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AMENDED IN.COMMITTEE
FILE NO. 190249 . 4/22/2019  ORDINANCE NO.

[Development Agreement - SYTS lnvestments, LLC - 915 Cayuga Avenue]

Ordinance epproving a xDevelepmenfc Agreement between San Francisco and SYTS

Investments, LLC, for the development prbject at 915 Cayuga Avenue, with various

public benefits lncludlng SIgnlflcantIy more below market rate units than otherwise

required; making flndmgs under the Cahfornla Enwronmental Quality Act, and findings

‘of conformity with the General Plan and the eight priority policies of Planning Code,

Section 101.1(b); confirming compliance with or waiving certain provisions of

Administrative Code Chapters 14B and 56; and ratifying certain actions taken in

connection therewith.

NOTE: Unchanged Code text and uncodified text are in plain Arial font,
Additions to Codes are in Szngle~underlme zz‘alzcs Times New Roman font.
Deletions to Codes are in
Board amendment addltlons are in double underhned double-underlined Arial font.
Board amendment deletions are in
Asterisks (* * * *)indicate the omission of unchanged Code
subsections or parts of tables. .

on

Be it ordalned by the People of the City and County of San Francnsoo
Section 1. PI”OJeC’[ Findings.
(@)  California Government Code Sections 65864 et seq. authorizes any city, |

county, or city and county to enter into an agreement for the developfnent of real property

‘within its jurisdiction.

(b)  Chapter 56 of the Administrative Code ("Chapter 56" sets forth ceftain

procedures for the processing and approi/al of d,evelopment agreements in the City and

‘County of San Francisco (the "City").

Supervisor Safai .
BOARD OF SUPERVISORS . Page 1

140




N

12
13
14
15
16

17

18
19
20
21
22
23
24
25

(] O ~l [ep} 93] =N w

(c)  SYTS Investmerts LLC, a California limited Iiability company (the “Developer”),~
owns Lots-039-and-8446, Block 6954, located at 915 Cayuga Avenue between Cayuga
Avenue and Alemany Boulevard near the corner of Cayuga and Ocean Avenues (the “Project
Site”). | '

(d) The Deyeloper filed an application with the Planniné Department for approval of
a development agreement relating o ‘the Project Site (the "Development Agreement”) under
Chapter 56. A copy of the Development Agreement is on file with the Clerk of the Board of
Supervisors in File No. 190249, |

| (e)  The Developer proposes to construct a five-story, approximately 115,610 square

foot residential development on the Project Site that will include 116 residential units,

including approximately 58 on-site below market rate (“BMR”) units governed by Planning

Code Chapter 415, approximately 58 market rate unité, 400 square feet of accessory office
spacé, and 69 parking spaces in a sub-grade garége, all as more particularly described in the
Development Agreement (the “Project”). At least 70% of the ﬂG residential units will bev
family size units of two or more bedrooms.

() In addition to this ordihance, the Boérd of Supervisors is taking a number of
actions in furtherance of the Project, as generally described in the Development Agreement,
including Exhibit E to the Development Agreement'(the “Approva!s’;). |

- (9) In éddiﬁon to the significant housing, jobs, and economic benéfits tp the City
from the Project, additional clear benefits to the public will accrue that could nof be obtained
through application of existing City ordinances, regulations, and policies as a result of the
development of the Project in accordance with the Development Agreem’ent. Major public

benefits to the City from the Project include providing an increase in affordable housing that

exceeds City BMR requirements and will equal approximately 50% of the total number of on-

site housing units from the Project; providing family size housing at levels exceeding City

Supervisor Safal
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requirements; and activating an underutilized opportunity site in the Excelsior Neighborhood
COmmercial Distriot as further described in the Development Agreement. |
Section 2. CEQA Fmdmgs ‘
On Aprlt 11, 2019, by Resolution No. 20418, the Planning Commission adopted the |
Mittgated Negative Declaration ("MND") and a Mitigation Monitoring and Reporting Program
("MMRP”) for the Project, and determihed that the MND was adeduate, accurate, and

complete and reﬂected the independent judgment of the Planning’ Department pursuant to the

4 Caln‘orma Env;ronmental Quahty Act (Cahfomia Public Resources Code Sections 21000 et

seq.) ("CEQA"). A copy of Planning Commtsston Resolutlon No. 20418 is on file with the
Clerk of the Board of Supervisors in File No. 190249 (the "CEQA Findings"). In consuderatlon
of the actlons contemplated in thls ordmance the Board has reviewed the MND, the l\/II\/IRP

and related documents .and adopts as lts own and incorporates by reterence the CEQA

~ Findings, mctudmg the MMRP, as though fully set forth herein.

Section 3. General Plan and Planning Code Section 101.1(b) Fmdlngs
(@) The Board of Supervisors ﬁnds that the’ Development Agreement will serve the '

public necessity, convenience, and general welfare for the reasons set forth in Planning

.Commission Resolution No. 20420, which is on file with the Clerk of the Board in File No.

190249, and incorporates by reference those reasons as though fully set forth herein.

(b)  The Board of Supervisors finds that the Developmeht Agreement is consistent,
on balance, with the General Plan and with the eight priority policies of Planning Codel' -
Section 101.1, for the reasons set forth in Ptanning Commission Resolution No. 20420. vThe
Board hereby adopts those findings set forth in Planning Commission Resolution No. 20420 |
and incorporates by reference those findings as though fully set forth herein.

i

Section 4. Approval of Development Agreement.

Supervisor Safai :
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(a) - The Board of Supervisors approves all of the termé and Conditibhs of the
Devélopment Agreemenf, in substantially the form on file With the Clerk of the Board of
Supervisors m File No. 190249, |

(b).  The Board of Supervisors approves and authorizes the execution, delivery, and |
perfdrmance by the City of the Dévelopme.nt Agreement as follows: (1) the Director of |
Planniné is authorized to éxeoute and deliver the Development Agreement, and (2) the
Director of Pianlnin'g, and other City officials as applicable, are authorized to take all actions
reasonably necessary or'prudent to perform the City's obligations and enforce thé City’s rights |
and rem.edies under the Development Agreement in accordance with its terms. The Director

of Planning, at the Director's discretion and in consultation with the City Attorney, is

" authorized to enter into any additions, amendments, or other modiﬂcation‘s’to the

Development Agreement that the Director of Plénning determines are in the best interests of

- the City and that do not matérially incréase the obligations or liabilities of the City or materially

decrease the benefits to the City as provided in the Develdpment Agreement.
Section 5. Satisfaction or Waiver of Administrétive Code Provisions.

The Development Agreement shall prevéil in the event of any conflict betweenihe'

. Development Agreement and any provision of Administrative Code Chapters 14B and 56, and

without limiting the generality of the foregoing clause, ’for purposes of the Development

Agreement, the conflicting provisions of Administrative Code Chaptérs 14B and 56 are Wai\(ed
or its provisions deemed satisfied as follows: | v |
(@)  Housing beneﬁfs to the City from tAhe Project, particularly the.provisibn of BMR
units and family size units exceeding C.ity requirementé, provide the unique ﬁublic benéfits
contemplated in Chapter 56 and therefore the Project is hereby deemed to satisfy the

provisions of Chapter 56.

Supervisor Safal
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'(b) . The nature of the Prorect's size and uniqueness is not contemplated by

Admrnrstratrve Code Chapter 14B or Chapter 56, Administrative Code Section 56.7(c), or

. Admrnlstratlve Code Sectron 586. 20 and as such those provrsrons are hereby Walved

(c) The provisions of the Development Agreement regarding any amendment or

termination, including those relating to "Material Change," shall apply in lieu of the provisions

‘of Administrative Code Section 56.15.

(d) ln connection with the Development Agreement the requrrements of

Chapter 56, as modified herein, have been substantially complied with and any procedural or

~ other requirements of Chapter 56 are hereby waived if and to the extent that they have not -

been strictly oomplled with.
- Section 6. Ratiﬁcatlon of Prior ActS' Authorization of Subsequent Acts.

All actlons taken by City oﬁ’rcrals in preparrng and submitting the Development
Agreement to the Board of Supervrsors for review and consrderatron are hereby ratified and -
confirmed, and the Board of Supervisors hereby authonzes all subsequent actlon to be taken
by City oﬁrorals consistent with this ordinance.

Section 7. Effectrve and Operative Dates.

(a)  Effective date.. This ordinance shall become effective 30 days after. enactment.
Enaotment occurs when the Mayor signs the ordlnanoe, the l\/layor returns the ordinance -
unslgned or does not sign the ordlnanoe within ten days of receiving it, or the Board of
Supervisors overrides the Mayor's veto of the ordinance.

(b)  Operative dat_e. This ordinance shall become Operatlve on (and novrigh‘t's or

duties are affected until) the date that (i) it is effective, as specified in subsection 7(a), and-

1

1
1
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(i)  the date that Ordinance

 District, in Board File No. 1_;959 50

is effective.

APPROVED AS TO FORM: .
DENNIS J. HERRERA, City Attorney

|

~ ElizabBeth A.-Dietrich
Deputy City Attorney
n:\legana\as2019\1700220\01354743.docx
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FILE NO. 190249

REVISED LEGISLATIVE DIGEST
(Amended in Committee, 04/22/2019)

[Development Agreement - SYTS Investments, LLC - 915 Cayuga Avenue]

Ordinance approving a Development Agreement between the City and County of San
. Francisco and SYTS Investments, LL.C, for the development project at 915 Cayuga
Avenue, with various public benefits including significantly more below market rate
units than otherwise required; making findings under the California Environmental
‘Quality Act, and findings of consistency with the General Plan, and the eight priority
policies of Planning Code, Section 101.1(b); confirming compliance with or waiving
certain provisions of Administrative Code, Chapters 14B and 56; and ratlfylng certaln
" actions taken in connectron therewith, as deflned herein.

Existing Law

California Government Code section 65864 ef seq. (the “Development Agreement Statute”)
and Chapter 56 of the San Francisco Administrative Code (“Chapter 56”) authorize the City to
enter into a development agreement regarding the development of real property. :

Amendments to Current Law

The proposed ordinance, if adopted, would result in the approval of the proposed -

’ 'development agreement (the "Development Agreement") with SYTS Investments, LLC (the
"Developer") in-accordance with the Development Agreement Statute and Chapter 56. The

‘Development Agreement would provide the Developer with the vested right to develop the
project site as described in the Development Agreement over a 5 year term. There are no
proposed amendments to current law.

Backaground Information

‘Under the Development Agreement, the Developer proposes to demolish the existing building
on the Project Site and create a development with 116 residential units, including
approximately 58 on-site below market rate units governed by Planning Code Chapter 415,
approximately 58 market rate units, 400 square feet of accessory office space, and 69 parklng
- spaces in a sub-grade garage, all in an approximately 115,610 gross square foot building.

: Over 70% of the units WIH be famlly size units with two or more bedrooms

By separate legislation, the Board is considering taklng a number of actions in furtherance of
the proposed project, lnoludmg the approval of a Special Use District and Zoning Map
amendments '

n:\legana\aszm 9\1700220\01 342806.docx
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File No. 190249
. FORM SFEC-126:
NOTIFICATION OF CONTRACT APPROVAL
(S.F. Campaign and Govemmental Conduct Code § 1. 126)

City Elective Officer Information (Please print clearly.)

Name of City elective officer(s): ' City elective office(s) held:" o
Members, Board of Supervisors ) Members, Board of Supervisors

Contractor Information (Please print cleafly‘ )

Name of contractor:,
SYTS Investments, LL.C

Please list the names of (1) members of the contractor’s board of directors; (2) the contractor’s chief executive officer, chief
financial officer and chief operating officer; (3) any person who has an ownership of 20 percent or more in the contractor; (4)
any subcontractor listed in the bid or contract; and (5) any political committee sponsored or controlled by the contractor. Use
additional pages as necessary.

1) This contractor does not have a Board of Dlrectors

2) CEO - Siavash Tahbazof, CFO — Yosef Tahbazof, COO — Sufi Tahbazof Hariri

3) Siavash Tahbazof, Samaneh Tahbazof, Yosef Tahbazof, Sufi Tahbazof Harm

4) No subcontractor listed in contract.

5) Contractor does not sponsor any political committee.

Contractor address: ‘

-1256 Howard Street, San Francisco CA 94103

Date that contract was approved: . 1 Amount of contracts:
(By the SF Board of Supervisors) _ ) No City funding.

Describe the nature of the contract that was approved:

Development Agreement between City and Developer granting vested development rlghts to Contractor in exchange for 50%
of the residential units at the project being affordable housmg

Comments:

This contract was approved by (check applicable):

Othe City elective officer(s) identified on this form

[V] a board on which the City electlve officer(s) serves: San Francisco Board of Superv1sors
Print Name of Board

0 the board of a state agency (Health Authority, Housing Authority Commission, Industrial Development Authority
Board, Parking Authority, Redevelopment Agency Commission, Relocation Appeals Board, Treasure Island
Development Authonty) on which an appomtee of the City elective officer(s) 1dent1ﬁed on this form sits

Print Name of Board

Filer Information (Please print clearly.)

Name of filer: ' Contact telephone number:
Angela Calvillo, Clerk of'the Board : (415) 554-5184

Address: . ' E-mail:

City Hall, Room, 244 1 Dr. Carlton B. Goodlett P1., San Francisco, CA 94102 | Board.of. Superwsors@sfgov org

Signature of City Elective Ofﬁcer (if submitted by City elective officer) Date Signed

Signature of Board Secretary or Clerk (if submitted by Board Secretary or Clerk) Date Signed
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April 12,2019

Ms. Angela Calvillo, Clerk
Honorable Supervisor Safai
Board of Supervisors

City and County of San Francisco
City Hall, Room 244

1 Dx. Carlton B. Goodlett Place

- San Francisco, CA 94102

Re: © Transmittal of Planning Department Case Numbers 2019-003571MAP and 2016-
013850PCA/MAP/DVA: )
915 CAYUGA AVE '
Board File Nos. 190249, 190250, and 190251 .
Planning Commission Recommendation: Approval with Modification

Dear Ms. Calvillo and Supervisor Safai,

On April 11, 2019, the Planning Commission conducted a duly noticed public hearing at a
regularly scheduled meeting to consider three proposed Ordinances, introduced by Supervisor
Safai. The first two ordinances (BF 190249 and 190250) would establish the 915 Cayuga Ave SUD
by amending the Zoning Map and Planning Code. The third ordinance (BF 190251) would amend
the zoning map to rezone the subject parcels from RH-1 and Excelsior Outer Mission NCD to only
the Excelsior Otiter Mission Street NCD. At the hearing the Planning Commission recommended
approval with modification of all three ordinances. '

The Commission’s proposed modification was as follows:
e Remove reference to Lot 011C in all the Ordinances.

The Plannmg Commission also reviewed and corﬁldered the Final Mitigated Negative Declaration
(MND) for the Project, and found that the contents of said report and the procedures through
.which the Final Mitigate Negative Declaration (FMIND) was prepared, publicized, and reviewed

complied with the California Environmental Quality Act (California Public Resources Code :

Sections 21000 et seq.) (CEQA), Title 14 California Code of Regulations

Supervisoz, please adwse the City Attorney at your earliest convenience if you wish to incorporate
the changes recommended by the Commission. ’

Please find attached documents relating to the actions of the Commission. If you have any
questions or require further information please do nothesitate to contact me.

- www.sfplanning.org
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1650 Mission St.
Suite 400

San Francisco,
CA 94103-2479

Receptior:
415.558.6378

Fax:
415.558.6409
Plari‘n“mg

Information:
415.558.6377



Transmital Materials CASE NO. 2019-003571MAP and 2016-003850PCA/MAP/DVA
. : 915 CAYUGA AVE

Sincerely,

=

Aaron D. Starr
Manager of Legislative Affalrs

cc '

Audrey Pearson, Deputy City Attorney
Suhagey Sandoval, Aide to Supervisor Safai
Erica Major, Office of the Clerk of the Board

Attachments : :
Planning Commission Resolutions
Planning Department Executive Summary

SAN FRANCISCO 5
PLANNING DEPARTMENT . : .
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SAN FRANCISCO |
PLANNING DEPARTMENT

Planning Commlssxon Resolutlon No. 20418
: HEARING DATE APRIL 11,2019

- Project Name:’ 915 CAYUGA AVENUE
Case Number: 2019-003571MAP [Board File No. 190251]
Initigted by; - . Supervisor Safai [ Introduced March 5, 2019
Staff Contact: Veronica Flores, Legislative Affairs
‘ Veronica. Flores@sfgov.org, 415-575-9173
Reviewed by: ' Aaron D. Starr, Manager of Legislative Affairs.

aarbn,,s"tar_r@sfgov.org, 415-558-6362

RESOLUTION APPROVING A PROPOSED ORDINANCE THAT WOULD AMEND THE
ZONING MAP TO CHANGE THE ZONING DISTRICT ON ASSESSOR’S PARCEL BLOGK NO.
6954, LOT NO. 039, FROM RH-1 (RESIDENTIAL, HOUSE DISTRICT, ONE FAMILY) AND
EXCELSIOR OUTER MISSION STREET NEIGHBORHOOD GOMMERCIAL DISTRICT TO
EXCELSIOR OUTER MISSION STREET NEIGHBORHOOD COMMERCIAL DISTRICT;
ADOPTING FINDINGS, INCLUDING ENVIRONMENTAL FINDINGS, PLANNING CODE
SECTION 302 FINDINGS, AND FINDINGS OF CONSISTENCY WITH THE GENERAL PLAN
AND PLANNING CODE SECTION 101.1.

WHEREAS, on March 5, 2019 Supervisors Safai introduced a proposed Ordinance under Board of
Supervisors (hereinafter “Board”) File Number.190251, which would amend Sheet ZN11 of the Zoning
Map to change the zoning district on Assessor’s Parcel Block No. 6954, Lot No. 039, from RH-1 (Residential,
House, One-Family) and Excelsior Outer Mission Street Neighborhood Commercial District to Excelsior
Outer Mission Street Neighborhood Commercial District; . ' ' '

WHEREAS, The Planning Commission (hereinafter “Commission”) conducted a duly noticed public
hearing at a regularly scheduled rneeting. to.consider the proposed Ordinance on April 11, 2019; and,

WHEREAS the Plzmnmg Department pubhshed a Preliminary Mltlgated Negative Declaration (MND) for
~ the 915 Cayuga Avenue Project (“Project”), located at Assessor’s Parcel Block No. 6954, Lot No. 039. The

1650 Mission St.

 Suite 400

8an Francisco,
CA 94103-2479 .

Reception:

' 415.558.6378

Fax:
415.858.6404

Planping -
Information;
415.558.6377 - .

Project would demolish the existing commercial building at 915 Cayuga, ‘and construct a new five story

residential buﬂdmg with two basement levels; and,

WHEREAS, the Planning Department prepared a Mitigation Monitoting and Reporting Program (MMRP),
which material was made available to the public, and to this Commission for this Commission’s review,
. consideration and action; and :

WHEREAS the Preliminary MND and MMRP were available for public comment until Februdry 12, 2019,
no appeal of the Preliminary MND was filed, and the Department pubhshed the Final MND on March 19,
2019; and,

www,sfpldnning.org
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Resolution No. 20418 : GASE NO. 2019-003571MAP
April 11, 2019 | 915 CAYUGA AVENUE

WHEREAS, the Planning Commission (“Commission”) has reviewed and considered the Final Mitigated
Negative Declaration (MND) for the Project, and finds that the contents of said report and the procedures
through which the FMND was prepared, publicized, and reviewed complied with the California
Environmental Quality Act (California Public Resources Code Sections 21000 et seq.) (CEQA), Title 14
California Code of Regulations Sections 15000 et seq. (the “CEQA Guldelmes”) and Chapter 31 of the San .
Francisco Administrative Code (“Chapter 31”); and :

WHEREAS, the Planning Commission finds that the FMND is adequate, accurate and objective, and reflects
the independent analysis and judgment of the Planning Commission, and hereby approves the FMND for
the project, and for the actions herein, in compliance with CEQA, ‘the CEQA Guidelines and Chapter 31,

WHEREAS, the Planning Commission has heard and considered the testimony presented to it at the public
hearing and has further considered written materials and oral tes’amony presented on behalf of
Department staff and other interested parties; and -

WHEREAS, all pertinent documents may be found in the files of the Department, as the custodlan of
records, at 1650 Mission Street, Suite 400, San Francisco; and

WHEREAS, the Planning Commission has reviewed the proposed Ordinance; and

WHEREAS, the Planning Commission finds from the facts presented that the public necessity, convenience,
and general welfare require the proposed amendment; and now therefore be it

RESOLVED, that the Planning Commission hereby adopts the Final MND and the MMRP, attached as
Exhibit C, and be it further

RESOLVED, that the Planning Commission hereby adopts the following findings:

FINDINGS

Having reviewed the materials identified in the preamble above, and having heard all testimony and
arguments, this Commission finds, concludes, and determines as follows:

1. ’fhe Commission finds that the proposed Ordinance will establish a clear and uniform zoning for
- the subject site and will not be detrimental to the health, safety, convenience or general welfare of
persons residing or working in the vicinity. :

2. General Plan Compliance. The proposed Ordinance is consistent with the following Objectives
and Policies of the General Plan:

HOUSING ELEMENT

OBJECTIVE 1
IDENTIFY AND MAKE AVAILABLE FOR DEVELOPMENT ADEQUATE SITES TO MEET
THE CITY'S HOUSING NEEDS, ESPECIALLY PERMANENTLY AFFORDABLE HOUSING.

SAN FRANCISCO 2
PLANNING DEPARTMENT



Resolution No. 20418 , |  CASE NO. 2019-003571MAP

April 11, 2019 - ‘ ' 915 CAYUGA AVENUE
Policy 1.1 : :
Plan for the full range of housing needs in the City and County of San Francisco, especially
affordable housing.
Policy 1. 10

Support new housing prO]ects especially affordable housing, where households can easily rely on
public transportation, walking and bicycling for the majority of daily tnps

The proposed Ordinance zdentzﬁes the developable potential of the project site. By providing uniform zoning '
across the project site, the-Ordinance maximizes the opportumty for residential development. Further, the
project site is located within proximity to the Balboa Park BART Station, as well as a few MUNI bus lines.

~ OBJECTIVE 4 :
FOSTER A HOUSING STOCK THAT MEETS THE NEEDS OF. ALL RESIDENTS ACROSS
LIFECYCLES.

Pohcy 4.1 ‘
Develop new housing, and encourage the remodeling of existing housmg, for families with
children. : v

Policy 4.4
Encourage sufficient and suitable rental housing opportunities, emphamzmg permanently
affordable rental units wherever possible,

Policy 4.5

Ensure that new permanently affordable housing is located in all of the City’s neighborhoods, and
encourage integrated ne1ghborhoods, witha dlver51ty of unit types provided at a range of income .
levels.

The proposed Ordinance maximizes the opportunity for residential development. Currently with the dual

zoning, residential development is limited due to the low-density constraints of RH-1 (Residential — House,

One-Family) Zoning. This has likely been a primary reason why the lot has yet to provide residential
~ development. The rezoning allows increased housing, and by extension increased housing supply.

OBJECTIVE1L: | ' ‘ ‘
 SUPPORT AND RESPECT THE DIVERSE AND DISTINCT CHARACTER OF SAN FRANCISCO'S
NEIGHBORHOODS.

Policy 11. 1
Promote the construction and rehab1htat1on of well-de31gned housing that emphasizes beauty,
flexibility, and innovative design, and respects existing neighborhood character.

Policy 11.2
Ensure implementation of accepted design standards in project approvals.

SAN FRANGISGD . ] : i 3
PLANNING DEPARTMENT
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Resolution No. 20418 : GASE NO. 2019-003571MAP
April 11, 2019 " 815 CAYUGA AVENUE

Policy 11.4:

Continue to utilize zoning districts which conform to a generahzed res1dent1a1 land use and density
plan and the General Plan.

~Policy 11 6

. Foster a sense of commumty through archltectural des1gn, using fea‘cures that promote commumty
interaction,

The proposed Ordinance increases the developable nature of the project site, which is currently limited due
to the dual zoning. Further, the rezoning will provide a more cohesive context for the project site, which is
constrained by the low-density constrainis uf RH-1 (Residential — House, One-Family) Zoning along the
Alemany Boulevard frontage. -

3. Planning Code Section 101 Findings. The proposed amendments to the Planning Code are
consistent with the eight Priority Policies set forth in Section 101.1(b) of the Planning Code in that:

1. That exsting neighboihood—serving retail uses be preserved and enhanced and future
opportunities for resident employment in and ownership of such businesses enhanced;

The proposed Ordinance would not have a negative effect on neighborhood serving retail uses and will

not have a negative effect on opportunities for resident employment in and ownership of neighborhood-
serving retail. . :

2. That existing housing and neighborhood character be conserved and protected in order to
preserve the cultural and economic diversity of our neighborhoods;

The proposed Ordinance would not have a negative effect on housing or ﬁeighborhood character.
3. Thatthe City’s supply of affordable housing be preserved and enhanced;

The prdposed Ordinance would not have an adverse effect on the City’s existing supply of affordable
housing. The Ordinance will substantially increase the supply of affordable housing.

4. That -commuter traffic not impede MUNI transit service or overburden our stieets or
" neighborhood parking;

The p.roposed Ordinance would not result in commuter traffic impeding MUNI transit service or
overburdening the streets or neighborhood parking.

5. That a diverse economic base be maintained by protecting our industrial and service sectors
from displacement due to commercial office development, and that future opportunities for-
resident employment and ownership in these sectors be enhanced;

The proposed Ordinance would not cause displacement of the industrial or service sectors due to office
development, and future opportunities for resident employment or ownership in these sectors would not
be impaired.

SAN FRANCISCO : 4
PLANNING DEPARTMENT



Resolution No. 20418 o - CASE NO, 2019-003571MAP
- April 11, 2019 S . 915 CAYUGA AVENUE

6. That the City achieve the greatest possible preparedness to protect against injury and loss of life in an
earthquake; . :

The proposed Ordinance would not have an adverse effect on City’s 'preparedﬁess against injury and 4
loss of life in an earthquake.

7. That the landmarks and historic buildings be preserved;

+ The proposed Ordinance would not have an adverse effect on the City’s. Landmmks and historic
buildings.

- 8. That our parks and open space and their access to sunlight and vistas be protected from
development

The proposed Ordinance would not huve an adverse effect on the City’s parks and open space and their
access to sunlight and vistas.

- 4, ‘Plan'ning Code Section 302 Findings. The Planning Commission finds from the facts presented
that the public necessity, convenience and general welfare require the proposed amendments to
the Planning Code as set forth in Section 302.

" AND NOW THEREFORE BE IT FURTHER RESOLVED that the Commlssmn hereby APPROVES the

- proposed Ordinance as described in this Resolution.

I hereby certify that the foregomg Resolunon was adopted by the Commission at its meetmg on April 11,
2019,

Jonas P. Tomi

Commission Secretary
AYEé: . ‘Melga?r, Koppel, Hillis, Iohﬁson, Moore, Richards
NOES: None
ABSENT:  None
-ADOI;TED: - April 11, 2019
SAN FRANGISGO - . . ' 5
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1650 Mission St.
Planning Commission Resolution No. 2041 9 M.,
HEARING DATE APRIL 11, 2019 ChSITos2ETS
Reception:
415.558.5378
 Project Name: 915 CAYUGA AVENUE ' o '
Case Number: 2016-013850PCAMAY [Board File No. 190250] 4 5.558.5 409
Initinted by: Supervisor Safai / Introduced March 5, 2019
Staff Coutact: Veronica Flores, Legislative Affairs i:?;m%on'
Veronica.Flores@sfgov.org, 415-575-9173 415.558.6377
Reviewed by: Aaron D. Starr, Manager of Legislative Affairs

aaron.starr@sfgov.org, 415-558-6362

RESOLUTION APPROVING A PROPOSED ORDINANCE THAT WOULD AMEND THE -
PLANNING CODE TO ESTABLISH THE CAYUGA/ALEMANY SPECIAL USE DISTRICT (SUD)

- FORTHE PROPERTY LOCATED AT 915 CAYUGA AVENUE (ASSESSOR’S PARCEL BLOCK
NO, 6954, LOT NO. 039); AMENDING THE ZONING MAP TO ADD THE CAYUGA /ALEMANY
SUD AND TO CHANGE THE HEIGHT LIMIT ON ASSESSOR’S PARCEL BLOCK NO. 6954,
LOT NO. 039, TO 65-X; ADOPTING FINDINGS, INCLUDING ENVIRONMENTAL FINDINGS,
PLANNING CODE SECTION 302 FINDINGS, AND FINDINGS OF CONSlSTENCY WITH THE
GENERAL PLAN AND PLANNING CODE SECTION 101.1.

WHEREAS, on March 5, 2019 Supervisors Safai introduced a proposed Ordinance under Board of
Supervisors (hereinafter “Board”) File Number 190250, which would amend the Planning Code to establish
the Cayuga/Alemany Specﬁal Use District (SUD) for the property located at 915 Cayuga Avenue {Assessor’s
Parcel Block No. 6954, Lot No. 039); amend the Zoning Map to add the Cayuga /Alemany SUD, and to
change the height limit on Assessor’s Parcel Block No. 6954, Lot No. 039, to 65-X; and,

WHEREAS, the Planning Department published a Preliminary Mitigated Negative Declaration (MND) for
the 915 Cayuga Avenue Project (“Project”), located at Assessor’s Parcel Block No. 6954, Lot No. 039. The
Project would demolish the existing commercial building at 915 Cayuga, and construct a new five story
residential building with two basement levels; and, ‘ '

WHEREAS, the Planning Department prepared a Mitigétion Monitoring and Rep.ortiﬁg Program (MMRP),
~which material was made available to the public, and to this Commission for this Commission’s review,
consideration and action; and

WHEREAS, the Preliminary MND and MMRP were available for public comment until February 12, 2019,
no appeal of the Preliminary MND was filed, and the Department published the Final MND on Match 19,
2019; and,

WHEREAS, on April 11, 2019,. the Planning Commission ("Commission”), reviewed and considered the

Final MND for the Project, and found that the contents of said report and the procedures through which

www siplanning.org
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the Final MND were prepared, publicized, and reviewed complied with the California Environmental

Quality Act (California Public Resources Code Sections 21000 et seq.) (CEQA), Title 14 California Code of
" Regulations Sections 15000 et seq. (the “CEQA Guidelines”) and Chapter 31 of the San Francisco

Administrative Code (“Chapter 317), and adopted the Final MND in Resolution 20418; and

WHEREAS, the Planning Commission adopted the MMRF, which MMRP is hereby incorporated by
. reference as though fully set forth herein and which réquirements ate made conditions of this approval;
and,

WHEREAS, The Planning Commission (hereinafter ”Commlsswn”) conducted a duly notlced public
hearing at a regularly scheduled meetmg to consider the proposed Ordinance on April 11, 2019; and,

WHEREAS, the Planning Commission has heard and consider'ed the testimony pi‘esen’ced to it at the public
hearing and has further considered written materials and oral testimony presented on behalf of
Department staff and other interested parhes, and -

WHEREAS, all pertinent documents may be found-in the files of the Department, as the custodian of
records, at 1650 Mission Street, Suite 400, San Francisco; and

WHEREAS, the Planning Commission has reviewed the proposed Ordinance; and

WHEREAS, the Planning Comxmssxon finds from the facts presented that the public necessity, convenience,
and general welfare reqmre the proposed amendment; and now therefore be it

RESOLVED, that the I’lanmng Commission hereby approves the proposed ordinance, and makes the
following fmdmgs :

FINDINGS
Having reviewed the materlals identified in the preamble above, and having heard all testimony and
arguments, this Comrmssmn finds, concludes, and determines as follows:

1. The Commission finds the Ordmance increases the residential development opportunity at the
project site. - '

2. The Commission finds the Ordinance promotes housing affordablhty by i mcteasmg the housmg'
supply. '

3. The Commission finds the Ordinance provides housing on-site at levels significantly higher than
the requirements of Section 415. -

4. General Plan Comphance ‘The proposed Ordinance is consistent Wlth the following Objectives
and Policies of the General Plan:

SAN FRANCISCO S 9
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HOUSING ELEMENT

OBJECTIVE 1
IDENTIEY AND MAKE AVAILABLE FOR DEVELOPMENT ADEQUATE SITES TO MEET
THE CITY’S HOUSING NEEDS, ESPECIALLY PERMANENTLY AFFORDABLE HOUSING.

Policy 1.1

Plan for the full range of housmg needs in the City and County of San Francisco, especially
affordable housing. '

Policy 1.10

Support new housing projects, espec1a11y affordable housing, where households can easily rely on
public transportation, walking and bicycling for the majority of daily trips.

The proposed Ordinance identifies the developable potential of the project site. By establishing the
Cayugal Alemany SUD, the Ordinance maximizes the opportunity for residential development. Further, the
SUD requires 50% affordable units substantially increasing the affordable housing supply. Additionally, the
project provides 70% of the total units as family-friendly housing with units with two bedrooms or more.

Also, the project site is located within proximity to the Balboa Park BART Station, as well as a few MUNI
bus lires.

* OBJECTIVE 4:

FOSTER A HOUSING STOCK THAT MEETS THE NEEDS OF ALL RESIDENTS ACROSS
-LIFECYCLES.

" Policy 4. 1

Develop new housing, and encourage the remodehng of existing housing, for families with
children.

Policy 4.4

Encourage sufficient and suitable rental housing opportunities, emphasizmg permanently
affordable rental units wherever possible,

Policy 4.5

Ensure that new permanently affordable housmg is located in all of the City’s ne1ghborhoods, and :

encourage mtegrated neighborhoods, with a diversity of unit types provided at a range of income -
levels.

The proposed Ordinance maximizes the opportunity for residential development. Currently with the dual
zoning, residential development is limited due to the low-density constraints of RH-1 (Residential — House,
One-Family). Zoning. This has likely been a primary reason why the lot has yet to provide residential
development. The rezoning allows increased housing, and by extension. increased housing supply.

- Additionally, the project exceeds the inclusionary housing requirements of Planning Code Section 415. The
proposal also provides more middle-income housing than would normally required by the optional HOME-
SF program, further adding to the affordable housing supply at all income levels..

SAN FRANGISCO - . 3
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OBJECTIVE 11:
SUPPORT AND RESPECT THE DIVERSE AND DISTINCT CHARACTER OF SAN FRANCISCO'S
.NEIGHBORHOODS
Policy 11.1

Promote the construction and rehabilitation of well-designed housing that emphasizes beauty,
flexibility, and innovative design, and respects existing neighborhood character.

Policy 11.2 .
Ensure implementation of accepted design standards in pro]ect approvals

Policy 11.4: '
Continue to utilize zoning dls’mcts Whlch conform to a generalized re51dent1al land use and density
plan and the General Plan.

P uncy ii.6
" Foster a sense of community through architectural de51gn, using features that promote community
- interaction. .

The proposed Ordinance increases the developable nature of the ﬁroject site, which is currently limited due
to the dual zoning. Further, the rezoning will provide a more cohesive context for the project site, which is
constrained by the low-density constraints of RH-1 (Residential — House, One-Family) Zoning along the
Alemany Boulevard frontage :

OBJECTIVE 12:
BALANCE HOUSING GROWTH WITH ADEQUATE INFRASTRUCTURE THAT SERVES THE
CITY’S GROWING POPULATION.

Pohcy 12.2
Consider the proximity of quality of life elements such as open space, child care, and ne1ghborhood
services, when developing new housing units.

The proposed Ordinance is located within proximity to the Balboa Park BART Station. Additionally, the
property to the north proposes a child care faczlzty which will be convenient for future residents at the project
site.

5. Planning Code Section 101 Findings. The pfoposed amendments to the Planning Code are
consistent with the eight Priority Policies set forth in Section 101.1(b) of the Planning Code in that:

© 1. That exis'ting.neighborhood—sérving retail uses be preserved and enhanced and future
. opportunities for resident employment in and ownership of such businesses enhanced;

The proposed Ordinance would not have a negative effect on neighborhood serving retail uses and will
ot have a negative effect on opportunities for resident employment in and ownership of neighborhood-
serving retail.

SAN FRANEISCO 4
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2. That existing housing and neighborhood character be conserved and protected in order to
preserve the cultural and economic diversity of our neighborhoods; '

The proposed Ordinance would not have a negative effect on housing or neighborhood character.
3. That the City’s supply of affordable housing be preserved and enhanced;

The proposed Ordinance would: not have an a.dverse,e_ffect on the City's existing supply of affordable
housing. The Ordinance will substantially increase the supply of aﬁ‘orduble housing.

e vy Y

4. That commuter traffic not impede MUNI transit service' or overburden our streets or
nexghborhood parking;

The proposed Ordinance would not result in commuter traffic impeding MUNI transit service or
overburdening the streets or neighborhood parking.

5. That a diverse economic base be maintained by protecting our indusirial and service sectors
from displacement due to commercial office development, and that future opportunities for
resident employment and ownership in these sectors be enhanced;

The proposed Ordinance would not canse displacement of the industrial or service sectors due to office

development, and future opportunities for resident employment or ownersth in these sectors would not
be zmpalred

6. That the City achieve the greatest possible preparedness to protect against injury and loss of life in an
earthquake;

The proposed Ordinance would not have an adverse effect on City's preparedness agamst zn]ury and
loss of life in-an earthquake.

7. That the landmarks and historic buildirigs be preserved;

The proposed Ordinance would not have an adverse eﬁect on the Czty s Landmarks and historic
buildings. :

8. That our parks and open space and their access to sunlight and vistas be protected from
development;

The proposed Ordinance would not have an adverse effect on the City's parks and open space and their
access to sunlight and vistas. '

6. Planning Code Section 302 Findings. The Planning Commission finds from the facts presented
that the public necessity, convenience and general welfare require the proposed amendments to
the Planning Code as set forth in Section 302. : '

SAN FRANCISCO 5
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AND BE IT FURTHER RESOLVED that the Commission hereby APPROVES the pr0p05ed Ordmance as
described in this Resolutlon

[
I'hereby certify that the foregomg Resolution was adopted by the Comumission at-its meetmg on Apnl 11,
2019. :

D

Jonas P. Iorin

Commission Secretary
AYES: Meigar, Ko‘ppel, Hillis, ]ohnson, Mooré, Richards
NOQES: None H
ABSENT: None
ADOPTED:  April 11, 2019
SAN FRANCISCO SR ) 8
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1650 Misslon St.

. . . : . u
- Planning Commission Resolution No. 20420 s, -
HEARING DATE APRIL 11, 2019 o PhamOs2HS
. . : : Reception:
" o 415,558.6378
Profect Name: 915 CAYUGA AVENUE -
Case Number: 2016-013850D VA [Board File No. 190249] 415.558.6409
Initinted by: Supervisor Safai / Introduced Maich 5, 2019 . ]
Staff Contact: Veronica Flores, Legislative Affairs : rnl?onr?rilg%ion:
Veronica.Flores@sfgov.org, 415-575-9173 ‘ 415.558.6377
Reviewed by: Aaron D. Starr, Manager of Legislative Affairs

aaron.starr@sfgov.org, 415-558-6362

RESOLUTION APPROVING A PROPOSED ORDINANCE THAT WOULD APPROVE A
DEVELOPMENT AGREEMENT BETWEEN THE CITY AND COUNTY OF SAN FRANCISCO
AND SYTS INVESTMENTS, LLC, FOR THE DEVELOPMENT PROJECT AT 915 CAYUGA
AVENUE, ASSESSOR’S BLOCK 6954, LOT NO. 039, WITH VARIOUS PUBLIC BENEFITS
INCLUDING SIGNIFICANTLY MORE BELOW MARKET RATE UNITS THAN OTHERWISE
REQUIRED; ADOPTING FINDINGS, INCLUDING ENVIRONMENTAL FINDINGS, PLANNING
CODE SECTION 302 FINDINGS, AND FINDINGS OF CONSISTENCY WITH THE GENERAL
PLAN AND PLANNING CODE SECTION 101.1. '

WHEREAS, Chapter 56 of the San Francisco Administrative Code sets forth the procedure by which a
request for a Development Agreement will be processed and approved in the City and County of San
Francisco,; and ' ' ‘ ’

WHEREAS, the Development Agreement would enable the 915 Cayuga Avenue Project (“Project”), The
Project would demolish the existing commiercial building and new construction of a five-over-two-
“basement residential buﬂdiﬁg with 116 units, 50% of which are affordable below market rate units. The
Project includes a dwelling unit mix consisting of 16 studios (14%), 18 one-bedrooms (16%), 70 two-
bedrooms (60%), and 12 three-bédroom wnits (10%). The proposal includes 66 parking space, three car-
share parking spaces, ahd 116 Class 1 bicycle parking spaces; and '

WHEREAS, in furtherance of the Project and the City’s role in subsequent approval actions relating to the
Project, the City and County of San Francisco and 8YTS Investments, LLC (“Projéct Sponsor”) negotiated
a Development Agreement for development of the Project Site, a copy of which is attached as Exhibit A
(the “Development Agreement”); and : :

WHEREAS, the City has determined that as a result of the development of the Project Site in accordance
with the Development Agreement, clear benefits to the public will accrue that could not be obtained
through application of existing City ordinances, regulations, and policies, as more particularly described

 in the Development Agreement; and ’

www.siplanning.org
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WHEREAS, the Development Agreement shall be executed by the Director of Planmng and City Attorney,
subject to prior approval by the Board of Superv1sors, and

. WHEREAS, the Planm'ng Department published a Preliminary Mitigated N egaﬁve Declaration (MND) for
the project, which was available for public comment until February 12, 2019. The Final MND was published
. onMarch 19, 2019, and; :

WHEREAS, on April 11, 2019, the Planning Commission (”Commission”j reviewed and considered the
Final Mitigated Negative Deéclaration (MND) for the Project finding that the contents of said report and the
procedures through which the FMND was prepared,” publicized, and reviewed complied with the
" California Environmental Quality Act (California Public Resources Code Sections 21000 et séq.) (CEQA),
Title 14 California Code of Regulations Sections 15000 et seq. (the “CEQA Guidelines”) and Chapter 31 of
the San Francisco Administrative Code (“Chapter 31”); and - ' '

WHEREAS, in Resolution 20418, the Planning Cominission adopted the Mitigation Monitoring and
Reporting Program (MMRF), which MMRP is hereby incorporated by reference as though fully set forth
herein and which requirements are made conditions of this approval; and

WHEREAS, on April 11, 2019, by Resolution Nos. 20418, 20419, and 20420, concurrently considered
herewith, the Commission adopted findings in cormection with its approval Project, including Planning
Code Text and Map Amendments, which findings are hereby incorporated herein by this reference as if
fully set forth. .

WHEREAS, all pertinent documents may be found in the files of the Department, as the custodian of
' records, at 1650 Mission Street, Suite 400, San Francisco; and

NOW THEREFORE BE IT RESOLVED that the Commission recommends approval of the Development
Agreement, in substantially the form attached hereto as Exhibit A.

AND BE IT FURTHER RESOLVED,’that the Commission finds that the application, public notice, Planning
Commission hearing, and Planning Director reporting .requirements regarding the Development
Agreement negotiations contained in Administrative Code Chapter 56 required of the Planning
Commission and the Planning Director have been substantially satisfied. :

AND BE IT FURTHER RESOLVED, that the Commission authorizes the Planning Director to take such
actions and make such changes as deemed necessary and appropriate to implement this Commission's
recommendation of approval and to incorporate recommendations or changes from other City agencies
and/or the Board, provided that such changes do not materially increase any obligations of the City or
materially decrease any benefits to the City contained in the Development Agreement attached as Exhibit
A. ~

AND BE IT FURTHER RESOLVED, that the Planning Commission hereby approves the proposed
ordinance. :

SAN FRANcasco - . . 2
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FINDINGS
Having reviewed the materials identified in the preamble above, and having heard all testimony and
arguments, this Commission finds, concludes, and determines as follows:

- 1. General Plan Compliance. The proposed Ordinance is cons1stent Wlth the followmg Objectives
and Policies of the General Plan:

HOUSING ELEMENT

OBJECTIVE1
IDENTIFY AND MAKE AVAILABLE FOR DEVELOPMENT ADEQUATE SITES TO MEET
THE CITY'S HOUSING NEEDS, ESPECIALLY PERMANENTLY AFFORDABLE HOUSING,

.Pohcy 1.1

Plan for the full range of housmg needs in the City and County of San Francisco, espec1aHy
affordable housing. -

’ Pohcy 1.10

Support new housing, projects, especially affordable housing, where households can easﬂy rely on
public transportation, walking and bicycling for the majority of daily trips.

The proposed Ordinance identifies the developable potential of the project site. By establishing the
Cayugnal Alemany SUD, the Ordinance maximizes the opportunity for residential development. Further, the
SUD requires 50% affordable units substantially increasing the affordable housing supply. Additionally, the
project provides 70% of the totgl units as family-friendly housing with units with two bedrooms or more.
Also, the project site is located within proximity to the Balboa Park BART Station, as well as a few MUNI
bus lines.

OBJECTIVE 4

FOSTER A HOUSING STOCK THAT MEETS THE NEEDS OF ALL RESIDENTS ACROSS
LIFECYCLES.

Policy 4.1 : :
Develop new housing, and encourage the remodeling of existing housing, for families with
children.

Policy 4.4

Encourage sufficient and suitable rental housing opportunities, empha51zmg permanently
affordable rental units wherever possible.

Policy 4.5 :
Ensure that new permanently affordable housing is located in all of the City’s neighborhoods, and

encourage iritegrated neighborhoods, with a diversity of unit types provided at a range of income
levels.

SAN FRANCISGO . . ' 3
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The proposed Ordinance maximizes the opportunity for residential development. Currently with the dual

zoning, residential development is limited due to the low-density constraints of RH-1 (Residential — House,

One-Family) Zoning. This has likely been a primary reason why the lot has yet to provide residential

development. The rezoning allows increased housing, and by extension increased housing supply.

Additionally, the project exceeds the inclusionary housing requirements of Planning Code Section 415. The
 proposal also provides more middle-income housing than would normally be required by the optional HOME-
- SF program, further addzng to the affordable housing supply at all income levels.

2. . Planning Code Section 101 Findings. The propesed amendments to the Planning Codgé are
consistent with the eight Priority Policies set forth in Section 101.1(b) of the Planning Code in that:

1.

SAN FRANCISCO

PLANNING DEPARTMENT

That existing neighborhood-serving retail ‘uses be preserved and eénhanced and future
opportunities for resident employment in and ownership of such businesses énhanced;

The proposed Ordinance would not have ) negative effect on neighborhood serving retail uses and will
not have a negative effect on opportunities for resident employment in and ownership of neighborhood-

serving retail,

That existing housmg and neighborhood character be conserved and protected in order to

~ preserve the cultural and economic diversity of our nelghborhoods,

The proposed Ordinance would not have a negative effect on housing or neighborhood character.
That the City’s supply of affordablé housing be preserved and enhanced;.

The proposed Ordinance would not have an adverse effect on the City’s existing sitpply of affordable
housing. The Ordinance will substantially increase the supply of affordable housing. -

That commuter traffic not impede MUNI transit service or overburden our streets or
neighborhood parking;

The proposed Ordinance would not result in commuter traffic zmpedmg MUNI transit service or -
overburdening the streets or neighborhood parking.

That a diverse economic base be maintained by protecting our industrial and service sectors
from displacement due to commercial office development, and that future opportunities for
resident employment and ownership in these sectors be enhanced;

The proposed Ordinance would not cause displacement of the industrial or service sectors due to office
development, and future opportunities for resident employment or ownersth in these sectors would not

be impaired.

That the City achieve the greatest possible preparedness to protect against injury and loss of life in an .
earthquake; .
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The proposed Ordingnce would not have an adverse effect on City's preparedness against injury and
loss of life in an earthquake. '
7. That the landmarks and historic Euildings be preserved;

The proposed Ordinance would not hzwe an aduerse effect on the City's Landmarks and hzstortc
buildings.

8. That our parks and open space and their access to sunlight and vistas be protected from

development;

The proposed Ordinance would not have an adverse effect on the City’s parks and open space and their
access to sunlzght and vistas.

3. Planning Code Section 302 Findings. The Planning Commission finds from the facts pfesented
that the public necessity, convenience and general welfare require the proposed amendments to
 the Planmng Code as set forth in Section 302.

‘ NOW THEREFORE BE IT RESOLVED that the Commission hereby APPROVES the. proposed Ordinance
as descrlbed m this Resolution.

q hereby certify that the foregomg Resolution was adopted by the Commission at its meeting on April 11,
2019.

Jonas P. Ionin
Commission Secretary

AYES: Melgar, Koppel, Hillis, Johnson, Moore, Richards
NOES: . None
ABSENT:  None

ADOPTED:  April 11,2019
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" Executive Summary
Planning Code Amendment / Zoning Map Amendmentl
Development Agreement / Conditional Use Authorization

Hearing Date: April 11, 2019
Record No.: 2016-013850PCA/MAP/DVA/CUA and 2019-00357 1IMAP
‘Board File: 2019-003571MAP [Board File No. 190251]
' 2016-013850PCAMAP [Board File No. 190250]"

‘ _ 2016-013850D VA [Board File No. 190249]
Initiated by: Supervisor Safai / Introduced March 5, 2019
Project Address: 915 Cayuga Avenue '
Zoning: RI-1 (Residential — House, One Famlly)

[SAS18 81058 $ 41820, 0.4

. ) 40-X He1ght and Bulk District
Block/Lot: 6954/ 039

.Excelsior Outer Mission Neighborhood Commerdal District (NCD) Zoning

" Project Sponsor: " Reza Khoshnevisan
SIA Consulting Corporation
1256 Howard Street
" San Frandisco, CA 94103
Staff Contact: Veronica Flores — (415) 575-9173

 veronica.flores@sfgov.org.
Recommendation.: Ordinances: Approval with Modifications

CUA: Approval with Conditions

PROJECT DESCRIPTION ,

The Project includes demolition of the existing commerdial building and new construction of a five-over-
two-basement residential building with 116 dwelling units, 50% of which are affordable below market rate
units. The Project includes a dwelling unit mix consisting of 16 studios (14%), 18 one-bedrooms (16%), 70
two-bedrooms (60%), and 12 ‘three-bedroom umits (10%). The proposal includes 66 off-street parkirig
spaces, three car-share parking spaces, and 116 Class 1 bicydle parking spaces.

PLANNING CODE AMENDMENTS

1650 Mission St.
Suite 400

San Franciseo,
CA 94103-2479

Réc'eption:

415.558.6378

Fax:
415.558.6409

Planning

information:

415.558.6377

The project site is split-zoned RH-1 (Residential — House, One-Family) and Excelsior Outer Mission NCD

(Neighborhood Commerdial District. The proposed Ordinances would rezone the project site to Excelsior
Outer Missionn NCD (BF 190251), establish the Cayuga/Alemany Special Use District (SUD) (BF 190250),
and approve a Development Agreement (DA) (BF 190249). The proposed SUD would set forth allowances
and requirements for the project to proceed, while the DA would memorialize the proposed affordability
level. A Conditional Use Authorization (CUA) is also sought under the terms of the proposed SUD.

Rezoning [BF 190251
The Way It Is Now:

1. . Assessor’s Block 6954, Lot 039 is currently zoned Excelsior Outer M1ssmn Street NCD and RH-1.
2. Assessor’s Block 6954, Lot 011C is currently zoned RH-1.

TWWW. sfplanmng org
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915 Cayuga Avenue

The Way It Would Be:

-1
2.

Assessor’s Block 6954, Lot 039 would be zoned Excelsior Outer Mission Street NCD
Assessor s Block 6954, Lot 011C would be zoned Excelsior Outer Mission Street NCD. -

Cayuga/Alemany Special Use D1str1ct_[BF 190250]

The Way ItIs Now: -
1. In the Excelsior Outer Mission Street NCD, density is based on lot area. .
2. The Excelsior Outer Mission Street NCD doesnot have a dwelling unit mix requlrement
3. The subject property’s height and bulk designation is 40-X.
4. The Project is subject to the inclusionary housing requirements of Planning Code Section 415.
5.

o

The Excelsior Outer Mission Street NCD allows Planned Unit Developments (PUD) with
Conditional Use Authorization.
In the Excelsior Outer Mission Street NCD a CUA is required for removal of a dwelling unit.
In the Excelsior Outer Mission Street NCD, a CUA is required for the development of lots greater
than 10,000 square feet.
In the Excelsior Quter Mission Street NCD, one off-street 1 1oadmg space is required for a residential
development greater than 100,001 — 200,000 square feet.
The Excelsior Outer Mission Street NCD requires:
a. Arearyard of 25% of the lot depth, but in no case less than 15 feet, at the second story and
at each succeseding level and at the first story if it contains a dwelling unit; _
'b.  Each dwelling unit face out onto a qualifying open space such as a public street or public
alley atleast 20 feet in width; and ‘
c. 80 square feet perunit for private open space or 100 square feet per unit for common usable
open space. The private and common open spaces have minimum required open spaces as
prescribed in Planning Code Section 135. '

The Way It Would Be:

1.

W

o N w

The SUD would remove dwel]mg unit den51ty based on lot area. Dens1ty would be controlled by
the height and bulk limits of the building..

The SUD would establish required density dwelling mix (requires more famlly -sized units).

The SUD would change the height/bulk designation to 65-X.

The SUD would require the inclusionary housing as described as Planning Code Section 415 except
the following AMI distribution:

a. 10% of units affordable to 55% AMI
b. 10% of units affordable to 80% AMI
¢.  30% of units affordable to 100% AMI
The SUD prohibits Planned Unit Development (PUD) authorizations. '

. The SUD does not require a CUA for the removal of a dwelling unit.

The SUD does not require a CUA for the development ofa large lot. -
The SUD does not require an off-street loading space.
The SUD allows the Commission to modlfy the followmg requirements from the Excelsior Outer
Mission NCD:
a. The SUD reduces the rear yard requirement to 25% of the lot area at the lowest story
containing a dwelling unit and at each succeeding story.

SAN FRANCISCD
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b. The SUD reduces the exposure requirements for up to 60% of dwelling units (or 75 units,
whichever is more) if said units include qualifying windows facing an unobstructed open
area that is no less than nine feet in every horizontal dimension, and such open area is not
'required to expand in every horizontal dimension at each subsequent floor.

c. The SUD removes the minimum required dimensjons for private open space in inner
courthards. Any other space credited as private open space shall have a minimum
horizontal dimension of six feetand a minimum area of 36 square feet. Any space credited

- as common open space shall have a minimum horizontal dimension of twn feet and a
minimum area of 100 square feet. - '

DEVELOPMENT AGREEMENT ,

The Project provides 50% affordable units, which could not be obtained through application of existing
City ordinances, regulations, and policies. As such, the City and County of San Francisco has entered a
Focused. Development Agreement with the developer, SYTS Investments, LLC, which will establish a set
of committed public benefits for the Project. The Project’s commitments to public benefits includes:

o Affordable F nOuaLng he Project would create a significant amount of affcrdable housmh units,

including 58 on-site affordable housing units, specifically providing eleven (11) BMR:Units at 55%
. of AML twelve (12) BMR Units at 80% of AMI; and thirty-five (35) BMR Units at 100% of AML
Under Planning Code Section 415, the Project is required to provide 19% on-site affordable housing
units based on an Environmental Evaluation Application completion date of January 31, 2017. If
the Project Sponsor elects to pursue HOME-SF, they would be required to provide 25% on-site
" affordable housing units. The Project far exceeds these requirements providing twice as many units
as the optional HOME-SE program. :

CON DITIONAL USE AUTHORIZATION
Per Planning Code Sections 249.63 (the Cayuga/Alemany Special Use District) and 303, the PrOJect is
required to obtain Conditional Use Authorization for new residential development within the SUD.

GENERAL PLAN COMPLIANCE , '

The Project is a high—density residential development,'providmg 116 néw dwelling units. The Project
includes 58 on-site affordable housing units for rent, which assist in meeting the City’s affordable housing
goals. Additionally, the proposal inclhudes 82 family-sized units (70%) with at least two bedrooms or more.
The Project is also in proximity to ample public transportation. Overall, the Project features an appropriate
use encouraged by the Special Use District for this location. The Project introduces a ‘contemporary
architectural vocabulary that is sensitive to the prevailing scale and neighborhood fabric. On balance, the
Project is consistent with the Objectives and Policies of the General Plan. -

RECOMMENDATION

The Department recommends that the Commission approve with modifications the proposed Ordinances
and adopt the attached Draft Resolutions to that effect. The Department’s proposed modification is as
follows:

‘s Remove reference to Lot 011C in all the Ordinances.
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Additionally, the Department recommends that the Commission grant a Conditional Use Authorization,
pursuant to Plarming Code Sections 303 and 249.63 (the Cayuga/Alemany Special Use District) to allow
new construction of the proposed residential development.

 BASISFOR RECOMMENDATION

The Department finds that the Project is, on balance, consistent with the Ob]echves and Policies of the
General Plan. The Project provides a substantial amount of new rental housing, with 50% provided.as on-
site below-market rate units, which is a goal for the City’s Housing Element. Additionally, the Project
provides 70% of total units are family-friendly housing with two bedrooms or more. The Project Sponsor
is eligible for the HOME-SF program, an optional program providing more affordable units and family-
friendly housing. In return, HOME-SF provides density bonuses and zoning modifications to allow the
Project to accommodate more affordable units. Instead of opting for the HOME-SF program to receive the
same density bonuses and zoning modifications, the Project Sponsor provides 25% more affordable
housing and 30% moze of total units as family-friend housing compared to what HOME-SF requires. The
Department supports the rezoning and SUD because of the increased affordability, which far exceeds the
requirements of the optional HOME-SF program. The Department also finds the project to be necessary,
desirable, and compatible with the surrounding neighborhood, and not to be detrimental to persons or
adjacent properties in the v1c1mty

Recommendation 1: Remove reference to Lot 011C in all the Ordinances - .
Due to a record keeping error, the Ordinarnces describe the project site comprising two lots (011Cand 039).
Since the Ordinances were introduced, the Department has learned that the two lots were merged circa

2011 and now there is only one lot (039). "Ihe Ordinances should accurately reflect this and strike reference
to Lot 011C,

ENVIRONMENTAL REVIEW '
-The Planning Department published a Preliminary Mitigated Negative Declaration (MND) for the 915
Cayuga Avenue Project (“Project”), located at Assessor’s Parcel Block No. 6954, Lot No. 039. The Project

would demolish the existing commercial building at 915 Cayuga, and construct a new five story residential
buddmg with two basement levels

The Planning Department prepared a Mitigation Monitoring and Reporting Program (MMRP), which
material was made available to the public, and to this Commission for this Commission’s review,
consideration and action; and

The Preliminary MND and MMRP were available for public comment until February 12, 2019, no appeal
of the Preliminary MND was filed, and the Department published the Final MND on March 19, 2019; and,

The Planning Cormmission (”Commissidn”») has reviewed and considered the Final Mitiga{ed Negative
Dedaration (MND) for the Project, and finds that the contents of said report and the procedures through
which the FMND was prepared, publicized,-and reviewed complied with the California Environmental *
Quality Act (California Public Resources Code Sections 21000 et seq.) (CEQA), Title 14 California Code of
Regulations Sections 15000 et seq. (the “CEQA Gu1de11nes") and Chapter 31 of the San Francisco
Administrative Code (“Chapter 31”); and
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The Planning Commission finds that the FMND is ade quate, accurate and objective, and reflects the
independent analysis and judgment of the Planning Commission, and hereby approves the FMND for the
project, and for the actions herein, in compliance with CEQA, the CEQA Guidelines and Chapter 31.

ATTACHMENTS:
Draft Resolution — Zoning Map Amendment :
Draft Resolution — Planning Code, Zoning Map — Cayuga/Alemany Special Use District
Draft Re solu_t'tbn — Development Agreement (without attachment) :
Board of Supervisors File Nos. 190249, 190250, and 190251
Draft Motion - Conditional Use Authorization
Exhibit B — Plans and Renderings )
Exhibit C — CEQA Determination (Table of Contents)
Exhibit D — Land Use Data
Exhibit E —Maps and Context Photos
Exhibit F — Inclusionary Affordable Housing Affidavit
Exhibit G — Anti-Discriminatory Housing Affidavit
Exhibit H - First Source Hiring Affidavit-
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FOCUSED DEVELOPMENT AGREEMENT
BY AND BETWEEN
THE CITY AND COUNTY OF SAN FRANCISCO
~ AND SYTS INVESTMENTS, LLC.

This Focused Development Agreement, dated for reference purposes only as of

, 2019, is between the City and County of San Francisco, a municipal
corporatmn (the “Clty”) acting by and through its Planning Department, and SYTS
INVESTMENTS, LLC, a California limited liability company (“Developer”) The City and
Developer are also sometimes referred to individually as a “Party” and together as the

“Parties”. Capitalized terms not defined when introduced shall have the meamngs given in
Article 1. .

RECITALS

This Agreement is made with reference to the following facts:

A. Developer owns an approx1mate1y 32 182 square foot site located on the east side’
of Cayuga Avenue on the block bounded by Cayuga Avenue Ocean.Avenue, Alemany
Boulevard, and Onandaga Avenue in the Outer Mission ne1ghborheed of San Francisco, on the
real property identified on Exhibit A-1 and more particularly described on Exhibit A-2 (the
“Project Site”). The Project Site is currently improved with a two-story building with
approximately 12,555 square feet of commercial space and approximately 12 surface parklng
spaces accessed Viaa driveway on Cayuga Avenue. The Project Site is located in the Excelsior

Outer Mission Street Zoning Use District and in the 40-X Height and Bulk District.

B. Developer proposes to demolish the existing building and construct a 5-story
residential building that will provide 116 dwelling units, 69 car parking spaces, 116 class 1.
bicycle parking spaces and 18 class 2 bicycle spaces, all as more particularly described on
Exhibit B (the “Project”). Fifty eight (58) of the residential units within the Project will be
below market residential units that are permanently affordable to households earning between
55% and 100% of area median income in accordance with Plannmg Code Section 415 et seq.
(collectlvely? the “BMR Umts”)

. C. In order to strengthen the public planning process, encourage private participation-
in comprehensive planning, and reduce the economic risk of development, the Legislature of the
State of California adopted Government Code Section 65864 et seq. (the “Development
Agreement Statute”), which authorizes the City to enter into a development agreement with any
person having a legal or equitable interest in real property regarding the development of such
property. Pursuant to Government Code Section 65865, the City adopted Chapter 56 of the:

- Administrative Code (“Chapter 56”) establishing procedures and requirements for entering into -
a development agreement pursuant to the Development Agreement Statute. The Parties are
entering into this Agreement in accordance wnh the Development Agreement Statute and
Chapter 56.

D. In addition to the overall public benefits to the City from Developer generally,
and the Project in particular, the City has determined that as a result of the development of the
Project in accordance with this Agreement, additional clear benefits to the public will accrue that
could not be obtained through application of existing City ordinances, regulations, and policies.
Major additional public benefits to the City from the Project include providing significantly more
BMR Units than would otherwise be required by Section 415 ef seq. of the Planning Code. In
particular, one half of the Project’s units will be BMR units, including eleven (11) BMR units at
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55% of area med1an income, twelve (12) BMR Units at 80% of area median i income, and thirty- -
five (35) BMR Units at 100% of area median income. .

E. It is the intent of the Parties that all acts referred to in this Agreement shall be
accomplished in a-way as to fully comply with the California Environmental Quality Act
(California Public Resources Code Section 21000 ef seq.; “CEQA”™), the CEQA Guidelines
(Title 14, California Code of Regulations, Section 15000 ef seq.); (‘CEQA Guidelines”), the
Development Agreement Statute, Chapter 56, the Planning Code, the Enacting Ordinance and all
other applicable Laws in effect as of the Effective Date. This Agreement does not limit the
City’s obligation to comply with applicable environmental Laws, including CEQA, before taking
any discretionary action regarding the Project, or the Developer’s obligation to comply with all
applicable Laws in connection with the development of the Project.-

F. ‘"The Preliminary Mitigated Negative Declaration was prepared for the Project and
published on January 23, 2019 and became final without appeal on | | (“MIND”).
On | |, the Plannmg Commission held a public hearing on this Agreement and the
Project, duly noticed and conducted under the Development Agreement Statute and Chapter 56. -
Followmg the public hearing, the Planning Commission by Resolution No.
determined among other things that the MIND thoroughly analyzes the Project and adopted a
Mitigation Monitoring Reporting Program (the “CEQA Findings”) and further determined by
Resolution No. | | that the Project and this Agreement will, as a whole, and taken in .
their entirety, continue to be consistent with the objectives, policies, general land uses and
programs specified in the General Plan, as proposed to be amended and the policies set forth in
Section 101.1 of the Planning Code (together the “General Plan C0n51stency Findings™).

G. On] 1, the Land Use and Transportation Committee of the Board of
Supervisors, having received the Planning Commission’s recommendations, held a public
hearing on this Agreement pursuant to the Development Agreement Statute and Chapter 56.
Following the public hearing, the Land Use and Transportation Committee of the Board

incorporated by reference the CEQA Findings and the Geheral Plan Consistency Findings and
recommended the approval of this Agreement

H  Onl .~ = ], the Board adopted Ordinance Nos. [ . Jand
, amending the Planning Code, the Zoning Map, approving this Agreement (File No.
D, and authorizing the Planning Director to execute this Agreement on behalf of the City
(the “Enacting Ordinance”). The Enactmg Ordinance took effect on [ 1.

Now therefore, for good and valuable consideration, the receipt and sufficiency of which
are hereby aeknowledged the Partles agree as follows:

AGREEMENT

1. DEFINITIONS In addition tothe definitions set forth in the above preamble paragraph,

Recitals and elsewhere in this Agreement, the following definitions shall apply to this
Agreement:

1.1.“Administrative Code” means the San Francisco Administrative Code.

1.2.“Agreement” means this Focused Development Agreement, the Exhibits which are
expressly incorporated herein, and any amendments thereto.

1.3.“AMI” means the unadjusted median income levels derived from the U.S.
Department of Housing and Urban Development on an annual basis for the San Fran01seo area,
adjusted solely for household size, but not for high housing cost area.
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- 1.4. “Annual Review Date” has the meaning set forth in Section 8.1.

1.5.“Applicable Laws” has the meaning set forth in Section 5.2 (where not capitalized,
“applicable Law” has its plain meaning and refers to Laws as otherwise defined herein).

: 1.6. “Approvals means the City approvals, entitlements, and permits listed on
Exhibit E. ' ' -

1,7.“Assignment and Assumption Agreement” has the meaning set forth in
Section 12.2.

1.8.“BMR Units” has the meaning set forth in Rec_ital B.

1.9.“Board of Supervisors” or “Board” means the Board of Supervisors of the City
and County of San Francisco.

1.10. “Building” or “Buildings” means each of the existing, modified and new
buildings on and to be constructed.on the Project Site, as generally provided in the Project
Descnptlon attached as Exhibit B.

1.11. “CEQA” has the meaning set forth it in Re01ta1 E.

1.12. “CEQA Findings” has the meaning set forth in Recital F.
1.13. “F‘F‘ﬂA Guidelines” has the —mpm‘nno set forth in Recital E.

1.14. “Chapter 56 has the meaning set forth in Recital C.

1.15. “Clty” means the City as defined in the opening paragraph of this Agreement
Unless the context ortext specifically provides otherwise; references to the City means the City -
acting by and through the Planning Director or; as necessary, the Planmng Commission or the
Board of Superv1sors : :

1.16. “Clty Agency” or _“City Agencies” means the City departments, agencies, boards,
commissions, and bureaus that execute or consent to this Agreement, or are controlled by
persons or commissions that have executed or consented to this Agreement, that have
subdivision or other permit, entitlément or approval authority or jurisdiction over development
of the Project, or any improvement located on or off the Project Site, including, without
limitation, the City Administrator, Planning Department, MOHCD, OEWD SFMTA, DPW,
DBI, to gether with any successor Clty agency, department, board; or commission. Nothmg in
this Agreement shall affect the jurisdiction under the City’s Charter of a City department that
has not approved or consented to this Agreement in connection with the issuance of a Later -
Approval. The City actions and proceedings subject to this Agreement shall be through the
Planning Department, as well as affected City Agencies (and When required by applicable Law,
the Board of Supervisors).

1.17. “City Attorney’s Office” means the Office of the City Attorney of the City and -
County of San Francisco.

1.18. “City Parties” has the meaning set forth in Section 4. 7.

4 1.19. “City-Wide” means all real property within the territorial limits of the C1ty and
County of San Francisco, not including any property owned or controlled by the United States
- or by the State of California and therefore not subject to City regulation.

1.20. “Commence Construction,” “Commenced Construction,” or
“Commencement of Construction” means groundbreaking in connection with the
commencement of physical construction of the Building foundation, but spemﬁcaﬂy excludmg
the demolition or partial demolition of existing structures. : A

1.21. “Community Benefits” has the meaning set foﬂh in Section 4.1.
1.22. “Community Benefits Program” has the meaning set forth in Section 4.2.
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1.23. “Costa-Hawkins Act” has the meaning set forth in Section 5.12.

1.24. “DBY” means the Department of Building Inspection of the City and County of
San Francisco. '

.- 1.25. “Default” has the meaning set forth in Section 9.3.

1.26. “Developer” has the meaning set forth in the opening paragraph of this
Agreement, and shall also include (i) any Transferee as to the applicable Transferred Property,

~and (i) any Mortgagee or assignee thereof that acquires title to any Foreclosed Property but
only as to such Foreclosed Property.

1.27. “Development Agreement Statute” has the meaning set forth in Recital C, as in
- effect as of the Effective Date.

'1.28. “DPW?” means the San Francisco Department of Public Works
1.29. “Effective Date” has the meaning set forth in Section 2.1.
1.30. ;‘Enacting Ordinance” has the meaning set forth in Recital H. -
1.31. “Excusable Delay” has the meaning set forth in Section 11.5.2.
1.32. “Existing Standards” has the meaning set forth in Section 5.2.

1.33. “Existing Uses” means all existing lawful uses of the existing Building and
improvements (and including, without limitation, pre-existing, non-conforming uses under the
- Planning Code) on the Project Site as of the Effective Date, as the same may be modified by
the Approvals and any Later Approvals.

1.34. “Federal or State Law Exceptmn” has the meaning set forth in Section 5.8.1.

1.35. “Finally Granted” means (i) any and all applicable appeal periods for the filing
of any administrative or judicial appeal challenging the issuance or effectiveness of any of the
Approvals, this Agreement or the MIND shall have expired and no such appeal shall have been
filed, or if such an administrative or judicial appeal is filed, the Approvals, this Agreement or
the MND as applicable, shall have been upheld by a final decision in each such appeal without
adverse effect on the applicable Approval, this Agreement or the MND and in the case of a :
judicial appeal the entry of a final judgment, order or ruling upholding the applicable
Approval, this Agreement or the MND and (ii) if a referendum pefition relating to this
Agreement is timely and duly circulated and filed, certified as valid and the City holds an
election, the date the election results on the ballot measure are certified by the Board of

Superyisors in the manner provided by the Elections Code reflecting the final defeat or
rejection of the referendum.

1.36. “Foreclosed Property” has the meaning set forth in Section 10.5.
1.37. “General Plan Consistency Findings” has the meaning set forth in Recital F.

1.38. “Gross Floor Area” has the meaning set forth in Planning Code as of the
applicable date of determination of such area.

1.39. “Housing Program” means the Affordable Housmg Program attached hereto as
Exhibit C.

. 1.40. “Impact Fees and Exactions” means any fees, contributions, special taxes,
exactions, impositions, and dedications charged by the C1ty, whether as of the date of this
Agreement or at any time thereafter during the Term, in connection with the development of
Projects, including but not limited to transportation and transit fees, child care requirements or
in-lieu fees, housing (including affordable housing) requirements or fees, dedication or
reservation requirements, and obligations for on-or off-site improvements. Impact Fees and -

" Exactions shall not include the Mitigation Measures, Processing Fees, taxes or special
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assessments or school district fees, and SFPUC Capacity Charges, and any ‘fees-, taxes,
assessments, or impositions imposed by any Non-City Agency, all of which shall be due and
‘payable by Developer as and when due in accordance with Applicable Laws.

1.41. “Later Approval(s)” means (i) any other land use approvals, entitlements, or

permits from the City or any City Agency other than the Approvals, consistent with the

- Approvals and necessary or advisable for the implementation of the Project, including without
limitation, demolition permits, grading permits, site permits, building permits, lot line
adjustments, sewer and water connection permits, major and minor encroachment permits,
street and sidewalk modifieations, street improvement permits, permits to alter, certificates of
occupancy, transit stop relocation permits, improvement plans, lot mergers, lot line
adjustments, and re-subdivisions. A Later Approval shall also include any amendment to the
foregoing land use approvals, entitlements, or permits, or any amendment to the Approvals that
are sought by Developer and approved by the City in accordance with the standards set forth in
this Agreement

1.42.“Law(s)” means the Constltutlon and laws of the Umted States the Constitution
and laws of the State of California, the laws of the City and County of San Frane1sco and any
codes, statutes, rules, regulations, or executive mandates thereunder, and any State or Federal
court decision (mcludmg any order, injunction or writ) thereunder. The term “Laws” shall
refer to any or all Laws as the context may require.

1.43. “Law Adverse to Clty” is defined in Sect1on 5.8. 4
1 44 “Law Adverse to Developer is defined in Section 5.8.4.

1.45. “Life of the Project” means the period of tlme that the PIOJeet or any
modification of the Project remains in existence.

~ 1.46. “Litigation Extension” has the meaning set forth in Seetlon 11.5.1.
1.47. »“Losses” has the meaning set forth in Section 4.7.

1.48. “Material Change” means any modification that would materially alter the
rights, benefits or obligations of the City.or Developer under this Agreement that is not’
consistent with the Project SUD or that (i) extends the Term, (i1) changes the permitted uses of
the Project Site, (iii) decreases the Community Benefits, (iv) increases the maximum height,
density, bulk or size of the Project, (v) increases parkmg ratios, or (V1) changes the Impact Fees
and Exactions.

' 1.49. “Mitigation Measures” means the mitigation measures (as defined by CEQA)
applicable to the Project as set forth in the MMRP or that are necessary to mitigate adverse
‘environmental impacts identified through the CEQA process as part of a Later Approval.

1.50. “MMRP” means that certain mitigation monitoring and réporting program for the
Project Site, adopted by the Planning Commission and the Board..

1.51. “MIND” has the meaning set forth in Recital F.

: 1.52. “Mortgage” means a mortgage, deed of trust or other lien on all or part of the
Project Site to secure an obligation made by the applicable property owner.

1.53. “Mortgagee” meauns (i) any mortgagee or beneficiary under a Mortgage, and (ii) a
_person or entity that obtains title to all or part of the Project Site as a result of foreclosure .
- proceedings or conveyance or other action in lieu thereof, or other remedial action.

1.54. “Municipal Code” means the San Francisco Municipal Code.

1.55. “New City Laws” has the meaning set forth in Section 5.6. o

1.56. “Non-City Agency” means Federal, State, and local governmental agencies that
are independent of the City and not parties to this Agreement.
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1.57. “Noh—City Approval” means any permits, agreements, or entitlements from Non-
City Agencies as may be necessary for the development of the Project.

1.58. “OEWD” means the San Francisco Office of Economic and Workforce
Development. .

" 1.59. “Official Records” means the official real estate records of the Crty and County
of San Francisco, as maintained by the City’s Assessor-Recorder’s Office.

1.60. “Party” and “Parties” has the meaning set forth in the opening paragraph of this

Agreement and shall also mclude any party that becomes a party to this Agreemem: such as a
Transferee.

1.61. “Planning Code” means the San Francisco Planmng Code.

1.62. “Plannmg Commission” means the Planning Commission of thé City and
County of San Francisco.

1.63. “Planning Department” means the Planmng Department of the City and County .
of San Francisco.

1.64. “Plannmg Director” means the Dlreetor of Planmng of the Crty and County of
San Francisco.

1.65. “Processing Fees” means the standard fee imposed by the City upon the
submission of an application for a permit or approval, which 1s not an Impact Fee or Exaction,
in accordance with the City practice on a City-Wide basis.

" 1.66. “Project” means the development project as descrﬂded in Recital B and Exhibit B
and the Approvals, together with Developer’s rights and obligations under this Agreement.

© 1.67. “Project Site” has the meamng set forth in Recital A, and as more pamcularly
“described in Exhibits A-1 and A-2.

1.68. “Project SUD” means Planmng Code Section - as adopted by the
Board in Ordinance No. | I ‘

“Public Health and Safety Exception” has the meaning set forth in Section 5.8.1.

1.69. “Recorded Restrictions” means the restrictions running with the land, binding -
upon Developer and successor owners of all or part of the Project, as more pameularly
described in Section 5.6.3.

1.70. “SFMTA” means the San Francisco Municipal TransportationdAgeney. '
1.71. “SFPUC” means the San Francisco Public Utilities Commission.

1.72. “SFPUC Capacity Charges” means all water and sewer capacity and connection
- fees and charges payable to the SFPUC, as and when due in accordance with the-applicable
City requlrements

1.73. “Subdwlsmn Code” means the San Francisco Subd1v131on Code.

1.74. “Subdivision Map Act” means the California Subdivision Map Act, California
Government Code § 66410 et seq. - :

1.75. “Term” has the meaning set forth in Sectron 2.2.

1.76. “Thlrd—Party Challenge means any-administrative, legal or equitable action or
proceeding instituted by any party other than the City or Developer challenging the validity or
performance of any provision of this Agreement, the Project, the Approvals or Later
Approvals, the adoption or certification of the MND or other actions taken pursuant to CEQA,
or other approvals under Laws relating to the Project, any action taken by the City or
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Developer in furtherance of this Agreement or any combination thereof relating to the Project
or any portion thereof.

, 1.77. “Transfer,” “Transferee” and “Transferred Property” have the meanings set
forth in Section 12.1, and in all events excludes (1) a transfer of ownership or membership
- interests in Developer or any Transferee, (2) grants of easement or of occupancy rights for
existing or completed Buildings or other improvements (including, without limitation, space
leases in Buildings), and (3) the placement of a Mortgage on the Project Site.

1.78. “Vested Elements” has the meaning set forth in Section 5.1.
2. EFFECTIVE DATE; TERM -

2:1. Effective Date. This Agreement shall take effect upon the later of (i) the full
execution and delivery of this Agreement by the Parties and (ii) the date the Enactmg '
Ordinance is effective and operative (“Effective Date”).

2.2. Term. The term of this Agreement shall commence upon the Effective Date and
shall continue in full force and effect until the earlier to occur of the following: (a) a final
~ certificate of occupancy for all of the Project is issued, or (b) five (5) years after the Effective
Date, as extended for each day of a Litigation Extension and Excusable Delay, unless this
Agreement is extended or earlier terminated as provided herein (“Term”). The term of any
conditional usc permit, planned unit development, any tentative subdivision map, and any

subsequent subdivision map shall be for the longer of (a) the Term, or (b) the term otherwise
allowed under the Subdivision Map Act or conditional use approval, as applicable.

3. GENERAL RIGHTS AND OBLIGATIONS

3.1. Development of the Project. Developer shall have the vested r1ght to develop the
Project in accordance with and subject to the provisions of this Agreement, and the City shall
consider and process all Later Approvals for development of the Project in accordance with
and subject to the provisions of this Agreement. The Parties acknowledge (i) that (i)
Developer has obtained all Approvals from the City required to Commence Construction of the
Project, other than any required Later Approvals and (ii) that may proceed in accordance with
this Agreement with the construction and, upon completion, use and occupancy of the Project
as a matter of right, subject to the attainment of any required Later Approvals and any Non-

City Approvals.

3.2. Workforce. Developer shall requlre proj ect sponsors oontractors consultants,
subcontractors and subconsultants, as applicable, to undertake workforce development
activities in both the construction and end use phases of the Project in accordance with
Administrative Code Section 83.11 and Applicable Laws.

4. PUBLIC BENEFITS; DEVELOPER OBLIGATIONS AND CONDITIONS TO
DEVELOPER’S PERFORMANCE

4.1. Community Benefits Exceed Those Required by Existing Ordinances and
Regulations. The Parties acknowledge and agree that the development of the Project in
accordance with this Agreement provides a number of public benefits to the City beyond those
achievable through existing Laws, including those set forth in this Article 4 (the “Community
Benefits”). The City acknowledges and agrees that a number of the Community Benefits
would not be otherwise achievable without the express agreement of Developer under this
Agreement. Developer acknowledges and agrees that, as a result of the benefits to Developer
under this Agreement, Developer has received good and valuable consideration for its
provision of the Community Benefits, and the City would not be willing to enter into this
Agreement without the Community Benefits. Time is of the essence with respect to the °

~completion of the Community Benefits.
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4.2. Community Benefits. Developer shall provide the following Community Benefits
(collectively, the “Community Benefits Program”):

(a)  alleviating pressure on the City’s existing housing stock by ad&ing
approximately one hundred sixteen (116) residential units;

(b)  providing eleven (11) BMR Units at 55% of AMI,
(¢)  providing twelve (12) BMR Units at 80% of AMI,
(d)  providing thirty-five (35) BMR Units at 100% of AMI;

(e)  adhering to the Affordable Housing Performance Schedule as further
described in Exhibit D. ‘ :

4.3. Obligation to Provide Community Benefits. Prior to obtaining a site permit for
all or any portion of the Project, Developer will record the Recorded Restrictions against the
Project Site. Prior to obtaining any temporary certificate of occupancy or certificate of
~ occupancy for any portion of the Project, Developer will provide the Community Benefits.
Developer’s obligation to provide the Community Benefits is conditioned upon obtaining a
temporary certificate of occupancy or a certificate of occupancy for all or any portion of the
Project. :

A Na AAAH 10 4 tyeard - ¥
4.4 No Additional CEQA Review Required: Reliance on MND for Future

Discretionary Approvals. The Parties acknowledge that the MND prepared for the Project
complies with CEQA. The Parties further acknowledge that (a) the MND contains a thorough
analysis of the Project, and (b) the Mitigation Measures have been adopted to eliminate or reduce -
to an acceptable level certain adverse environmental impacts of the Project, and (c) the Board of
Supervisors adopted CEQA Findings, pursuant to CEQA Guidelines. Accordingly, the City does
not intend to conduct any further environmental review or impose any additional mitigation

under CEQA for any aspect of thé Project vested under this Agreement. The City shall rely on
the MND,; to the greatest extent possible in accordance with applicable Laws, in all future
discretionary actions related to the Project; provided, however, that nothing shall prevent or limit
the discretion of the City to conduct additional environmental review in connection with any

Later Approvals to the extent that such additional environmental review is required by applicable
Laws, including CEQA. ‘

4.4.1 Compliance with CEQA Mitigation Measures. Developer shall comply
with all Mitigation Measures imposed as applicable to the Project except for any Mitigation
Measures that are expressly identified as the responsibility of a different party or entity. Without
limiting the foregoing, Developer shall be responsible for the completion of all Mitigation
Measures identified as the responsibility of the “owner” or the “project sponsor”.- The Parties
expressly acknowledge that the MND and the associated MMRP are intended to be used in
‘connection with each of the Later Approvals to the extent appropriate and permitted under
-applicable Law. Nothing in this Agreement shall limit the ability of the City to impose
conditions on any new, discretionary permit resulting from Material Changes as such conditions
are determined by the City to be necessary to mitigate adverse environmental impacts identified
through the CEQA process and associated with the Material Changes or otherwise to address
significant environmental impacts as defined by CEQA: created by an approval or permit;
provided, however, any such conditions must be in accordance with applicable Law.

4.5. Nondiscrimination. Inthe performance of this Agreement, Developer agrees not to
discriminate against any employee, City employee working with Developer’s contractor or
subcontractor, applicant for employment with such contractor or subcontractor, or against any
person seeking accommodations, advantages, facilities, privileges, services, or membership in all
business, social, or other establishments or organizations, on the basis of the fact or perception of
aperson’s race, color, creed, religion, national origin, ancestry, age, height, weight, sex, sexual
orientation, gender identity, domestic partner status, marital status, disability or Acquired
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Immune Deficiency Syndrome or HIV status (AIDS/HIV s‘tatus),’ or association with members of
such protected classes, or in retaliation for opposition to discrimination against such classes.

4.6. Prevailing Wages. Developer agrees that all persons performing labor in the
construction of improvements on property owned by the City shall be paid not less than the
highest prevailing rate of wages for the labor so performed consistent with the requirements of
Section 6.22(E) of the Administrative Code. Developer shall include this requirement in any
construction contract for any such improvements and shall maintain records and require
subcontractors to maintain records, as required by Administrative Code Section 6.22(E).

: 4.7. Impact Fees, Exactions, and Processing Fees. Developer shall timely pay to the

~ City all Impact Fees and Exactions applicable to the Project or the Project Site as set forth in
Section 5.7. Developer shall timely pay to the City all Processing Fees applicable to the
processing or review of applications for the Approvals and Later Approvals.

4.8 Indemnification of City. Developer shall indemnify, reimburse, and hold harmless
_the City and its officers, agents and employees (the “City Parties”) from any and all loss, cost,
damage, injury, liability, and claims (“Losses™) arising or resulting directly or indirectly from (i)
any third party claim arising from a Default by Developer under this Agreement, (ii) Developer’s
failure to comply with any Approval, Later Approval or Non-City Approval, (iii) the failure of

any improvements constructed pursuant to the Approvals or Later Approvals to comply with any
Yederal or State Loxvc the E\ﬂstmg Standards or any ppm'n‘H'Pr] New (111:(7 I aws, {1\7\ a Third-

LEALda bt

Party Challenge institrited against the City or any of the City Parties, (V1) any d1spute between
Developer, its contractors or subcontractors relating to the construction of any part of the Project,
and (vil) any dispute between Developer and any Transferee or any subsequent owner of any of .
the Project Site relating to any assignment of this Agreement or the obligations that run with the
land, or any dispute between Developer and any Transferee or other person relating to which
party is responsible for performing certain obligations under this Agreement, except to the extent
that any of the foregoing indemnification obligations is void or otherwise unenforceable under -
applicable Law, and except to the extent such Loss is the result of the negligence or willful
misconduct of the City Parties. The foregoing indemnity shall include , without limitation, -
reasonable attorneys’ fees and costs and the City’s reasonable cost of investigating any claims
against the City or the City Parties. All indemnifications set forth in this Agreement shall
survive the expiration or termination of this Agreement, to the extent such indemnification

. obligation arose from an event occurring before the expiration or termination of this Agreement.
To the extent the indemnifications relate to Developer’s obligations that survive the expiration or
termination of this Agreement, the mdemmﬁcatlons shall survive for the term of the apphcable
obligation plus four (4) years. :

5. VESTING AND CITY OBLIGATIONS

5.1. Vested Rights. By the Approvals, the City has made a pohcy decision that the
Project, as described in and as may be modified in accordance with the Approvals, is in the best
interests of the City and promotes the public health, safety and welfare. Developer shall have the
vested right to develop the Project as set forth in this Agreement, including without limitation
with the following vested elements: the locations and numbers of buildings proposed, the land
uses, height and bulk limits, including the maximum density, intensity and gross square footages,
the permltted uses, housmg, open space, vehicular access, and parking, (collectively, the “Vested
Elements”; prov1ded the Existing Uses on the Project Site shall also be included as Vested ‘
Elements). The Vested Elements are subject to and shall be governed by Applicable Laws
including the Planning Code. The expiration of any building permit or Approval shall not limit
the Vested Elements, and Developer shall have the right to seek and obtain subsequent building
permits or approvals, including Later Approvals, at any time during the Term, any of which shall
be governed by Applicable Laws. Each Later Approval once granted, shall be deemed an
Approval for purposes of this Sectlon 5. 1
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5.2. Existing Standards. The City shall process, consider, and review all Later
Approvals.in accordance with (i) the Approvals, (ii) subject to Section 5. 4, the San Francisco
General Plan, the Municipal Code (including the Subdivision Code), and all other applicable
- City policies, rules and regulations, as each of the foregoing is in effect on the Effective Date
(“Existing Standards”), as the same may be amended or updated in accordance with permitted
New City Laws as set forth in Section 5.6, (iii) California and federal law, as applicable, and (iv)
- this Agreement (collectively, “Applicable Laws”). Notwithstanding the foregoing, Developer

shall implement the BMR program consistent with the City’s Procedures Manual as published by
the City pursuant to Section 415 of the Planning Code and as consistent with this Agreement.

-5.3. Criteria for Later Approvals. Developer shall be responsrble for obtaining all
required Later Approvals before Commencing Construction. The City, in granting the Approvals
and vesting the Project through this Agreement, is limiting its future discretion with respect to
Later Approvals to the extent that they are consistent with the Approvals and this Agreement.
The City shall not disapprove applications for Later Approval based upon an item or element that
. is consistent with the Approvals, and shall consider all such applications in'accordance with its
-customary practices (subject to the requirements of this Agreement). The City may subject a-

Later Approval to any condition that is necessary to bring the Later Approval into compliance
with Applicable Laws. For any part of 'a Later Approval request that has not been previously
revrewed or considered by the applicable City Agency (such as additional details or plans), the

sancy ahall aviunian

City Agency shall cxcrcisc its discretion consisterit with the Planning Code and the Approvals

AT SAS

and otherwise in accordance with the City’s customary practice: Nothrng in this Agreement shall

preclude the City from applying New City Laws for any development not Wrthm the definition of
the “Project” under this Agreement. .

, 5.4, Strict Building Code Compliance. Notwﬂhstandmg anything in this Agreement to.
the contrary, when considering any application for a Later Approval, the City or the applicable
City Agency shall apply the applicable provisions, requirements, rules, or regulations that are
contained in the San Francisco Building Codes, including the Public Works Code (which
includes the Stormwater Management Ordmance) Subdivision Code, Mechanical Code,
Electrical Code, Green Building Code, Housing Code, Plumbing Code Fire Code, or other
uniform construction codes apphcable on a City- Wide basis.

5.5. Denial of a Later Approval. If the City denies any apphcatlon for a Latet Approval
that implements any aspect of the Project, the City must specify in writing the reasons for such
denial and shall suggest modifications required for approval of the application. Any such
specified modifications shall be consistent with Applicable Laws and City staff shall approve the
application if it is subsequently resubmitted for City review and corrects or mitigates, to the
City’s reasonable satisfaction, the stated reasons for the earlier denial in a manner that is
consistent and compliant with Applicable Laws and does not include new or additional

information or materials that give the City a reason to object to the application under the
standards set forth in this Agreement.

5.6. New City Laws. All future changes to Existing Standards and any other Laws,
plans or policies adopted by the City or adopted by voter initiative after the Effective Date
(“New City Laws™) shall apply-to the Project and the Project Site except to the extent they
conflict with this Agreement or the terms and conditions of the Approvals. In the event of such a

conflict, the terms of this Agreement and the Approvals shall prevail, subject to the terms of
Section 5.8.

5.6.1 New Clty Laws shall be deemed to conflict with this Agreement and the
Approvals if they: .

(a) limit or reduce the densrcy or intensity of the Project, or any part thereof, or
otherwise require any reduction in the square.footage or number of proposed Buildings or change

the location of proposed Buildings or change or reduce other improvements from that permitted
under the Approvals;
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(b) limit or reduce the height or bulk of the Project, or any, part thereof, or
otherwise require any reduction in the height or bulk of the Building or other 1mprovements that
are part of the Project under the Approvals;

‘ (¢) limit, reduce or change the location of vehicular access, parking or loading
from that permitted under the Approvals;

(d) lrrmt any land uses for the PI'O_] ect from that permitted under the Approvals or
the Existing Uses;

_(e) change or limit the Approvals or Existing Uses;

(f) materially delay, limit or control the rate, timing, phasing, or sequencing of
the Project, including the demolition of existing buildings at the Project Site, except as expressly
set forth in this Agreement;

~ (g) require the issuance of permits or approvals by the C1ty other than those
required under the Existing Standards, except for permits or approvals required on a City-Wide
basis, that relate to the construction of i improvements, and that do not prevent construction of the o
Proj ect as intended by this Agreement;

(h) limit or control the availability of public utilities, services or facilities, or any
+ privileges or rights to public utilities, services, or facilities for the PI‘O_] ect;

(i) materially'and adversely limit the processing or procurmg of applications and
approvals of Later Approvals that are consistent with Approvals;

(j) increase the percentage of required affordable or BMR Umts change the AMI
percentage levels for the affordable housing pricing or income eligibility, change the.
requirements regarding unit size or unit type or increase the amount or change the conﬁguratron
of requrred open space; or

(k) impose new or modlﬁed Impact Fees and Exac’nons on'the Project (as is
expressly prohibited in Section 5.7.2).

5.6.2 Developer shall have the right, from time to time and at any time, to file
‘subdivision map applications (including phased final map applications) with respect to some or
all of the Project Site as may be necessary or desirable in order to lease, mortgage or sell all or
some portion of the Project Site. The specific boundaries of parcels shall be set by Developer
and approved by relevant City agencies during the subdivision process. Nothing in this
Agreement shall authorize Developer to subdivide or use any of the Project Site for purposes of
sale, lease or financing in any manner that conflicts with the Subdivision Map Act or with the
Subdivision Code. Nothing in this Agreement shall prevent the City from enacting or adopting
changes in the methods and procedures for processing subdivision and parcel maps so long as
such changes do not conflict with the provisions of this Agreement or with the Approvals.
Developer shall cause any Mortgagee to provide its authorized signature on any final subdivision-
map with respect to the Project, which shall include consent and acknowledgement of the BMR
Units and the Recorded Restrrctrons with spec1ﬁed AMI levels for the life of the Project, 111
accordance with this Agreement

5.6.3 Developer shall record restrictions running with the land in form and
substance satisfactory to the Planning Director and the City Attorney (the “Recorded
Restrictions™), binding upon Developer and successor owners of all or part of the BMR Units, |
that shall, without limitation: (i) maintain the BMR Units for the exclusive tenancy, use and
occupancy by qualified tenants in accordance with the Housing Program attached as Exhibit C
for the Life of the Project; (ii) require that the BMR Units remain affordable for the Life of the
‘Project; (i11) implement the terms of the Housing Program; and (iv) waive any other laws or
' regulatrons that would limit the ability of the City or any tenant to enforce the benefits and . .
amenities relative to the BMR Units under this Agreement. Developer shall ensure that there is -
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no Mortgage, existing lien or encumbrance recorded against the Project Site that, upon

foreclosure or the exercise of remedies, would permit the beneficiary of the Mortgage lien or

encumbrance to eliminate the Recorded Restrictions. Developer, on behalf of itself and -

_ successor owners, agrees that it shall not seek to challenge the applicability or enforceability of
the Recorded Restrictions. Without limiting the City’s rights and remedies as set forth in this

Agreement, the Parties acknowledge and agree that the City shall have the right of specific

performance to enforce the Recorded Restrictions against Developer and all successor owners.

The City would not be willing to enter into this Agreement without the agreement and
understanding as set forth above.

5. 7 Fees and Exactions.

5.7.1 Generally. The Project shall only be subject to the Processing Fees and
Impact Fees and Exactions as set forth in this Section 5.7, .and the City shall not impose any new
“Processing Fees or new or modified Impact Fees and Exactions on the development of the
Project or impose new conditions-or requirements for the right to develop the Project (including
required contributions of land, public amenities or services) except as set forth in this
-Agreement. The Parties acknowledge that the provisions contained in this Section 5.7 are
inténded to implement the intent of the Parties that Developer have the right to develop the -
Project pursuant to specified and known criteria and rules, and that the City receive the benefits
which will be conferred as a result of such development without abridging the right of the City to

act in accordance with its powers, duties and obligations, except as specmcally provided in this
Agreement.

. 5.7.2 Impact Fees and Exactions. During the Term, as, extended by any
Litigation Extensions, no Impact Fees and Exactions shall apply to the Project or components
thereof except for (i) the SFPUC Capacity Charges, (ii) those Impact Fees and Exactions in
effect as of the Effective Date, (iii) New City Laws that do not conflict with this Agreement as
set forth in Section 5.6, and (iv) as expressly set forth below in this Section. The Impact Fees
and Exactions and SFPUC Capacity Charges shall be calculated and determined at the time
payable in accordance with the City requirements on that date, and the parties acknowledge and
agree that the Impact Fees and Exactions shall be subject to the Planning Department’s final
confirmation once the applicable final land uses and Gross Floor Area are determined.
Accordingly, Developer shall be subject to any increase or decrease in the fee amount payable,
but will not be subject to any new types of Impact Fees and Exactions or modification to existing
Impact Fees and Exactions (e.g,, any increase in the required number or percentage of affordable |
housing units, any change in the minimum or maximum area median income (AMI) percentage
levels for the affordable housing pricing or income eligibility, changes to unit type requirements, -
or any reduction in the threshold of applicability for imposition of a fee, such as square footage),
or any increase in any fee in excess of the annual or other regularly scheduled increase in such
fee (e.g., annual increases based on the Annual Infrastructure Construction Cost Inflation

Estimate, Consumer Price Index, Cost of Living Adjustment, or other index) after the Effective
Date.

5.7.3 Processing Fees. Developer shall pay all Processmg Fees in effect, on a
C1ty~w1de basis, at the time that Developer applies for a Later Approval for which such
Processing Fee is payable in connection with the applicable part of the Project.

5.8. Changes in Federal or State Laws.

5.8.1 City’s Exceptions. Notwithstanding any provision in this Agreement to
the contrary, each City Agency having jurisdiction over the Project shall exercise its discretion
under this Agreement in a manner that is consistent with the public health and safety and shall at
all times retain its respective authority to take any action that is necessary to protect the physical
health and safety of the public (the “Public Health and Safety Exception™) or reasonably
calculated and narrowly drawn to comply with applicable changes in Federal or State Law
affecting the physical environment (the “Federal or State Law Exception”), including the
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. authority to condition or deny a Later Approval or to adopt a new Law applicable to the Project
so long as such condition or denial or new regulation (i)(a) is limited solely to addressing a
specific and identifiable issue in each case required to protect the physical health and safety of
the public, or (b) is required to comply with a Federal or State Law and in each case not for
independent discretionary policy reasons that are inconsistent with the Approvals or this
Agreement and (ii) is applicable on a City-Wide basis to the same or similarly situated uses and
applied in an equitable and non-discriminatory manner. Developer retains the right to dispute
any City reliance on the Public Health and Safety Exceptlon or the Federal or State Law
Exception.

582 Changes in Federal or State Laws. If Federal or State Laws issued, .
enacted promulgated, adopted, passed, approved, made, implemented, amended, or mterpreted
after the Effective Date have gone into effect and (i) preclude or prevent comphance with one or
more provisions of the Approvals or this Agreement, or (ii) materially and adversely affect
Developer’s or the City’s rights, benefits or obligations under this Agreement, then such
provisions of this Agreement shall be modified or suspended as may be necessary to comply |
with such Federal or State Law. In such event, this Agreement shall be modified only to the
extent necessary or required to comply with such Law, subject to the provisions of Section 5.8.4,
as applicable.

583 Changes to Developmenf Agreement»Statute. This Agreement has been
entered into in reliance upon the pIOV1bi()nb of the ucvcmpxncxn Agl eement Statute. No
amendment of or addition to the Development Agreement Statute that would affect the
interpretation or enforceability of this Agreement or increase the obligations or diminish the
development rights of Developer hereunder, or increase the obligations or diminish the benefits
* to the City hereunder shall be apphcable to this Agreement unless such amendment or addition is
specifically required by Law or is mandated by a court of competent jurisdiction. If such :
amendment or change is permissive rather than mandatory, this Agreement shall not be affected.

5.8.4 Effect on Agreement. If any of the modifications, amendments or
additions described in this Section 5.8 would materially and adversely affect the construction,
development, use, operation, or occupancy of the Project as currently contemplated by the
Approvals, or any material portion thereof, such that the Project, or the applicable portion
thereof, becomes economically infeasible (a “Law Adverse to Developer™), then Developer '
shall notify the City and propose amendments or solutions that would maintain the benefit of the
bargain (that is this Agreement) for both Parties. If any of the modifications, amendments or
additions described in Section 5.8 or any changes in Federal or State Laws described thereunder
would materially and adversely affect or limit the Community Benefits (a “Law Adverse to the
[City”), then the City shall notify Developer and propose amendments or solutions that would

* - maintain the benefit of the bargain (that is this Agreement) for both Parties. Upon receipt of a

notice under this Section 5.8.4, the Parties agree to meet and confer in good faith for a period of

. not less than sixty (60) days in an attempt to resolve the issue. If the Parties cannot resolve the
issue in sixty (60) days then in the case of a Law Adverse to Developer, Developer may .
unilaterally terminate this Agreement, and in the case of a Law Adverse to the City, the City may
unilaterally terminate this Agreement. If, despite a termination of this Agreement due to a Law
Adverse to Developer or a Law Adverse to the City, Developer constructs the Building pursuant
to the Approvals Developer’s obligation to provide the Community Benefits will not terminate.

5.9.  No Action to Impede Approvals. Except and only as required under Section 5.8,
the City shall take no action under this Agreement nor impose any condition on the Project that
would conflict with this Agreement or the Approvals. An action taken or condition imposed
shall be deemed to -be in conflict with this Agreement or the Approvals if such actions or
conditions result in the occurrence of one or more of the circumstances identified in
Sectlon 5.6.1.
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5.10. Estoppel Certificates. Developer may, at any time, and from time to time, deliver
notice to the Planning Director requesting that the Planning Director certify to Developer, a
potential Transferee, or a potential lender to Developer, in writing that to the best of the Planning
. Director’s knowledge: (i) this Agreement is in full force and effect and a binding obligation of

the Parties; (ii) this Agreement has not been amended or modified, and if so amended or

modified, 1dent1fymg the amendments or modifications and statlng their date and providing a
copy or refemng to the recording information; (iii) Developer is not in Default in the
performance of its obligations under this Agreement or if in Default, to describe therein the
nature and amount of any such Default; and (iv) the findings of the City with respect to the most
recent annual review performed pursuant to Section 8. The Planning Director, acting on behalf

of the City, shall execute and return such certificate within thirty (30) days followmg receipt of -
the request.

5.11. Existing, Continuing Uses and Interim Uses. The Parties acknowledge *that‘ the
Existing Uses are lawfully authorized uses and may continue as such uses may be modified by
the Project, provided that any modification thereof not a component of or contemplated by the
Project is subject to Planning Code Section 178 and the applicable provisions of Section 5.
Developer may install interim or temporary uses on the Project Site, which uses must be
consistent with those uses allowed under the Project’s zoning and the Project SUD.

5.12. Costa-Hawkins Rental Housing Act.

5.12.1 Non-Applicability. Chapter 4.3 of the Cahforma Government Code
directs public agencies to grant concessions and incentives to private developers for the
production of housing for lower income households. The Costa-Hawkins Rental Housing Act,

_ California Civil Code section 1954.50 et seq. (the “Costa-Hawkins Act”) provides for no
limitations on the establishment of the initial and all subsequent rental rates for a dwelling unit
with a certificate of occupancy issued after February 1, 1995, with exceptions, 1nc1ud1ng an
exception for dwelling units constructed pursuant to a contract with a public agencyin
consideration for a direct financial contribution or any other form of assistance specified in
Chapter 4.3 of the California Government Code or Civil Code section 1954.52(b). The Parties
agree that the Costa-Hawkins Act does not and in no way shall limit or otherwise affect the
restriction of rental charges for the BMR Units, consistent with the Housing Program and
" Recorded Restrictions. This Agreement falls within the express exception to the Costa-Hawkins
Act, Section 1954.52(b) because this Agreement is a contract with a public entity in
. consideration for contributions and other forms of assistance specified in Chapter 4.3
(commencing with Section 65915 of Division 1 of Title 7 of the California Government Code).
The City and Developer would not be willing to enter into this Agreement without the
understanding and agreement that Costa-Hawkins Act provisions set forth in California Civil
Code section 1954.52(a) do not apply to the BMR Units as a result of the exemption set forth in
California Civil Code section 1954.52(b) for the reasons set forth in this Section 5.12.

-5.12.2 General Waiver. Developer, on behalf of itself and all of its successors
and assigns of all or any portion of the Project Site, agrees not to challenge and expressly waives,
now and forever, any and all rights to challenge the Recorded Restrictions or the requirements of
this Agreement related to the applicability of the Housing Program to the BMR Units as set forth
in the Housing Plan under the Costa-Hawkins Act (as the-Costa-Hawkins Act may be amended
or supplanted from time to time). If and to the extent such general covenants and waivers are not
enforceable under Law, the Parties acknowledge and that they are important elements of the’
consideration for this Agreement and the Parties should not have the benefits of this Agreement
without the burdens of this Agreement. Accordingly, if Developer challenges the application of
this covenant and waiver, then such breach will be an event of Default and City shall have the
right to terminate this Agreement -

, 5.12.3 Inclusion in All A,ssignment and Assumption Agreements and Recorded
Restrictions. Developer shall include the provisions of this Section 5.12 in any and all
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assignment and assumptmn agreements and any and all recorded restrictions, for any portion of
the Project Site that includes or will include BMR Units.

5.13. Taxes. Nothing in this Agreement limits the City’s ability to impose new or -
increased taxes or spe01al assessments, or any equwalent or substitute tax or assessment,
provided (i) the City shall not institute, on its own initiative, proceedings for-any new or

" increased special tax or special assessment for a land-secured financing district (including the
~ special taxes under the Mello-Roos Community Facilities Act of 1982 (Government Code §§
53311 et seq.) but not including business improvement districts or community benefit districts
formed by a vote of the affected property owners) that includes the Project Site unless the new
district is City-Wide or Developer gives its prior written consent to or requests such proceedings,
and (ii) no such tax or assessment shall be targeted or directed at the Project, including, without
limitation, any tax or assessment targeted solely at all or any part of the Proj ect Site. Nothing in
the foregoing prevents the City from imposing any tax or assessment against the Project Site, any
portion thereof, that is enacted in accordance with Law and apphes to all similarly-situated
property on a C1ty—W1de basis. ’

6. NO DEVELOPMENT OBLIGATION

There is no requirement under this Agreement that Developer initiate or cemplete

development of the Project, or any portion thereof. There is also no requirement that .
Apvplnnmpnf be initiated or comnleted within any ppﬂnﬂ of time or in any nm‘ﬁmﬂm‘ order,
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~ subj ect to the requirement to reeord the Recorded Restrictions against the PI‘OJ ect Site prior to -
obtaining a site permit and to complete the Community Benefits prior to obtaining any temporary
certificate of occupancy or final certificate of occupancy relating to all or any portion of the

" Project as set forth in Section 4.2. The development of the Project is subject to numerous factors
that are not within the control of Developer or the City, such as availability of financing, interest

rates, access to capital, and similar factors. Except as expressly required by this Agreement, the
City aeknowledges that Developer. may develop the Project in such order and at such rate and
times as Developer deems appropriate within the exercise of its sole and subjective business
judgment. In Pardee Construction Co. v. City.of Camarillo, 37 Cal.3d 465 (1984), the California
Supreme Court ruled that the failure of the parties therein to provide for the timing of
development resulted in a later adopted initiative restricting the timing of development and
controlling the parties’ agreement. It is the intent of the Parties to avoid such a result by
acknowledging and providing for the timing of development of the Project in the manner set
forth herein. The City acknowledges that such a right is consistent with the intent, purpose and
understanding of the Parties to this Agreement, and that without such a right, Developer’s
development of the Project would be subject to the uncertainties sought to be avoided by the
Development Agreement Statute, Chapter 56 and this Agreement. -

7. MUTUAL OBLIGATIONS -

7.1. Notice of Revocation or Termination. Within thirty (30) days after any early
revocation or termination of this Agreement (as to all or any part of the Project Site), the Parties
agree to execute a written statement acknowledging such revocation or termination, signed by
the appropriate agents of the City and Developer and record such instrument in the Official
" Records.

7.2.  General Cooperation; Agreement to Cooperate. The Parties agree to cooperate
with one another to expeditiously implement the Project in accordance with the Approvals, any -
Later Approvals and this Agreement, and to undertake and complete all actions or proceedings
reasonably necessary or appropriate to ensure that the objectives of this Agreement, the -
Approvals and any Later Approvals are implemented. Except for ordindry administrative costs
-of the City, nothing in this Agreement obligates the City to spend any sums of money or incur

“any costs. The Parties agree that the Planning Department will act as the City’s lead agency to
facilitate coordinated City review of applications for the Project.
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7.3." Sidewalks, Streets and Infrastructure. By entering into this Agreement, the City’s
Board of Supervisors and the .City Agencies have reviewed and approved the Public
Improvements, including sidewalk, pathway, and street widths and general right of way
configurations with respect to location and relationship of major elements, curbs, bicycle
facilities, parking, loading areas, and landscaping as set forth in the Pro;eet SUD as consistent
with the Clty s central policy Ob_] ective to ensure street safety for all users while maintaining
- adequate clearances, including for fire apparatus vehicles. No City Agency with jurisdiction
may object to a Later Approval for any Building or Public Improvements due to the proposed
width of a sidewalk, pathway, or street unless such objection is based upon-the applicable City
Agency’s reserved authonty to review engineering design or other authority under State law. In
the case of such objection, then within five (5) business days of the objection being raised
(whether raised formally or informally), representatives from Developer, DPW, the Planning
Department and the objecting City Agency shall meet and confer in good faith to attempt to find
. amutually satisfactory resolution to the objection. If the matter is not resolved within fourteen
" (14) days following the objection, then the Planning Director shall notify the Clerk of the Board
of Supervisors and the members of the Board of Supervisors” Land Use and Transportation
Committee. The City Agencies and Developer agree to act in good faith to resolve the matter
quickly and in a manner that does not conflict with the City policy, Approvals this Agreement,
or applicable Law. For purposes of this Section, “engineering design” shall mean professional
engineering work as set forth in the Professmnal Engmeers Aet California Busmess and
Professions Code Sections 6700 et seq. -

7.4.  Third-Party Challenge. Developer shall assist and cooperate with the City at

" Developer’s own expense, except as provided in Section 7.4.1, in connection with any Third- .

Party Challenge. The City Attorney’s Office may use its own 1ega1 staff or outside counsel in
connection with defense of the Third-Party Challenge, at the City Attorney’s sole discretion.
Developer shall reimburse the City for its-actual costs in defense of the action or proceeding,
including but not limited to the time and expenses of the City Attorney’s Office (at the non-
discounted rates then charged by the City Attorney’s Office) and any consultants; prov1ded
however, Developer shall have the right to monthly invoices for all such costs.

7.4.1 Developer may elect to terminate this Agreement by notice to City within
thirty (30) days of the filing of a Third Party Challenge. Upon any such termination by
Developer, the City and Developer shall jointly seek to have the Third-Party Challenge
dismissed and Developer shall have no obligation to reimburse City defense costs.
Notwithstanding the foregoing, if Developer conveys or transfers some but not all of the Project,
or a party takes title to Foreclosed Property constituting only a portion of the Project, and,
therefore, there is more than one party that assumes obligations of Developer under this
Agreement, then only the Party holding the interest in such portion of the Project shall have the
right to terminate this Agreement as to such portion of the Project (and only as to such portion),
and no termination of this Agreement by such Party as to such Party’s portion of the Project shall
effect a termination of this Agreement as to any other portion of the Project.

7.42 " The filing of any Third Party Challenge shall not delay or stop the
development, processing or construction of the Project or the issuance of Later Approvals unless
the third party obtains a court order preventing the activity.

7.5. Good Faith and Fair Deahng The Parties shall cooperate with each other and aet
in good faith in complying with the provisions of this Agreement and unplementmg the
Approvals and any Later Approvals.

7.6.  Other Necessary Acts. Each Party shall use good faith efforts to take such further

“actions as may be reasonably necessary to carry out this Agreement, the Approvals and any Later
- Approvals, in accordance with the terms of this Agreement (and subject to all Applicable Laws)
in order to provide and secure to each Party the full and complete enjoyment of its rights and
privileges hereunder.
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8. PERIODIC REVIEW OF DEVELOPER’S COMPLIANCE

8.1.  Annual Review. Pursuant to Section 65865.1 of the Development Agreement

Statute and Section 56.17 of the Administrative Code, except as Section 56.17 is modified by
this Agreement, at the beginning of each May followmg final adoption of this Agreement and for
so long as the Agreement is in effect (the “Annual Review Date”), Developer shall provide a
letter to the Planning Director demonstrating Developer’s good faith compliance with this
Agreement and the Planning Director shall commence a review to ascertain whether Developer
has, in good faith, complied with the Agreement. The Planning Director mayelect to forego an
annual review if no significant construction work occurred on the Project Site during that year, or
*.if such review is otherwise not deemed necessary. If the Planning Director finds Developer not -

in compliance with this Agreement, then the City may pursue available rights and remedles in
accordance with this Agreement, mcludmg termination of this Agreement. ~

8.2.  Effect on Transferees. If Developer has effected a Transfer so that its interest in
the Project Site has been divided between Developer and Transferees or between or among
Transferees, then the annual review hereunder shall be conducted separately with respect to
Developer and each Transferee, and if appealed, the Planning Commission and Board of
Supervisors shall make its determinations and take its action separately with respect to
Developer and each Transferee, as applicable. If the Board of Supervisors terminates, modifies
or takes such other actions as may be specified in this Agreement in connection with a
determination that Developer or a Transferee has not complied with the terms and conditions of

this Agreement, such action by the Plarining Director, Planning Commission, or Board of
* Supervisors shall be effective only as to the Party to Whom the deterrmnatmn is made and the
portions of the Project Site in which such Party has an interest.

8.3.  Default. The rights and powers of the City under this Sectlon 8. 2 are in addition
to, and shall not limit, the rights of the City to terminate or take other action under this
Agreement on account of a Default by Developer. 4

9. ENFORCEMENT OF AGREEMENT; DEFAULT; REMEDIES

9.1. Enforcement. As of the date of this Agreement, the only Parties to this -
Agreement are the City and Developer. Except as expressly set forth this Agreement (for
successors, Transferees and Mortgagees), this Agreement is not intended, and shall not be
- construed, to benefit or be enforceable by any other person or entity whatsoever.

9.2.  Meet and Confer Process. Before sending a notice of default in accordance ‘with
Section 9.3, the Party which may assert that the other Party has failed to perform or fulfill its
obligations under this Agreement shall first attempt to meet and confer with the other Party to
discuss the alleged failure and shall permit such Party a reasonable period, but not less than ten
(10) days, to respond to or cure such alleged failure; provided, however, the meet and confer
process shall not be required (1) for any failure to pay amounts due and owing under this
Agreement, or (ii) if a delay in sending a notice pursuant to Section 9.3 would impair, prejudice
or otherwise adversely affect a Party or its rights under this Agreement. The Party asserting such
failure shall request that such meeting and conference occur within three (3) business days
following the request and if, despite the good faith efforts of the requesting Party, such meeting
has not occurred within seven (7) business days of such request, then such Party shall be deemed
to have satisfied the requirements of this Section and may proceed in accordance with the
issuance of a notice of default under Section 9.3.

9.3. Default. The following shall constitute a “Default” under this Agreement: (i) the
failure to make any payment within sixty (60) days following notice that such payment was not
made when due and demand for compliance; and (ii) the failure to perform or fulfill any other
material term, provision, obligation, or covenant of this Agreement and the continuation of such

 failure for a penod of sixty (60) days following notice and demand for compliance.
Notwithstanding the foregoing, if a failure can be cured but the cure cannot reasonably be
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completed within sixty (60) days, then it shall riot be considered a Default if a cure is
commenced within said 60-day period and diligently prosecuted to completion thereafter. Any
notice of default given by a Party shall specify the nature of the alleged failure and, where
appropriate, the manner in which said failure satisfactorily may be cured (if at all).
Notwithstanding any other provision in this Agreement to the contrary, if Developer conveys or
transfers some but not all of the Project or a party takes title to Foreclosed Property constituting
only a portion of the Project, and, therefore there is more than one Party that assumes obligations
of “Developer” under this Agreement there shall be no cross-default between the separate
Parties that assumed Developer obligations. Accordingly, a default by one “Developer” shall not

be a Default by any other “Developer” that owns or controls a different portion of the Project
Site. . . : :

94. Remedies.

9.4.1 Specific Performance. Snbj ect to, and as limited by, the provisions of
Sections 9.4.3, 9.4.4, and 9.5, in the event of a Default, the remedies available to a Party shall

- include specific performance of this Agreement in addition to any other remedy available at law
or in equity.

: 9.42 Termination. Subject to the limitation set forth in Section 9.4.4, in the
event of a Default, the non-defaulting Party may elect to terminate this Agreement by sending a

noticc of termination to the other Party, which notice of termination shall state the Default. Any

such termination shall be effective upon the date set forth in the notice of termination, which
shall in no event be earlier than sixty (60) days following delivery of the notice. Consistent with
Sections 9.3 and 12.3, there are no cross-defaults under this Agreement, and therefore if there is
more than one “Developer” (as it relates to different parts of the Project Site), then any
termination of this Agreement for Default will be limited to the Developer that sent or reeerved

- the termination notice..

9.4.3 Limited Damages. The Partles have determined that except as set forth in
~this Section 9.4.3, (i) monetary damages are generally inappropriate, (ii) it would be extremely
difficult and 1mpract1<:a1 to fix or determine the actual damages suffered by a Party as a result of
a Default hereunder, and (iii) equrtable remedies and remedies-at law, not including damages but
including specific performanee and termination, are particularly appropriate remedics for
enforcement of this Agreement. Consequently, Developer agrees that the City shall not be liable
to Developer for damages under this Agreement, and the City agrees that Developer shall not be
liable to the City for damages under this Agreement, and each covenants not to sue the other for
or claim any damages under this Agreement and expressly waives its right to recover damages
under this Agreement, except as follows: (1) either Party shall have the right to recover actual
damages only (and not consequential, punitive or special damages, each of which is hereby
expressly waived) for a Party’s failure to pay sums to the other Party as and when due under this
Agreement, (2) the City shall have the right to recover actual damages for Developer’s failure to
make any payment due under any indemnity in this Agreement, and (3) to the extent a court of
competent jurisdiction determines that specific performance is not an available remedy with
respect to an unperformed Community Benefit, the City shall have the right to monetary .
damages equal to the costs that the City incurs or will incur to complete the Community Benefit
as determined by the court. For purposes of the foregoing, “actual damages” means the actual
amount of the sum due and owing under this Agreement, with interest as provided by Law,

together with such judgment collection activities as may be ordered by the judgment, and no
additional sums.

9.4.4 City Processing/Certificates of Occupancy. The City shall not be required
. to process any requests for approval or take other actions under this Agreement during any
period in which payments due the City from Developer are past due; provided, however, if
Developer has conveyed or transferred some but not all of the Project or a party takes title to
Foreclosed Property constituting only a portion of the Project, and, therefore, there is more than
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one party that assumes obligations of “Developer” under this Agreement, then the City shall
continue to process requests and take other actions as to the other portions of the Project so long
as the applicable Developer as to those portions of the Project is current on payments due the
City. The City shall have the right to withhold any site permit until the Recorded Restrictions
are recorded against the Project Site and also shall have the right to withhold any temporary
certificate of occupancy or certificate of occupancy for any part of the Project until all of the
Community Benefits are completed. For a Building to be deemed completed, Developer shall
have completed all of the streetscape and open space improvements required by the Approvals;
provided, if the City issues a final certificate of occupancy before such items are completed, then
Developer shall promptly complete such items following issuance.

' 9.5. Time Limits; Waiver; Remedies Cumulative. Failure by a Party to insist upon the
. strict or timely performance of any of the provisions of this Agreement by the other Party,
irrespective of the length of time for which such failure continues, shall not constitute a waiver
. of such Party’s right to demand strict compliance by such other Party in the future. No waiver
by a Party of any condition or failure of performance; including a Default, shall be effective or
binding upon such Party unless made in writing by such Party, and no such waiver shall be
implied from any omission by a Patty to take any action with respect to such failure. No express .
written waiver shall affect any other condition, action or inaction, or cover any other period of
time, other than any condition, action or inaction and/or period of time specified in such express
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to be a waiver of any subsequent condition, action or inaction, and the performance of the same
or any other term or provision contained in this Agreement. Nothmg in this Agreement shall
limit or waive any other right or remedy available to a Party to seek injunctive relief or other
expedited judicial and/or administrative relief to prevent irreparable harm.

9.6. Attorneys Fees. Should legal action be brought by either Party against the othér
for a Default under this Agreement or to enforce any provision herein, each party shall bear its
"own attorneys’ fees and costs. :

10. FINANCING; RIGHTS OF MORTGAGEES

10.1. Developer’s Right to Mortgage. Nothing in this Agreement limits the right of
Developer to Mortgage or otherwise encumber all or any portion of the Project Site for the
benefit of any Mortgagee as security for one or more loans. Developer represents that as of the
Effective Date, there are no Mortgages on the Project Site.

10.2. Mortgagee Not Obligated to Construct. Notwithstanding any of the provisions of
this Agreement (except as set forth in this Section 10.2 and in Section 10.5), a Mortgagee,
‘including any Mortgagee who obtains title to the Project Site or any part thereof as a result of
foreclosure proceedings, or conveyance or other action in lieu thereof, or other remedial action,
shall in no way be obligated by the provisions of this Agreement to construct or complete the
Project or any part thereof or to guarantee such construction or completion. The foregoing
provisions shall not be applicable to any party who, after a foreclosure, conveyance or other
action in lieu thereof, or other remedial action obtains title to some or all of the Project Site from
or through the Mortgagee or any other purchaser at a foreclosure sale other than the Mortgagee
itself, on which certain Community Benefits must be completed as set forth in Section 4.
Nothing in this Section or any other Section or provision of this Agreement shall be deemed or
construed to permit or authorize any Mortgagee or any other person or entity to-devote the
Project Site or any part thereof to any uses other than uses consistent with this Agreement and
the Approvals, and nothing in this Section shall be deemed to give any Mortgagee or any other
- person or entity the right to construct any improvements under this Agreement (other than as set set
forth above for required Community Benefits or as needed to conserve or protect improvements
or construction already made) unless or until such person or entlty assumes Developer’s
obligations under this Agreement.
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. 10.3.  Copy of Notice of Default and Notice of Failure to Cure to Mortgagee. Whenever
the City shall deliver any notice or demand to the Developer with respect to any breach or
Default by the Developer in its obligations under this Agreement, the City shall at the same time -
forward a copy of such notice or demand to each Mortgagee having a Mortgage on the real
property which is the subject of the breach or Default who has previously made a written request
_ to the City therefor, at the last address of such Mortgagee specified by such Mortgagee in such
notice. In addition, if such breach or Default remains uncured for the period permitted with
respect thereto under this Agreement, the City shall deliver a notice of such failure to cure such
breach or default to each such Mortgagee at such applicable address. A delay or failure by the
City to provide such notice required by this Section shall extend for the number of days until
notice is given, the time allowed to the Mortgagee for cure. In accordance with Section 2924b of
the California Civil Code, the City requests that a copy of any notice of default and a copy of any
notice of sale under any Mortgage be mailed to the City at the address for notices under this
Agreement. . Any Mortgagee relying on the protections set forth in this Article 10 shall send to
the City a copy of any notice of default and notice of sale.

10.4. - Mortgagee’s Option to Cure Defaults. After receiving any notice of failure to
cure referred to in Section 10.3, each Mortgagee shall have the right, at its option, to commence
within the same period as the Developer to remedy- or cause to be remedied any Default, plus an
additional period of: (a) thirty (30) days to cure a monetary Default; and (b) sixty (60) days to
cure a non-monetary Defanlt which is ¢ qnqnpn’nhlp of cure by the Mm'f;m gee without obtaining
title to the apphcable property. Ifa Defzult is not cured within the apphcable cure period, the.
City nonetheless shall refrain from exercising any of its remedies with respect to the Default if,
within the Mortgagee’s applicable cure period: (i) the Mortgagee notifies the City that it intends
to proceed with due diligence to foreclose the Mortgage or otherwise obtain title to the subject
property; and (ii) the Mortgagee commences foreclosure proceedings within sixty (60) days after
~ giving such notice, and thereafter diligently pursues such foreclosure to completion; and (iii)

after obtaining tltle the Mortgagee diligently proceeds to cure those Defaults: (A) which are
required to be cured by the Mortgagee and are susceptible of cure by the Mortgagee, and (B) of
which the Mortgagee has been given notice by the City. Any such Mortgagee or Transferee of a
Mortgagee who shall properly complete the improvements relating to the Project Site or

applicable part thereof shall be entitled, upon written request made to the City, to a certificate of
completion.

©10.5, Mortgagee S Obhgatlons -with Respect to the Property. Notwithstanding anything

to the contrary in this Agreement, no Mortgagee shall have any obligations or other liabilities
under-this Agreement unless and until it acquires title by any method to all or some portion of the
Project Site (referred to hereafter as “Foreclosed Property”). A Mortgagee that, by foreclosure

“under a Mortgage, acquires title to any Foreclosed Property shall take title subject to all of the
terms and conditions of this Agreement, to the extent applicable to the Foreclosed Property,
including any claims for payment or performance of obligations which are due as a condition to
enjoying the benefits of this Agreement and shall have all of the rights and obligations of
Developer under this Agreement as to the applicable Foreclosed Property, including completion
of the. Community Benefits under Section 4. Upon the occurrence and continuation of an
uncured default by a Mortgagee or Transferee in the performance of any of the obligations to be
performed by such Mortgagee or Transferee pursuant to this Agreement, the City shall be
afforded all its remedies for such uncured default as provided in this Agreement

10.6. No Impairment of Mortgage. No Default by Developer under this Agreement
shall invalidate or defeat the lien of any Mortgagee. No foreclosure of any Mortgage or other
lien shall defeat, diminish, render invalid or unenforceable or otherwise impair Developer’s
rights or obligations under this Agreement or constitute a Default under this Agreement.

~10.7. Cured Defaults. Upon the curing of any event of default by any Mortgagee within
the time provided in this Article 10 the City’s right to pursue any remedies with respeot to the
cured event of default shall terminate. :
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11. AMENDMENT; TERMINATION; EXTENSION OF TERM

11.1. Amendment or Termination. This Agreement may only be amended with the
mutual written consent of the City and Developer; provided, however, that following a Transfer,
the City and Developer, or any Transferee, may amend this Agreement as it affects Developer or
the Transferee and the portion of the Project Site owned by Developer or the Transferee without
affecting other portions of the Project Site or other Transferees. Other than upon the expiration
of the Term and except as provided in Sections 2.2, 5.8.4, 9.4.2, and 11.2, this Agreement may
only be terminated with the mutual written consent of the Parties. Any amendment to this
Agreement that does not constitute a Material Change may be agreed to by the Planning Director
(and, to the extent it affects any rights or obligations of a City department, with the approval of
_ that City Department). Any amendment that is a Material Change will require the approval of
the Planning Director, the Planning Commission and the Board of Supervisors (and, to the extent
it affects any rights or obhgatlons of a City department, after consultation with that C1ty
department). -

- 11.2.  Early Termination Ruzhts Developer shall, upon th1rty (30) days prior notice to
the City, have the right, in its sole and absolute discretion, "to terminate this Agreement in its
entirety at any time if Developer does not Commence Construction on any part of the Project
Site by the date which is five (5) years following the Effective Date. Thereafter, the City shall,
upon sixty (60) days prior notice to Developer, have the right, in its sole and absolute discretion,
to terminate this Agreement if the Developer has not Commenced Construction; provided
Developer can prevent any such termination by the City by providing to the Clty notice, within
the above sixty (60) day period, of Déveloper’s intent to start construction and the Developer
thereafter Commences Construction within one hundred twenty (120) days following delivery of
Developer’s notice to the City, or, if unable to actually Commence Construction within said time
period, demonstrates reasonable, good faith and continuing efforts to Commence Constructlon
such as by pursuing all necessary Later Approvals, and thereafter promptly Commences
Construction upon receipt of the Later Approvals. :

11.3. Termination and Vesting. Any termination under this Agreement shall
concurrently effect a termination of the Approvals with respect to the terminated portion of the
Project Site, except as to any Approval pertaining to a Building that has Commenced
Constructlon in reliance thereon. In the event of any termination of this Agreement by
Developer resulting from a Default by the City and except to the extent prevented by such City
Default, Developer’s obligation to complete the Community Benefits shall continue as to the
Building that has Commenced Construction and all relevant and applicable provisions of this
Agreement shall be deemed to be in effect as such provisions are reasonably necessary in the
construction, interpretation or enforcement to this Agreement as to any such surviving
obligations. "The City’s and Developer’s rights and obligations under this Section 11.3 shall .
survive the termination of this'Agreement.

11.4. Amendment Exemptions. No issuance of a Later Approval or amendment of an
Approval or Later Approval, shall by itself require an amendmentto this Agreement, and no
change to the Project that is permitted under Applicable Law (including the Project SUD) shall
by itself require an amendment to this Agreement. Upon issuance or approval, any such matter
shall be-deemed to be incorporated automatically into the Project and vested under this
Agreement (subject to any conditions set forth in the amendment or Later Approval).
Notwithstanding the foregoing, if there is any direct conflict between the terms of this
. Agreement and a Later Approval, or between this Agreement and any amendment to an

Approval or Later Approval, then the Parties shall concurrently amend this Agreement (subject
-to all necessary approvals in accordance with this Agreement) in order to ensure the terms of this
Agreement are consistent with the proposed Later Approval or the proposed amendment to an
Approvalor Later Approval. The Planning Department and the Planning Commission, as
applicable, shall have the right to approve changes to the Project as described in the Exhibits in
keeping with its customary practices and Applicable Law, and any such changes shall not be
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deemed to conflict with or require an amendment to this Agreement or the Approvals so long as
they do not constitute a Material Change. If the Parties fail to amend this Agreement as set forth
- above when required, however, then the terms of this Agreement shall prevail over any Later

Approval or any amendment to an Approval or Later Approval that conflicts with this
Agreement.

'11.5. Extension Due to Legal. Action or Referendum; Exousable Delay.

11.5.1 Litigation and Referendum Extension. If any litigation is filed challenging
this Agreement or an Approval having the direct or indirect effect of delaying this Agreement or
any Approval (including but not limited to any CEQA determinations), including any challenge
. to the validity of this Agreement or any of its provisions, or if this Agreement or an Approval is

suspended pending the outcome of an electoral vote on a referendum, then the Term of this
Agreement and all Approvals shall be extended for the number of days equal to the period
starting from the commencement of the litigation or the suspension (or as to Approvals, the date
- of the initial grant of such Approval) to the end of such litigation or suspension (a “Litigation
- Extension™). The Parties shall document the start and end of a Litigation Extension in writing -
within thirty (30) days from the applicable dates.

11.5.2 “Excusable Delay” means the occurrence of an event beyond a Party’s
reasonable control which causes such Party’s performance of an obligation to be delayed, -
interrupted or prevented, including, but not limited to: changes in Federal or State Laws; strikes
or the substantial interruption of work because of labor disputes; inability to obtain materrals
freight embargoes; civil commotion, war or acts of terrorism; inclement weather, fire, floods,
earthquakes, or other acts of God, epidemics or quarantine restrictions litigation unforeseen site
conditions (including archaeolo g1cal resources or the presence of hazardous materials); or the
failure of any governmental agency, public utility or communication service provider to issue a
permit, authorization, consent or approval required to permit.construction within the standard or
customary time pEriod for such issuing authority following Developer’s submittal of a complete
application for such permit, authorization, consent or approval, together with any required
materials. Excusable Delay shall not include delays resulting from failure to obtain financing or
have adequate funds, changes in market conditions, or the rejection of permit, authorization or
approval requests based upon Developer’s failure to satisfy the substantive requirements for the
permit, authorization or approval request. In the event of Excusable Delay, the Parties agree that
(1) the time periods for performance of the delayed Party’s obligations impacted by the
Excusable Delay shall be strictly limited to the period of such delay, interruption or prevention
and the delayed Party shall, to the extent commercially reasonable, act diligently and in good
faith to remove the cause of the Excusable Delay or otherwise complete the delayed obligation,
and (ii) following the Excusable Delay, a Party shall have all rights and remedies available under
- this Agreement, if the obligation is not completed within the time period as extended by the

Excusable Delay. If an event which may lead to an Excusable Delay occurs, the delayed Party
shall notify the other Party in writing of such occutrence as soon as p0331ble after becoming
aware that such event may result in an Excusable Delay, and the manner in which such

occurrence s likely to substantially interfere with the ability of the delayed Party to perform ,
under this Agreement.

12. TRANSFER OR ASSIGNMENT; RELEASE; CONSTRUCTIVE NOTICE

12.1. Permitted Transfer of this Agreement. At any time, Developer shall have the
right to convey, assign or transfer all of its right, title and interest in and to al] of the Project Site
.(a “Transfer”) in the entire Project Site or in single individual units-without the City’s consent,
provided that it also transfers to such party (the “Transferee”) all of its interest, rights or
obligations under this Agreement with respect to the Project Site together with any Community
Benefits (the “Transferred Property”). Notwithstanding anything to the contrary in this
Agreement, any ongoing obligations that continue after the certificate of occupancy is issued for
the Building (such as open space operation and maintenance) may be transferred to a residential,
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commercial or other management association (“CMA”) on commercially reasonable terms so
. long as the CMA has the financial capacity and ability to perform the obligations so transferred.

12.2. Notice of Transfer. Developer shall provide not less than ten (10) days’ notice to
the City before any proposed Transfer of its interests, rights and obligations under this
Agreement, together with a copy of the assignment and assumption agreement for that parcel
(the “Assignment and Assumption Agreement”) with a legal description. The Assignment and
Assumption Agreement shall be in recordable form, in substantially the form attached as Exhibit
F (including the indemnifications, the agreement and covenant not to challenge the enforceability
of this Agreement and not to sue the City for disputes between Developer and any Transferee,
and the other provisions of this Agreement required to be included therein. Any material
. changes to the attached form will be subject to the review and approval of the Director of
- Planning. :

12.3. Release of Liability. Upon recordatlon of any Ass1gnment and Assumption
Agreement (following the City’s approval of any material changes thereto-as required pursuant
- to Section 12.2 above), the assignor shall be released from any prospective liability or obligation
under this Agreement related to the Transferred Property, as specified in the Assignment and
Assumption Agreement, and the assignee/Transferee shall be deemed to be “Developer” under
this Agreement with all rights and obligations related thereto with respect to the Transferred
Property. Notwithstanding anything to the contrary contained in this Agreement, if a Transferee
Defaults under this Agreement, such default shall not constitute a Default by Developer or any
other Transferee with respect to any other portion of the Project Site and shall not entitle the City
to terminate or modify this Agreement with respect to such other portion of the Project Site,
except as otherwise provided herein. Additionally, the annual review provided by Section 8 shall
be conducted separately as to Developer and each Transferee and only as to those obhgatlons
that Developer or such Transferee has under this Agreement.

12.4. Responsibility for Performance. The City is entitled to enforce each and every

such obligation assumed by each Transferee directly against the Transferee as if the Transferee
-were an original signatory to this Agreement with respect to such obligation. Accordingly, in

any action by the City against a Transferee to enforce an obligation assumed by the Transferee,
- the Transferee shall not assert as a defense against the City’s enforcement of performance of
such obligation that such obligation (i) is attributable to Developer’s breach of any duty or
obligation to the Transferee arising out of the Transfer or the Assignmerit and Assumption
Agreement or any other agreement or transaction between Developer and the Transferee, or
(ii) relates to the period before the Transfer. :

12.5.  Constructive Notice. Every person or entlty who now or hereafter owns or
acquires any right, title or interest in or to any portion of the Project Site is, and shall be,
constructively deemed to have consented to every provision contained herein, whether or not any -
- reference to-this Agreement is contained in the instrument by which such person acquired an
interest in the Project Site. Every person or entity who now or hereafter owns or acquires any
right, title or interest in or to any portion of the Project Site and undertakes any development
" activities at the Project Site, is, and shall be, constructively deemed to have consented and agreed
to, and is obligated by all of the terms and conditions of this ‘Agreement (as such terms and
conditions apply to the Project Site or applicable portion thereof), whether or not any reference

to this Agreement is contained in the instrument by which such person acqulred an mterest inthe

Project Site.

12.6. Rights of Developer. The provisions in this Sect10n 12 shall not be deemed to
- prohibit or otherwise restrict Developer from (i) granting easements or licenses to facilitate
development of the Project Site, (ii) encumbering the Project Site or any portion of the
improvements thereon by any Mortgage (iil) granting an occupancy leasehold interest in
portions of the Project Site, (iv) entering into a joint venture agreement or similar partnership :
agreement to fulfill its obhgatlons under this Agreement, or (v) transferring all or a portion of the
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- Project Site pursuant to a foreclosure, conveyance in lieu of foreclosure, or other remedial action

in connection with a Mortgage, and none of the foregomg shall consntute a Transfer for which
the City’s consent is required.

13. DEVELOPER REPRESENTATIONS AND WARRANTIES

13.1.  Interest of Developer; Du¢ Organization and Standing. Developer represents that
it is the sole owner of the Project Site, with the right and authority to enter into this Agreement.
Developer is a California limited liability company duly organized and validly existing and in
- good standing under the Laws of the State of California. Developer has all requisite power to

own its property and authority to conduct its business as presently conducted. Developer
represents and warrants that there is no Mortgage, existing lien or encumbrance recorded against
the Project Site that, upon foreclosure or the exercise of remedies, would periit the- ‘beneficiary
of the Mortgage, lien or encumbrance to eliminate or wipe out the obligations set forth in this
Agreement that run with applicable land.

13.2.  No Inability to Perform; Valid Execution. Developer represents and warrants that
it is not a party to any other agreement that would conflict with Developer’s obligations under
this Agreement and it has no knowledge of any inability to perform its obligations under this -
Agreement. The execution and delivery of this Agreement and the agreements contemplated
hereby by Developer have been duly and validly authorized by all necessary action. This

Agreemenu \VLu be a legal valid and blnA1ﬂﬂ ahli rrahOn of np‘()'131!'\1‘\91” PT\‘F{\TF‘PQ]"\]P 9()'91th
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Developer in accordance with its terms.

13.3.  Conflict of Interest. Through its execution of this Agreement, Developer
acknowledges that it is familiar with the provisions of Section 15.103 of the City’s Chafter
Atticle I, Chapter 2 of the City’s Campaign and Governmental Conduct Code, and
Section 87100 et seq. and Section 1090 ef seq. of the California Government Code and certifies
that it does not know of any facts which constitute a violation of said provisions and agrees that -
it will immediately notify the City if it becomes aware of any such fact during the Term.

13.4. Notification of Limitations on Contributions. Through execution of this
Agreement, Developer acknowledges that it is familiar with Section 1.126 of City’s Campaign
and Governmental Conduct Code, which prohibits any person who contracts with the City,
whenever such transaction would. require approval by a City elective officer or the board on
which that City elective officer serves, from making any campaign contribution to the officer at
any time from the commencement of negotlatlons for the contract until twelve (12) months after
the date the contract is approved by the City elective officer or the board on which that City

elective officer serves. San Francisco Ethics Commission Regulation 1.126-1 provides that:
negotiations are commenced when a prospective contractor first communicates with a City
officer or employee about the possibility of obtaining a specific contract. This communication
may occur in person, by telephone or in'writing, and may be initiated by the prospective
contractor or a City officer or employee. Negotiations are completed when a contract is finalized
and signed by the City and the contractor. Negotiations are terminated when the City and/or the

~ prospective contractor end the negotiation process before a final decision is made to award the -
contract.

13.5.  Other Documents. To the best knowledge of Siavash Tahbazof, after reasonable -
inquiry, no document furnished by Developer to the City with its application for this Agreement
nor this Agreement contains any untrue-statement of material fact or omits a material fact
necessary to make the statements contained therein, or herein, not misleading under the -
circumstances under which any such statement shall have been made:

13.6. No Bankruptcy. Developer represents and watrants to the City that Developer has
neither filed nor is the subject of any filing of a petition under the federal bankruptcy law or any
federal or state insolvency laws or Laws for composition of indebtedness or for the
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reorgamzatmn of debtors, and to the best of Developer S knowledge no such filing is
threatened.

14. MISCELLANEOQOUS PROVISIONS

14.1. Entire Agreement. This Agreement, including the preamble paragraph, Recitals
and Exhibits, and the agreements between the Parties specifically referenced in this Agreement,
constitutes the entire agreement between the Parties with respect to the subject-matter contained
herein. ,

14.2. Incorporatlon of Exhibits. Except for the Approvals which are listed solely for

* the convenience of the Parties, each Exhibit to this Agreement is incorporated herein and made a

part hereof as if set forth in full Each reference to an Exhibit in this Agreement shall mean that

. Exhibit as it may be updated or amended from time to time in accordance with the terms of this
 Agreement.

14.3. Binding Covenants; Run With the Land. Pursuant to Section 65868 of the
Development Agreement Statute, from and after recordation of this Agreement, all of the
provisions, agreements, rights, powers, standards, terms, covenants and obligations contained in
this Agreement shall be binding upon the Parties and subJ ect to the provisions of this
Agreement, including without limitation Section 12, their respective heirs, successors (by
. merger, consolidation, or otherwise) and assigns, and all persons or entities acquiring the Project -
Site, any lot, parcel or any portion'thereof, or any interest therein, whether by sale, operation of
law, or in any manner whatsoever, and shall inure to the benefit of the Parties and their
respective heirs, successors (by merger, consolidation or otherwise) and assigns. Subject to the
provisions of this Agreement, including without limitation Section 12, all provisions of this
Agreement shall be enforceable during the Term as equitable servitudes and constitute covenants
and benefits running with the land pursuant to apphcable Law, mcludmg but not limited to
California Civil Code Section 1468.

14.4. . Applicable Law and Venue. This Agreement has been executed and dehvered n
and shall be interpreted, construed, and énforced in accordance with the Laws of the State of
- California. All rights and obhgat10ns of the Parties under this Agreement are to be performed in -
the City and County of San Francisco, and the City and County of San Francisco shall be the
venue for-any legal action or proceedmg that may be brought, or arise out of, in connection with
_or by reason of this Agreement.

14.5. Construction of Agreement The Parties have mutually negotlated the terms and
conditions of this Agreement and its terms and provisions have been reviewed and revised by
legal counsel for both the City and Developer. Accordingly, no presumption or rule that
ambiguities shall be construed against the drafting Party shall apply to the interpretation or
enforcement of this Agreement. Language in this Agreement shall be construed as a whole and
. inaccordance with its true meaning. The captions of the paragraphs and subparagraphs of this
 Agreement are for convenience only and shall not be considered or referred to in resolving
questions of construction. Each reference in this Agreement to this Agreement or any of the
Approvals shall be deemed to refer to this Agreement or the Approvals as amended from time to
time pursuant to the provisions of this Agreement, whether or not the particular reference refers
to such possible amendment. In the event of a conflict between the provisions of this Agreement'
and Chapter 5 6, the provisions of this Agreement will govern and control.

14.6. Project Is a Private Undertaking; No Joint Venture or Partnership.’ The
development proposed.to be undertaken by Developer on the Project Site is a private
development. The City has no interest in, responsibility for, or duty to third persons concerning
any of said improvements. Developer shall exercise full dominion and control over the Project

~ Site, subject only to the limitations and obligations of Developer contained in this Agreement.
Nothing contained in this Agreement, or in any document executed in connection with this
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Agreement, shall be construed as_créating a joint venture or partnership between the City and
Developer. Neither Party is acting as the agent of the other Party in any respect hereunder.

_ Developer is not a state or governmental actor with respect to any activity conducted by
Developer hereunder.

14.7. Recordation. Pursuant to the Development Agreement Statute and Chapter 56,
the Clerk of the Board of Supervisors shall have a copy of this Agreement recorded in the
Official Records within ten (10) days after the Effective Date of this Agreement or any.
amendment thereto, with costs to be borne by Developer.

14.8. Obligations Not Dischargeable in Bankruptcy. Developer’s obligations under this
Agreement are not dischargeable in bankruptcy.

14.9.  Survival. Following expiration of the Term, this Agreement shall be deemed
terminated and of no further force and effect except for any provision w}nch by its express
terms, survive the expiration or termination of this Agreenient.

14.10. Signature in Counterparts. This Agreement may be executed in duplicate
counterpart originals, each of which is deemed to be an original, and all of which when taken
together shall constitute one and the same instrument. -

'14.11. Notices. Any notice or communication required or authorized by this Agreement

shall be in writing ing and may be delivered personally or by registered mail, return receipt
requested. Notice, whether given by personal delivery or registered mail, shall be deemed to
have been given and received upon the actual receipt by any of the addressees designated below
as the person to whom notices are to be sent. Either Party to this Agreement may at any time,
upon notice to the other Party, designate any other person or address in substitution of the person
and address to which such notice or communication shall be given. Such notices or

communications shall be given to the Parties at their addresses set forth below:
To City:

- John Rahaim

Director of Planning

San Francisco Planning Department
1650 Mission Street, Suite 400

San Francisco, California 94102

with a copy to:

Dennis J. Herrera, Esq.

City Attorney

City Hall, Room 234

1 Dr. Carlton B. Goodlett Place -

San Francisco, CA 94102 ‘ ,
Attn: Real Estate/Finance, 915 Cayuga Project

To Developer:

Atlas Property Group, Inc.
Attention: Jennifer Bobbitt
1256 Howard Street

San Francisco, CA 94103

with a copy to:
Tahbazof Law Firm
Attn: Sufi Tahbazof Hariri, Esq.
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1256 Howard Street
San Francisco, CA 94103

14.12. Limitations on Actions. Pursuant to Section 56.19 of the Administrative Code,

-any decision of the Board of Supervisors made pursuant to Chapter 56 shall be final. Any court
action or proceeding to attack, review, set aside, void, or annul any final decision or -
determination by.the Board of. Supervisors shall be commenced within ninety (90) days after.
such decision or determination is final and effective. Any court action or proceeding to attack,

- review, set aside, void or annul any final decision by (i) the Planning Director made pursuant to .
Administrative Code Section 56.15(d)(3) or (ii) the Planning Commission pursuant to
Administrative Code Section 56.17(e) shall be commenced within ninety (90) days after said
decision is final.:

14.13. Severability. Except as is otherwise specifically provided for in this Agreement
with respect to any Laws which conflict with this Agreement, if any term, provision, covenant,
or condition of this Agreement is held by a court of competent Jurrsdrctmn to be invalid, void, or
unenforceable, the remaining provisions of this Agreement shall continue in full force and effect
. unless enforcement of the remaining portions of this Agreement would be unreasonable or
grossly inequitable under all the circumstances or would frustrate the purposes of this
Agreement.

14.14. MacBride Princinles. The f‘ﬂy urges r‘nmhaﬂw—'-s Hmnﬁ business in Northern

A Te L7 Fe LGOI I AN L L ALIN, A LA \Jv;.;;:t/ aSaialaSD A4

" Ireland to move toward resolving employment inequities and encourages them to abide by the
MacBride Principles as expressed in San Francisco Administrative Code Section 12F.1 et seq.
The City also urges San Francisco companies to do business with corporations that abide by the
MacBride Principles. Developer acknowledges that it has read and understands the above
statement of the City concerning doing business in Northern Ireland.

14.15. Tropical Hardwood and Virgin Redwood. The City urges companies not to
import, purchase obtain or use for any purpose, any tropical hardwood, tropical hardwood wood
product, virgin redwood, or virgin redwood wood product, except as expressly permitted by the
application of Sections 802(b) and 803(b) of the San Francisco Environment Code.

14.16. Sunshine. Developer understands and agrees that under the City’s Sunshine
‘Ordinance (Administrative Code, Chapter 67) and the California Public Records Act (California -
Government Code Section 250 et seq.), this Agreement and any and all records, information, and
materials submitted to the City hereunder are public records subject to public disclosure. To the
extent that Developer in good faith believes that any financial materials reasonably requested by
the City constitutes a trade secret or confidential proprietary information protected from
disclosure under the Sunshine Ordinance and other Laws, Developer shall mark any such
materials as such. When a City official or employee receives a request for information that has - -

“been so marked or designated, the City may request further evidence or explanation from
Developer. If the City determines that the information does not constitute a trade secret or
proprietary information protected from disclosure, the City shall notify Developer of that
conclusion and that the information will be released by a specified date in order to prov1de
Developer an opportunity to-obtain a court order prohibiting disclosure.

14.17. Non-Liability of City Officials and Others. Notwithstanding anythmg to the
contrary in this Agreement, no individual board member, director, commissioner, officer,
employee, official or agent of City or other City Parties shall be personally hable to Developer
its successors and assigns; in the event of any Default by City, or for any amount which may
become due to Developer, its successors and assigns, under this Agreement.

14.18. Non-Liability of Developer Officers and Others. Notwithstanding anything to the
contrary in this Agreement, no individual board member, director, officer, employee, official,
partner, employee, or agent of Developer or any affiliate of Developer shall be personally liable
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to City, its successors and assigns, in the event of any Default by Developer, or for any amount
which may become due to City, its successors and assign, under this Agreement. -

14.19. No Third Party Beneﬁmanes There are no third party beneficiaries to this
Agreement. : ‘

14.20. Compliance with Laws. In connection with the Project, Developer shall comply ,
with all apphcable Law.

[signatures follow on next page]
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IN WITNESS WHEREOF, the Parties hereto'have executed this Agreément as of the day

and year first above written.
CITY:
CITY AND COUNTY OF SAN

FRANCISCO,
-a municipal corporation

' By:

Approved as to form:

DENNIS J. HERRERA, City Aftorney

By:

John Rahaim
Director of Planning

Approved on
Board of Supervisors Ordinance No.

STYS INVESTMENTS, LLC,

a California limited liability company

By:

Elizabeth A. Dietrich
Deputy City Attorney

Name:
Jts:

29
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A notary public or other officer completing this certificate verifies only the identity of the individual who signed the
document to which this certificate is attached, and not the truthfulness, accuracy, or validity of that document.

State of California | )

County of San Francisco )
On , before me, - | , a Notary Pubhe
personally appeared Who proved to me on the basis of

satisfactory evidence to be the person(s) whose name(s) is/are subscribed to the Wlthm
instrument and acknowledged to me that he/she/they executed the same in his/her/their
authorized capacity(ies), and that by his/her/their signature(s) on the instrument the person(s), or
the entity upon behalf of which the person(s) acted, executed the instrument.

I certify under PENALTY OF PERJURY under the laws of the State of California that the
foregoing paragraph is true and correct.

-WITNESS my hand and official seal.

| Signature

A notary public or other officer completing this certificate verifies only the identity of the individual who signed the
document to which this certificate is attached, and not the truthfulness, accuracy, or validity of that document.

State of California )

County of San Francisco ‘ )
On , before me, : ' , a Notary Public,
personally appeared - , who proved to me on the basis of

satisfactory evidenee to be the person(s) Whose name(s) 1s/a:re subscribed to the within
instrument and acknowledged to me that he/she/they executed the same in his/her/their
authorized capacity(ies), and that by his/her/their signature(s) on the instrument the person(s), or
the entity upon behalf of which the person(s) acted, executed the instrument.

I certify under PENALTY OF PERJURY under the laws of the State of Cahforma that the
-foregoing paragraph is true and correct.

WITNESS my hand and official seal.

Signature
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-| A notary public or other officer completing this certificate verifies only the identity of the individual who signed the
document to which this certificate is attached, and not the truthfulness, accuracy, or validity of that document

State of California A )
County of San Francisco )
On - , before me, ' , , a Notary Public,
. personally appeared ' , Who proved to me on the basis of

satisfactory-evidence to be the person(s) whose name(s) is/are subscribed to the within
instrument and acknowledged to-me that he/she/they executed the same in his/her/their
authorized capacity(ies), and that by his/her/their signature(s) on the instrument the person(s), or
the entity upon behalf of which the person(s) acted, executed the instrument.

I certify under PENALTY OF PERIURY under the laws of the State of California that the
foregoing paragraph is true and correct.

WITNESS my hand and official seal.

- Signature

1A notéry public or other officer completing this certificate verifies only the identity of the individual who signed the
document to which this certificate is attached, and not the truthfulness, accuracy, or validity of that document.

State of California o )

County of San Francisco - )
On ., before me, - ‘ : , a Notary Public,
personally appeared ' , who proved to me on the basis of

satisfactory evidence to be the person(s) whose name(s) 1s/are subscribed to the within
instrument and acknowledged to me that he/she/they executed the same in his/her/their
authorized capacity(ies), and that by his/her/their signature(s) on the instrument the person(s), or
.the entity upon behalf of which the person(s) acted, executed the instrument.

1 certify under PENALTY OF PERJURY under the laws of the State of California that the
foregoing paragraph is true and correct. ' ' :

WITNESS my hand and official seal.

Signature
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A notary public or other officer completing this certificate verifies only the identity of the individual who signed the
document to which this certificate is attached, and not the truthfulness, accuracy, or validity of that document.

State of California )

County of San Francisco )
On. , before me, ' _, aNotary Public, |
personally appeared ' , who proved to me on the basis of

satisfactory evidence to be the person(s) whose name(s) is/are subscribed to the within
instrument and acknowledged to me that he/she/they executed the same in his/her/their -
authorized capacity(ies), and that by his/her/their signature(s) on the instrument the person(s), or
the entity upon behalf of which the person(s) acted, executed the instrument.

I certify under PENALTY OF PERJURY under the laws of the State of California that the
foregoing paragraph is true and correct.

WITNESS my hand and official seal.

Signature

A notary public or other officer completing this certificate verifies only the identity of the individual who signed the

| document to which this certificate is attached, and not the truthfulness, accuracy, or validity of that document.

State of California )

County of San Francisco . )
On : , before me, : : : , a Notary Public,
personally appeared | » .-, who proved to me on the basis of

satisfactory evidence to be the person(s) whose name(s) is/are subscribed to the within
instrument and acknowledged to me that he/she/they executed the same in his/her/their :
authorized capacity(ies), and that by his/her/their signature(s) on the instrument the person(s) or
the entity upon behalf of Whlch the person(s) acted, executed the instrument.

I certify under PENALTY OF PERJURY under the laws of the Sta‘ce of Cahforma that the
foregoing paragraph is true and correct.

WITNESS my hand and official seal.

Signature
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Exhibit A-1

Site Plan
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Exhibit A-2
Legal Description '

Real property in the City of San Francisco, County of San Francisco, State of California, -
- described as follows:

PARCEL C, AS SHOWN ON THAT CERTAIN PARCEL MAP FILED IN THE OFFICE OF
THE RECORDER OF THE COUNTY OF SAN FRANCISCO, STATE OF CALIFORNIA ON
JANUARY 7, 2011, IN BOOXK 48 OF PARCEL MAPS PAGE(S) 55-56

Exhibitpy3



Exhibit B

Project Description

The project site is located on the block bounded by Alemany Boulevard to the east, Ocean
Avenue to the north, Cayuga Avenue to the west, and Onondaga Avenue to the south in the Outer
Mission neighborhood. The proposed project would demolish the existing two-story mixed-used building
and construct a new approximately 115,610-square-foot residential building with 116 dwelling units *
+ (including 16 studio, 18 one-bedroom, 70 two-bedroom, and 12 three-bedroom units) and 400 square feet
of accessory office use. Approximately 50 percent of the units would be affordable. Due to the existing
site slope, the proposed five-story building would be approximately 50-feettall measured from Alemany
Boulevard (56 feet including the 6-foot-tall elevator penthouse) and 72 feét tall from Cayuga Avenue (78
feet including the 6-foot-tall elevator penthouse) .

Pedestrian entrances would be 1ocated off Alémany Boulevard, which includes the main lobby,
and a secondary entrance would be located along the internal driveway off Cayuga Avenue. The proposed
" building would include an underground garage on Basemént Level 2 accessed via a curb cut on Cayuga
. Avenue. The garage would contain 69 vehicular parking spaces (63 parking spaces with eight of those-in
stackers, three ADA accessible parking spaces, and three car-share parking spaces). Basement-level 1
would include 116 class 1 bicycle spaces along with a bicycle repair station. The project proposés

"approximately 12,410 square feet of open space, including: approximately 8,605 square feet of common
open space at the backyard, basement level-1, and the rooftop; approximately 3,495 square feet of private
open space at the basement level fronting the Cayuga side of the property; and approximately 310 square
feet of private open space at the third floor. The backyard open space would reduce the internal driveway
aisle to 20 feet in width. The backyard open space would include bollards and planter boxes.
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Exhibit C -

Housing Program

This Exhibit C is part of that certain Focused Development Agreement by and between the City and
County of San Francisco, a municipal corporation (“City”), and SYTS Investments, LLC, a California
limited liability company (“Developer™) dated as of , 2019 with regard to certain real
property located at Lot 039, Block 6954 in San Francisco (the “Agreement”). Capitalized terms not
defined in this Exhibit C shall have the meaning given in the Agreement. The Project will provide
additional housing benefits than are currently required by law. Overall the Project will achieve 50%
affordability. The Project will provide 58 Units of additional housing that are permanently affordable in '
accordance with Planning Code Section 415 et seq. (“BMR Units™), significantly more than would
otherwise be required. The project will be built in one phase. Developer agrees to provide all of the
affordable housing as on-site units as described below, and waives any right to construct affordable
housmg units offsite or to pay any in lieu fee under Planmng Code section 415 et'seq. Developer and
City agree to comply with the BMR Performance Plan set forth in Attachment 1 to this Exhibit.

1. BMR Units. -

(a). Number and Affordability of BMR Units. Not less than fifty percent (50%) of the
total number of units located in the Project (approximately 58 units) shall consist of BMR Unifs
affordable to households earning up to 100% AMI. Specifically (i) 12 BMR units (10% of total units)

. shall have an affordable rent set at 55% of AMI or less, and will be rented to households earning up to
65% of AMI,; (i) 12 BMR Units (10% of total units) shall have an affordable rent set at 80% of AMI or
less, with households earning from 65% to 90% of AMI eligible to apply; and (iii) 34 BMR Units (30%
of total units) shall have an affordable rent set at 100% of AMI or less, with households earning from
90% to 120% of AMI eligible to apply. The BMR Units ensure that the Project's overall affordability
exceeds the on-site affordability amounts otherwise required under Planning Code Section 415 et seq. as
applied to the Project. The rental and re-rental of the BMR Units shall comply with the lottery
preferences and all other provisions utilized by City’s Mayor’s Office of Housing and Community
Development (“MOHCD”) under the Inclusionary Affordable Housing Program Monitoring and
Procedures Manual and the Housing Preferences and Lottery Procedures Manual (collectively, the
“Housing Manuals”), both as published by and as updated from time to time, to the extent permitted by
law. Developer shall record the Recorded Restrictions prior to issuance of any site permit for any part of
the Project. Developer shall ensure, by means of a subordination agreement or otherwise, that no
Mortgage, existing lien or encumbrance recorded against the Project Site, upon foreclosure or the exercise
of remedies, would permit the beneficiary of the Mortgage, lien or encumbrance to eliminate or wipe out
the obligations set forth in this Agreement that run with applicable land.

(b) Compliance with Planning Code Section 415. The Parties shall implement the
affordable housing requirements and provide the BMR Units in accordance with the provisions of
Planning Code section 415 et seq., and the Housing Manuals, except for (i) the range of income eligible
households described in Section 1 above, and (ii) any updates or changes that would be a Material Change
under this Agreement. The following changes shall be deemed to be a Material Change under this
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Agreement and therefore shall not apply to the Project: (i) any increase in the required number or
percentage of affordable housing units; and (ii) any change in the minimum or maximum AMI percentage
.levels for the affordable housing pricing or income eligibility. ‘

(¢) Comparability. The BMR Units shall be intermixed and dispersed throughout the
Project in locations approved by the Planning Department, and will be generally indistinguishable in
appearance from other units in that building. The BMR Units and other units in the Building with the
same household size shall be substantially similar in size, type, amenities and overall quality of
* construction, as further described in the Manuals. All BMR Units will be wired for telephone, cable, and
internet access, together with any new technology installed by the Developer in the other units in the
Building. Except as otherwise approved by City’s Planning Department, the BMR Units will comply
- with Zoning Administrator Bulletin No. 10 as updated from time to time unless such compliance proves

reasonably unavoidable. :

2. Costa-Hawkins Rental'Housing Act

(a) Non-Applicability of Costa-Hawkins Act. Pursuant to Section 5.12 of the Agreement,
‘Developer has agreed, ammong other things, that (i) the Costa-Hawkins Act does not and in no way shall
limit or otherwise affect the restriction of rental charges for the BMR Units, consistent with the Housing
Program and Recorded Restrictions, and (ii) not to challenge and expressly waived any and all rights to
“challenge the Recorded Restrictions or the requirements of the Agreement related to-the applicabﬂity of
- the Housing Program to the BMR Units under the Costa-Hawkins Act.-

(b) Notification. Developer shall notify any potential buyer of all or part of the Project Site of
the provisions of this Exhibit C and of the Recorded Restrictions. By acquiring any interest in the Project
Site, a buyer agrees to these provisions, and agrees to the specific waiver, releases and indemnifications
set forth in the Agreement. If Developer fails to  notify a buyer of these provisions and a Buyer alleges
that it is not subject to the requirements of this Exhibit C or the Recorded Restrictions because it was not |
made aware of these provisions before it acquired an interest in the Project Site, Developer shall
" indemnify and defend the City against any and all claims or losses resulting from such allegation.

3. Nondiscrimination Based on Section 8, Household Size, or Source of Income

For all housing units within the Project Site, Developer shall accept as tenants, on the same basis as all
other prospective tenants, persons who are recipients of federal certificates or vouchers for rent subsidies
pursuant to the existing program under Section 8 of the Housing Act (42 U.S.C. §1437 ét. seq.), or any
‘successor program or similar federal, state or local governmental assistance program. Developer shall not
‘ apply selection criteria to Section 8 certificate or voucher holders that are more burdensome than criteria
" applied to all other prospective tenants. Developer shall not collect security deposits or other deposits
from Section 8 certificate or voucher holders in excess of that allowed under the Section 8 program.
Developer shall not discriminate against tenant apphcants on the basis of legal source of income (e.g.,
TANF, Section 8 or SSI), and Developer shall consider a prospective tenant’s previous rent history of at
least one year as evidence of the ability to pay the applicable rent (i.e., ability to pay shall be '
demonstrated if such a tenant can show that the same percentage or more of the tenant’s income has been
consistently paid on time for rent in the past as will be required to be paid for the rent applicable to the
“unit to be occupied, provided that such tenant’s expenses have not increased materially).
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Exhibit D

Affordable Housing Performance Schedule

B F () - - () -

-

 PLANNING APPROVALS - DESIGNATION OF AFFORDABLE UNITS

»
Jefis

Submittal of proposed

Developer TBD
designation of affordable units
to Planning _
Review and approval of "Planning TBD

proposed designation of
afforrdable units

Agreement

Approval of Development Team TBD

Agreement by Board-of

Supervisors - : .

Signing of Development Clerk of BoS 10 days after BOS approval
Agreement Ordinance by Mayor :
Circulation of Development OEWD 5 business days after Mayor's
Agreement for signatures signature

Recordation of Development OEWD 2 business days after final

department signature
obtained

“RECORDING OF ADDITIONALKEY- '~

Recordation of Notice of Special

Restrictions (Recorded
Restrictions)

Developer

2 business days after final
department signature
obtained and Developer is
notified in writing that the
Agreement is ready for

recording.

Transmition of copies of (A)

recorded Notice of Special

Restrictions to City, (B) final

Planning Approval, (C) Affidavit
of Compliance; and (D)

approved floor plans indicating

location of BMR Units to
MOHCD

Planning -

TBD

+ Pre-Pricing Meeting

MOHCD/Developer

7 Months prior to TCO
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Submittal of BMR Rental Pricing
Request Form ("PRF") including
submittal of Leasing Plan

Developer

TBD - generally submitted 6
months prior to receipt of
building's temporary
certificate of occupancy.

Review and approval BMR
Rental Pricing Request Form

MOHCD

MOHCD will approve or
disapprove (with reasons for
any disapproval) within 15
business days after N
complete submittal of
documents A-D and
Developer submitting Form.

| Should the units begin

marketing in'one calendar .
year with rental rates that
were estabished in the
previous year, MOH will
revise the PRF within 15
business days.

Submittal of Marketing Plan for
Initial Rental of BMR Units.
Marketing Plan shall identify
contracted 3rd party Leasing
Consultant '

Developer

15 business days after
approval of BMR Rental
Pricing

Meeting with MOHCD to finalize
Marketing Plan "

MOHCD/Developer

No later than 21 calendars
day after Marketing Plan
submittal
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Approval of Marketing Plah

MOHCD

MOHCD will approve or
disapprove (with reasons for
any disapproval) within 30
calendar days after
Developer submits the
complete Mérketing Plan.

. MOHCD will not require

Developer to make any
changes to its léase, tenancy
rules, or other related
documents unless such
changes are required to
conform to applicable law,
MOHCD policies and
standard practices, and the
City and County of San
Francisco's lnclusiohary
Affordable Housing Program

Monitoring and Procedures

Manual in existence at the
time of submittal of
Marketing Plan. If MOHCD
disapproves the Marketing
Plan, MOHCD will review
and approve Developer's
revised plan within 15
calendar days of its
resubmittal of the complete
revised Marketing Plan that
properly addresses
MOHCD's comments.

BMR Unit Marketing Period.
Communication to MOHCD
‘when Project is at

approximately 90% construction

completion

Developer/MQOHCD

Commences 45 caleridar
days from date of -
submission of approved
Marketing Plan and lasts for
21 calendar days. Developer
and MOHCD will confer
regularly regarding the

' status of construction and

any actual or potential
construction delays.
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BMR Advertising in printed Developer During 21 day Marketing

media Period. (NOTE: this is
contingent depending on
the media outlets

‘ publication schedules) /
BMR Application Deadline Developer 21st day of Marketing
' : Period

Posting of Neighborhood “MOHCD 7 days prior to Lottery.

Resident Housing Preference ‘ (Applicant option to appeal

{NRHP) results on MOHCD NRHP decision close 48

website oo hours prior to Lottery)

Communication-to MOHCD Developer 7 days prior to Lottery

when project is at
approximately 95% construction
completion.

BMR Unit Lottery

MOHCD/Developer

No sooner than 21 days
after the BMR Application
Deadline.

MOHCD

Lottery Winners List published | No later than 7 days after
, the lottery. :
Developer contacts Lottery MOHCD will review and

winners from list published by
MOHCD and begins lease-up
process consisting of income
verification and program
gualification process

DEVELOPER/MOHCD

complete income
verification within 5
business days of receipt of
applicant information from
Developer. Developer may
begin lease-up of the units
upon receiving its
Temporary Certificate of
Occupancy. Lottery winner
mustlhave an opportunity to
inspect either similar model
unit or actual physical unit.

“COMPLETION, OF CONSTRUCTION

Temporary Certificate of Developer
Occupancy .
Move-in/Lease date Developer
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Exhibit £

Approvals

1. Mitigated Negative Declaration;

2. Plani]ing Code Amendment to amend the Zoning Map to change the Zoning District of
Assessor’s Block 6954, Lot 039 from RH-1 and Excelsior Outer Mission Street Neighborhood
Commercial District to Excelsior Outer Mission Street Neighborhood Commercial District;

-3. Planning Code Amendment to &) amend the Zoning Map of Assessor’s Block 6954, Lot
039 from 40-X to 65-X; b) establish the Cayuga/Alemany Special Use District (SUD) for
Assessor’s Block 6954, Lot 039; and ¢) create the Cayuga/Alemany Special Use District. The
Cayuga/Alemany Special Use District requires conditional use authorization for residential uses;
eliminates residential density limits within the SUD; establishes the required dwelling unit mix;
establishes specific Inclusionary Housing requirements; eliminates the use of Planned Unit
Developments pursuant to §304; and eliminates Conditional Use Authorization requirements for
demolition of dwelling units pursuant to §317 and development of large lots pursuant to §121.1;

4. Conditional Use Authorization pursuant to §303 with exceptions to requirements for Rear

Yard (§134); Usable Open Space (§135) Dwelling Unit Exposure (§140); and Off-Street Freight
Loading (§152); :

5. . Administrative Code Chapter 56 authorizing and conforming ordinance.
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Form of Assignment.and Assumption Asreement

RECORDING REQUESTED BY
CLERK OF THE BOARD OF SUPERVISORS
OF THE CITY AND COUNTY OF SAN FRANCISCO

(Exempt from Recording Fees .
Pursuant to Government Code
Section 27383)

AND WHEN RECORDED MAIL TO:

[Angela Calvillo] :

Clerk of the Board of Supervisors
City Hall, Room 244 = =

1 Dr. Carlton B. Goodlett Place
San Francisco, CA 94102

ASSIGNMENT AND ASSUIV[PTION AGREEMENT
RELATIVE TO FOCUSED DEVELOPMENT AGREEMENT FOR 915 CAYUGA AVENUE
THIS ASSIGNMENT AND ASSUMPTION AGREEMENT (hereinafter, the “Assignment”) is entered

into  this day of , 20 _, by and between , a
(“Assignor”)  and : : , a

- (“Assignee”).
RECITALS

A. The SYTS Investments, LLC. a California limited liability company(“Developer”), and
the City and County of San Francisco, a political subdivision and municipal corporation of the State of
California (the “City”), entered into that certain Development Agreement (the “Development
Agreement”) dated as of , 2019, for reference purposes, with respect to certain real property owned
by Assignor, as such property is more particularly described in the Development Agreement (the “Project
Site). The Development Agreement was recorded in the Ofﬁc1al Records of the City and County of San
Francisco on as Document No. :

[add recital to document any previous transfer of the Transferred Property, with recording information]
. B. The Development Agreement provides that Developer (Assignor) has the right to:

(i) Transfer all or a portion of the Project Site, (ii) assign all of its rights, title, interest and obligations under
. the Development Agreement to a Transferee with respect to the portions of the Project Site transferred to

the Transferee, and (iii) upon the recordation of an approved Assignment and Assumption Agreement, to |

- be released from any prospectlve liability or obligation under the Development Agreement related to the
Transferred Property as set forth in-Section 12.3 of the Development Agreement.
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C. . Assignor intends to convey certain real property as more particularly identified and
described on Exhibit A attached hereto (hereafter the “Transferred Property”) to Assignee. The
Transferred Property is subject to the Development Agreement.

D. Assignor desires to assign and ‘Assignee desires to assume Assignor’s right, title, interest,
burdens and obligations under the Development Agreement with respect to and as related to the Transferred
Property, as more particularly described below.

ASSIGNMENT AND ASSUMPTION

NOW, THEREFORE, for good and valuable consideration, the receipt and sufficiency of which
are hereby acknowledged, Assignor and Assignee hereby agree as follows:

1. Defined Terms. Initially capitalized terms used herein and not otherw1se defined shall have
the meaning ascribed to them in the Development Agreement.

2. Assignment of Development Agreement. Ass1gnor hereby assigns to Asswnee effective
as of Assignor’s conveyance of the Transferred Property to Assignee, all of the rights, title, interest, burdens
and obligations of Assignor under the Development Agreement with respect to the Transferred Property,
including any Community Benefits that are tied to the Transferred Property. Assignor retains all the rights,
title, interest, burdens and obligations under the Development Agreement with respect to all other portions
of the Project Site owned by Assignor. :

3. Assumption of Development Agreement. - Assignee hereby assumes, effective as of
Assignor’s conveyance of the Transferred Property to Assignee, all of the rights, title, interest, burdens and
obligations of Assignor under the Development Agreement with respect to the Transferred Property,
including its Community Benefits, and agrees to observe and fully perform all the duties and obligations of
Assignor under the Development Agreement with respect to the Transferred Property, and to be subject to
all the terms and conditions thereof with respect to the Transferred Property. The parties intend that, upon
the execution of this Assignment and conveyance of the Transferred Property to Assignee, Assignee shall
be deemed to be “Developer” under the Development Agreement with respect to the Transferred Property,

4, . Reaffirmation of Indemnifications. Assignee hereby consents to and expressly reaffirms
any and all indemnifications of the City set forth in the Development Agreement, mcludmg without
limitation Section 4.7 of the Development Agreement

5. Assignee’s Covenants. Assignee hereby covenants and agrees that: (a) Assignee shall not
challenge the enforceability of any provision or requirement of the Development Agreement; (b) Assignee
shall not sue the City in connection with any and all disputes between Assignor and Assignee arising from
this Assignment or the Development Agreement, including any failure to complete all or any part of the
Project by any party; and (c) Assignee shall indemnify the City and its officers, agents and employees from,
and if requested, shall defend them agamst any and all Losses resulting dlrecﬂy or indirectly from any
dispute between Assignor and Assignee arising from this Assignment or the Development Agreement.

6. Priority of Recorded Restrictions. Assignee agrees that its rights and the rights of any

Mortgagee secured by a Mortgage that encumbers all or part of the Transferred Property shall be
subordinate to the Recorded Restrictions.

7. Binding on Successors. All of the covenants, terms and conditions set forth herein shall be
bmdmg upon and shall inure to the benefit of the parties hereto and their respective heirs, successors and
assigns. :
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8. - Notices. The notice address for Assignee under Section 14.11 of the Developmentl
Agreement shall be: . : - 4

Attn:
With copy to:
Attn:
9. Counterparts. This Assignment may be executed in as many counterparts as may be

deemed necessary and convenient, and by the different parties hereto on separate counterparts, each of
which, when so executed, shall be deemed an original, but all such counterparts shall constitute one and the
same instrument. :

10. Governing Law. This Ass1gnment and the legal relations of the'pames hereto shall be
governed by and construed and enforced in accordance w1th the laws of the State of California, without
regard to its principles of conflicts of law.

IN WITNESS HEREOF the parties hereto have executed this A351gnment as of the day and year first above
written. , :

-ASSIGNOR:
[insert signature block]
ASSIGNEE:

~[insert signature block]
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Exhibit A to Assignment and Assumption Agreement .

Transferred Property

[To be inserted.]
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A notary public or other officer completing this certificate verifies only the
identity of the individual who signed the document to which this certificate is
attached, and not the truthfulness, accuracy, or validity of that document.

STATE OF CALIFORNIA )
. )
COUNTY OF _ 3)
- On ' s before me, : , Notary Public, personally’ |
appeared ' , who proved to me on the basis of satisfactory

evidence to be the person(s) whose’ name(s) is/are subscnbed to the within instrument and acknowledged
to me that he/she/they executed the same in his/her/their authorized capacity(ies), and that by his/her/their
signature(s) on the instrument the person(s), or the entity upon behalf of which the person(s) acted, executed
the instrument.

I certify UNDER PENALTY OF PERJURY under the laws of the State of Cahforma that the foregoing:
paragraph is true and correct.

WITNESS my hand and official seal.

Name:
Notary Public
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A notary public or other officer completing this certificate verifies only the
identity of the individual who signed the document to which this certificate is
attached, and not the truthfulness, accuracy, or validity of that document.

STATE OF CALIFORNIA )
: )
COUNTY OF )
On = ' , before me, N , Notary Public, personally
appeared ' , who proved to me on the basis of satisfactory

evidence to be the person(s) whose name(s) is/are subscnbed to the within instrument and acknowledged
to me that he/she/they executed the same in his/her/their authorized capacity(ies), and that by his/her/their

signature(s) on the instrument the person(s), or the entity upon behalf of which the person(s) acted, executed
the instrument.

- T certify UNDER PENALTY OF PERJURY under the laws of the State of Cahforma that the foregomg

A amd Anveant

paragr aPu is truc and corroct.

WITNESS my hand and official seal.

Name:.
Notary Public
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RECORDING REQUESTED BY
. CLERK OF THE BOARD OF SUPERVISORS
OF THE CITY AND COUNTY OF SAN FRANCISCO

(Exempt from Recording Fees
Pursuant to Government Code
Section 27383)

AND WHEN RECORDED MAIL TO:

Angela Calvillo

Clerk of the Board of Superv1sors
City Hall, Room 244

1 Dr. Carlton B. Goodlett Place
San Francisco, CA 94102

FOCUSED DEVELOPMENT AGREEMENT
BY AND BETWEEN |
THE CITY AND COUNTY OF SAN FRANCISCO
AND SYTS INVESTMENTS, LLC

Block 6954, Lots 039

224

.Draft
04.09.19



TABLE OF CONTENTS

“Page
DEFINITIONS ....occoroererererncrsenssersnscesensonsessssees SR 2t
EFFECTIVE DATE; TERM ........................................ RIS 7%
210 BFFECHVE DALE coooovveveer oo ssnsnnnne e T
2.2, oMottt et S 7t
GENERAL RIGHTS AND OBLIGATIONS...........'..........._.....................' ................ 7+
3.1. ~ Development of the Project .................... USSR eeereraet et et et rae s st naees e
320 WOTKEOTCE 1ov.oooeoeeeeeeeee e oo s eeeeeeeeeeseeseeeeeeseeeeseeseeereveessressoesseenereneeeneer e 7+
PUBLIC BENEFITS DEVELOPER OBLIGATIONS AND CONDITICONS TO
DEVELOPER’S PERFORMANCE...........cc..... et e ettt 7+
41. Community Benefits Exceed Those Required by Existing Ordmances and _
‘ Regulations ........c....... JOT SO e SRS/ &
42 " Community Beneﬁts........‘...'.........; ................................................... et 8t
43.  Obligation to Provide Community Benefits ........ccocoovveviiirenninecnineiiiennnn 8t
4.4. No Additional CEQA Review Required; Reliance on MND for Future
” Discretionary APPIOVALS ....ccoeveoveeierieerirteeee ettt ere e aese s etaessssesria 8+
45. Nondiscr'imination.........................................'...7 ...... e — S 84
4.6.  Prevailing Wages....... et et 9%
4.7.  Impact Fees; Exactions, and Processing Fees ......ccoevrvirrneincrinenenreecenes 9%
4.8.  TIndemnification Of CItY...oivmeeerressioesreeisneessesesseneesse s e 9F
VESTING AND CITY OBLIGATIONS .....oooiiiiiceceecee e .9t
5.1, Vested RIGALS oo S e S 91

-5.2. ' Existing Standards

..........................................................................................

5.3.  Criteria for Later ApProvals.....coceceieeerioiee et ettt ev e
5.4.  Strict Building Code Compliance ..................... S S
5.5.  Denial of a Later Approval

5.6.  New City Laws

5.7, Fees And EXACtONS oottt e e e e e e e e e aeeeeeessaeeaereeearetrreaaeeeeaeenes

5.8.  Changes in Federal or State Laws
5.9.  No Action to Impede Approvals

5.10. Estoppel Certificates.................. e R 14+
5.11. Existing, Continuing Uses and Interim USES .........cccvvveveverieererrenenen. e 14+
i



10.

11.

5.12. Costa~HaWkins Rental Housing Act....cccoeeveveevenreenenne. ettt tearas

141
513, TaXES..ruiurmrrrrrinernneerrnnnnienesnssssssssse e e 151
NO DEVELOPMENT OBLIGATION ..... .......................... ST 15¢
MUTUAL 1075 0 (CT.N 4 (0) SO OSSO e 154
7.1. ~ Notice of Revocation or Termination ........ et ottt e 151
7.2.  General Cooperation Agreement to Cooperate.......cveveevcricrierecnneeaenn e 15F
' 7.3, Sidewalks, Streets and Infrastruchnel_@i
' 7.4..  Third-Party Challenge............ e e, S, i 161
7.5.  Good Faith-and Fair Dealing..........cccvveeevererrerereereen e .16
7.6.  Other Necessary ACtS......ccceeveeecveeeneenne ettt e e et enatre s R o 16+
PERIODIC REVIEW OF DEVELOPER’S COMPLIANCE ......ccooceierneenenn 17+
8.1.  Annual RevreW ........................................... ettt e e et eantee——eeatbaeeearaeeratreaaanaes 17%
8.2.  Eiffect on Transferees ......ooovimierieiiieitinnei s 17+
8.3, DEFAUI..oooes e <173
ENFORCEMENT OF AGREEMENT DEFAULT; REN[EDIES.........; ............ 17+
9.1. Enforcement ............. lz%
9.2.  Meet and Confer PrOCESS :.....ccrvvrrreereseneneeeisrrenannns eeererenes e L AT7E
0.3, DIOFAUL oovoooooeo oo oo oo 173
9.4.. ( Remedies.i..ooyieiinieiieiccceeeiceeeeee ......................................... 18+
9.5. Time LimitS' Waiver; Remedies Cumulative ....................... e 193 .
9.6.  Attorneys’ Fees ........................ s cerenenenen 193
FINANCING; RIGHTS OF MORTGAGEES ......... e 19% -
10.1. Developer’ sRightto Mortgage. ....ocoeveeevieennenenn ..... 194
10.2. Mortgagee Not Obligated t0 CONSHUCE........cvevvreererrcreeeerrreeieeeeai. _1_24: .
10.3.  Copy of Notice of Default and Notice of Failure to Cure to Mortgagee......... 203+
10.4. Mortga‘gee’s Option to Cure Defaults....ccereerierenrenieiree et 20+
10.5. Mortgagee’s Obligations with Respect to the Property.......................: ...... ..201
10.6. No Impairment of Motrtgage .......coceeuvvveunane s eevtarssenenenraseans 20+
10.7.  Cured Defauls ......eerverreerrerrne e e e 20%
AMENDMENT; TERMINATION; EXTENSION OF TERM........0................ 213
11.1.  Amendment or Termination ......................................... eteeree e aaeenannae s raenaes 21+
11.2.  Early Termination Rights.........ccoovemniisiinsioiiiic s 21+
{1.3. Termination and VESHIE v eeeeeeee e s s eesesessseseeesreeeen 21
i



12.

13.

14.

11.4. Amendment Exemptions......ccoveevevenenenene, ............................ 21+

11.5. Extension Due to Legal Action or Referendum; Excusable Delay................. 22+
TRANSFER OR ASSIGNMENT; RELEASE; CONSTRUCTIVE NOTICE... 22} )

- 12.1.  Permitted Transfer of this Agreement.........cocvevvriiireriiesiensireeesese oo 22%
12.2. Notice ofTransfer ...................................... 231
123, Release OF LABIEY ..ot 231

- 12.4. Responsibility for Performance ...........ccoovvvveeieierivneresrennne. [ 23+

- 12.5. Construcﬁve Noticeva‘ ........................... SRR e 231
12.6. Rights of Developer ....... e et VTR 23+
DEVELOPER REPRESENTATIONS AND WARRANTIES ....cc.ccooooviuiennn. 241
13.1. Interest of Developer; Due Organization and Standing..........ccceevieevereneennene, 24+
13.2.  No Inability to Perform; Valid EXecution........cccceveeveveveurnenn. e, 241
13.3.  Conflict ofInterestz_%
13.4. . Notification of Limitations on Contributions .........c.ceueee.... R 24+
13.5. Other DocumentS........c........ R et e e n et e ens 241
13.6. NO BAIKIUDLCY .orrvrvvvereeerenneescerensnio [ R 241
MISCELLANEOUS PROVISTONS. ....oooeoe oo 25+
14.1.  Entire Agreement........cocovevivviencrineininns S O e 2%
14.2.  Incorporation of EXNIDItS ...cereiiiriiirinicic e, 25+ -
14.3. Binding Covenants; Run With the Land .........c..ivceemireeeeree oo 25% |
14.4.  Applicable Law and Venue.......... S e ............... e w25t
145, Construction of Agreement...........uovveveevrrevvivesionnnnnnns e e 251
14.6. Project Is a Private Undertaking; No Joint Venture or Partnership 2_5} '
14.7. Recordation.......ccoceeveeveerreveennnns orse s b e s s R s b b bR TR e s en R ns ;6_}
14.8. Obligations Not Dischargeable in Bankruptcy ettt 261

149, SULVIVA oo e e 26
14.10. Signature in Counterparts ............ e ...................................... 261
LT NOHCES 1ot 261

ihog



EXHIBITS:

A;l Proj ect Site Plan

A-2 Legél Description

B | Project Description

- Affordable Housing Program

'Affo;dable Housing Perférmance Schedule
List of Approvals. |

IR

* Form of Assignment and Assumption Agreement

v

1228



FOCUSED DEVELOPMENT AGREEMENT
BY AND BETWEEN :
THE CITY AND COUNTY OF SAN FRANCISCO
AND SYTS INVESTMENTS, LLC.

This Focused Development Agreement, dated for reference purposes only as of
, 2019, is between the City and County of San Francisco, a municipal
corporation (the “City™), acting by and through its Planning Department, and SYTS -
- INVESTMENTS, LLC, a California limited liability company (“Developer”). The City and
Developer are also sometimes referred to individually as a “Party” and together as the

“Parties”. Capitalized terms not defined when introduced shall have the meanings givenin -
Article 1. -

RECITALS

This Agreement is made with reference to the following facts:

Al Developer owns an approximately 32,182 square foot site located on the east side’
of Cayuga Avenue on the block bounded by Cayuga Avenue Ocean Avenue, Alemany :
Boulevard, and Onandaga Avenue in the Outer Mission neighborhood of San Francisco, on the
real property identified on Exhibit A-1 and more particularly described on Exhibit A-2 (the
“Project Site”). The Project Site is currently improved with a two-story building with
approximately 12,555 square feet of commercial space and approximately 12 surface parking
spaces accessed via a driveway on Cayuga Avenue. The Project Site is located in the Excelsior
+ Outer Mission Street Zoning Use District and in the 40-X Height and Bulk District.

B. Developer proposes to demohsh the existing building and construct a 5-story
residential building that will provide 116 dwelling units, 69 car parking spaces, 116 class 1
bicycle parking spaces and 18 class 2 bicycle spaces, all as more particularly described on
Exhibit B (the “Project”). Fifty eight (58) of the residential units within the Project will be
below market residential units that are permanently affordable to households earning between

55% and 100% of area median income in accordance with Planning Code Section 415 et seq.
(collectively, the “BMR Units”).

C. In order to strengthen the public planning process, encourage private participation
in comprehensive planning, and reduce the economic risk of development, the Legislature of the
State of California adopted Government Code Section 65864 ef seq. (the “Development
Agréement Statute”), which authorizes the City to enter into a development agreement with any
person having a legal or equitable interest in real property regarding the development of such
‘property. Pursuant to Government.Code Section 65865, the City adopted Chapter 56 of the
- Administrative Code (“Chapter 56”) establishing procedures and requirements for entering into

a development agreement pursuant to the Development Agreement Statute. The Parties are

_entering into this Agreement in accordance with the Development Agreement Statute and
Chapter 56. v

D. In addition to the overall public benefits to the City from Developer generally,
and the Project in particular, the City has determined that as a result of the development of the
Project in accordance with this Agreement, additional clear benefits to the public will accrue that
could not be obtained through application of existing City ordinances, regulations, and policies.
Major additional public benefits to the City from the Project include prov1d1ng significantly more
BMR Units than would otherwise be required by Section 415 et seq. of the Planning Code. In
particular, one ‘half of the Project’s units will be BMR units, mcludmg eleven (1 1) BMR units at
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55% of area median income, twelve (12) BMR Units at 80% of area medran income, and thlrty—
five (35) BMR Units at 100% of area median income.

E. It is the intent of the Parties that all acts referred to in this Agreement shall be
accomplished in a way as to fully comply with the California Environmental Quality Act
(California Public Resources Code Section 21000 ef seq.; “CEQA”), the CEQA Guidelines
(Title 14, California Code of Regulations, Section 15000 et seq.); (“CEQA Guidelines”), the
Development Agreement Statute, Chapter 56, the Planning Code, the Enacting Ordinance and all
other applicable Laws in effect as of the Effective Date. This Agreement does not limit the
City’s obligation to comply with applicable environmental Laws, including CEQA, before taking
any discretionary action regarding the Project, or the Developer’s obligation to comply with all
applicable Laws in connection with the development of the Proj ect

F. The Prehmmary Mitigated Negative Declaration was prepared for the Project and
published on January 23, 2019 and became final without appeal on [ | (“MIND>). -
On | |, the Plannmg Commission held a public hearing on this Agreement and the
Project, duly noticed and conducted under the Development Agreement Statute and Chapter 56.
Followmg the public hearing, the Planning Commission by Resolution No.
determined among other things that the MIND thoroughly analyzes the Project and adopted a
Mitigation Monitoring Reporting Program (the “CEQA Findings”) and further determined by
Resolution No. [ | that the Project and this Agreement will, as a whole, and taken in
their entirety, continue to be consistent with the objectives, policies, general land uses and
programs specified in the General Plan, as proposed to be amended, and the policies set forth in
Section 101:1 of the Planning Code (together the “General Plan Consistency Findings™).

- G. On[ = ], the Land Use and Transportation Committee of the Board of
Supervisors, having received the Planning Commission’s recommendations, held a public
hearing on this Agreement pursuant to the Development Agreement Statute and Chapter 56.
Following the public hearing, the Land Use and Transportation Committee of the Board
incorporated by reference the CEQA Findings and the General Plan Con31stency Fmdmgs and
recommended the approval of this Agreement

H. On [ ], the Board adopted Ordinance Nos. | | and
, amending the Planning Code, the Zoning Map, approving this Agreement (File No.
I D> and authorizing the Planning Director to execute this Agreement on behalf of the City
(the “Enacting Ordinance”). The Enacting Ordinance took effect on [ - 1.

, . Now therefore, for good and valuable consideration, the receipt and sufficiency of Whioh
are hereby acknowledged, the Parties agree as follows:

. AGREEMENT

1. DEFINITIONS In addition to the definitions set forth in the above preamble paragraph,
Recitals and elsewhere in this Agreement, the followmg definitions shall apply to this
Agreement:

1.1.‘,‘Admmlstratrve Code” means the San Franolsco Administrative Code.

LZ.“Agreement” means this Focused Development Agreement, the Exhibits which are
expressly incorporated herein, and any amendments thereto.

1.3.“AMI” means the unadjusted median income levels derived from the U.S.
Department of Housing and Urban Development on an annual basis for the San Francisco area,
adjusted solely for household size, but not for high housing cost area.
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1.4. “Annual Review Date” has the meaning set forth in Section 8.1.

1.5.“Applicable Laws” has the meaning set forth in Section 5.2 (where not capitalized,
“applicable Law” has its plain meaning and refers to Laws as otherwise defined herein).

1.6.“Approvals” means the City approvals, entitlements, and pérmits listed on
Exhibit E. i

1.7.“Assignment and Assumption Agreement” has the meaning set forth in
Section 12.2.

1.8.“BMR Units” has the meaning set forth in Recﬂal B.

1.9.“Board of Supervisors” or “Board” means the Board of Superv1sors of the City-
- and County of San Francisco.

1.10. “Building” or “Buildings” means each of the ex1st1ng, modified and new
buildings on and to be constructed on the Project Site, as generally provided in the Project
Descnptmn attached as Exhibit B.

1.11. “CEQA” has the meaning set forth in Recital E.
1.12. “CEQA Findings” has the meaning set forth in Recital F.

ccﬂrln A L2 AT 0o hana
13, EAZA Guidelines” has the mcamng SSL forth in Recital E.

1.14. “Chapter 56” has the meamng set forth in Recital C.

1.15. “City” means the City as defined in the opening paragraph of this Agreement. .
Unless the context or text specifically provides otherwise, references to the City means the City

- acting by and through the Plannmg Director or, as necessary, the Planning Commission or the
Board of Supervisors.

1.16. “City Agency” or “City Agencies” means the City departments, agencies, boards,
- commissions, and bureaus that execute or consent to this Agreement, or are controlled by
persons or commissions that have executed or consented to this Agreement, that have
subdivision or other permit, entitlement or approval authority or jurisdiction over development
~ of the Project, or any improvement located on or off the Project Site, including, without
limitation, the City Administrator, Planning Department, MOHCD, OEWD, SEMTA, DPW,
DBY, together with any successor City agency, department, board, or commission. Nothing in
this Agreement shall affect the jurisdiction under the City’s Charter of a City department that
has not approved or consented to this Agreement in connection with the issuance of a Later
Approval. The City actions and proceedings subject to this Agreement shall be through the

Planning Department, as well as.affected City Agencies (and when required by apphcable Law,
the Board of Supervisors).

1.17. “City Attorney’s Office means the Office of the City Attomey of the City and
County of San Francisco.

1.18. “City Parties” has the meaning set forth in Section 4.7..

1.19. “City-Wide” means all real property within the territorial hmlts of the City and
County of San Francisco, not including any property owned or controlled by the United States
or by the State of California and therefore not subject to City regulation.

1.20. “Commence Construction,” “Commenced Construction,” or
“Commencement of Construction” means groundbreaking in connection with the

commencement of physical construction of the Building foundation, but spe<:1ﬁca11y excluding
~ the demolition or partial demolition of existing structures.

1.21. “Community Benefits” has the meaning set forth in Section 4.1.

1.22. “Community Benefits Program” has the meaning set forth in Section 4.2.
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1.23. “Costa-Hawkins Act” has the meaning set forth in Section 5.12.

1.24. “DBI” means the Department of Building Inspectlon of the City and County of
San Francisco.

1.25. “Default” has the meaning set forth in Section 9.3.

1.26. “Developer” has the meaning set forth in the opening paragraph of this

- Agreement, and shall also include (i) any Transferee as to the applicable Transferred Property,
and (i1) any Mortgagee or assignee thereof that acquires t1tle to any Foreclosed Property but

“only as to such Foreclosed Property.

1.27. “Development Agreement Statute” has the meaning set forth in Recital C, as in
effect as of the Effective Date.

1.28. “DPW” means the San Francisco Department of Public Works.
1.29. “Effective Date” has the tneam‘ng set forth in Section 2.1.

1.30. “Enacting Ordinance” has the meaning set forth in Recital H.
1.31. “Excuéable'Delay” has the meaning set forth in Section 11.5.2.
1.32. “Existing Standards” has the meaning set forth in Section 5.2.

1.33. “Exxstmg Uses” means all existing lawful uses of the ex1stmg Building and
improvements (and including, without limitation, pre-existing, non-conforming-uses under the
Planning Code) on the Project Site as of the Effectlve Date as the same may be modified by
the Approvals and any Later Approvals.

1.34. “Federal or State Law Exception” has the meaning set forth in Section 5.8.1.

1.35. “Finally Granted” means (i) any and all applicable appeal petiods for the filing
of any administrative or judicial appeal challenging the issuance or effectiveness of any of the
Approvals, this Agreemernt or the MND shall have expired and no such appeal shall have been
filed, or if such an administrative or judicial appeal is filed, the Approvals, this Agreement or
the MIND, as applicable, shall have been upheld by a final decision in each such appeal without
adverse effect on the applicable Approval, this Agreement or the MND and in the case of a
judicial appeal the entry of a final judgment, order or ruling upholding the applicable
Approval, this Agreement or the MND and (ii) if a referendum petition relating to this
Agreement is timely and duly circulated and filed, certified as valid and the City holds an
. election, the date the election results on the ballot measure are certified by the Board of
Supervisors in the manner provided by the Elections Code reflecting the final defeat or
rejection of the referendum.

1.36. “Foreclosed Property” has the meaning set forth in Sectlon 10.5.
1.37.“General Plan Cons1stency Findings” has the meaning set forth in Recital T,

1.38. “Gross Floor Area” has the meaning set forth in Planning Code as of the -
applicable date of determination of such area.

1.39. “Housmg Program means the Affordable Housmg Program attached hereto as
Exhibit C. :

1.40. “Impact Fees and Exactions” means any fees, contributions, special taxes,
exactmns impositions, and dedications charged by the C1ty, whether as of the date of this
Agreement or at any time thereafter during the Term, in connection with the development of -
Projects, including but not limited to transportation and transit fees, child care requirements or
in-lieu fees, housing (including affordable housing) requirements or fees, dedication or
reservation requirements, and obligations for on-or off-site improvements. Impact Fees and
Exactions shall not include the Mitigation Measures, Processing Fees, taxes or special
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" assessments or school district fees, and SFPUC Capacity Charges, and. any fees, taxes,
~ assessments, or impositions 1mposed by any Non-City Agency, all of which shall be due and
payable by Developer as and when due in accordance with Applicable Laws.

1.41. “Later Approval(s)” means (1) any other land use approvals, entitlements, or
permits from the City or any City Agency other than the Approvals, consistent with the
Approvals and necessary or advisable for the implementation of the Project, including without
limitation, demolition permits, grading permits, site permits, building permits, lot line
adjustments, sewer and water connection permits, major and minor encroachment permits,
street and sidewalk modifications, street improvement permits, permits to alter, certificates of
occupancy, transit stop relocan_on permits, improvement plans, lot mergers, Tot line
adjustments, and re-subdivisions. A Later Approval shall also include any amendment to the
foregoing land use approvals, entitlements, or permits, or any amendment to the Approvals that

are sought by Developer and approved by the City in accordance with the standards set forth in
this Agreement.

1.42. “Law(s)” means the Constitution and laws of the United States, the Constitution
and laws of the State of California, the laws of the City and County of San Francisco, and any
“codes, statutes, rules, regulations, or executive mandates thereunder, and any State or Federal
court decision (mcludmg any order, injunction or writ) thereunder. The term “Laws” shall
refer to any or all Laws as the context may require.

1.43. “Law Adverse to City” is defined in Section 5.8.4.
' 1.44. “Law Adverse to Developer” is defined in Section 5.8.4.

1.45. “Life of the Project” means the period of time that the Project or é;ny
modification of the Project remains in existence.

1.46. “Litigation Extension” has the meaning set forth in Sectlon 11. 5 1.
1.47. “Losses” has the meaning set forth in Section 4.7.

'1.48. “Material Change” means any modification that would materially alter the
rights, benefits or obligations of the City or Developer under this Agreement that is not
consistent with the Project SUD or that (i) extends the Term, (i1) changes the permitted uses of
the Project Site, (iil) decreases the Community Benefits, (iv) increases the maximum height,

density, bulk or size of the Project, (v) increases parking ratios, or (vi) changes the Impact Fees
and Exactions.

1.49. “Mitigation Measures” means the mitigation measures (aé defined by CEQA)
applicable to the Project as set forth in the MMRP or that are necessary to mitigate adverse.
environmental impacts identified through the CEQA process as part of a Later Approval.

© 1.50. “MMRP” means that certain mitigation monitoring and reportmg program for the
Project Site, adopted by the Planning Commission and the Board..

1.51. “MIND” has the meaning set forth in Recital F.

1.52. “Mortgage” means a mortgage, deed of trust or other lien on all or part of the
Project Site to secure an obligation made by the applicable property owner.

1.53. “Mortgagee” means (i) any mortgagee or beneficiary under a Mortgage and (i) a
person or entity that obtains title to all or part of the Project Site as a result of foreclosure
proceedings or conveyance or other action in lieu thereof, or other remedial action.

1.54. “Municipal Code” means the San Francisco Municipal Code.

1.55. “New City Laws” has the meaning set forth in Section 5.6. _ :

1.56. “Non-City Agency” means Federal, State, and local governmental agencies that
- are independent of the City and not parties to this Agreement. .
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1.57. “Non-City Approval” means any permits, agreements or entrtlements from Non-
City Agencies as may be necessary for the development of the Project.

1.58. “OEWD” means the San Francisco Office of Economic and Workforce
Development ’ .

1.59. “Official Records” means the official real estate records of the Clty and County -
of San Francisco, as maintained by the City’s Assessor-Recorder’s Office. .

1.60. “Party” and “Parties” has the meaning set forth in the opening paragraph of this
Agreement and shall also include any party that becomes a party to this Agreement, such as a
Transferee. ,

1.61. “Plannmg Code” means the San Francisco Planning Code.

1.62. “Planning Commission” means the Planning Commission of the City and
County of San Francisco. :

1.63. “Planning Department” means the Planmng Department of the City and County
of San Francisco.

1.64. “Planning Director” means the Director of Planning of the City and County of
San Francisco.

1.65. “Processing Fees” means the standard fee imposed by the City upon the
submission of an application for a permit or approval, which is not an Impact Fee or Exaction,
in accordance with the City practice on a Clty—Wrde basis.

_ 1.66. “Project” means the development project as described in Recital B and Exhibit B
and the Approvals, together with Developer s rights and obligations under this Agreement.

' 1.67. “Project Site” has the meaning set forth in Recital A, and as more particularly
described in Exhibits A-1 and A-2.

1.68. “Project SUD” means Planning Code Section -~ asadopted by the
Board in Ordinance No. | I :

“Public Health and Safety Exceptlon” has the meaning set forth in Section 5.8.1.

1.69. “Recorded Restrictions” means the restrictions running with the land, binding
upon Developer and successor owners of all or part of the Project, as more partlcularly
described in Section 5.6.3.

1.70. “SFMTA” means the San Francisco Municipal Transportation Agency.
1.71. “SFPUC” means the San Francisco Public Utilities Commission.

1.72. “SFPUC Capacity Charge's means all water and sewer capacity and connection
fees and charges payable to the SFPUC, as and When due in accordance wrth the-applicable "
City requirements.

1.73. “Subdlvision Code” means the San Francisco Subdivision Code.

1.74. “Subdivision Map Act” means the California Subdivision Map Act, California
Government Code § 66410 et seq. ,

1.75. “Term” has the rneamng set forth in Section 2.2.

1.76. “Third-Party Challenge” means any administrative, legal or equitable action or
proceeding instituted by any party other than the City or Developer challenging the validity or
performance of any provision of this Agreement, the Project, the Approvals or Later
Approvals, the adoption or certification of the MND or other actions taken pursuant to CEQA,
or other approvals under Laws relating to the Project, any action taken by the City or
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~ Developer in furtherance of this Agreement, or any combination thereof relatmg to the PIOJ ect
or any portion thereof.

1.77. “Transfer,” “Transferee” and “Transferred Property” have the meanings set
forth in Section 12.1, and in all events excludes (1) a transfer of ownership or membership
interests in Developer or any Transferee, (2) grants of easement or of occupancy rights for
existing or completed Buildings or other improvements (including, without limitation, space
leases in Buildings), and (3) the placement of a Mortgage on the Project Site.

1.78. “Vested Elements” has the meaning set forth in Section 5.1.
2. EFFECTIVE DATE; TERM

. 2.1. “Effective Date. This Agreement shall take effect upon the later of (i) the full
execution and delivery of this Agreement by the Parties and (if) the date the Enactmg
- Ordinance is effective and operative (“Effective Date”) :

2.2. Term. The term of this Agreement shall commence upon the Effective Date and
shall continue in full force and effect until the earlier to occur of the following: (a) a final
certificate of occupancy for all of the Project is issued, or (b) five (5) years after the Effective

" Date, as extended for each day of a Litigation Extension and Excusable Delay, unless this
Agreement is extended or eaxher termmated as pr0V1ded herein (“Term”). The term of any
conditional use pcrlml. pmuncu unit develo ymcm any tentative subdivision map, and an oy
subsequent subdivision map shall be for the longer of (a) the Term, or (b) the term ¢therwise
allowed under the Subdivision Map Act or conditional use approval, as applicable.

3. GENERAL RIGHTS AND OBLIGATIONS

3.1. Development of the Project. Developer shall have the vested right to develop the
Project in accordance with and subject to the provisions of this Agreement, and the City shall.
consider and process all Later Approvals for development of the Project in accordance with
and subject to the provisions of this Agreement. The Parties acknowledge (i) that (i)
Developer has obtained all Approvals from the City required to Commence Construction of the
Project, other than any required Later Approvals and (ii) that may proceed in accordance with
this Agreement with the construction and, upon completion, use and occupancy of the Project

as a matter of right, subject to the attainment of any required Later Approvals and any Non-
. City Approvals. . '

3.2. Workforce. Developer shall require project sponsors, contractors, consultants,
subcontractors and subconsultants, as applicable, to undertake workforce development
activities in both the construction and end use phases of the Project in accordance with
Administrative Code Section 83.11 and Applicable Laws.

. 4. PUBLIC BENEFITS; DEVELOPER OBLIGATIONS AND CONDITIONS TO
DEVELOPER’S PERFORMANCE

4.1. Community Benefits Exceed Those Required by Existing Ordinances and
Regulations. The Parties acknowledge and agree that the development of the Project in
accordance with this Agreement provides a number of public benefits to the City beyond those.
achievable through existing Laws, including those set forth in this Article 4 (the “Community
Benefits”). The City acknowledges and agrees that a number of the Community Benefits
would not be otherwise achievable without the express agreement of Developer under this
‘Agreement. Developer acknowledges and agrees that, as a result of the benefits to Developer
under this Agreement, Developer has received good and valuable consideration for its
provision of the Community Benefits, and the City would not be willing to enter into this
Agreement without the Community Benefits. Time is of the essence with respect to the
completion of the Community Benefits.
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'4.2. Community Benefits. Developer shall provide the followmg Community Benefits
(collectively, the “Community Benefits Program™):

. . () alleviating pressure on the City’s existing housing stock by adding
~ approximately one hundred sixteen (116) residential units;

(b)  providing eleven (11) BMR Units at 55% of AMI;
(© providing twelve (12) BMR Units at 80% of AMI;
(d)"  providing thirty-five (35) BMR Units at 100% of AMI;

(e) adhering to the Affordable Housing Performance Schedule as further
described in Exhibit D.

4.3. Obligation to Provide Community Benefits. Prior to obtammg a site permit-for all
or any portion of the Project, Developer will record the Recorded Restrictions against the Project
Site. Prior to obtaining any temporary certificate of occupancy or certificate of occupancy for
any portion of the Project, Developer will provide the Community Benefits. Developet’s
obligation to provide the Community Benefits is conditioned upon obtaining a temporary
certificate of occupancy or a certificate of occupancy for all or any portion of the Project.

4.4, No Additional CEQA Review Required; Reliance on MIND for Future
Discretionary Approvals. The Parties acknowlcdge that the MIND prepared for the Project
complies with CEQA. The Parties further acknowledge that (a) the MIND contains a thorough
analysis of the Project, and (b) the Mitigation Measures have been adopted to eliminate or reduce
to an acceptable level certain adverse environmental impacts of the Project, and (c) the Board of
Supervisors adopted CEQA Findings, pursuant to CEQA Guidelines. Accordingly, the City does
not intend to conduct any further environmental review or impose any additional mitigation
under CEQA for any aspect of the Project vested under this Agreement. The City shall rely on
the MIND, to the greatest extent possible in accordance with applicable Laws, in all future
dlscretlonary actions related to the Project; provided, however, that nothing shall prevent or limit
the discretion of the City to conduct additional environmental review in connection with any
Later Approvals to the extent that such additional environmental review is reqmred by apphcable
Laws, including CEQA. .

' 4.4.1 Compliance with CEQA Mitigation Measures. Developer shall comply
with all Mitigation Measures imposed as applicable to the Project except for any Mitigation
Measures that are expressly identified as the responsibility of a different party or entity. Without
limiting the foregoing, Developer shall be respon51ble for the completlon of all Mltlgatmn
Measures identified as the responsibility of the “owner” or the “project sponsor”. The Parties
expressly acknowledge that the MND and the associatéed MMRP are intended to be used in
connection with each of the Later Approvals to the extent appropriate and permitted under
applicable Law. Nothing in this Agreement shall limit the ability of the City to impose
conditions on any new, discretionary permit resulting from Material Changes as such conditions
are determined by the City to be necessary to mitigate adverse environmental impacts identified
through the CEQA process and associated with the Matetial Changes or otherwise to address
significant environmental impacts as defined by CEQA created by an approval or permit;
provided, however, any such conditions must be in accordance with applicable Law.

4.5. Nondiscrimination: In the performance of this Agreement, Developer agrees not to
discriminate against any employee, City employee working with Developer’s contractor or
subcontractor, applicant for employment with such contractor or subcontractor, or against any
person seekmg accommodations, advantages, facilities, privileges, services, or membership in all
business, social, or other establishments or organizations, on the basis of the fact or perception of
a person’s race, color, creed, religion, national origin, ancestry, age, height, weight, sex, sexual
orientation, gender identity, domestic partner status, marital status, disability or Acquired
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Immune Deficiency Syndrome or HIV status (AIDS/HIV status), or association with members of
such protected classes, or in retaliation for opposition to discrimination against such classes.

4.6. Prevailing Wages. Developer agrees that all persons performing labor in the
construction of improvements on property owned by the City shall be paid not less than the
" . highest prevailing rate of wages for the labor so performed consistent with the requirements of
Section 6.22(E) of the Administrative Code. Developer shall include this requirement in any
construction contract for any such improvements and shall maintain records and require
subcontractors to maintain records, as required by Administrative Code Section 6.22(E).

4.7. Impact Fees, Exactions, and Processing Fees. Developer shall timely pay to the
City all Impact Fees and Exactions applicable to the Project or the Project Site as set forth in
Section 5.7. Developer shall timely pay to the City all Processing Fees applicable to the
processing or review of apphcatlons for the Approvals and Later Approvals.

4.8 Indemnification of City. Developer shall indemnify, reimburse, and hold harmless
the City and its officers, agents and employees (the “City Parties”) from any and all loss, cost,
damage, injury, 11ab1hty, and claims (“Losses™) arising or resulting directly or indirectly from (1)
any third party claim arising from a Default by Developer under this Agreement, (if) Developer’s
failure to comply with any Approval, Later Approval or Non-City Approval, (iii) the failure of
any improvements constrilcted pursuant to the Approvals or Later Approvals to comply with any

Federal or State Laws, the Existing Standards or any permitted New City Laws, (iv) a Third- -
Party Challenge instituted against the City or any of the City Parties, (vi) any dispute between
Developer, its contractors or subcontractors relating to the construction of any part of the Project,
and (vi1) any dispute between Developer and any Transferee or any subsequent owner of any of
the Project Site relating to any assignment of this Agreement or the obligations that run with the
land, or any dispute between Developer and any Transferee or other person relating to which
party is responsible for performing certain obligations under this Agreement, except to the extent
that any of the foregoing indemnification obligations is void or otherwise unenforceable under
applicable Law, and except to the extent such Loss is the result of the negligence or willful
misconduct of the Clty Parties. The foregoing indemnity shall include , without limitation,
reasonable attorneys’ fees and costs and the City’s reasonable cost of 1nvest1gat1ng any claims
against the City or the City Parties. All indemnifications set forth in this Agreement shall
survive the expiration or termination of this Agreement, to the extent such indemnification
obligation arose from an event occurring before the expiration or termination of this Agreement.
To the extent the indemnifications relate to Developer’s obligations that survive the expiration or
termination of this Agreement, the indemnifications shall survive for the term of the applicable
obhgatlon plus four (4) years. :

5. VESTING AND CITY OBLIGATIONS

5.1. Vested Rights. By the Approvals, the City has made a policy decision that the

Project, as described in and as may be modified in accordance with the Approvals, is in the best
interests of the City and promotes the public health, safety and welfare. Developer shall have the
vested right to develop the Project as set forth in this Agreement, including without limitation
with the following vested elements: the locations and numbers of buildings proposed, the land
uses, height and bulk limits, including the maximum density, intensity and gross square footages,
the permitted uses, housing, open space, vehicular access, and parking; (collectively, the “Vested
Elements”; provided the Existing Uses on the Project Site shall also be included as Vested
Elements). The Vested Elements are subject to and shall be governed by Applicable Laws
including the Planning Code. The expiration of any building permit or Approval shall not limit-
* the Vested Elements, and Developer shall have the right to seek and obtain subsequent building

permits or approvals, including Later Approvals, at any time during the Term, any of which shall
be governed by Applicable Laws. Each Later Approval, once granted, shall,be deemed-an
Approval for purposes-of this Section 5.1.
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5.2. Existing Standards The C1ty shall process, oonsrder and review all Later
'Approvals in accordance with (i) the Approvals, (ii) subject to Section 5.4, the San Francisco
General Plan, the Municipal Code (including the Subdivision Code), and all other applicable
City policies, rules and regulations, as each of the foregoing is in effect on the Effective Date
(“Existing Standards™), as the same may be amended or updated in accordance with permitted
New City Laws as set forth in Section 5.6, (iii) California and federal law, as applicable, and (iv)
this Agreement (collectively, “Applicable Laws”). Notwithstanding the foregoing, Developer
shall implement the BMR program consistent with the City’s Procedures Manual as published by
the City pursuant to Section 415 of the Planning Code and as consistent with this Agreement.

5.3. Criterid for Later Approvals. Developer shall be responsible for obtaining all
required Later Approvals before Commencing Construction. The City, in granting the Approvals
and vesting the Project through this Agreement, is limiting its future discretion with respect to -

- Later Approvals to the extent that they are consistent with the Approvals and this Agreement. 4
The City shall not disapprove applications for Later Approval based upon an item or element that
is consistent with the Approvals, and shall consider all such applications in accordance with its
customary practices (subject to the requirements of this Agreement). The City may subject a
Later Approval to any condition that is necessary to bring the Later Approval into compliance

- with Applicable Laws. For any part of a Later Approval request that has not been previously
revrewed or cons1dered by the applicable City Agency (such as additional details or plans), the
City Agency shall exercise its discretion consistent with the Planning Code and the Approvals
and otherwise in accordance with the City’s customary practice. Nothing in this Agreement shall
preclude the City from applying New City Laws for any development not within the deﬂmtron of
the “Project” under this Agreement.

5.4. Strict Building Code Compliance. Not\mthstandmg anything in this Agreement to
the contrary, when considering any application for a Later Approval, the City or the applicable
City Agency shall apply the applicable provisions, requirements, rulés, or regulations that are
- contained in the San Francisco Building Codes, including the Public Works Code (which
includes the Stormwater Management Ordmance) Subdivision Code, Mechanical Code,
Electrical Code, Green Building Code, Housing Code, Plumbing Code Fire Code, or- other
uniform construction codes appllcable on a City- W1de basis.

5.5." Denial of a Later Approval. If the City denies any application for a Later Approval
that implements any aspect of the Project, the City must specify in writing the reasons for such
denial and shall suggest modifications requrred for approval of the application. Any such
specified modifications shall be consistent with Applicable Laws and City staff shall approve the
application if it is subsequently resubmitted for City review and corrects or mitigates, to-the
- City’s reasonable satisfaction, the stated reasons for the earlier denial in a manner that is
consistent and compliant with Applicable Laws and does not include new or additional
information or materials that give the City a reason to object to the application under the
standards set forth in this Agreement.

5.6. New City Laws. All future changes to Existing Standards and any other Laws,
plans or policies adoptéd by the City or adopted by votér initiative after the Effective Date
(“New City Laws”) shall apply to the Project and the Project Site except to the extent they
conflict with this Agreement or the terms and conditions of the Approvals. In the event of sucha
conflict, the terms of this Agreement and the Approvals shall prevail, subject to the terms of
Section 5.8.

5.6.1 New City Laws shall be deemed to conflict with thls Agreement and the
Approvals if they:

- (a) limit or reduce the densrty or intensity of the Project, or any part thereof, or .
otherwise require any reduction in the square footage or number of proposed Buildings or change
the location of proposed Buildings or change or reduce other 1mprovements from that permitted
under the Approvals; : 4
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(b) limit or reduce the height or bulk of the Project, or any part thereof, ot
otherwise require any reduction in the height or bulk of the Building or other improvements that
are part of the Project under the Approvals;

(0 hmlt reduce or change the location of vehicular access, parking or loadmg
from that permitted under the Approvals;

(d) limit any land uses for the Project from that permitted under the Approvals or
the Existing Uses;

() change or limit the Approvals or Existing Uses;

: (f) materially delay, limit or control the rate, timing, phasing, or seqﬁencing of
the Project, including the demolition of eX1stmg buildings at the Project Sﬂ:e except as expressly
* set forth'in this Agreement; ,

(g) require the issuance of pennlts or approvals by the City other than those
required under the Existing Standards, except for permits or approvals required on a City-Wide
basis, that relate to the construction of improvements, and that do not prevent construction of the .

Project as intended by this Agreement;

(h) limit or control the avallablhty of public utﬂltles services or facilities, or any
~ privileges or rights to public utilities, services, or facilities for the PI‘OJ ect;

(i) materially and adversely limit the processing or procuring of applications and
approvals of Later Approvals that are consistent with Approvals;

() increase the percentage of required affordable or BMR Units, change the AMI
percentage levels for the affordable housing pricing or income eligibility, change the

requirements regarding unit size or unit type, or increase the amount or change the configuration
of requlred open space; or.

k) 1 1mpose new or modified Impact Fees and Exactions on the Project (as is
expressly prohibited in Section 5.7.2).

'5.6.2 Developer shall have the right, from time to time and at any time, to file
subdivision map applications (including phased final map applications) with respect to some or
all of the Project Site as may be necessary or desirable in order to lease, mortgage or sell all or
some portion of the Project Site. The specific boundaries of parcels shall be set by Developer
and approved by relevant City agencies during the subdivision process. Nothing in this
Agreement shall -authorize Developer to subdivide or use any of the Project Site for purposes of
sale, lease or financing in any manner that conflicts with the Subdivision Map Act or with the
Subdivision Code. Nothing in this Agreement shall prevent the City from enacting or adopting
changes in the methods and procedures for processing subdivision and parcel maps so long as
such changes do not conflict with the provisions of this Agreement or with the Approvals.
Developer shall cause any Mortgagee to provide its authorized signature on any final subdivision
map with respect to the Project, which shall include consent and acknowledgement of the BMR
Units and the Recorded Resmc‘uons with specified AMI levels, for the life of the PIOJ ect, in
accordance with this Agreement.

5623 Developer shall record restrictions running with the land, in form and
substance satisfactory to the Planning Director and the City Attorney (the “Recorded . :
Restrictions”), binding upon Developer and successor owners of all or part of the BMR Units,
that shall, without limitation: (i) maintain the BMR Units for the exclusive tenancy, use and
occupancy by qualified tenants in accordance with the Housing Program attached as Exhibit C
for the Life of the Project; (ii) require that the BMR: Units remain affordable for the Life of the
Project; (ii1) implement the terms of the Housing Program; and (iv) waive any other laws or
regulatlons that would limit the ability of the City or any tenant to enforce the benefits and
amenities relative to the BMR Units under this Agreement. Developer shall ensure that there is
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no Mortgage, existing hen or encumbrance recorded agamst the Proj ect Site that, upon .
foreclosure or the exercise of remedies, would permit the beneficiary of the Mortgage, lien or
encumbrance to eliminate the Recorded Restrictions. Developer, on behalf of itself and
successor owners, agrees that it shall not seek to challenge the applicability or enforceability of
the Recorded Restrictions. Without limiting the City’s rights and remedies as set forth in this
Agreement, the Parties acknowledge and agree that the City shall have the right of specific
performance to enforce the Recorded Restrictions against Developer and all successor owners.
The City would not be willing to enter into this Agreement without the agréeement and
understanding as set forth above.

5.7. Fees and Exactions.

5.7.1 Generally. The Proj ect shall only be subject to the Processing Fees and
Impact Fees and Exactions as set forth in this Section 5.7, and the City shall not impose any new
- Processing Fees or new or modified Impact Fees and Exactions on the development of the
Project or impose new conditions or requirements for the right to develop the Project (including
required contributions of land, public amenities or services) except as set forth in this
Agreement. The Parties acknowledge that the provisions contained in this Section 5.7 are
intended to implement the intent of the Parties that Developer have the right to develop the
~ Project pursuant to specified and known criteria and rules, and that the City receive the benefits
which will be conferred as a result of such development without abridging the right of the City to
act in accordance with its powers, duties and obligations, except as spemﬁcally prov1ded in this
Agreement.

5.7.2 Impact Fees and Exactlons During the Tetm, as extended by any
Litigation Extensions, no Impact Fees and Exactions shall apply to the Project or components
thereof except for (i) the SFPUC Capacity Charges, (ii) those Impact Fees and Exactiors in
effect as of the Effective Date, (iii) New City Laws that do not conflict with this Agreement as
set forth in Section 5.6, and (1V) as expressly set forth below in this Section. The Impact Fees
- and Exactions and SFPUC Capacity Charges shall be calculated and determined at the time -
payable in accordance with the City requirements on that date, and the parties acknowledge and
agree that the Impact Fees and Exactions shall be subject to the Planning Department’s final
confirmation once the applicable final land uses and Gross Floor Area are determined.’
Accordingly, Developer shall be subject to any increase or decrease in the fee amount payable
but will not be subject to any new types of Impact Fees and Exactions or modification to existing
Impact Fees and Exactions (e.g., any increase in the required ‘number or percentage of affordable
- housing units, any change in the minimum or maximum area median income (AMI) percentage
levels for the affordable housing pricing or income eligibility, changes to unit type requirements,
or any reduction in the threshold of applicability for imposition of a fee, such as square footage),
or any increase in any fee in excess of the annual or other regularly scheduled i increase in such
fee (e.g., annual increases based on the Annual Infrastructure Construction Cost Inflation
Estlmate Consumer Price Index, Cost of Living Adjustment, or other mdex) after the Effective
Date.

: 5.7.3 Processing Fees. Developer shall pay all Processing Fees in effect, on a
City-wide basis, atthe time that Developer applies for a Later Approval for which such
Processing Fee is payable in connection with the applicable part of the Project:

5.8. Changes in Federal or State Laws.

5.8.1 City’s Exceptions. Notwithstanding any provision in this' Agreement to
the contrary, each City Agency having jurisdiction over the Project shall exercise its discretion
under this-Agreement in a manner that is consistent with the public health and safety and shall at
all times retain its respective authority to take any action that is necessary to protect the physical
health and safety of the public (the “Public Health and Safety Exception™) or reasonably
calculated and narrowly drawn to comply with applicable changes in Federal or State Law
. affecting the physical environment (the “Federal or State Law Exception”), including the
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authority to condition or deny a Later Approval or to adopt a new Law applicable to the Project
so long as such condition or denial or new regulation (i)(a) is limited solely to addressing a
specific and identifiable issue in each case required to protect the physical health and safety of
the public, or (b) is required to comply with a Federal or State Law and in each case not for-
independent discretionary policy reasons that are inconsistent with the Approvals or this
Agreement and (i1) is applicable on a City-Wide basis to the same or similarly situated uses and
applied in an equitable and non-discriminatory manner. Developer retains the right to dispute

any City reliance on the Public Health and Safety Exception or the Federal or State Law
Exception.

5.8.2 Changes in Federal or State Laws. If Federal or State Laws issued,
enacted, promulgated, adopted, passed, approved, made, implemented, amended, or interpreted
after the Effective Date have gone into effect and (i) preclude or prevent compliance with one or
more provisions of the Approvals or this Agreement, or (i1) materially and adversely affect
Developer’s or the City’s rights, benefits or obligations under this Agreement, then such
provisions of this Agreement shall be modified or suspended as may be necessary to comply
with such Federal or State Law. In such event, this Agreement shall be modified only to the

extent necessary or required to comply with such Law, subject to the provisions of Section 5.8.4,
as applicable.

5.8.3 Changesto Development Agreement Statute. This Agreement has been
entered into in reliance upon the provisions of the Development Agreement Statute. No
amendment of or addition to the Development Agreement Statute that would affect the
interpretation or enforceability of this Agreement or increase the obligations or diminish the
development rights of Developer hereunder, or increase the obligations or diminish the benefits
to the City hereunder shall be applicable to this Agreement unless such amendment or addition is
specifically required by Law or is mandated by a court of competent jurisdiction. If such
amendment or change is permissive rather than mandatory, this Agreement shall not be affected.

5.8.4 Effect on Agreement. If any of the modlﬁcatlons amendments or
additions described in this Section 5.8 would materially and adversely affect the construction,
development, use, operation, or occupancy of the Project as currently contemplated by the
Approvals, or any material portion thereof, such that the Project, or the applicable portion
thereof, becomes economically infeasible (a “Law Adverse to Developer”), then Developer
shall notify the City and propose amendments or solutions that would maintain the benefit of the
bargain (that is this Agreement) for both Parties. If any of the modifications, amendments or
additions described in Section 5.8 or any changes in Federal or State Laws described thereunder

would materially and adversely affect or limit the Community Benefits (a “Law Adverse to the
- City”), then the City shall notify Developer and propose amendments or solutions that would
maintain the benefit of the bargain (that is this Agreement) for both Parties. Upon receipt of a
notice under this Section 5.8.4, the Parties agree to meet and confer in good faith for a period of
not less than sixty (60) days in an attempt to resolve the issue. If the Parties cannot resolve the
issue in sixty (60) days then in the case of a Law Adverse to Developer, Developer may-
~unilaterally terminate this Agreement, and in the case of a Law Adverse to the City, the City may .
-unilaterally terminate this Agreement. If, despite a termination of this Agreement due to a Law
Adverse to Developer or a Law Adverse to the City, Developer constructs the Building pursuant .
to the Approvals, Developer’s obligation to provide the Community Benefits will not terminate.

5.9.  No Action to Impede Approvals. Except and only as required under Section 5.8,
the City shall take no action under this Agreement nor impose any condition on the Project that
would conflict with this Agreement or the Approvals. An action taken or condition imposed
shall be deemed to be in conflict with this Agreement or the Approvals if such actions or

conditions result in the occurrence of one or more of the circumstances identified in
Section 5.6.1.
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5.10. Estoppel Certificates. Developer may, at any time, and from time to time, deliver
notice to the Planning Director requesting that the Planning Director certify to Developer, a
potential Transferee, or a potential lender to Developer, in writing that to the best of the Planning
Director’s knowledge (i) this Agreement is in full force and effect and a binding obligation of
the Parties; (ii) this Agreement has riot been amended or modified, and if so amended or -
modified, 1dent1fy1ng the amendments or modifications and stating their date and providing a
copy or referrmg to the recording information; (iii) Developer is not in Default in the
performance of its obligations under this Agreement or if in Default, to describe therein the
nature and amount of any such Default; and (iv) the findings of the C11:y with respect to the most
recent annual review performed pursuant to Section 8. The Planning Director, acting on behalf
of the City, shall execute and return sueh certificate within thn'ty (30)days followmg receipt of
the request ‘ ’

- 5.11. Existing, Con‘cmum,Qr Uses and Interim Uses. The Parties aeknowledge that the
Existing Uses are lawfully authorized uses and may continue as such uses may be modified by
the Project, provided that any modification thereof not a component of or contemplated by the:
Project is subJect to Planning Code Section 178 and the applicable provisions of Section 5. -
Developer may install interim or temporary uses on the Project Site, which uses must be
consistent with those uses allowed under the Project’s zoning and the Project SUD.

5.12.  Costa-Hawkins Rental Housing Act.

5.12.1 Non-Applicability. Chapter 4.3 of the California Government Code
directs public agencies to grant concessions and incentives to private developers for the
production of housing for lower income households. The Costa-Hawkins Rental Housing Act,
California Civil Code section 1954.50 et seq. (the “Costa-Hawkins Act”) provides for no
limitations on the establishment of the initial and all subsequent rental rates for a dwelling unit
with a certificate of occupancy issued after February 1, 1995, with exceptions, including an
exception for dwelling units constructed pursuant to a contract with-a public agency in
consideration for a direct financial contribution or any other form of assistance specified in
Chapter 4.3 of the California Government Code or Civil Code section 1954.52(b). The Parties
~agree that the Costa-Hawkins Act does not and in no way shall limit or otherwise affect the

restriction of rental charges for the BMR Units, consistent with the Housing Program and
Recorded Restrictions. This Agreement falls within the express exception to the Costa-Hawkins
Act, Section 1954.52(b) because this Agreement is a contract with a public entity in
consideration for contributions and other forms of assistance specified in Chapter 4.3
(commencing with Section' 65915 of Division 1 of Title 7 of the California Government Code).
" The City and Developer would not be willing to enter into this Agreement without the
understanding and agreement that Costa-Hawkins Act provisions set forth in California Civil
Code section 1954.52(a) do not apply to the BMR Units as a result of the exemption set forth in
California Civil Code section 1954.52(b) for the reasons set forth in this Section 5.12.

5.12.2 General Waiver. Developer, on behalf of itself and all of its successors
and assigns of all or any portion of the Project Site, agrees not to challenge and expressly waives,
now and forever, any and all rights to challenge the Recorded Restrictions or the requirements of
this Agreement related to the applicability of the Housing Program to the BMR Units as set forth
in the Housing Plan under the Costa-Hawkins Act (as the Costa-Hawkins Act may be amended
or supplanted from time to time). If and to the extent such general covenants and waivers are not
enforceable under Law, the Parties acknowledge and that they are important elements of the
consideration for this-Agreement and the Parties should not have the benefits of this Agreement
without the burdens of this Agreement. Accordingly, if Developer challenges the application of
this covenant and waiver, then such breach will be an event of Default and Clty shall have the
right to terminate this Agreement

5.12.3 Inclusion in All Assig;nment and Assumption Agreements and Recorded
Restrictions. Developer shall include the provisions of this Section .12 in any and all
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assignment and assumption agreements, and any and all recorded restrlctlons for any portion of
the Project Site that includes or will include BMR Units.

5.13. Taxes. Nothing in this Agreement limits the City’s ability to impose new or
increased taxes or special assessments, or any equivalent or substitute tax or assessment,
provided (i) the City shall not msﬁtute on its own initiative, proceedings for any new or
inereased special tax or special assessment for a land- secured financing district (including the
special taxes under the Mello-Roos Community Facilities Act of 1982 (Government Code §§
53311 et seq.) but not including business improvement districts or community benefit districts
formed by a vote of the affected property owners) that includes the Project Site unless the new
district is City-Wide or Developer gives its prior written consent to or requests such proceedings,
and (ii) no such tax or assessment shall be targeted or directed at the Project, including, without
limitation, any tax or assessment targeted solely at all or any part of the Project Site. Nothing in
the foregoing prevents the City from imposing any tax or assessment against the Project Site, any
portion thereof, that is enacted in accordance with Law and applies to all similarly-situated
property on a City-Wide basis.-

6. NO DEVELOPMENT OBLIGATION

There is no requirement under this Agreement that Developer Initiate or complete
development of the Project, or any port1on thereof. There is also no requlrement that-

Ancral mas

aevelopineint be initiated or \JU.LLLP,L\.«LL/\J within any penod of time or in any parﬁeulex order,
subject to the requirement to record the Recorded Restrictions against the Project Site prlor to
obtaining a site permit and to complete the Community Benefits prior to obtaining any temporary
certificate of occupancy or final certificate of occupancy réelating to all or any portion of the
Project as set forth in Section 4.2. The development of the Project is subject to numerous factors
that are not within the control of Developer or the City, such as availability of financing, interest
rates, access to capital, and similar factors. Except as expressly required by this Agreement, the
City aoknowledges that Developer may develop the Project in such order and at such rate and
times as Developer deems appropriate within the exercise of its sole and subjective business
judgment. In Pardee Construction Co. v. City of Camarillo, 37 Cal.3d 465 (1984), the California
Supreme Court ruled that the failure of the parties therein to provide for the timing of
development resulted in a later adopted initiative restricting the timing of development and
controlling the parties’ agreement. It is the intent of the Parties to avoid such a result by
acknowledging and providing for the timing of development of the Project in the manner set
forth herein. The City acknowledges that such a right is consistent with the intent, purpose and
understanding of the Parties to this Agreement, and that without such a right, Developer’s
development of the Project would be subject to the uncertainties sought to be avoided by the
Development Agreement Statute, Chapter 56 and this Agreement.

7. MUTUAL OBLIGATIONS

- 7.1.  Notice of Revocation or Termmatlon Within thlrty (30) days after any early
revocation or termination of this Agreement (as to all or any part of the Project Site), the Parties
agree to execute a written statement acknowledging such revocation or termination, signed by

the appropriate agents of the C1ty and Developer, and record such instrument in the Official
Records.

7.2.  General Cooperation; Agreement to Cooperate. The Parties agree to cooperate
with one another to expeditiously implement the Project in accordance with the Approvals, any
Later Approvals and this Agreement, and to undertake and complete all actions or proceedings
reasonably necessary or appropriate to ensure that the objectives of this Agreement, the
~ Approvals and any Later Approvals are implemented. Except for ordinary administrative costs
of the City, nothing in this Agreement obligates the City to spend any sums of money or incur
any costs. The Parties agree that the Planning Department will act as the City’s lead agency to
facilitate coordinated City review of applications for the Project. -
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7.3. Sldewalks Streets and Inﬁastructure By entering into this Agreement, the Crty s

Board of Supervisors and the City Agencies have reviewed and approved the Public
Improvements, including sidewalk, pathway, and street widths and general right of way
configurations with respect to location and relationship of major elements, curbs, bicycle

. facilities, parking, loading areas, and landscaping as set forth in the Project SUD, as consistent
with the C1ty s central policy Ob_] ective to ensure street safety for all users while ma1nta1mng
adequate clearances; including for fire apparatus vehicles. No City Agency with jurisdiction
may object to a Later Approval for any Building or Public Improvements due to the proposed
width of a sidewalk, pathway, or street unless such objection is based upen the applicable City
Agency’s reserved authorlty to review engineering design or other authority under State law. In.
the case of such objection, then within five (5) business days of the objection being raised
(whether raised formally or informally), representatives from Developer, DPW, the Planning
Department and the objecting City Agency shall meet and confer in good faith to attempt to find
a mutually satisfactory resolution to the objection. If the matter is not resolved within fourteen
(14) days following the objection, then the Planning Director shall notify the Clerk of the Board
of Supervisors and the members of the Board of Supervisors’ Land Use and Transportation
Committee. The City Agencies and Developer agree to act in good faith to resolve the matter
quickly and in a manner that does not conflict with the City policy, Approvals this Agreement,
or applicable Law. For purposes of this Section, “engineering design” shall mean professional
engineering work as set forth in the Professional Engineers Act, California Business and
Professions-Code Sections 6700 ef seq.

74. Thlrd—PartV Challenge. Developer shall assist and cooperate with the City at
Developer’s own expense, except as provided in Section 7.4.1, in connection with any Third-
Party Challenge. The City Attorney’s Office may use its.own le-gal staff or outside counsel in
connection with defense of the Third-Party Challenge, at the City Attorney’s sole discretion.
Developer shall reimburse the City for its-actual costs in defense of the action or proceedrng,
including but not limited to the time and expenses of the City Attorney’s Office (at the non-.
discounted rates then charged by the City Attorney’s Office) and any consultants; provided,
however, Developer shall have the right to monthly invoices for all such costs.

7.4.1 Developer may elect to terminate this Agreement by notice to City within
thirty (30) days of the filing of a Third Party Challenge. Upon any such termination by
Developer, the City and Developer shall jointly seek to have the Third-Party Challenge
dismissed and Developer shall have no obligation to reimburse City defense costs. .
Notwithstanding the foregoing, if Developer conveys or transfers some but not all of the Project,
or a party takes title to Foreclosed Property constituting only a portion of the Project, and,
therefore, there is more than one party that assumes obligations of Developer under this -
Agreement, then only the Party holding the interest in such portion of the Project shall have the
right to terminate this Agreement as to such portion of the Project (and only as to such portion),
and no termination of this Agreement by such Party as to such Party’s portion of the PIO_] ect shall
- effecta termmatmn of this Agreement as to any other portion of the Project.

7.4.2  The filing of any Third Party Challenge shall not delay or stop the
development, processing or construction of the Project or the issuance of Later Approvals unless
the third party obtains a court order preventing the activity.

7.5. Good Faith and Fair Dealing. The Parties shall cooperate with each other and act
in good faith in complying with the provisions of this' Agreement and nnplementmg the
Approvals and any Later Approvals.

7.6.  Other Necessary Acts. Each Party shall use good faith efforts to take such further
actions as may be reasonably necessary to carry out this Agreement, the Approvals and any Later
Approvals, in accordance with the terms of this Agreement (and subject to all Applicable Laws)-
in order to provide and secure to each Party the full and complete enj oyment of 1ts rights and ™
privileges hereunder.

16 915 cayuga dev’t ag (03._.19).docx

244



8. PERIODIC REVIEW OF DEVELOPER’S COMPLIANCE

8.1. - Annual Review. Pursuant to Section 65865:1 of the Development Agreement
Statute and Section 56.17 of the Administrative Code, except as Section 56.17 is modified by
this Agreement, at the beginning of each May following final adoption of this Agreement and for
_ so long as the Agreement is in effect (the “Annual Review Date”), Developer shall provide a
letter to the Planning Director demonstrating Developer’s good faith compliance with this
Agreement, and the Planning Director shall commence a review to ascertain whether Developer
has, in good faith, complied with the Agreement. The Planning Director may elect to forego an
annual review if no significant construction work occurred on the Project Site during that year, or
if such review is otherwise not deemed necessary. If the Planning Director finds Developer not
in compliance with this Agreement, then the City may pursue available rights and remedies in
accordance with this Agreement, including termination of this Agreement.

8.2.  Effect on Transferees. If Developer has effected a Transfer so that its interest in
the Project Site has been divided between Developer and Transferees or between or among
Transferees, then the annual review hereunder shall be conducted separately with respect to

‘Developer and each Transferee, and if appealed, the Planning Commission and Board of
Supervisors shall make its determinations and take its action separately with respect to
Developer and each Transferee, as applicable. If the Board of Supervisors terminates, modifies
or takes such other actions as may be specified in this Agreement in connection with a
determination that Developer or a Transferee has not complied with the terms and conditions of
this Agreement, such action by the Planning Director, Planning Commission, or Board of
Supervisors shall be effective only as to the Party to whom the determination is made and the
portions of the Project Site in which such Party has an interest. A

8.3. Default. The rights and powers of the City under this Section 8.2 are in addition

" to, and shall not limit, the rights of the City to terminate or take other action under this

Agreement on account of a Default by Developer.
9. ENFORCEMENT OF AGREEMENT; DEFAULT; REMEDIES

- 9.1:  Enforcement. As of the date of this Agreement, the only Parties to this
Agreement are the City and Developer. Except as expressly set forth this Agreement (for
successors, Transferees and Mortgagees), this Agreement is not intended, and shall not be
construed, to benefit or be enforceable by any other person or entity whatsoever.

9.2.  Meet and Confer Process. Before sending a notice of default in accordance with

Section 9.3, the Party which may assert that the other Party has failed to perform or fulfill its

-obligations under this Agreement shall first attempt to meet and confer with the other Party to
discuss the alleged failure and shall permit such Party a reasonable period, but not less than ten
(10) days, to respond to or cure such alleged failure; provided, however, the meet and confer
process shall not be required (i) for any failure to pay amounts due and owing under this
Agreement, or (ii) if a delay in sending a notice pursuant to Section 9.3 would impair, prejudice
or otherwise adversely affect a Party or its rights under this Agreement. The Party asserting such
failure shall request that such meeting and conference occur within three (3) business days
following the request and if, despite the good faith efforts of the requesting Party, such meeting
has not occurred within seven (7) business days of such request, then such Party shall be deemed
to have satisfied the requirements of this Section and may proceed in accordance with the
1ssuanee of a notice of default under Section 9.3.

9.3. - Default. The following shall constitute a “Default” under this Agreement: (i) the
failure to make any payment within sixty (60) days following notice that such payment was not
made when due and demand for compliance; and (ii) the failure to perform or fulfill any other
material term, provision, obligation, or covenant of this Agreement and the continuation of such
failure for a perlod of sixty (60) days following notice and demand for compliance.
Notwithstanding the foregoing, if a failure can be cured but the cure cannot reasonably be
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completed within sixty (60) days, then it shall not be eons1dered a Default if a cure is ,
commenced within said 60-day period and diligently prosecuted to completion thereafter. Any
notice of default given by a Party shall specify the nature of the alleged failure and, where
appropriate, the manner in which said failure satisfactorily may be cured (if at all).

- Notwithstanding any other provision in this Agreement to the contrary, if Developer conveys or
transfers some but not all of the Project or a party takes title to Foreclosed Property constituting
only a portion of the Project, and, therefore there is more than one Party that assumes obligations
of “Developer” under this Agreement there shall be no cross-default between the separate:
Parties that assumed Developer obligations.. Accordingly, a default by one “Developer” shall not
be a Default by any other “Developer that owns or controls a different portion of the Project
Site. _ . - : ‘

9.4. Remedies.

-+ 9.4.1 Specific Performance. Subject to, and as limited by, the provisions of
-Sections 9.4.3,9.4.4, and 9.5, in the event of a Default, the remedies available to a Party shall
include specific performanoe of this Agreement in addttron to any other remedy available at law
or in equity. :

' 9.42 Termination. SubJ ect to the limitation set forth in Section 9.4.4, in the
event of a Default, the non-defaulting Party may elect to terminate this Agreement by sendmg a

F F g + T
notice of tcrmination to the other Party, which notice of termination shall state the Default. Any

" such termination shall be effective upon the date set forth in the notice of termination, which
shall in no event be earlier than sixty (60) days following delivery of the notice. Consistent with
Sections 9.3 and 12.3, there are no cross-defaults under this Agreement, and therefore if there is
more than one “Developer” (as it relates to different parts of the Project Site), then any

. termination of this Agreement for Default will be: hm1ted to the Developer that sent or received

~ the termmatmn notice.

9.4.3 Limited Damages. The Parties have determined that except as set forth in
thrs Section 9.4.3, (i) monetary damages are generally inappropriate, (ii) it would be extremely
difficult and 1mpract1cal to fix or determine the actual damages suffered by a Party as a result of
a Default hereunder, and (iii) equitable remedies and remedies at law, not including damages but
including specific performance and termination, are particularly appropriate remedies for
enforcement of this Agreement. Consequently, Developer agrees that the City shall not be liable '

‘to Developer for damages under this Agreement, and the City agrees that Developer shall not be
. liable to the City for damages under this Agreement; and each covenants not to sue the other for
or claim any damages under this Agreement and expressly waives its right to recover damages
under this Agreement, except as follows: (1) either Party shall haye the right to recover actual
damages only (and not consequential, punitive or special damages, each of which is hereby
expressly waived) for a Party’s failure to pay sums to the other Party as and when due under this
Agreement, (2) the City shall have the right to recover actual damages for Developer’s failure to
make any payment due under any indemnity in this Agreement, and (3) to the extent a court of
competent jurisdiction determines that specific performance is not an available remedy with
respect to an unperformed Community-Benefit, the City shall have the right to monetary

- damages equal to the costs that the City incurs or will incur to complete the Community Benefit
as determined by the court. For purposes of the foregoing, “actual damages” means the actual
amount of the sum due and owing under this Agreement, with interest as provided by Law,
together with such judgment collection activities as may be ordered by the Judgment and no
additional sums.

9.4.4 City Processmg/ Certrﬁcates of Occupancy. The City shall not be required
to process any requests for approval or take other actions under this Agreement during any
period in which payments due the City from Developer are past due; provided, however, if
Developer has conveyed or transferred some but not all of the Proj ectora party takes title to
Foreclosed Property constituting only a portion of the Project, and, therefore, there is more than
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one party that assumes obligations of “Developer” under this Agreement, then the City shall
continue to process requests and take other actions as to the other portions of the Project so long
as the applicable Developer as to those portions of the Project is current on payments due the
City. The City shall have the right to withhold any site permit until the Recorded Restrictions
are recorded against the Project Site and also shall have the right to withhold any temporary
certificate of occupancy or certificate of occupancy for any. part of the Project until all of the
Community Benefits are completed. For a Building to be deemed completed, Developer shall
have completed all of the streetscape and open space improvements required by the Approvals;
provided, if the City issues a final certificate of occupancy before such items are completed, then
Developer shall promptly complete such items following issuance.

9.5. Time Limits; Waiver; Remedies Cumulative. Failure by a Party to insist upon the
strict or timely performance of any of the provisions of this Agreement by the other Party,
irrespective of the length of time for which such failure continues, shall not constitute a waiver
of such Party’s right to demand strict compliance by such other Party in the future. No waiver
by a Party of any condition or failure of performance, including a Default, shall be effective or
binding upon such Paﬂy unless made in writing by such Party, and no such waiver shall be
implied from any omission by a Party to take any action with respect to such failure. No express
‘written waiver shall affect any other condition, action or inaction, or cover any other period of
time, other than any condition, action or inaction and/or. penod of time specified in such express

waiver. One or more wiitten waivers under any provision of this Agreement shall not be deemed -
to be a waiver of any subsequent condition, action or inaction, and the performance of the same
or any other term or provision contained in this Agreement. Nothi_ng in this Agreement shall
limit or waive any other right or remedy available to a Party to seek injunctive relief or other

_ expedited judicial and/or administrative relief to prevent irreparable harm.

9.6.  Attorneys’ Fees. Should legal action be brought by either Party against the other
for a Default under this Agreement or to enforce any prov131on herein, each party shall bear its
own attorneys’ fees and costs.

- 10. FINANCING RIGHTS OF MORTGAGEES

o 10.1. Developer’s Right to Mortgage. Nothing in this Agreement limits the right of
Developer to Mortgage or otherwise encumber all or any portion of the Project Site for the
benefit of any Mortgagee as security for one or more loans. Developer represents that, as of the
Effective Date, there are no Mortgages on the Project Site.

10.2. Mortgagee Not Obligated to Construct. Notw1thstand1ng any of the provisions of -
this Agreement (except as set forth in this Section 10.2 and in Section 10.5), a Mortgagee,
including any Mortgagee who obtains title to the Project Site or any part thereof as a result of
foreclosure proceedings, or conveyance or other action in lieu thereof, or other remedial action,
shall in no way be obligated by the provisions of this Agreement to construct or complete the
Project or any part thereof or to guarantee such construction or completion. The foregoing
provisions shall not be applicable to any party who, after a foreclosure, conveyance or other

- action in lieu thereof, or other remedial action obtains title to some or all of the Project Site from
or through the Mortgagee, or any other purchaser at a foreclosure sale other than the Mortgagee
itself, on which certain Community-Benefits must be completed as set forth in Section 4.
Nothing in this Section or any other Section or provision of this Agreement shall be deemed or
construed to permit or authorize any Mortgagee or any other person or entity to devote the
Project Site or any part thereof to any uses other than uses consistent with this Agreement and
the Approvals, and nothing in this Section shall be'deemed to give any Mortgagee or any other
person or entity the right to construct any improvements under this Agreement (other than as set
forth above for required Community Benefits or as needed to conserve or protect improvements
or construction already made) unless or until such person or entity assumes Developér’s
obligations under this Agreement. -
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10.3.  Copy of Notice of Default and Notice of Failure to Cure to Mortgagee. Whenever
the City shall deliver any notice or demand to the Developer with respect to any breach or
Default by the Developer in its obligations under this Agreement, the City shall at the same time
forward a copy of such notice or demand to each Mortgagee having a Mortgage on the real
property which is the subject of the breach or Default who has previously made a written request
to the City therefor, at the last address of such Mortgagee specified by such Mortgagee in such
notice. In addition, if such breach or Default remains uncured for the period permitted with
respect thereto under this Agreement, the City shall deliver a notice of such failure to cure such
breach or default to each such Mortgagee at such applicable address. A delay or failure by the
City to provide such notice required by this-Section shall extend for the number of days until
notice is given, the time allowed to the Mortgagee for cure. In accordance with Section 2924b of -
the California Civil Code, the City requests that a copy of any notice of default and a copy of any -
notice of sale under any Mortgage be mailed to the City at the address for notices under this
Agreement. .. Any Mortgagee relying on the protections set forth in this Article 10 shall send to
the City a copy of any notice of default and notice of sale.

10.4.  Mortgagee’s Option to Cure Defaults. After receiving any notice of faﬂure to
cure referred to in Section 10.3, each Mortgagee shall have the right, at its option, to commence
within the same period as the Developer to remedy or cause to be remedied any Default, plus an
additional period of: (a) thirty (30) days to cure a monetary Default; and (b) sixty (60) days to
cure a non-monctary Default which is susceptible of cure by the Mor'magpe without obtaining
title to the applicable property. If a Default is not cured within the applicable cure period, the
City nonetheless shall refrain from exercising any of its remedies with respect to the Default if,
within the Mortgagee’s applicable cure period: (i) the Mortgagee notifies the City that it intends
to proceed with due diligence to foreclose the Mortgage or otherwise obtain title to the subject
property; and (11) the Mortgagee commences foreclosure proceedings within sixty (60) days after
giving such notice, and thereafter diligently pursues such foreclosure to completion; and (iii)
after obtaining tltle the Mortgagee diligently proceeds to cure those Defaults: (A) which are
. required to be cured by the Mortgagee and are susceptible of cure by the Mortgagee, and (B) of
which the Mortgagee has been given notice by the City. Any such Mortgagee or Transferee of a
Mortgagee who shall properly complete the improvements relating to the Project Site or
applicable part thereof shall be entitled, upon written request made to the City, to a certificate of
completion.

10.5. Mortgagee’s Obligations with Respect to the Property. Notwithstanding anything
to the contrary in this Agreement, no Mortgagee shall have any obligations or other liabilities
under this Agreement unless and until it acquires title by any method to all or some portion of the -
Project Site (referred to hereafter as “Foreclosed Property”). A Mortgagee that, by foreclosure
under a Mortgage, acquires title to any Foreclosed Property shall take title subject to all of the
terms and conditions of this Agreement, to the extent applicable to the Foreclosed Property,
including any claims for payment or performance of obligations which are due as a condition to
enjoying the benefits of this Agreement and shall have all of the rights and obligations of
Developer under this Agreement as to the applicable Foreclosed Property, including completion
of the Community Benefits under Section 4. Upon the occurrence and continuation of an
uncured default by a Mortgagee or Transferee in the performance of any of the obligations to be
performed by such Mortgagee or Transferee pursuant to this Agreement, the City shall be
afforded all its remedies for such uncured default as provided in this Agreement. :

10.6. No Impairment of Mortgage. No Default by Developer under this Agreement
shall invalidate or defeat the lien of any Mortgagee. No foreclosure of any Mortgage or other
lien shall defeat, diminish, render invalid or unenforceable or otherwise impair Developer’s
rights or obligations under this' Agreement or constitute a Default under this Agreement.

- 10.7.  Cured Defaults. Upon the curing of any event of default by any Mortgagee within
the tlme provided in this Article 10 the City’s right to pursue any remedies with respect to the
cured event of default shall terminate.
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1L AI\/IENDMENT TERMINATION; EXTENSION OF TERM

11.1.  Amendment or Termination. This Agreement may only be amended with the
mutual written consent of the City and Developer; provided, however, that following a Transfer,
the City and Developer, or any Transferee, may amend this Agreement as it affects Developer or
the Transferee and the portion of the Project Site owned by Developer or the Transferee without
affecting other portions of the Project Site or other Transferees. Other than upon the expiration
of the Term and except as provided in Sections 2.2, 5.8.4, 9.4.2, and 11.2, this Agreement may
only be terminated with the mutual written consent of the Parties. Any amendment to this
Agreement that does not constitute a Material Change may be agreed to by the Planning Director
(and, to the extent it affects any rights or obligations of a City department, with the approval of
that City Department). Any amendment that is a Material Change will require the approval of
the Planning Director, the Planning Commission and the Board of Supervisors (and, to the extent

it affects any rights or obligations of a City department, after consultation with that City
department). -

11.2.  Early Termination Rights. Developer shall upon thirty (30) days prior notice to
the City, have the right, in its sole and absolute discretion, to terminate this Agreement in its
entirety at any time if Developer does not Commence Construction on any part of the Project
Site by the date which is five (5) years following the Effective Date. Thereafter, the City shall,

. upon sixty (60) days prior notice to Developer, have the right, in its sole and absolute discretion,

to terminate this Agreement if the Developer has not Commenced Construction; provided
Developer can prevent any such termination by the City by providing to the City notice, within
the above sixty (60) day period, of Developer’s intent to start construction and the Developer
thereafter Commences Construction within one hundred twenty (120) days following delivery of
Developer’s notice to the City, or, if unable to actually Commence Construction within said time
period, demonstrates reasonable, good faith and continuing efforts to Commence Construction,
such as by pursuing all necessary Later Approvals, and thereafter promptly Commences
‘Construction upon receipt of the Later Approvals. :

11.3. Termination and Vesting. Any termination under this Agreement shall
concurrently effect a termination of the Approvals with respect to the terminated portion of the
Project Site, except as to any Approval pertaining to a Building that has Commenced
Construction in reliance thereon. In the event of any termination of this Agreementby -
Developer resulting from a Default by the City and except to the extent prevented by such City -
Default, Developer’s obligation to complete the Community Benefits shall continue as to the
Buﬂding that has Commenced Construction and all relevant and applicable provisions of this
Agreement shall be deemed to be in effect as such provisions are reasonably necessary in the
construction, interpretation or enforcement to this Agreement as to any such surviving

obligations. The City’s and Developer’s rights and obhgatlons under this Section 11.3 shall
survive the termination of this Agreement.

11.4. Amendment Exemptions. No issuance of a Later Approval, or amendment of an
Approval or Later Approval, shall by itself require an amendment to this Agreement, and no
change to the Project that is permitted under Applicable Law (including the Project SUD) shall
by itself require an amendment to this Agreement. Upon issuance or approval, any such matter
shall be deemed to be incorporated automatically into the Project and vested under this
Agreement (subject to any conditions set forth in the amendment or Later Approval).
Notwithstanding the foregoing, if there is any direct conflict between the terms of this
Agreement and a Later Approval, or between this Agreement and any amendment to an
Approval or Later Approval, then the Parties shall concurrently amend this Agreement (subject
to all necessary approvals in accordance with this Agreement) in order to ensure the terms of this
Agreement are consistent with the proposed Later Approval or the proposed amendment to an
Approval or Later Approval. The Planning Department and the Planning Commission, as. _
applicable, shall have the right to approve changes to the Project as described in the Exhibits in
keeping with its customary practices and Applicable Law, and any such changes shall not be.
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deemed to conflict with or require an amendment to this Agreement or the Approvals so long as
“they do not constitute a Material Change. If the Parties fail to amend this Agreement as set forth
above when required, however, then the terms of this Agreement shall prevail over any Later
Approval or any amendment to an Approval or Later Approval that conflicts with this
- Agreement.

11._5. Extension Due to Legal Action or Referendum: Excueable Delay.

11.5.1 Litigation and Referendum Extension. If any litigation is filed challenging
thls Agreement or an Approval having the direct or indirect effect of delaying this Agreement or
any Approval (including but not limited to any CEQA determinations), including any challenge
to the validity of this Agreement or any of its provisions, or if this Agreement or an Approval is -
suspended pending the outcome of an electoral vote on a referendum, then the Term of this
Agreement and all Approvals shall be extended for the number of days equal to the period _
starting from the commencement of the litigation or the suspension (or as to Approvals, the date
of the initial grant of such Approval) to the end of such litigation or suspension (a “Litigation
Extension™). The Parties shall document the start and end of a Litigation Extension in writing

within thirty (30) days from the applicable dates.

, 11.5.2 “Excusable Delay” means the occurrence of an event beyond a Party’s
reasonable control which causes such Party s performance of an obligation to be delayed,
interrupted or preveited, including, but not limited to: changes in Federal or State Laws; strikes
or the substantial interruption.of work because of labor disputes; inability to obtain matenals
freight embargoes; civil commotion, war or acts of terrorism; inclement weather, fire, ﬂoods,
earthquakes;, or other acts of God; epidemics or quarantine restrictions; litigation; unforeseen site
conditiens (including archaeological resources or the presence of hazardous materials); or the
failure of any governmental agency, public utility or communication service provider to issue a
- permit, authorization, consent or approval fequired to permit construction within the standard or
customary time penod for such issuing authority following Developer’s submittal of a complete
application for such permit, authorization, consent or approval, together with any required
materials. Excusable Delay shall not include delays resulting from failure to obtain financing or
have adequate funds, changes in market.conditions,_or the rejection of permit, authorization or
approval requests based upon Developer’s failure to satisfy the substantive requirements for the
permit, authorization or approval request. In the event of Excusable Delay, the Parties agree that -
(i) the time periods for performance of the delayed Party’s obligations 1mpacted by the
Excusable Delay shall be strictly limited to the period of such delay, interruption or prevention
and the delayed Party shall, to the extent commercially reasonable, act diligently and in good
faith to remove the cause of the Excusable Delay or otherwise complete the delayed obligation,
and (it) following the Excusable Delay, a Party shall have all rights and remedies available under
this Agreement, if the obligation is not completed within the time period as extended by the
Excusable Delay. If an event which may lead to an Excusable Delay occurs, the delayed Party
shall notify the other Party in writing of such occurrence as soon as p0331b1e after becoming
aware that such event may result in an Excusable Delay, and the manner in which such
occurrence is likely to substantially interfere with the ability of the delayed Party to perform
under this Agreement

~ 12. TRANSFER OR ASSIGNMENT; RELEASE; CONSTRUCTIVE NOTICE

12.1. Permitted Transfer of this Agreement. At any time, Developer shall have the
right to convey, assign or transfer all of its right, title and interest in and to all of the Project Site
(a “Transfer”) in the entire Project Site or in single individual units without the City’s consent,
provided that if also transfers to such party (the “Transferee”) all of its interest, rights or
obligations under this Agreement with respect to the Project Site together with any Community
Benefits (the “Transferred Property”). Notwithstanding anything to the contrary in this
Agreement, any ongoing obligations that continue after the certificate of occupancy is issued for
the Building (such as open space operation and maintenance) may be transferred to a residential, -
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commercial or other management association (“CMA”) on commercially reasonable terms so
long as the CMA has the financial capacity and ability to perform the obligations so transferred.

12.2.  Notice of Transfer. Developer shall provide not less than ten (10) days’ notice to

- the City before any proposed Transfer of its interests, rights and obligations under this
Agreement, together with a copy of the assignment and assumption agreement for that parcel
(the “Assignment and Assumption Agreement”) with a legal description. The Assignment and
Assumption Agreement shall be in recordable form, in substantially the form attached as Exhibit
F (including the indemnifications, the agreement and covenant not to challenge the enforceability
of this Agreement and not to sue the City for disputes between Developer and any Transferee,
and the other provisions of this Agreement required to be included therein. Any material

changes to the attached form will be subject to the review and approval of the Director of
Planning.

12.3. Release of Liability. Upon recordation of any Assignment and Assumption
Agreement (following the City’s approval of any material changes thereto as required pursuant
~ to Section 12.2 above), the assignor shall be released from any prospective liability or obligation
" under this Agreement related to the Transferred Property, as specified in the Assignment and
Assumption Agreement, and the assignee/Transferee shall be deemed to be “Developer” under
this Agreement with all rights and obligations related thereto with respect to the Transferred
Property. Notwithstanding anything to the contrary contained in this Agreement, if a Transferee
Defaults under this Agreement, such default shall not constitute a Default by Developer or any
other Transferee with respect to any other portion of the Project Site and shall not entitle the City
to terminate or modify this Agreement with respect to such other portion of the Project Site,
except as otherwise provided herein. Additionally, the annual review provided by Section 8 shall
be conducted separately as to Developer and each Transferee and only as to those obhgaﬁons
that Developer or such Transferee has under this Agreement.

12.4. Responsibility for Performance. The City is entitled to enforce each and every
such obligation assumed by each Transferee directly against the Transferee as if the Transferee -
~ were an original signatory to this Agreement with respect to such obligation: Accordingly, in
any action by the City against a Transferee to enforce an obligation assumed by the Transferee,
the Transferee shall not assert as a defense against the City’s enforcement of performarice of
such obligation that such obligation (i) is attributable to Developers breach of any duty or
obligation to the Ttansferee arising out of the Transfer or the Assignment and Assumption
Agreement or any other agreement or transaction between Developer and the Transferee, or
(ii) relates to the period before the Transfer.

12.5. Constructive Notice. Every person or entity who now or hereafter owns or
acquires any right, title or interest in or to any portion of the Project Site is, and shall be,
constructively deemed to have consented to every provision contained herein, whether or not any
reference to this Agreement is contained in the instrument by which such person acquired an
interest in the Project Site. Every person or entity who now or hereafter owns or acquires any
right, title or interest in or to any portion of the Project Site and undertakes any development
activities at the Project Site, is, and shall be, constructively deemed to have consented and agreed
to, and is obligated by all of the terms and conditions of this Agreement (as such terms and
conditions apply to the Project Site or applicable portion thereof), whether or not any reference

to this Agreement is contained in the instrument by which such person acquired an interest in the
Project Site.

12.6. nghts of Developer The provisions in this Section 12 shall not be deemed to
prohibit or otherwise restrict Developer from (i) granting easements or licenses to facilitate
development of the Project Site, (i1) encumbering the Project Site or any portion of the
. improvements thereon by any Mortgage, (iii) granting an occupancy leasehold interest in
portions of the Project Site, (iv) entering into a joint venture agreement or similar partnership
agreement to fulfill its obligations under this Agreement, or (v) transferring all or a portion of the
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Project Site pursuant to a foreclosure, conveyance in lieu of foreclosure, or other remedial action
in connection with a Mortgage, and none of the foregoing shall constitute a Transfer for which
the City’s consent is reqmred

13. DEVELOPER REPRESENTATIONS AND WARRANTIES

13.1. Interest of Developer; Due Organization and Standing. Developer represents that
it is the sole owner of the Project Site, with the right and authority to enter into this Agreement.
Developer is a California limited 11ab1hty company duly organized and validly existing and in
- good standing under the Laws of the State of California. Developer has all requisite power to
own its property and authority to conduct its business as presently conducted. Developer
represents and warrants that there is no Mortgage, existing lien or encumbrance recorded against
the Project Site that, upon foreclosure or the exercise of remedies, would permit the beneficiary
of the Mortgage, lien or encumbrance to eliminate or Wlpe out the obhgatlons set forth i m this
Agreement that run with applicable land.

13.2.  No Inability to Perform; Valid Execution. Developer represents and warrants that
-it is not a party to any other agreement that would conflict with Developer’s obligations under
this Agreement and it has no knowledge of any inability to perform its obligations under this
Agreement. The execution and delivery of this Agreement and the agreements contemplated
hereby by Developer have been duly and validly authorized by all necessary action. This

1T
Agreement will be a legal, valid and binding obligation of Developer, enforceable against

Developer in accordance with its terms.

13.3.  Conflict of Interest. Through its execution of this Agreement, Developer
acknowledges that it is familiar with the provisions of Section 15,103 of the City’s Chaﬂer
. Article ITI, Chapter 2 of the City’s Campaign and Governmental Conduct Code, and
Section 87100 et seq. and Section 1090 et seq. of the California Government Code and certifies
‘that it does not know of any facts which constitute a violation of said provisions and agrees that
it will immediately notify the City if it becomes aware of any such fact during the Term.

13.4. Notification of Limitations on Contributions. .- Through execution of this
Agreement, Developer acknowledges that it is familiar with Section 1.126 of City’s Campaign
and Governmental Conduct Code, which prohibits any person who contracts with the City,

whenever such transaction would: require approval by a City elective officer or the board on
- which that City elective officer serves, from making any campaign contribution to the officer at
any time from the commencement of negotiations for the contract until six (6) months after the
date the contract is approved by the City elective officer or the board on which that City elective
officer serves. San Francisco Ethics Commission Regulation 1.126-1 provides that negotiations
are commenced when a prospective contractor first communicates with a City officer or
employee about the possibility of obtaining a specific contract. This communication may occur
in person, by telephone or in writing, and may be initiated by the prospective contractor or a City
officer or employee. Negotiations are completed when a contract is finalized and signed by the
City and the contractor. Negotiations are terminated when the City and/or the prospective
contractor end the negotiation process before a final decision is made to award the contract.

13.5. Other Documents. To the best knowledge of Siavash Tahbazof, after reasonable
inquiry, no document furnished by Déveloper to the City with its application for this Agreement
nor this Agreement contains any untrue statement of material fact or omits a material fact )
- necessary to make the statements contained therein, or herein, not misleading under the
cucumstances under which any such statement shall have been made.

13.6.  No Bankruptcy. Developer represents and warrants to the City that Developer has
neither filed nor is the subject of any filing of a petition under the federal bankruptcy law or any-
federal or state insolvency laws or Laws for composition of indebtedness or for the
reorganization of debtors, and, to the best of Developer’s knowledge, no such filing is
threatened.
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14. MISCELLANEOUS PROVISIONS

14.1. Entire Agreement. This Agreement, including the preamble paragraph Recitals
and Exhibits, and the agreements between the Parties specifically referenced in this Agreement,

- constitutes the entire agreement between the Parties W1th respect to the subject matter contained
herem

14.2. Incorporation of Exhibits. Except for the Approvals which are listed solely for
the convenience of the Parties, each Exhibit to this Agreement is incorporated herein and made a
part hereof as if set forth in full. Each reference to an Exhibit in this Agreement shall mean that

- Exhibit as it may be updated or amended from time to time in accordance with the terms of this
Agreement.

14.3. Binding Covenants; Run With the Land. Pursuant to Section 65868 of the
Development Agreement Statute, from and after recordation of this Agreement, all of the
provisions, agreements, rights, powers, standards, terms, covenants and obligations contained in
this Agreement shall be binding upon the Parties and sub_J ect to the provisions of this
Agreement, including without limitation Section 12, their respective heirs, successors (by
merger, consolidation, or otherwise) and assigns, and all persons or entities acquiring the Project
Site, any lot, parcel or any portion thereof, or any interest therein, whether by sale, operation of
law, or in any manner whatsoever, and shall inure to the benefit of the Parties and their
respective heirs, successors (by merger, consolidation or otherwise) and assigns. Subject to the -
provisions of this Agreement, including without limitation Section 12, all provisions of this
Agreement shall be enforceable during the Term as equitable servitudes and constitute covenants

and benefits running with the land pursuant to apphcable Law, including but not limited to
California Civil Code Section 1468. :

- 14.4. Applicable Law and Venue. This Agreement has been executed and delivered in
and shall be interpreted, construed, and enforced in accordance with the Laws of the State of
California. All rights and obhgatlons of the Parties under this Agreement are to be performed in
the City and County of San Francisco, and the City and County of San Francisco shall be the

venue for any legal action or proceedmg that may be brought, or arise out of in connection with
or by reason of this Agreement. -

14.5. Construction of Agreement. The Parties have mutually negotiated the terms and
conditions of this Agreement and its terms and provisions have been reviewed and revised by

- legal counse] for both the City and Developer. Accordingly, no presumption or rule that

ambiguities shall be construed against the drafting Party shall apply-to the interpretation or
enforcement of this Agreement. Language in this Agreement shall be construed as a whole and
in accordance with its true meaning. The captions of the paragraphs and subparagraphs of this
Agreement are for convenience only and shall not be considered or referred to in resolving
questions of construction. Fach reference in this Agreement to this Agreement or any of the

- Approvals shall be deemed to refer to this Agreement or the’Approvals as amended from time to -
time pursuant to the provisions of this Agreement, whether or not the particular reference refers
to such possible amendment. In the event of a conflict between the provisions of this Agreement
and Chapter 56, the provisions of this Agreement will govern and control.

14.6. Project Is a Private Undertaking; No Joint Venture or Partnership. The
development proposed to be undertaken by Developer on the Project Site is a private
development.. The City has no interest in, responsibility for, or duty to third persons concerning
any of said improvements. Developer shall exercise full dominion and control over the Project
Site, subject only to the limitations and obligations of Developer contained in this Agreement.
Nothing contained in this Agreement, or in any document executed in connection with this
Agreement, shall be construed as creating a joint venture or partnership between the City and
Developer. Neither Party is acting as the agent of the other Party in any respect hereunder.
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A )
Developer is not a state or govemmental actor with respect to any activity conducted by -
Developer hereunder.

14.7. Recordation. Pursuant to the Development Agreement Statute and Chapter 56,
the Clerk of the Board of Supervisors shall have a copy of this Agreement recorded in the
Official Records within ten (10) days after the Effective Date of this Agreement or any
amendment thereto, with costs to be borne by Developer.

14.8. - Obligations Not Dischargeable in Bankruptcy. Developer’s obligations under thrs
Agreement are not dischargeable in bankruptcy.

14.9. Survival. Following expiration of the Term, this Agreement shall be deemed
terminated and of no further force and effect except for any provision which, by its express -
terms, survrve the expiration or termination of this Agreement.

14.10. Signature in Counterparts. This Agreement may be executed in duphcate
counterpart originals, each of which is deemed to be an original, and all of which when taken
togethet shall constitute one and the same instrument. .

14.11. Notices. Any notice or communication required or authorized by this Agreernent
shall be in writing and may be delivered personally or by registered mail, return receipt

requested. Notice, whether given by personal delivery or registered mail, shall be deemed to-
have been oiven onA received unon the actnal receint hv anv of the QAAT‘PQQPPQ degi Oﬂﬂde below

YouvaL g QuLig LS U UL v Qe aovon =8 axs Qi oS Luel

as the person to whom notices are to be sent. Either Party to this Agreement may at any time,
upon notice to the other Party, designate any other person or address in substitution of the person
and address to which such notice or communication shall be given. Such notices or

- communications shall be given to the Parties at their addresses set forth below:

To City:

John Rahaim

Director of Planning

San Francisco Planning Department
1650 Mission Street, Suite 400

- San Francrsco California 94102

with a copy to:

Dennis J. Herrera, Esq.

City Attorney-

City Hall, Room 234

1 Dr. Carlton B. Goodlett Place

San Francisco, CA 94102

Attn: Real Estate/Finance, 915 Cayuga Project

To Developer:

Atlas Property Group, Inc.
Attention: Jennifer Bobbitt
1256 Howard Street

San Francisco, CA 94103

with a copy to:

- Tahbazof Law Firm

Attn: Sufi Tahbazof Hariri, Esq.
1256 Howard Street

San Francisco, CA 94103
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14.12. Limitations on Actions. Pursuant to Section 56.19 of the Administrative Code,
any decision of the Board of Supervisors made pursuant to Chapter 56 shall be final. Any court
action or proceeding to attack, review, set aside, void, or annul any final decision or
determination by the Board of Supervisors shall be commenced within ninety (90) days after
such decision or determination is final and effective. Any court action or proceeding to attack,
review, set aside, void or annul any final decision by (i) the Planning Director made pursuant to
Administrative Code Section 56. 15(d)(3) or (i) the Planning Commission pursuant to

Administrative Code Section 56.17(e) shall be commenced within ninety (90) days after- sald
decision is final.

14.13. Severability. Except as is otherwise specifically provided for in this Agreement
with respect to any Laws which conflict with this Agreement, if any term, provision, covenarit,
or condition of this Agreement is held by a court of competent jurisdiction to be invalid, void, or
unenforceable, the remaining provisions of this Agreement shall continue in full force and effect
unless enforcement of the remaining portions of this. Agreement would be unreasonable or

grossly inequitable under all the circumstances or Would frustrate the purposes of this
Agreement.

14.14. MacBride Pnncngles The City urges companies doing busmess in Northern
Ireland to move toward resolving employment inequities and encourages them to abide by the
MacBride Principles as expressed in San Francisco Administrative Code Section 12F.1 ef seq.
The City also urges San Francisco companies to do business with corporations that abide by the
MacBride Principles. Developer acknowledges that it has read and understands the above
statement of the City concerning doing business in Northern ITreland.

14.15. Tropical Hardwood and Virgin Redwood. The City urges companies not to
import, purchase, obtain or use for any purpose, any tropical hardwood, tropical hardwood wood
product, virgin redwood, or virgin redwood wood product, except as expressly permitted by the
application of Sections 802(b) and 803(b) of the San Francisco Environment Code.

14.16. Sunshine. Developer understands and agrees that under the City’s Sunshine
Ordinance (Administrative Code, Chapter 67) and the California Public Records Act (California’
Government Code Section 250 et seq.), this Agreement and any and all records, information, and
materials submitted to the City hereunder are public records subject to public disclosure. To the
extent that Developer in good faith believes that any financial materials reasonably requested by
the City constitutes a trade secret or confidential proprietary information protected from
disclosure under the Sunshine Ordinance and other Laws, Developer shall mark any such
materials-as such. When a City official or employee receives a request for information that has
been so marked or designated, the City may request further evidence or explanation from
Developer. If the City determines that the information does not constitute a trade secret or
proprietary information protected from disclosure, the City shall notify Developer of that
conclusion and that the information will be released by a specified date in order to provide
Developer an opportunity to obtain a court order prohibiting disclosure.

14.17. Non-Liability of City Officials and Others. Notwithstanding anything to the
contrary in this Agreement, no individual board member, director, commissioner, officer,
employee, official or agent of City or other City Parties shall be personally liable to Developer
its successors and assigns, in the event of any Default by City, or for any amount which may
become due to Developer, its successors and assigns, under this Agreement.

14.18. Non-Liability of Developer Officers and Others. Notwithstanding anything to the
" contrary in'this Agreement, no individual board member, director, officer, employee, official,
partner, employee, or agent of Developer or any affiliate of Developer shall be personally liable
to City, its successors and assigns, in the event of any Default by Developer, or for any amount -
which may become due to City, its successors and assign, under this Agreement.
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14.19. No Thll’d Party Beneficiaries. There are no third party beneficiaries to thls
Agreement.

14.20. Compliance with Laws. In connection with the PIOJ ect, Developer shall comply
with all applicable Law. '

[signatures follow on next page]
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IN WITNESS WHEREQF the Parties hereto have executed this. Agreement as of the day

and year first above written.
CITY:
CITY AND COUNTY OF SAN |

FRANCISCO,
a municipal corporatlon

By:

Approved as to form:

DENNIS J. HERRERA, City Attorney

By:

John Rahaim
Director of Planning

Approved on '
. Board of Supervisors Ordinance No.

SYTS INVESTMENTS, LLC,

a California limited liability company

By:

Elizabeth A. Dietrich
Deputy City Attormey

Name:
Tts:

29
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A notary public or other officer completing this certificate verifies only the identity of the individual who signed the

document to which this certificate is attached, and not the truthfulness, accuracy, or validity of that document.

State of California | ) |

County of San Francisco )

On , before me, , | ~ , & Notary Public,
personally appeared ' K . who proved to mé on the basis of

satisfactory evidence to be the person(s) whose name(s) 1s/are subscribed to the within
instrument and acknowledged to me that he/she/they executed the same in his/her/their
authorized capacity(ies), and that by his/her/their signature(s) on the instrument the person(s), or
the entity upon behalf of which the person(s) acted, executed the mstrument

I certlfy under PENALTY OF PERJURY under the laws of the State of California that the.
: foregomg paragraph is true and correct.

WITNESS my hand and official seal.

Signature

A notary public or other officer completing this certificate verifies only the identity of the individual who signed the

{ document to which this certificate is attached, and not the truthfulness, accuracy, or validity of that document,

State of California | » )

County of San Francisco )

On . , before me, , a Notary Public,
personally appeared ~ . , who proved to me on the basis of

satisfactory evidence to be the person(s) whose name(s) is/are subscribed to the within
instrument and acknowledged to me that he/she/they executed the same in his/her/their
authorized capacity(ies), and that by his/her/their signature(s) on the instrument the person(s), or
the entity upon behalf of which the person(s) acted, executed the instrument.

- I certify under PENALTY OF PERJURY under the laws of the State of Cahforma that the
foregomg paragraph is true and correct.

WITNESS my hand and official seal.

Signature
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A notary public or other officer completing this certificate verifies only the identity of the individual who signed the
document to which this certificate is attached, and not the truthfulness, accuracy, or validity of that document.

State of California -~ | _ )
County of San Francisco )
On ', before me, . , a Notary Public,
personally appeared : , who proved to me on the basis of

satisfactory evidence to be the person(s) whose name(s) is/are subscribed to the within
instrument and acknowledged to me that he/she/they executed the same in his/her/their
authorized capacity(ies), and that by his/her/their signature(s) on the instrument the person(s), or
the entity upon behalf of which the person(s) acted, executed the instrument.

I certify under PENALTY OF PERJURY under the 1aWS of the State of California that the
foregomg paragraph is true and correct.

- WITNESS my hand and official seal.

Signature

A notary public or other officer completing this certificate verifies only the identity of the individual who signed the
document to which this cettificate is attached, and not the truthfulness, accuracy, or validity of that document.

State of California ' )

County of San Francisco )
| On ' , before me, ' , a Notary Public,
personally appeared ' , who proved to me on the basis of

-satisfactory evidence to be the person(s) whose name(s) is/are subscribed to the within
instrument and acknowledged to me that he/she/they executed the same in his/her/their
authorized capacity(ies), and that by his/her/their signature(s) on the instrument the person(s) or
the entity upon behalf of which the person(s) acted, executed the instrument.

I certify under PENALTY OF PERJURY under the laws of the State of California that the
foregoing paragraph is true and correct.

WITNESS my hand and official seal.

Signature
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A notary public or other officer completing this certificate verifies only the identity of the individual who signed the

document to which this certificate is attached, and not the truthfulness, accuracy, or validity of that document.

State of California )

County of San Francisco . )
On 3 - , before me, ' , a Notary Public,
personally appeared - , who proved to me on the basis of

satisfactory evidence to be the person(s) whose name(s) is/are subscribed to the within
instrument and acknowledged to me that he/she/they executed the same in his/her/their
authorized capacity(ies), and that by his/her/their signature(s) on the instrument the person(s), or
- the entity upon behalf of which the person(s) acted, executed the instrument.

I certify under PENALTY OF PERJURY under the laws of the State of California that the
foregoing paragraph is true and correct.

WITNESS my hand and official seal.

Signature

A notary public or other officer completing this certificate verifies only the identity of the individual who signed the

document to which this certificate is attached, and not the truthfulness, accuracy, or validity of that-document.

State of California o | )

County of San Francisco )

On , before me, , a Notary Public,
personally appeared - , who proved to me on the basis of

satisfactory evidence to be the person(s) whose name(s) is/are subscribed to the within .

instrument and acknowledged to me that he/she/they executed the same in his/her/their -

authorized capacity(ies), and that by his/her/their signature(s) on the instrument the person(s), or
“the entity upon behalf of which the person(s) acted executed the instrument.

I certify under PENALTY OF PERJURY undcr the laws of the State of California that the
foregoing paragraph is true and correct '

WITNESS my hand and official seal.

Signature
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RECORDING REQUESTED BY
CLERK OF THE BOARD OF SUPERVISORS
OF THE CITY AND COUNTY OF SAN FRANCISCO

(Exempt from Recording Fees
Pursuant to Government Code
Section 27383)

AND WHEN RECORDED MAIL TO:

Angela Calvillo

Clerk of the Board of Supervxsors
City Hall, Room 244

1 Dr. Carlton B. Goodlett Place
San Francisco, CA 94102

FOCUSED DEVELOPMENT AGREEMENT
| 'BY AND BETWEEN
"THE CITY AND COUNTY OF SAN FRANCISCO
AND SYTS INVESTMENTS, LLC

Block 6954, Lots 039
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FOCUSED DEVELOPMENT AGREEMENT
" BY AND BETWEEN
THE CITY AND COUNTY OF SAN FRANCISCO
AND SYTS INVESTMENTS LLC.

This Focused Development Agreement, dated for reference purposes only as of
' ., 2019, is between the City and County of San.Francisco, a municipal
.corporation (the “Clty”) acting by and through its Planning Department, and SYTS
INVESTMENTS, LLC, a California limited liability company (“Developer”). The City and
Developer are also sometimes referred to individually as a “Party” and together as the
“Parties”. Capitalized terms not defined when introduced shall have the meanings given in
Article 1. ~ ‘ : .

RECITALS

This Agreement is made with reference to the following facts:

A. Developer owns an approximately 32,182 square foot site located on the east side
of Cayuga Avenue on the block bounded by Cayuga Avenue, Ocean Avenue, Alemany
Boulevard, and Onandaga Avenue in the Outer Mission neighborhood of San Francisco, on the
real property identified on Exhibit A-1 and more particularly described on Exhibit A-2 (the
“Project Site”). The Project Site is currently improved with a two-story building with
approximately 12,555 square feet of commercial space and approximately 12 surface parking
spaces accessed via a driveway on Cayuga Avenue. The Project Site is located in the Excelsior
Outer Mission Street Zoning Use District and in the 40-X Height and Bulk District.

: B. . Developer proposes to demolish the existing building and construct a 5-story
residential building that will provide 116 dwelling units, 69 car parking spaces, 116 class 1
bicycle parking spaces and 18 class 2 bicycle spaces, all as more particularly described on
Exhibit B (the “Project”). Flfty eight (58) of the residential units within the Project will be
below market residential units that are permanently affordable to households earning between
55% and 100% of area median income in accordance with Planmng Code Section 415 et seq.
(collectively, the “BMR Units™).

C. . Inorder to strengthen the public planning process, encourage private participation
in comprehensive planning, and reduce the economic risk of development, the Legislature of the
State of California adopted Government Code Section 65864 ef seq. (the “Development
Agreement Statute”), which authorizes the City to enter into a development agreement with any
person having a legal or equitable interest in real property regarding the development of such
property. Pursuant to Government Code Section 65865, the City adopted Chapter 56 of the
. Administrative Code (“Chapter 56”) establishing procedures and requirements for entering into.
a development agreement pursuant to the Development Agreement Statute. The Parties are
entering into this Agreement in accordance with the Development Agreement Statute and
Chapter 56.

D. In addition to the overall public benefits to the City from Developer generally,
and the Project in particular, the City has determined that as a result of the development of the
Project in accordance with this Agreement, additional clear benefits to the public will accrue that
could not be obtained through application of existing City ordinances, regulations, and policies.
Major additional public benefits to the City from the Project include providing significantly more
BMR Units than would otherwise be required by Section 415 ef seq. of the Planning Code. In
particular, one half of the Project’s units will be BMR units, including eleven (11) BMR units at
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’ 55% of area median income, twelve (12) BMR Units at 80% of area median income, and thirty-
five (35) BMR Units at 100% of area median income.

E. It is the iritent of the Parties that all acts referred to in this Agreement shall be
accomplished in a way as to fully comply with the California Environmental Quality Act
(California Public Resources Code Section 21000 et seq.; “CEQA”), the CEQA Guidelines
(Title 14, California Code of Regulations, Section 15000 et seq.); (‘CEQA Guidelines™), the
Development Agreement Statute, Chapter 56, the Planning Code, the Enacting Ordinance and all
- other applicable Laws in effect as of the Effective Date. This Agreement does not limit the :
City’s obligation to comply with applicable environmental Laws, including CEQA, before taking
any discretionary action regarding the Project, or the Developer’s obligation to comply with all
applicable Laws in connection with the development of the Project.

F. The Preliminary Mitigated Negative Declaration was prepared for the Project and
published on January 23, 2019 and became final without appeal on | | (“MIND?”).
On | |, the Plannmg Commission held a public hearing on this Agreement and the
Project, duly noticed and conducted under the Development Agreement Statute and Chapter 56.
Followmg the public hearing, the Planning Commission by Resolution No, |
determined among other things that the MND thoroughly analyzes the Project and adopted a
Mitigation Monitoring Reporting Program (the “CEQA Findings”) and further determined by
Resolution No. | | that the Project and this Agreement will, as a whole, and taken in
their entirety, continue to be consistent with the objectives, policies, general land uses and
programs specified in the General Plan, as proposed to be amended, and the policies set forth in
Section 101.1 of the Planning Code (together the “General Plan Consistency Findings”).

G. On[ ], the Land Use and Transportation Committee of the Board of
Supervisors, having received the Planning Commission’s recommendations, held a public
hearing on this Agreement pursuant to the Development Agreement Statute and Chapter 56.
Following the public hearing, the Land Use and Transportation Committee of the Board
incorporated by reference the CEQA Findings and the General Plan Con51stency Fmdmgs and
recommended the approval of this Agreement.

H. On| 1, the Board adopted Ordinance Nos. | and
[ |,.amending the Planning Code, the Zoning Map, approving this Agreement (File No.
), and authorizing the Planning Director to execute this Agreement on behalf of the C1ty
(the “Enactmg Ordinance”). The Enacting Ordinance took effect on | 1

Now therefore, for good and Valuable consideration, the recelpt and sufficiency of which
are hereby acknowledged the Parties agree as follows:

AGREEMENT

1. DEFINITIONS In add1t1on to the definitions set forth in the above preamble paragraph,

Recitals and elsewhere in this Agreement, the followmg deﬁmtlons shall apply to this
" Agreement:

1.1.“Administrative Code” means the San Francisco Adlmmstratwe Code.

1.2. “Agreement” means this Fooused Development Agreement, the Exhibits which are -
expressly incorporated herein, and any amendments thereto.

' 1.3.“AMI” means the unadjusted median income levels derived from the U.S.
" Department of Housing and Urban Development on an annual basis for the San Francisco area,
adjusted solely for household size, but not for high housing cost area.
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1.4. “Annual Review Date” has the meaning set forth in Section 8.1.

1.5.“Applicable Laws” has the meaning set forth in Section 5.2 (where not capitalized,
“applicable Law” has its plain meaning and refers to Laws as otherwise defined herein).

1.6. “Approvals means the City approvals; entitlements, and permits‘ listed on
Exhibit E.

'1.7.“Assignment and Assumption Agreement” has the meaning set forth in
Section 12.2.

' 1.8.“BMR Units” has the meaning set forth in 'RecitallB.

1.9.“Board of Supervisors” or “Board” means the Board of Supervisors of the City
and County of San Francisco.

1.10. “Building” or “Bulldmgs” means each of the existing, modified and new
buildings on and to be constructed on the PI‘OJ ect Site, as generally provided in the Proj ect
Descr1pt1on attached as Exhibit B. ‘

1.11. “CEQA” has the meaning set forth in Recital E.
1.12. “CEQA Findings” has the meaning set forth in Recital F..

1 19 I A Fd ol 0a?? Tang +hh
1.13. “CEQA Guidelines” has the meaning set forth in Recital E.

- 1.14. “Chapter 56” has the meaning set forth in Recital C..

1.15. “City” means the City as defined in the opening paragraph of this Agreement.
Unless the context or text specifically provides otherwise, references to the City means the City
acting by and through the Planning D1rector or, as necessary, the Planning Commission or'the.
Board of Supervisors. ‘ :

1.16. “City Agency” or “City Agenc1es means the City departments, agencies, boards,

_ commissions, and bureaus that execute or consent to this Agreement, or are controlled by
Jpersons or commissions that have executed or consented to this Agreement, that have

subdivision or other permit, entitlement or approval authority or jurisdiction over development
-of the Project, or any improvement located on or off the Project Site, including, without
limitation, the City Administrator, Planning Department, MOHCD, OEWD SFMTA, DPW,
DBI, together with any successor C1ty agency, department, board, or commission. Nothing in
this Agreement shall affect the jurisdiction under the City’s Charter of a City department that
has not approved or consented to this-Agreement in connection with the issuance of a Later
Approval. The City actions and proceedings subject to this Agreement shall be through the
Planning Department, as well as affected City Agencies (and When required by applicable Law,
the Board of Supervisors).

1.17. “City Attorney’s Office” means the Office of the Clty Attorney of the City and
County of San Francisco.

1.18. “City Parties” has the meaning set forth in Section 4.7.

- 1.19. “City-Wide” means all real property within the territorial limits of the City and
County of San Francisco, not including any property. owned or controlled by the Umted States
or by the State of California and therefore not subject to City regulation.

1.20. “Commence Construction,” “Commenced Constructlon, or
“Commencement of Construction” means groundbreaking in connection with the
commencement of physical construction of the Building foundation, but speciﬁcally excluding
the demolition or partial demolition of existing structures.

1.21. “Community Benefits” has the meaning set forth in Section 4.1.

1.22. “Community Benefits Program” has the meaning set forth in Section 4.2.
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1.23. “Costa-Hawkins Act” has the meaning set forth in Section 5.12.

1.24. “DBI” means the Department of Building Inspection of the C1ty and County of
San Francisco.

1.25. “Default” has the meaning set forth in Sectlon 9.3.

1.26. “Developer’? has the meaning set forth in the opening paragraph of this
Agreement, and shall also include (1) any Transferee as to the applicable Transferred Property,

and (ii) any Mortgagee or assignee thereof that acquires title to any Foreclosed Property but
_only as to such Foreclosed Property. :

1.27. “Development Agreement Statute” has the meaning set forth in Recital C, as in
effect as of the Effective Date.

1.28. “DPW” means the-.San Francisco Départment of Public Works.

1.29. “Effective Date” has the meaning set forth in Section 2.1.

1.30. “Enacting Ordinance” has the meaning set forth in Recital H.
1.31. “Excusable Delay” has the meaning set forth in Section 11.5.2.
1.32. “Existing Standards” has the meaning set forth in Section 5.2.

1.33. “Existing Uses” means all existing lawful uses of the existing Building and
improvements (and including, without limitation, pre-existing, non-conforming uses under the
Planning Code) on the Project Site as of the Effective Date, as the same may be modified by

the Approvals and any Later Approvals. .

- 1.34. “Federal or State Law Exception” has the meaning set forth in Section 5.8.1.

1.35. “Fmally Granted” means (1) any and all apphoable appeal perlods for the filing
of any administrative or judicial appeal challenging the issuance or effectiveness of any of the
Approvals, this Agreement or the MND shall have expired and no such appeal shall have been
filed, or if such an administrative or judicial appeal is filed, the Approvals, this Agreement or
the MND, as applicable, shall have been upheld by a final decision in each such appeal without
adverse effect on the applicable Approval, this Agreement or the MND and in the case of a
judicial appeal the entry of a final judgment, order or ruling upholding the applicable
Approval, this Agreement or the MND and (ii) if a referendum petition relating to this
Agreement is timely and duly circulated and filed, certified as valid and the City holds an
election, the date the election results on the ballet measure are certified by the Board of

Superv1sors in the manner provided by the Electlons Code reﬂectlng the final defeat or
rejection of the referendum.

- 1.36. “Foreclosed Property” has the meaning set forth in Sectlon 10.5.
1.37. “General Plan Consistency Findings” has the meamng set forth in Recital F,

1.38. “Gross Floor Area” has the meaning set forth in Planning Code as of the
apphcable date of determination of such area. .

Exhibit C.

1.40. “Impact Fees and Exactlons means any fees, contributions, special taxes,
exactions, impositions, and dedications charged by the C1ty, whether as of - the date of this
Agreement or at any time thereafter during the Term, in connection with the development of
Projects, including but not limited to transportation and transit fees, child care requirements or
in-lieu fees, housing (including affordable housing) requirements or fees, dedication or
reservation requirements, and obligations for on-or off-site improvements. Impact Fees and

- Exactions shall not include the Mitigation Measures, Processing Fees, taxes or special

1.39. “Housmg Program” means the Affordable Housing Program attached hereto as
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asse’ssfnents or school district fees, and SFPUC Capacity Charges, and any fees; taxes,
assessments, or impositions imposed by any Non-City Agency, all of which shall be due and
payable by Developer as and when due in accordance with Applicable Laws.

: 1.41. “Later Approval(s)” méans (i) any other land use approvals, entitlements, or
permits from the City or any City Agency other than the Approvals, consistent with the
Approvals and necessary or advisable for the implementation of the Project, including without
limitation, demolition permits, grading permits, site permits, building permlts lot line
adJustments sewer and water connection permits, major and minor encroachiment permits,
street and sidewalk modifications, street improvement permits, permits to alter, certificates of
‘occupancy, transit stop relocatlon permits, improvement plans, lot mergers, lot line
adjustments, and re-subdivisions. A Later Approval shall also include any amendment to the
foregoing land use approvals, entitlements, or permits, or any amendment to the Approvals that
are sought by Developer and approved by the City in accordance with the standards set forth n
this Agreement.

1.42. “Law(s)” means the Constitution and laws of the United States, the Constitution
and laws of the State of California, the laws of the City and County of San Franc1sco and any
codes, statutes, rules, regulations, or executive mandates thereunder, and any State or Federal
court decision (mcludmg any order, injunction or writ) thereunder. The term “Laws” shall
refer to any or all Laws as the context may require. :

1.43. “Law Adverse to City” is defined in Section 5.8.4.
1.44. “Law Adverse to Developer” is defined in Section 5.8.4.

1.45. “Life of the Pro;ect” means the period of time that the Project or any
modlﬁcatlon of the Project remains in existence.

1.46. “Litigation Extension” has the meaning set forth in Section 11.5.1.
1.47. “Losses” has the‘ meaning set forth in Section 4.7.

1.48. “Material Change” means any modification that would materially alter the -
rights, benefits or obligations of the City or Developer under this Agreement that is not
consistent with the Project SUD or that (i) extends the Term, (ii) changes the permitted uses of
the Project Site, (iif) decreases the Community Benefits, (iv) increases the maximum beight,
density, bulk or size of the P].‘O_] ect, (V) increases parkmg ratios, or (V1) ‘changes the Impact Fees
and Exactions.

1.49. “Mmgatmn Measures” means the mitigation measures (as defined by CEQA)
applicable to the Project as set forth in the MMRP or that are necessary to mitigate adverse
environmental impacts identified through the CEQA process as part of a Later Approval.

1.50. “MMRP” means that certain mitigation monitoring and reporting pro gram for the
Project Site, adopted by the Planning Commission and the Board

1.51. “MND” has the meaning set forth in Recital F.

. 1.52. “Mortgage” means a mortgage, deed of trust or other lien on all or part of the
Proj ect Site to secure an obhgatmn made by the applicable property owner.

1.53. “Mortgagee means (i) any mortgagee or beneficiary under a Mortgage, and (ii) a
person or entity that obtains title to all or part of the Project Site as a result of foreclosure .
- proceedings or conveyance or other action in lieu thereof, or other remedial action.

1.54. “Municipal Code” means the San Francisco Municipal Code.
1.55. “New City Laws” has the meaning set forth in Section 5:6.
1.56. “Non-City Agency” means Federal, State, and local governmental agencies that
are independent of the City and not parties to this Agreement.
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1.57. “Non-City Approval” means any permits, agreements, or entitlements from Non-
City Agencies as may be necessary for the developmient of the Project.

1.58. “OEWD” means the San Francisco Office of Econormc and Workforce
Development.

1.59. “Official Records” means the official real estate records of the City and County
of San Francisco, as maintained by the City’s Asscssor—Recordcr s Office.

1.60. “Party” and “Parties” has the meaning set forth in the opening paragraph of thls

Agreement and shall also include any party that becomes a party to this Agreement, such as a
Transferee.

1.61. “Planning Code” means the San Francisco Planning Code.

1.62. “Planning Commission” means the Planning Commission of the City and
County of San Francisco.

1.63. “Planning Dep artment” means the Planmng Department of the Clty and County
-of San Francisco.

1.64. “Planning Director” means the Director of Planning of the Clty and County of
- San Franc1sco

1.65.¢ Processmg Fees” means the standard fee imposed by the City upon the

- submission of an application for a permit or approval, which is not an Impact Fee or Exaction,
in accordance with the City practice on a City-Wide basis.

1.66. “Project” means the development project as described in Recital B and Exhibit B
and the Approvals, together with Developer’s rights and obligations under this Agreement.

1.67. “Project Site” has the meaning set forth in Recital A, and as more particularly
described in BExhibits A-1 and A-2. ~

1.68. “Project SUD” means Planning Code Section - as a_do.ptcd by the
Board in Ordinance No. [ - 1. : - ‘

“Public Health and Safety Exception” has the meaning set forth in Section 5.8.1.

1.69. “Recorded Restrictions” means the restrictions running with the land, binding
upon Developer and successor owners of all or part of the Project, as more partlcularly
described in Section 5.6.3.

1.70. “SFMTA” means the San Francisco Municipal TransportationiAgency.
1.71. “SFPUC” means the San Francisco Public Utilities Commission.

' 1.72. “SFPUC Capacity Charges” means all water and sewer capacity and connection
fees and charges payable to the SFPUC, as and when due in accordance with the-applicable
Clty requirements.’

1.73. “Subdivision Code” means the San Francisco Subdivision Code.

1.74. “Subdivision Map Act” means the California Subdivision Map Act, California
- Government Code § 66410 et seq.

1.75. “Term” has the meaning set forth in Section 2.2.

1.76. “Third-Party Challenge” means any administrative, legal or equitable action or
proceeding instituted by any party other than the City or Dcveloper challenging the validity or
performance of any provision of this Agreement, the Project, the Approvals or Later
Approvals, the adoption or certification of the MND or other actions taken pursuant to CEQA,
or other approvals under Laws relating to the Project, any action taken by the City or
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Developer in furtherance of this Agreement, or any combrnatmn thereof relatlng to the Project
or any portion thereof.

1.77. “I'ransfer,” “Transferee” and “Transferred Property” have the meanmgs set
forth in Section 12.1, and in all events excludes (1) a transfer of ownership or membership
interests in Developer or any Transferee, (2) grants of easement or of occupancy rights for
existing or completed Buildings or other improvements (including, without limitation, space
leases'in Buildings), and (3) the placement of a Mortgage on the Project Site.

1.78. “Vested Elements” has the meaning set forth in Section 5.1.
2. EFFECTIVE DATE; TERM

2.1. Effective Date. This Agreement shall take effect upon the later of (1) the full
execution and delivery of this Agreement by the Parties and (ii) the date the Enacting '
Ordinance is effective and operative (“Effective Date”).

2.2. Term. The term of this Agreement shall commence upon the Effective Date and
shall continue in full force and effect until the earlier to occur of the following: () a final
certificate of occupancy for all of the Project is issued, or (b) five (5) years after the Effective
Date, as extended for each day of a Litigation Extens1on and Excusable Delay, unless this
Agreement is extended or earlier termmated as provided herein (“Term”). The term of any
conditional use permit, planned unit development, any tentative subdivision map, and any
subsequent subdivision map shall be for the longer of (a) the Term, or (b) the term otherwise
allowed under the Subdivision Map Act or conditional use approval as apphcable

3. GENERAL RIGHTS AND OBLIGATIONS

3.1. Development of the Project. Developer shall have the vested right to develop the
Project in accordance with and subject to the provisions of this Agreement, and the City shall
consider and process all Later Approvals for development of the Project in accordance with
and subject to the provisions of this Agreement. The Parties acknowledge (i) that (i)
Developer has obtained all Approvals from the City required to Commence Construction of the
Project, other than any required Later Approvals and (ii) that may proceed in accordance with

" this Agreement with the construction and, upon completion, use and occupancy of the Project

as a matter of right, subject to the attainment of any requlred Later Approvals and any Non-
C1ty Approvals.

3.2. Workforce Developer shall require project sponsors, contractors, consultants
subcontractors and subconsultants, as applicable, to undertake workforce developrnent
activities in both the construction and end use phases of the Project in accordance with
Administrative Code Section 83.11 and Applicable Laws.

4. PUBLIC BENEFITS; DEVELOPER OBLIGATIONS AN D CONDITIONS TO
DEVELOPER’S PERFORMANCE .

4.1. Community Benefits Exceed Those Required by Existing Ordinances and
Regulations. The Parties acknowledge and agree that the development of the Project in
accordance with this Agreement provides a number of public benefits to-the City beyond those
achievable through existing Laws, including those set forth in this Article 4 (the “Community
Benefits™). The City acknowledges and agrees that a number of the Community Benefits
would not be otherwise achievable without the express agreement of Developer under this
Agreement. Developer acknowledges and agrees that, as a result of the benefits to Developer
under this Agreement, Developer has received good and valuable consideration for its
provision of the Community Benefits, and the City would not be willing to enter into this
Agreement without the Community Benefits. Time is of the essence with respect to the
completion of the Community Benefits.
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: 4.2. Community Benefits. Developer shall provide the following Community Benefits
(collectively, the “Community Benefits Program”™):

(a) alleviating pressure on the City’s ex1st1ng housing stock by adding
approx1mately one hundred sixteen (116) residential units;

~(b)  providing eleven (11) BMR Units at 55% of AMI;
(é) providing twelve (12) BMR Units at 80% of AMI;
(d)  providing thirty-five (35) BMR Units at 100% of AMI;

(e) adhering to the Affordable Housing Performance Schedule as further
~ described in Exhibit D.

4.3, Obligation to Provide Community Benefits. Prior to obtaining a site permit for all
or any portion of the Project, Developer will record the Recorded Restrictions against the Project
Site. Prior to obtaining any temporary certificate of occupancy or certificate of occupancy for
any portion of the Project, Developer will provide the Community Benefits. Developer’s
obligation to provide the Community Benefits is conditioned upon obtaining a temporary
- certificate of occupancy or a certificate of occupancy for all or any portion of the Project.

4.4. No Additional CEQA Review Required; Reliance on MND for Future

Discietionary Approvals. The Parties acknowledge that the MIND prepared for the Project
complies with CEQA. The Parties further acknowledge that (a) the MND contains a thorough -
analysis of the Project, and (b) the Mitigation Measures have been adopted to eliminate or reduce
- to an acceptable level certain adverse environmental impacts of the Project, and (c) the Board of
Supervisors adopted CEQA Findings, pursuant to CEQA Guidelines. Accordingly, the City does
not intend to conduct any further environmental review or impose any additional mitigation
under CEQA for any aspect of the Project vested under this Agreement. The City shall rely on
the MIND, to the greatest extent possible in accordance with applicable Laws, in all future
discretionary actions related to the Project; provided, however, that nothing shall prevent or limit
the discretion of the City to conduct additional environmental review in connection with any
Later Approvals to the extent that such additional environmental review is required by applicable
Laws, including CEQA.

4.4.1 Compliance with CEQA Mitigation Measures. Developer shall comply
with all Mitigation Measures imposed as applicable to the Project except for any Mitigation -
Measures that are expressly identified as the responsibility of a different party or entity. Without
limiting the foregoing, Developer shall be responsxble for the compleﬁon of all M1t1gat1on
Measures identified as the responsibility of the “owner” or the “project sponsor”. The Parties
expressly acknowledge that the MND and the associated MMRP are intended to be used in
connection with each of the Later Approvals to the extent appropriate and permitted under
applicable Law. Nothing in this Agreement shall limit the ability of the City to impose

~conditions on any new, discretionary permit resulting from Material Changes as such conditions
are determined by the City to be necessary to mitigate adverse environmental impacts identified
through the CEQA process and associated with the Material Changes or otherwise to address
significant environmental impacts as defined by CEQA created by an approval or permit;
provided, however, any such conditions must be in accordance with applicable Law.

4.5. Nondiscrimination. In the performance of this Agreement, Developer agrees not to
discriminate against any employee, City employee working with Developer’s contractor or
subcontractor, applicant for employment with such contractor or subcontractor, or against any ‘
person seekjng accommodations, advantages, facilities, privileges, services, or membership in all’
business, social, or other establishments or organizations, on the basis of the fact or perception of
a person’s race, color, creed, religion, national origin, ancestry, age, height, weight, sex, sexual
orientation, gender identity, domestic partner status, marital status, disability or Acquired
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Immune Deﬁciency Syndrome or HIV status (AID S/HIV status), or association with members of

" such protected classes, or in retaliation for opposition to discrimination against such classes.

4.6. Prevailing Wages. Developer agrees that all persons performing labor in the
. construction of improvements on property owned by the City shall be paid not less than the
highest prevailing rate of wages for the labor so performed consistent with the requirements of
Section 6.22(E) of the Administrative Code. Developer shall include this requirement in any
construction contract for any such improvements and shall maintain records and require
subcontractors to maintain records, as required by Administrative Code Section 6.22(E).

4.7. Impact Fees, Exactions, and Processing Fees. Developer shall timely pay to the
City all Impact Fees and Exactions applicable to the Project or the Project Site as set forth in
Section 5.7. Developer shall timely pay to the City all Processing Fees applicable to the
processing or review of applications for the Approvals and Later Approvals.

A 4.8 Indemnification of City. Developer shall indemnify, reimburse, and hold harmless
the City and its officers, agents and employees (the “City Parties”) from any and all less, cost,
damage, injury, hab1hty, and claims (“Losses™) arising or resulting directly or indirectly from (i)

- any third party claim arising from a Default by Developer under this Agreement, (ii) Developer’s

failure to comply with any Approval, Later Approval or Non-City Approval, (iii) the failure of

any improvements constructed pursuant to the Approvals or Later Approvals to comply with any

Federal or State Laws, the Dxisting Standards or any permitted New City Laws, (iv) a Third-

Party Challenge instituted against the City or any of the City Parties, (vi) any dlspute between

Developer, its contractors or subcontractors relating to the construction of any part of the Project,

and (vii) any dispute between Developer and any Transferee or any subsequent owner of any of

the Project Site relating to any assignment of this Agreement or the obligations that run with the
land, or any dispute between Developer and any Transferee or other person relating to which
party is responsible for ‘performing certain obligations under this Agreement, except to the extent
that any of the foregoing indemnification obligations is void or otherwise unenforceable under
applicable Law, and except to the extent such Loss is the result of the negligence or willful
misconduct of the City Parties. The foregoing indemnity shall include , without limitation,

" reasonable attorneys’ fees and costs and the City’s reasonable cost of investigating any claims

- against the City or the City Parties. All indemnifications set forth in this Agreement shall
survive the expiration or termination of this Agreement, to the extent such indemnification

-obligation arose from an event occurring before the expiration or termination of this Agreement.
To the extent the indemnifications relate to Developer’s obligations that survive the expiration or
termination of this Agreement, the 1ndemmﬁcat1ons shall survive for the term of the applicable
obligation plus four (4) years.

5. VESTING AND CITY OBLIGAT IONS

. 5.1. Vested Rights. By the Approvals, the City has made a policy decision that the
Project, as described in and as may be modified in accordance with the Approvals, is in the best
interests of the City and promotes the public health, safety and welfare. Developer shall have the
vested right to develop the Project as set forth in this Agreement, including without limitation
with the following vested elements: the locations and numbers of buildings proposed, the land
uses, height and bulk limits, including the maximum density, intensity and gross square footages,
the perrmtted uses, housing, open space, vehicular access, and parking, (collectively, the “Vested
Elements”; prov1ded the Existing Uses on the Project Site shall also be included as Vested
Elements). The Vested Elements are subject to and shall be governed by Applicable Laws
including the Planning Code. The expiration of any building permit or Approval shall not limit
the Vested Elements, and Developer shall have the right to seek and obtain subsequent building
permits or approvals, including Later Approvals, at any time during the Term, any of which shall
be governed by Applicable Laws. Each Later Approval, once granted, shall be deemed an
Approval for purposes of this Section 5.1.

9 . ) 915 cayuga dev’t ag .(03,_.19)Adocx

274



5.2. Existing Standards. The City shall process, consider, and review all Later.
. Approvals in accordance with (i) the Approvals, (ii) subject to Section 5.4, the San Francisco
* General Plan, the Municipal Code (including the Subdivision Code), and all other applicable
City policies, rules and regulations, as each of the foregoing is in effect on the Effective Date
(“Existing Standards™), as the same may be amended or updated in accordance with permitted -
New City Laws as set forth in Section 5.6, (iii) California and federal law, as applicable, and (iv)
" this Agreement (collectively, “Apphcable Laws”). Notwithstanding the foregomg, Developer
shall implement the BMR program consistent with the City’s Procedures Manual as published by
the City pursuant to Section 415 of the Planning Code and as consistent with this Agreement.

5.3. Criteria for Later Approvals. Developer shall be responsible for obtaining all
required Later Approvals before Commencing Construction. The City, in granting the Approvals
and vesting the Project through this Agreement, is limiting its future discretion with respect to
Later Approvals to the extent that they are consistent with the Approvals and this Agreement.
The City shall not disapprove applications for Later Approval based upon an‘item or element that
is consistent with the Approvals, and shall consider all such applications in accordance with its
customary practices (subject to the requirements of this Agreement). The City may subject a
Later Approval to any condition that is necessary to bring the Later Approval into compliance
with Applicable Laws. For any part of a Later Approval request that has not been previously
rev1ewed or eons1dered by the apphcable City Agency (such as additional details or plans), the

o v e =)

- City Agency shall exercise its discrction consistent with the Planning Code and the Approvals

vQdid L Ly

and otherwise in accordance with the City’s customary practice. Nothing in this Agreement shall

preclude the City from applying New City Laws for any development not within the definition of
the “Project” under this Agreement. :

5.4. Strict Building Code Compliance. Notwithstanding anything in this Agreement to
the contrary, when considering any application for a Later Approval, the City or the applicable
City Agency shall apply the applicable provisions, requirements, rules, or regulations thatare
‘contained in the San Francisco Building Codes, including the Public Works Code (which
includes the Stormwater Management Ordmance) Subdivision Code, Mechanical Code,
Electrical Code, Green Building Code, Housing Code, Plumbing Code Fire Code, or other
uniform construction codes appheable on a City- Wide basis.

5.5. Denial of a Later Approval. Ifthe City denies any application for a Later Approval

* that implements any aspect of the Project, the City must specify in writing the reasons for such

denial and shall suggest modifications required for approval of the application. Any such

. specified modifications shall be consistent with Applicable Laws and City staff shall approve the
application if it is subsequently resubmitted for City review and corrects or mitigates, to the
City’s reasonable satisfaction, the stated reasons for the earlier denial in a manner that is

" consistent and compliant with Applicable Laws and does not include new or additional

information or materials that give the City a reason to object to the application under the

standards set forth in this Agreement.

5.6. New City Laws. All future changes to Existing Standards and any other Laws,
plans or policies adopted by the City or adopted by voter initiative after the Effective Date
(“New City Laws”) shall apply to the Project and the Project Site except to the extent they _
conflict with this Agreement or the terms and conditions of the Approvals. In the event of such a

conflict, the terms of this Agreement and the Approvals shall prevall subject to the terms of
Section 5.8.

. 5.6.1 New City Laws shall be deemed to conflict with this Agreement and the
Approvals if they:

(a) limit or reduce the density or intensity of the Project, or any part thereof, or
otherwise require any reduction in the square footage or number of proposed Buildings or change
~ the location of proposed Buildings or change or reduce other improvements from that perrmtted
. under the Approvals;
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(b) limit or reduce the height or bulk of the Project, or any part thereof, or
otherwise require any reduction in the height or bulk of the Bulldmg or other improvements that
are part of the Project under the Approvals;

(¢) limit, reduce or change the location of vehicular access, parking or loading
from that permitted under the Approvals; - »

(d) limit any land uses for the Project from that permltted under the Approvals or
the Emstlng Uses;

(e) change or limit the Approvals or Existing Uses;

(f) materially delay, limit or control the rate, timing, phasing, or sequencing of
the Project, including the demolition of existing buildings at the Project Site, except as expressly
set forth in this Agreement;

(g) require the issuance of permits or approvals by the Clty other than those
required under the Existing Standards, except for permits or approvals required on a City-Wide
basis, that relate to the construction of improvements, and that do not prevent construction of the
Project as intended by this Agreement;

(h) limit or control the ava11ab1hty of public utilities, services or fac1ht1es or any -
. privileges or rights to public utilities, servmes or facilities for the PIOJ ect;

(i) -materially and adversely limit the processing or procunng of applications and :
approvals of Later Approvals that are consistent with Approvals;-

(j) increase the percentage of required affordable or BMR Units, change the AMI
percentage levels for the affordable housing pricing or income eligibility, change the
requirements regarding unit size or umt type, or increase the amount or change the configuration
of requlred open space; or

(k) impose new or modified Impact Fees and Exactions on the Project (asis

" expressly prohibited in Section 5.7.2).

5.6.2" Developer shall have the right, from time to time and at any time; to file
subdivision map applications (including phased final map app11cat1ons) with respect to some or
all of the Project Site as may be necessary or desitable in order to lease, mortgage or sell all or
some portion of the Project Site. The specific boundaries ‘of parcels shall be set by Developer
and approved by relevant City agencies during the subdivision process. Nothing in this
Agreement shall authorize Developer to subdivide or use any of the Project Site for purposes of -

sale, lease or financing in any manner that conflicts with the Subdivision Map Act or with the
~ Subdivision Code. Nothing in this Agreement shall prevent the City from enacting or adopting -
changes in the methods and procedures for processing subdivision and parcel maps so long as
such changes donot conflict with the provisions of this Agreement or with the Approvals.
Developer shall cause any Mortgagee to provide its authorized signature on any final subdivision
map with respect to the Project, which shall include consent and acknowledgement of the BMR
Units and the Recorded Restnctlons with specified AMI levels, for the life of the Project, in
accordance with this Agreement. - :

" 5.6.3 Developer shall record restrictions running with the land, in form and
substance satisfactory to the Planning Director and the City Attorney (the “Recorded
Restrictions™), binding upon Developer and successor owners of all or part of the BMR Units,
that shall, without limitation: (i) maintain the BMR Units for the exclusive tenancy, use and
occupancy by qualified tenants in accordance with the Housing Program attached as Exhibit C
for the Life of the Project; (ii) require that the BMR Units remain affordable for the Life of the
Project; (ii1) implement the terms of the Housing Program; and (iv) waive any other laws or
" regulations that would limit the ability of the City or any tenant to enforce the benefits and
amenities relative to the BMR Units under this Agreement. Developer shall ensure that there is
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no Mortgage, existing lien or encumbrance recorded against the Project Site that, upon
foreclosure or the exercise of remedies, would permit the beneficiary of the Mortgage lien or
encumbrance to eliminate the Recorded Restrictions. Developer, on behalf of itself and

successor owners, agrees that it shall not seek fo challenge the applicability or enforcéability of
" the Recorded Restrictions. Without limiting the City’s rights and remedies as set forth in this
Agreement, the Parties acknowledge and agree that the City shall have the right of specific
performance to enforce the Recorded Restrictions against Developer and all successor owners.
The City would not be willing to enter into this Agreement without the agreement and
understanding as set forth above.

5.7. Fees and Exactions. .

5.7.1 Generally. The Project shall only be subject to the Processing Fees and ,
Impact Fees and Exactions as set forth in this Section 5.7, and the City shall not impose any new
Processing Fees or new or modified Impact Fees and Exactions on the development of the
- Project or impose new conditions or requirements for the right to develop the Project (including -
required contributions of land, public amenities or services) except as set forth in this
 Agreement. The Parties acknowledge that the provisions contained in this Section 5.7 are
intended to implement the intent of the Parties that Developer have the right to develop the
- Project pursuant to specified and known criteria and rules, and that the City receive the benefits
which will be conferred as a result of such development without abridging the right of the City to -

act in accordance with its powers, dutles and obligations, except as specifically prov1dea in this
Agreement

5.7.2 Impact Fees and Exactions. During the Term, as extended by any
Litigation Extensions, no Impact Fees and Exactions shall apply to the Project or components
thereof except for (i) the SFPUC Capacity Charges, (ii) those Impact Fees and Exactions in .
effect as of the Effective Date, (iii) New City Laws that do not.conflict with this Agreement as
set forth in Section 5.6, and (1v) as expressly set forth below in this Section. The Impact Fees
~ and Exactions and SFPUC Capacity Charges shall be calculated and determined at the time .
payable in accordance with the City requirements on that date, and the parties acknowledge and
agree that the Impact Fees and Exactions shall be subject to the Planning Department’s final
~ confirmation once the applicable final land uses and Gross Floor Area are determined.
Accordingly, Developer shall be subject to any increase or decrease in the fee amount payable,
but will not be subject to any new types of Impact Fees and Exactions or modification to existing
Impact Fees and Exactions (e.g, any increase in the required number or percentage of affordable
“housing units, any change in the minimum or maximum area median income (AMI) percentage
levels for the affordable housing pricing or income eligibility, changes to unit type requirements,
or any reduction in the threshold of applicability for imposition of a fee, such as square footage),
or any increase in any fee in excess of the annual or other regularly scheduled increase in such
fee (e.g., annual increases based on the Annual Infrastructure Construction Cost Inflation

Estimate, Consumer Price Index, Cost of Living Adjustment or other index) after the Effective
Date. : :

- '5.7.3 Processing Fees. Developer shall pay all Processing Fees in effect, on a
- City-wide basis, at the time that Developer applies for a Later Approval for which such
Processing Fee is payable in connection with the applicable part of the Project.

5.8. Changes in Federal or State Laws.

5.8.1 City’s Exceptions. Notwithstanding any provision in thJS Agreement to
the contrary, each City Agency having jurisdiction over the Project shall exercise its discretion
under this Agreement in a manner that is consistent with the public health and safety and shall at
all times retain its respective authority to take any action that is necessary to protect the physmal
health and safety of the public (the “Public Health and Safety Exception”) or reasonably
calculated and narrowly drawn to comply with applicable changes in Federal or State Law
affecting the physical environment (the “Federal or State Law Exception”), including the
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authority to condition or deny a Later Approval or to adopt a new Law applicable to the Project
so long as such condition or denial or new regulation (i)(a) is limited solely to addressing a
specific and identifiable issue in each case required to protect the physical health and safety of
the public, or (b) is required to comply with a Federal or State Law and in each case not for
independent discretionary policy reasons that are inconsistent with the Approvals or this

Agreement and (ii) is applicable on a City-Wide basis to the same or similarly situated uses and
- applied in an equitable and non-discriminatory manner. Developer retains the right to dispute
any City reliance on the Public. Health and Safety Exception or the Federal or State Law
Exceptlon

5.8.2 Changes in Federal or State Laws. If Federal or State Laws issued,
enacted, promulgated, adopted, passed, approved, made, implemented, amended, or interpreted
after the Effective Date have gone into effect and (1) preclude or prevent compliance with one or
~ more provisions of the Approvals or this Agreement, or (ii) materially and adversely affect
Developer’s or the City’s rights, benefits or obligations under this Agreement, then such
provisions of this Agreement shall be modified or suspended as may be necessary to comply
with such Federal or State Law. In such event, this Agreement shall be modified only to the
extent necessary or required to comply with such Law, subject to the provisions of Section 5. 8 4,
as applicable.

'5.8.3  Changes to Development Agreement Statute. This Agreement has been
entered into in reliance upon the provisions of the Development Agreement Statute. No
amendment of or addition to the Development Agreement Statute that would affect the
interpretation or enforceability of this Agreement or increase the obligations or diminish the
development rights of Developer hereunder, or increase the obligations or diminish the benefits
to the City hereunder shall be applicable to this Agreement unless such amendment or addition is
specifically required by Law or is mandated by a court of competent jurisdiction. If such

amendment or change is permissive rather than mandatory, this Agreement shall not be affected.

5.8.4 Effect on Agreement. If any of the modifications, amendments or
additions described in this Section 5.8 would materially and adversely affect the construction,
development, use, operation, or occupancy of the Project as currently contemplated by the
Approvals, or any material portion thereof, such that the Project, or the applicable portion
thereof, becomes economically infeasible (a “Law Adverse to Developer "), then Developer
shall notlfy the City and propose amendments or solutions that would maintain the benefit of the
bargain (that is this Agreement) for both Parties. If any of the modifications, amendments or
additions described in Section 5.8 or any changes in Federal or State Laws described thereunder
would materially and adversely affect or limit the Community Benefits (a “Law Adverse to the
City”), then the City shall notify Developer and propose amendments or solutions that would -
maintain the benefit of the bargain (that 1s this Agreement) for both Parties. Upon receipt of a
notice under this Section 5.8.4, the Parties agree to meet and confer in good faith for a period of
not less than sixty (60) days in an attempt to resolve the issue. If the Parties cannot resolve the
1ssue in sixty (60) days then in the case of a Law Adverse to Developer, Developer may
unilaterally terminate this Agreement, and in the case of a Law Adverse to the City, the City may
unilaterally terminate this Agreement. If, despite a termination of this Agreement due to a Law
Adverse to Developer or a Law Adverse to the City, Developer constructs the Building pursuant
to the Approvals, Developer’s obligation to provide the Community Benefits will not terminate.

5.9.  No Action to Impede Approvals, Except and only as required under Section 5.8,
the City shall take no action under this Agreement nor impose any condition on the Project that
would conflict with this Agreement or the Approvals. An action taken or condition imposed
shall be deemed to be in conflict with this Agreement or the Approvals if such actions or
conditions result in the occurrence of one or more of the circumstances 1dent1ﬁed n
Sectlon 5.6.1.
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5.10. Estoppel Certificates. Developer may, at any time, and from time to time, deliver
notice to the Planning Director requesting that the Planning Director certify to Developer, a
potential Transferee, or a potential lender to Developer, in writing that to the best of the Planning
Director’s knowledge: (i) this Agreement is in full force and effect and a binding obligation of
the Parties; (i1) this Agreement has not been amended or modified, and if so amended or
modified, identifying the amendments or modifications and stating their date and providing a -
copy or referring to the recording information; (iii) Developer is not in Default in the
~ performance of its obligations under this Agreement, or if in Default, to describe therein the
nature and amount of any such Default; and (iv) the findings of the City with respect to the most
recent annual review performed pursuant to Section 8. The Planning Director, acting on behalf

of the City, shall execute and return such certificate within thirty (30) days followmg receipt of
the request.

5.11.  Existing, Continuing Uses and Interim Uses. The Parties acknowledge that the
Existing Uses are lawfully authorized uses and may continue as such uses may be modified by
the Project, provided that any modification thereof not a component of or contemplated by the
Project is subject to Planning Code Section 178 and the applicable provisions of Section 5.
Developer may install interim or temporary -uses on the Project Site, which uses must be
consistent with those uses allowed under the Project’s zoning and the Project'SUD.

5.12. Costa-Hawkins Rental Housing Act.

5.12.1 Non-Applicability. Chapter 4.3 of the California Government Code
directs public agencies to grant concessions and incentives to private developers for the
production of housing for lower income households. The Costa-Hawkins Rental Housing Act,
California Civil Code section 1954.50 et seq. (the “Costa-Hawkins Act”) provides for no
limitations on the establishment of the initial and all subsequerit rental rates for a dwelling unit
with a certificate of occupancy issued after February 1, 1995, with exceptions, including an
exception for dwelling units constructed pursuant to a contract with a public agency in
consideration for a direct financial contribution or any other form of assistance specified in
Chapter 4.3 of the California Government Code or Civil Code section 1954.52(b). The Parties
agree that the Costa-Hawkins Act does not and in no way shall limit or otherwise affect the
restriction of rental charges for the BMR Units, consistent with the Housing Program and
Recorded Restrictions. This Agreement falls within the express exception to the Costa-Hawkins
Act, Section 1954.52(b) because this Agreement is a contract with a public entity in
consideration for contributions and other forms of assistance specified in Chapter 4.3
(commencing with Section 65915 of Division 1 of Title 7 of the California Government Code).
The City and Developer would not be willing to enter into this Agreement without the
understanding and agreement that Costa-Hawkins Act provisions set forth in California Civil
Code section 1954.52(a) do not apply to the BMR Units as a result of the exemption set forth in
California Civil Code section 1954.52(b) for the reasons set forth in this Section 5.12.

5.12.2 General Waiver. Developer, on behalf of itself and all of its successors
and assigns of all or any portion of the Project Site, agrees not to challenge and expressly waives,
now and forever, any and all rights to challenge the Recorded Restrictions or the requirements of
this Agreement related to the applicability of the Housing Program to the BMR Units as set forth
in the Housing Plan under the Costa-Hawkins Act-(as the Costa-Hawking Act may be amended
or supplanted from time to time). If and to the extent such general covenants and waivers are not
enforceable under Law, the Parties acknowledge and that they are important elements of the
consideration for this Agreement and the Parties should not have the benefits of this Agreement
without the burdens of this Agreement. Accordingly, if Developer challenges the application of
this covenant and waiver, then such breach will be an event of Default and City shall have the
right to terminate this Agreement

. 5.12.3 Inclusion in All Ass1gnment and Assu mption Agreements and Recorded
Restrictions. Developer shall include the provisions of this Section 5.12 in any and all
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assignment and assumption agreements, and any and all recorded restrictions, for any pomon of
the Project Site that includes or will include BMR Units. «

5.13. Taxes. Nothing in this Agreement limits the City’s ability to impose new or

-increased taxes or spec1al assessments, or any equwalent or substitute tax or assessment,
provided (i) the City shall not mstltute on its own initigtive, proceedings for any new or
increased special tax or special assessment for a land-secured financing district (including the
special taxes under the Mello-Roos Community Facilities Act of 1982 (Government Code §§
53311 et seq.) but not including business improvement districts or community benefit districts
formed by a vote of the affected property owners) that includes the Project Site unless the new
district is City-Wide or Developer gives its prior written consent to or requests such proceedings,
and (i) no such tax or assessment shall be targeted or directed at the Project, including, without
limitation, any tax or assessment targeted solely at all or any part of the Project Site. Nothing in
the foregoing prevents the City from imposing any tax or assessment against the Project Site, any -
portion thereof, that is enacted in accordance with Law and applies to all smularly—sffuated
property on a C1ty-W1de basis.

6. NO DEVELOPMENT OBLIGATION

There is no requirement under this Agreement that Developer initiate or complete
development of the PIOJ ect, or any portlon thereof. There is also no requirement that
develo pient be initiated or bULLlPlULCLL within an iy pouud of time or in any part’ cular order,
subject to the requirementto record the Recorded Restrictions against the Project Site prior to
obtaining a site permit and to complete the Community Benefits prior to obtaining any temporary
certificate of occupancy or final certificate of occupancy relating to all or any portion of the
Project as set forth in Section 4.2. The development of the Project is subject to numerous factors
that are not within the control of Developer or the City, such as availability of financing, interest
rates, access to capital, and similar factors. Except as expressly required by this Agreement, the
City acknowledges that Developer may develop the Project in such order and at such rate and
times as Developer deems appropriate within the exercise of its sole and subjective business
judgment. In Pardee Construction Co. v. City of Camarillo, 37 Cal.3d 465 (1984), the California
Supreme Court ruled that the failure of the parties therein to provide for the timing of :
development resulted in a later adopted initiative restricting the timing of development and
controlling the parties’ agreement. It is the intent of the Parties to avoid such a result by
acknowledging and providing for the timing of development of the Project in the manner set
forth herein. The City acknowledges that such a right is consistent with the intent, purpose and -
understanding of the Parties to'this Agreement, and that without such a right, Developer S
development of the Project would be subject to the uncertainties sought to be avoided by the
Development Agreement Statute, Chapter 56 and this Agreement.

7. MUTUAL OBLIGATIONS

-7.1. Notice of Revocation or Termination. -Within thirty (30) days after any early
revocation or termination of this Agreement (as to all or any part of the Project Site), the Parties
- agree to execute a written statement acknowledging such revocation or termination, signed by
the appropriate agents of the City and Developer, and record such instrument in the Official
Records.

7.2..  General Cooperation; Agreement to Cooperate. The Parties agree to cooperate
with one another to expeditiously implement the Project in aceordance with the Approvals, any

~ . Later Approvals and this Agreement, and to undertake and complete all actions or proceedings

reasonably necessary or appropriate to ensure that the objectives of this Agreement, the
Approvals and any Later Approvals are implemented. Except for ordinary administrative costs
of the City, nothing in this Agreement obligates the City to spend any sums of money or incur

" any costs. The Parties agree that the Planning Department will act as the City’s lead agency to
facilitate coordinated City review of apphoatlons for the Project.
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7.3.  Sidewalks, Streets and Infrastructure. By entering into this Agreement, the City’s

Board of Supervisors and the City Agencies have reviewed and approved the Public
Improvements, including sidewalk, pathway, and street widths and general right of way
configurations with respect to location and relationship of major elements, curbs, bicycle
facilities, parking, loading areas, and landscaping as set forth in the Proj ect SUD, as consistent
with the City’s central policy objective to ensure street safety for all users while maintaining
adequate clearances, including for fire apparatus vehicles. No City Agency with jurisdiction
may object to a Later Approval for any Building or Public Improvements due to the proposed
~width of a sidewalk, pathway, or street unless such objection is based upon the applicable City
Agency’s reserved authority to review engineering design or other authority under State law. In
the case of such objection, then within five (5) business days of the objection being raised .
(whether raised formally or informally), representatives from Developer, DPW, the Planning

- Department and the objecting City Agency shall meet and confer in good faith to attempt to find

" a mutually satisfactory resolution to the objection. If the matter is not resolved within fourteen
(14) days following the objection, then the Planning Director shall notify the Clerk of the Board
of Supervisors and the members of the Board of Supervisors’ Land Use and Transportation
Committee.  The City Agencies and Developer agree to act in good faith to resolve the matter
quickly and in a manner that does not conflict Wlth the City policy, Approvals this Agreement,
or applicable Law. For purposes of this Section, “engineering design” shall mean professional

engineering work as set forth in the Professional Engineers Act, California Business and
Professions Code Sections 6700 ef seq.

7.4.  Third-Party Challenge. Developer shall assist and cooperate with the City at

- Developer’s own expense, except as provided in Section 7.4.1, in connection with any Third-
Party Challenge. The City Attorney’s Office may use its own legal staff or outside counsel in
connection with defense of the Third-Party Challenge, at the City Attorney’s sole discretion.
Developer shall reimburse the City for its actual costs in defense of the action or proceeding,
including but not limited to the time and expenses of the City Attorney’s Office (at the non-
discounted rates then charged by the City Attorney’s Office) and any consultants; provided,

_ however Developer shall have the right to monthly invoices for all such costs.

7.4.1 Developer ‘may elect to terminate this Agreement by notice to City within -
thirty (30) days of the filing of a Third Party Challenge. Upon any such termiination by
Developer, the City and Developer shall jointly seek to have the Third-Party Challenge
dismissed and Developer shall have no obligation to reimburse City defense costs.
Notwithstanding the foregoing, if Developer conveys or transfers some but not all of the Proj ect
or a party takes title to Foreclosed Property constituting only a portion of the Project, and,
therefore, there is more than one party that assumes obligations of Developer under this
Agreement, then only the Party holding the interest in such portion of the Project shall have the
right to terminate this Agreement as to such portion of the Project (and only as to such portion),
and no termination of this Agreement by such Party as to such Party’s portion of the Project shall
effect a termination of this Agreement as to any other portion of the Project. '

7.4.2  The filing of any Third Party Challenge shall not delay or stop the
development, processing or construction of the Project or the issuance of Later Approvals unless
the third party obtains a court order preventing the activity.

7.5. Good Faith and Fair Dealing. The Parties shall cooperate with each other and act
in good faith in complying with the provisions of this Agreement and implementing the
Approvals and any Later Approvals

7.6.  Other Necessary Acts. Each Party shall use good faith efforts to take such further
actions as may be reasonably necessary to carry out this Agreement, the Approvals and any Later
Approvals, in accordance with the terms of this Agreement (and subject to all Applicable Laws)

in order to provide and secure to each Party the full and complete enjoyment of its rights and
prrvrleges hereunder.
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8. PERIODIC REVIEW OF DEVELOPER’S COMPLIANCE

8.1.. Annual Review. Pursuant to Section 65865.1 of the Development Agreement
Statute and Section 56.17 of the Administrative Code, except as Section 56.17 is modified by
this Agreement, at the beginning of each May followmg final adoption of this Agreement and for -
“so long as the Agreement is in effect (the “Annual Review Date”), Developer shall provide a
letter to the Planning Director demonstrating Developer’s good faith compliance with this
Agreement, and the Planning Director shall commence a review to ascertain whether Developer
has, in good faith, complied with the Agreement. The Planning Director miay elect to forego an
annual review if no significant construction work occurred on the Project Site during that year, or -
if such review is otherwise not deemed necessary. If the Planning Director finds Developer not
“in compliance with this Agreement, then the City may pursue available rights and remedies in
accordance with this Agreement, including termination of this Agreement.

8.2.  Effect on Transferees. If Developer has effected a Transfer so that its interest in
the Project Site has been divided between Developer and Transferees or between or among
Transferees, then the annual review hereunder shall be conducted separately with respect to
Developer and each Transferee, and if appealed, the Planning Commission and Board of
_ Supervisors shall make its determinations and take its action separately with respect to
Developer and each Transferee, as applicable. If the Board of Supervisors terminates, modifies
or takes such other-actions as may be specified in this Agreement in connection with-a
determination that Developer or a Transferee has not complied with the terms and conditions of.
this Agreement, such action by the Planning Director, Planning Commission, or Board of
Supervisors shall be effective only as to the Party to whom the determination is made and the -
portions of the Project Site in which such Party has an interest,

 8.3. Default. The rights and powers of the City under this Section 8.2 are in addition
to, and shall not limit, the rights of the City to terminate or take other action under this
Agreement on account of a Default by Developer.

9. ENFORCEMENT OF AGREEMENT; DEFAULT; REMEDIES

9.1. Enforcement. As of the date of this Agreement, the only Parties to this
Agreement are the City and Developer. Except as expressly set forth this Agreement (for
successors, Transferees and Mortgagees), this Agreement is not intended, and shall not be
construed, to benefit or be enforceable by any other person or entity Whatsoever A

9.2. - Meet and Confer Process. Before sending a notice of default in accordance with
Section 9.3, the Party which may assert that the other Party has failed to perform or fulfill its
obligations “under this Agreement shall first attempt to meet and confer with the other Party to
discuss the alleged failure and shall permit such Party a reasonable period, but not less than ten
(10) days, to respond to or cure such alleged failure; provided, however, the meet and confer
process shall not be required (i) for any failure to pay amounts due and owing under this
Agreement, or (ii) if a delay in sending a notice pursuant to Section 9.3 would impair, prejudice
or otherwise adversely affect a Party or its rights under this Agreement. The Party asserting such
failure shall request that such meeting and conference occur within three (3) business days
following the request and if, despite the good faith efforts of the requesting Party, such meéting
has not occurred within seven (7) business days of such request, then such Party shall be deemed
to have satisfied the requirements of this Section and may proceed in accordance with the
issuance of a notice of default under Section 9.3. ‘ '

. 9.3.  Default. The following shall constitute a “Default” under this Agreement: (i) the
failure to make any payment within sixty (60) days following notice that such payment was not
made when due and demand for compliance; and (ii) the failure to perform or fulfill any other
material term, provision, obligation; or covenant of this Agreement and the continuation of such
failure for a period of sixty (60) days following notice and demand for compliance.
Notwithstanding the foregoing, if a failure can be cured but the cure cannot reasonably be
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completed within sixty (60) days, then it shall not be considered a Default if a cure is
commenced within said 60-day period and diligently prosecuted to completion thereafter. Any

~ notice of default given by a Party shall specify the nature of the alleged failure and, where
appropriate, the manner in which said failure satisfactorily may be cured (if at all). A
Notwithstanding any other provision in this Agreement to the contrary, if Developer conveys or
transfers some but not all of the Project or a party takes title to Foreclosed Property constituting
only & portion of the Project, and, therefore there is more than one Party that assumes obligations
of “Developer” under this Agreement there shall be no cross-default between the separate
Parties that assumed Developer obligations. Accordingly, a default by one “Developer” shall not .

be a Default by any other “Developer” that owns or controls a different portion of the Project
Site. :

9.4. Remedies.

9.4.1 Specific Performance. Subject to, and as limited by, the provisions of
Sections 9.4.3, 9.4.4, and 9.5, in the event of a Default, the remedies available to a Party shall

include specific performance of thlS Agreement in addition to any other remedy available at law
or in equity. ‘

9.42 Termination. Subj ect to the limitation set forth in Section 9.4.4, in the

event of a Default, the non-defaulting Party may elect to terminate this Agreement by sending a
noticc of termination to the other Party, which notice of termination shall state the Default. Any
such termination shall be effective upon the date set forth in the notice of termination, which

~shall in no event be earlier than sixty (60) days following delivery of the notice. Consistent with
Sections 9.3 and 12.3, there are no cross-defaults under this Agreement, and therefore if there is
more than one “Developer” (as it relates to different parts of the Project Site), then any A
termination of this Agreement for Default will be 11m1ted to the Developer that sent or received
the termination notice.

9.4.3 = Limited Damages. The Parties have determined that except as set forth in
this Section 9.4.3, (i) monetary damages are generally inappropriate, (ii) it would be extremely
difficult and impractical to fix or determine the actual damages suffered by a Party as a result of
a Default hereunder, and (iii) equitable remedies and remedies at law, not iricluding damages but
including specific performance and termination, are particularly appropriate remedies for
enforcement of this Agreement. Consequently, Developer agrees that the City shall not be liable
to Developer for damages under this Agreement, and the City agrees that Developer shall not be
liable to the City for damages under this Agreement, and each covenants notto sue the other for
or claim any damages under this Agreement and expressly waives its right to recover damages
under this Agreement, except as follows: (1) either Party shall have the right to recover actual
damages only (and not consequential, punitive or special damages, each of which is hereby
expressly waived) for a Party’s failure to pay sums to the other Party as and when due under this
Agreement, (2) the City shall have the right to recover actual damages for Developer’s failure to
make any payment due under any indemnity in this Agreement, and (3) to the extent a court of
competent jurisdiction determines that specific performance is not an available remedy with
respect to an unperformed Community Benefit, the City shall have the right to monetary
damages equal to the costs that the City incurs or will incur to complete the Community Benefit
as determined by the court. For purposes of the foregoing, “actual damages” means the actual -
amount of the sum due and owing under this Agreement, with interest as provided by Law,

together with such judgment collection activities as may be ordered by the judgment, and no
additional sums.

944 Clﬂ Processmg/Cemﬁcates of Occupancy. The C1ty shall not be required
‘to process any requests for approval or take other actions under this Agreement during any
period in which payments due the City from Developer are past due; provided, however, if
Developer has conveyed or transferred some but not all of the Project or a party takes title to
Foreclosed Property constituting only a portion of the Project, and, therefore, there is more than
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one party that assumes obligations of “Developer” under this Agreement, then the City shall
continue to process requests and take other actions as to the other portions of the Project so-long
as the applicable Developer as to those portions of the Project is current on payments due the
City. The City shall have the right to withhold any site permit until the Recorded Restrictions
are recorded against the Project Site and also shall have the right to withhold any temporary
certificate of occupancy or certificate of occupancy for any part of the Project until all of the
Community Benefits are completed. For a Building to be deemed completed, Developer shall
have completed all of the streetscape and open space improvements required by the Approvals;
provided, if the City issues a final certificate of occupancy before such items are completed, then
Developer shall promptly complete such items following issuance.

9.5.  Time Limits; Waiver; Remedies Cumulative. Failure by a Party to insist upon the
strict or timely performance of any of the provisions of this Agreement by the other Party, '
irrespective of the length of time for which such failure continues, shall not constitute a waiver
of such Party’s right to demand strict compliance by such other Party in the future. No waiver
by .a Party of any condition or failure of performance, including a Default, shall be effective or
binding upon such Party unless made in writing by such Party, and no such waiver shall be
implied from any omission by a Party to take any action with respect to such failure. No express
written waiver shall affect any other condition, action or inaction, or cover any other period of
time, other than any condition, action or inaction and/or perlod of time specified in such express
- waiver. One or more written waivers under any provision of this Agreement shall not be deemed
to be a waiver of any subsequent condition, action or inaction, and the performance of the same
or any other term or provision contained in this Agreement. Nothing in this Agreement shall
limit or waive any other right or remedy available to a Party to seek injunctive relief or other -
expedited judicial and/or administrative relief to prevent irreparable harm. '

9.6.  Attorneys’ Fees. Should legal action be brought by either Party agamst the other
for a Default under this Agreement or to enforce any provision herein, each party shall bear its
own attorneys’ fees and costs.

10. FINANCING; RIGHTS OF MORTGAGEES

-10.1.  Developer’s Right to Mortgage. Nothing in this Agreement limits the right of
Developet to Mortgage or otherwise encumber all or any portion of the Project Site for the
benefit of any Mortgagee as security for one or more loans. Developer represents that, as of the
Effective Date, there are no Mortgages on the Project Site.

10.2. Mortgagee Not Obligated to Construct. Notthhstandlng any of the provisions of
this Agreement (except as set forth in this Section 10.2 and in Section 10.5), a Mortgagee, '
‘including any Mortgagee who obtains title to the Project Site or any part thereof as a result of
foreclosure proceedings, or conveyance or other action in lieu thereof, or other remedial action,
shall in no way be obligated by the provisions of this- Agreement t6.construct or complete the
Project or any part thereof or to guarantee such construction or completion. The foregoing
provisions shall not be applicable to any party who, after a foreclosure, conveyance or other
action in lieu thereof, or other remedial action obtains title to some or all of the Project Site from -
or through the Mortgagee, or any other purchaser at a foreclosure sale other than the Mortgagee
itself, on which certain Community Benefits must be completed as set forth in Section 4.

Nothing in this Section or any other Section or provision of this Agreement shall be deemed or
construed to permit or authorize any Mortgagee or any other person or entity to devote the -
Project Site or any part thereof to any uses other than uses-consistent with this Agreement and
the Approvals, and nothing in this Section shall be deemed to give any Mortgagee or any other

" person or entity the right to construct any improvements under this Agreement (other than as set
forth above for required Community Benefits or as needed to conserve or protect improvements
or construction already made) unless or until such person or entity assumes Developer’s
obligations under this Agreement.
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10.3. Copy of Notice of Default and Notice of Failuré to Cure to Mortgagee. Whenever
the City shall deliver any notice or demand to the Developer with respect to any breach or
Default by the Developer in its obligations under this Agreement, the City shall at the same time.
forward a copy of such notice or demand to each Mortgagee having a Mortgage on the real
property which is the subject of the breach or Default who has previously made a written request
to the City therefor, at the last address of such Mortgagee specified by such Mortgagee in such
notice. In addition, if such breach or Default remains uncured for the period permitted with
respect thereto under this Agreement, the City shall deliver a notice of such failure to cure such
breach or default to each such Mortgagee at such applicable address. A delay or failure by the

 City to provide such notice required by this Section shall extend for the number of days until

" notice 1s given, the time allowed to the Mortgagee for cure. In accordance with Section 2924b of
the California Civil Code, the City requests that a copy of any notice of default and a copy of any
notice of sale under any Mortgage be mailed to the City at the address for notices under this
Agreement. .- Any Mortgagee relying on the protections.set forth in this Article 10 shall send to

" the City a copy of any notice of default and notice of sale.

10.4. Mortgagee’s Option to Cure Defaults. After receiving any notice of failure to
cure referred to in Section 10.3, each Mortgagee shall have the right, at its option, to commence
within the same period as the Developer to remedy or cause to be remedied any. Default, plus an
additional period of: (a) thlrty (30) days to cure a monetary Default and (b) sixty (60) days to

o vt s vt e afn

CUre a non-moneiary Default which is ouseep‘tlble Gf cure e M ortgagee without f‘]"f"“"‘“g
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title to the applicable property. If a Default is not cured within the applicable cure period, the
- City nonetheless shall refrain from exercising any of its remedies with respect to the Default if,
within the Mortgagee’s applicable cure period: (i) the Mortgagee notifies the City that it intends
to proceed with due diligence to foreclose the Mortgage or otherwise-obtain title to the subject
property; and (ii) the Mortgagee commences foreclosure proceedings within sixty (60) days after
giving such notice, and thereafter diligently pursues such foreclosure to completion; and (iii)
after obtaining tltle the Mortgagee diligently proceeds to cure those Defaults: (A) which are
required to be cured by the Mortgagee and are susceptible of cure by the Mortgagee, and (B) of
which the Mortgagee has been given notice by the City. Any such Mortgagee or Transferee of a
Mortgagee who shall properly complete the improvements relating to the Project Site or

applicable part thereof shall be entitled, upon written request made to the C1ty toa eertlﬁcate of
completion.

10.5.  Mortgagee’s Obligations with Respect to the Property. Notwithstanding anything

to the contrary in this Agreement, no Mortgagee shall have any obligations or other liabilities
under this Agreement unless and until- it acquires title by any method to all or some portion of the
Project Site (referred to hereafter as “Foreclosed Property”). A Mortgagee that, by foreclosure .
under a Mortgage, acquires title to any Foreclosed Property shall take title subject to all of the
terms and conditions of this Agreement, to the extent applicable to the Foreclosed Property,
including any claims for payment or performance of obligations which are due as a condition to
enjoying the benefits of this Agreement and shall have all of the rights and obligations of
Developer under this Agreement as to the applicable Foreclosed Property, including completion
of the Community Benefits under Section 4. Upon the occurrence and continuation of an
uncured default by a Mortgagee or Transferee in the performance of any of the obligations to be
performed by such Mortgagee or Transferee pursuant to this Agreement, the City shall be -
afforded all its remedies for such uncured default as provided in this Agreement.

10.6. No Impairment of Mortgage. No Default by Developer under this Agreement
shall invalidate or defeat the lien of any Mortgagee. No foreclosure of any Mortgage or other
_lien shall defeat, diminish, render invalid or unenforceable or otherwise impair Developer’s
rlghts or obhga‘nons under this Agreement or constitute a Default under this Agreement.

10.7. Cured Defaults. Upon the curing of any event of default by any Mortgagee within
- the time provided in this Article 10 the City’s right to pursue any remedies with respect to the
cured event of default shall terminate.
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11. AMENDMENT; TERMINATION; EXTENSION OF TERM

11.1.  Amendment or Termination. This Agreement may only be amended with the
mutual written consent of the City and Developer; provided, however, that following a Transfer,

- the City and Developer, or any Transferee, may amend this Agreement as it affects Developer or

the Transferee and the portion of the Project Site owned by Developer or the Transferee without
affecting other portions of the Project Site or other Transferees. Other than upon the expiration
of the Term and except as provided in Sections 2.2, 5.8.4, 9.4.2, and 11.2, this Agreement may
only be terminated with the mutual written consent of the Parties. Any amendment to this
Agreement that does not constitute a Material Change may be agreed to by the Planning Director
(and, to the extent it affects any rights or obligations of a City department, with the approval of’
that City Department). Any amendment that is a Material Change will require the approval of

. the Planning Director, the Planning Commission and the Board of Supervisors (and, to the extent

it affects any rights or obligations of a City department after consultation with that City
department).

11.2. Early Termination Rl,qhts Developer shall, upon thn'ty (30) days prior notice to
the City, have the right, in its sole and absolute discretion, to terminate this Agreement in its
entirety at any time if Developer does not Commence Construction on any part of the Project
Site by the date which is five (5) years following the Effective Date. Thereafter, the City shall,
upon sixty (60) days prior notice to Developer, have the right, in its sole and absolute dlscretmn
to terminate this Agreement if the Developer has not Commenced Construction; provided
Developer can prevent any such termination by the City by providing to the City notice, within
the above sixty (60) day period, of Developer’s intent to start construction and the Developer
thereafter Commences Construction within one hundred twenty (120) days following delivery of
Developer’s notice to the City, or, if unable to actually Commence Construction within said time
period, demonstrates reasonable, good faith and continuing efforts to Commence Construction,
‘'such as by pursuing all necessary Later Approvals, and thereafter promptly Commences
Construction upon receipt of the Later Approvals.

- 11.3.  Termination and Vesting. Any termination under this Agréement shall -

-concurrently effect a termination of the Approvals with respect to the terminated portion of the -
Project Site, except as to any Approval pertaining to a Building that has Commenced
Construction in reliance thereon. In the event of any termination of this Agreement by
Developer resulting from a Default by the City and except to the extent prevented by such City
Default, Developer’s obligation to complete the Community Benefits shall continue as to the
Building that has Commenced Construction and all relevant and applicable provisions of this
Agreement shall be deemed to be in effect as such provisions are reasonably necessary in the
" construction, interpretation or enforcement to this Agreement as to any such surviving
obligations. The City’s and Developer’s rights and obligations under this Section 11.3 shall
survive the termination of this Agreement.

11.4. Amendment Exemptions. No issuance of a Later Approval, or amendment of an
Approval or Later Approval, shall by itself require an amendment to this Agreement, and no
change to the Project that is permitted under Applicable Law (including the Project SUD) shall
by itself require an amendment to this Agreement. Upon issuance or approval, any such matter
shall be deemed to be incorporated automatically into the Project and vested under this
Agreerent (subject to any conditions set forth in the amendment or Later Approval).
Notwithstanding the foregoing, if there is any direct conflict between the terms of this
. Agreement and a Later Approval, or between this Agreement and any amendment to an

- Approval or Later Approval, then the Parties shall concurrently amend this Agreement (subject
to all necessary approvals in accordance with this Agreement) in order to ensure the terms of this
Agreement are consistent with the proposed Later Approval or the proposed amendment to an
Approval or Later Approval. The Planning Department and the Planning Commission, as
applicable, shall have the right to approve changes to the Project as described in the Exhibits in
- keeping with its customary practices and Applicable Law, and any such changes shall not be
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“deemed to conflict with or require an amendment to this Agreement or the Approvals so long as
they do not constitute a Material Change. If the Parties fail to amend this Agreement as set forth
above when required, however, then the terms of this Agreement shall prevail over any Later

Approval or any amendment to an Approval or Later Approval that conflicts with this
Agreement.

11.5. Extension Due to Legal Action or Referendum: Excusable Delay.

11.5.1 Litigation and Referendum Exténsion. If any litigation is filed challenging .
this Agreement or an Approval having the direct or indirect effect of delaying this Agreement or
any Approval (including but not limited to any CEQA determinations), including any challenge
to the validity of this Agreement or any of its provisions, or if this Agreement or an Approval'is
suspended pending the outcome of an electoral vote on a referendum, then the Term of this
Agreement and all Approvals.shall be extended for the number of days equal to the period

starting from the commencement of the litigation or the suspension (or as to _Approvals, the date
of the initial grant of such Approval) to the end of such litigation or suspension (a “Litigation
Extension™). The Parties shall document the start and end of a Litigation Extension in writing
within thirty (30) days from the applicable dates.

- 11.5.2 “Excusable Delay” means the occurrence of an event beyond a Party’s
reasonable control which causes such Party’s performance of an obligation to be delayed,
interr ul.)wd Or picy uutud, Lll\/}.udlllé but not limited to: changes in Federal or State I LaWs] strikes
or the substantial interruption of work because of labor disputes; inability to obtain materlals
freight embargoes; civil commotion, war or acts of terrorism; inclement weather, fire, ﬂoods,
earthquakes, or-other acts of God; epidemics or quarantine restrictions; litigation; unforeseen site
conditions (including archaeological resources or the presénce of hazardous materials); or the
failure of any governmental agency, public utility or communication service provider to issue a
- permit, authorization, consent or approval required to permit construction within the standard or
customary time period for such issuing authority following Developer’s submittal of a complete
application for such permit, authorization, consent or approval, together with any required -
materials. Excusable Delay shall not include delays resulting from failure to obtain financing or
have adequate funds, changes in market conditions, or the rejection of permit, authorization or
approval requests based upon Developer’s failure to satisfy the substantive requirements for the
. permit, authorization or approval request. In the event of Excusable Delay, the Parties agree that
~ (i) the time periods for performance of the delayed Party’s obligations impacted by the
Excusable Delay shall be strictly limited to the period of such delay, interruption or prevention
- and the delayed Party shall, to the extent commercially reasonable, act diligently and in good
faith to remove the cause of the Excusable Delay or otherwise complete the delayed obligation,
. and (ii) following the Excusable Delay, a Party shall have all rights and remedies available under
this Agreement, if the obligation is not completed within the time period as extended by the
Excusable Delay. If an event which may lead to an Excusable Delay occurs, the delayed Party
shall notify the other Party in writing of such occurrence as soon as possﬂole after becoming
aware that such event may result in an Excusable Delay, and the manner in which such
occurrence is likely to substantxally interfere with the ability of the delayed Party to perform
under this Agreement.

12. TRANSFER OR ASSIGNMENT; RELEASE CONSTRUCTIVE NOTICE

12.1. Permitted Transfer of this Agreement. At any t1me Developer shall have the
right to convey, assign or transfer all of its right, title and interest in and to all of the Project Site
(a “Transfer”) in the entire Project Site or in single individual units without the City’s consent,

‘provided that it also transfers to such party (the “Transferee”) all of its interest, rights or
obligations under this Agreement with respect to the Project Site together with any Community
Benefits (the “Transferred Property”). Notwithstanding anything to the contrary in. this
Agreement, any ongoing obligations that continue after the certificate of occupancy is issued for
the Building (such as open space operation and maintenance) may be transferred to a residential,
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commercial or other management association (“CMA”) on commercially reasonable terms so
long as the CMA has the financial capacity and ability to perform the obligations so transferred.

-12.2.  Notice of Transfer. Developer shall provide not less than ten (10) days’ notice to
the City before any proposed Transfer of its interests, rights and- obhga‘uons under this :
Agreement, together with a copy of the assignment and assumption agreement for that parcel
‘(the “Assignment and Assumption Agreement”) with a legal description. The Assignment and
Assumption Agreement shall be in recordable form, in substantially the form attached as Exhibit
F (including the indemnifications, the agreement and covenant not to challenge the enforceability
of this Agreement and not to sue the City for disputes between Developer and any Transferee,

-and the other provisions of this Agreement required to be included therein. Any material
changes to the attached form will be subject to the review and approval of the Director of
Planning.

12.3. Release of Liability. Upon recordation of any Assignment and Assumption
Agreement (following the City’s approval of any material changes thereto as required pursuant
to Section 12.2 above), the assignor shall be released from any prospective liability or obligation
under this Agreement related to the Transferred Property, as specified in the Assignment and -
Assumption Agreement, and the assignee/Transferee shall be deemed to be “Developer” under
this Agreement with all rights and obligations related thereto with respect to the Transferred
Property. Notwithstanding anything to the contrary contained in this Agreement, if a Transferee
Defaults under this Agreement, such default shall not constitute a Default by Developer or any
. -other Transferee with respect to any other portion of the Project Site and shall not entitle the City
to terminate or modify this Agreement with respect to such other portion of the Project Site,
except as otherwise provided herein. Additionally, the annual review provided by Section 8 shall
be conducted separately as to Developer and each Transferee and only as to those obl1gat1ons
that Developer or such Transferee has under this Agreement.

12.4. Responsibility for Performance. The City is entitled to enforce each and every

such obligation assumed by each Transferee directly against the Transferee as if the Transferee

were an original signatory to this Agreement with respect to such obligation. Accordingly, in
- any action by the City against a Transferee to enforce an obligation assumed by the Transferee,
the Transferee shall not assert as a defense against the City’s enforcement of performance of
such obligation that such obligation (i) is attributable to Developer’s breach of any duty or
obligation to the Transferee arising out of the Transfer or the Assignment and Assumption
Agreement or any other agreement or transaction between Developer and the Transferee, or
(i1) relates to the period before the Transfer.

12.5. Constructive Nofice. Every person or entity who now or hereafter owns or
-acquires any right, title or interest in or to any portion of the Project Site is, and shall be,
constructively deemed to have consented to every provision contained herem whether or not any
reference to this Agreement is contained in the instrument by which such person acquired an
interest in the Project Site. Every person or entity who now or hereafter owns or acquires any -
right, title or interest in or to any portion of the Project Site and undertakes any development
activities at the Project Site, 1s, and shall be, constructively deemed to have consented and agreed
to, and is obligated by all of the terms and conditions of this Agreement (as such térms and
conditions apply to the Project Site or applicable portion thereof), whether or not any reference
to this Agreement is contained in the instrument by wluch such person acquired an interest in the
Project Site.

12.6. Rights of Developer The provisions in this Section 12 shall not be deemed to

. prohibit or otherwise restrict Developer from (i) granting easements or licenses to facilitate
development of the Project Site, (ii) encumbering the Project Site or any portion of the
improvements thereon by any Mortgage (iii) granting an occupancy leasehold interest in
portions of the Project Site, (iv) entering into a joint venture agreement or similar partnership
agreement to fulfill its obl1gatlons under this Agreement or (v) transferring all or a port1on of the
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Project Site pursuant to a foreclosure, conveyance in lieu of foreclosure, or other remedial action

in connection with a Mortgage, and none of the foregomg shall constitute a Transfer for which
the City’s consent is required.

13. DEVELOPER REPRESENTATIONS AND WARRANTIES

13.1. Interest of Developer; Due Organization and Standing. Developer represents that
it is the sole owner of the Project Site, with the right and authority to enter into this Agreement.
Developer is a California limited liability company duly organized and validly existing and in
good standing under the Laws of the State of California. Developer has all requisite power to
own its property and authority to conduct its business as presently conducted. Developer
represents and warrants that there is no Mortgage, existing lien or encumbrance recorded against
the Project Site that, upon foreclosure or the exercise of remedies, would permit the beneficiary
of the Mortgage, lien or encumbrance to eliminate or wipe out the obligations set forth in thls
Agreement that run with applicable land.

. 13.2.  No Inability to Perform: Valid Executwn Developer represents and warrants that -
it is not a party to any other agreement that would conflict with Developer’s obligations.under
this Agreement and it has no knowledge of any inability to perform its obligations under this
Agreement. The execution and delivery of this Agreement and the agreements contemplated
hereby by Developer have been duly and validly authorized by all necessary action. This

AglcclucuL will be a u:g,ax valid and buuuug uuugahon of D LV 610”‘6;, enforceable agmqst :
Developer in accordance with its terms.

13.3.  Conflict of Interest. Through its execution of this Agreement, Developer
acknowledges that it is familiar with the provisions of Section 15.103 of the City’s Charter,
Article 11, Chapter 2 of the City’s Campaign and Governmental Conduct Code, and
Section 87100 et seq. and Section 1090 ef seq. of the California Government Code and certifies
that it does not know of any facts which constitute a violation of said provisions and agrees that
it will immediately notify the City if it becomes aware of any such fact during the Term.

13.4. Notification of Limitations on Contributions. Through execution of this
Agreement, Developer acknowledges that it is familiar with Section 1.126 of City’s Campaign
and Govérnmental Conduct Code, which prohibits any person who contracts with the City,

- whenever such transaction would require approval by a City elective officer or the board on
which that City elective officer serves, from making any campaign contribution to the officer at
any time from the commencement of negotiations for the contract until six (6) months after the
. date the contract is approved by the City elective officer or the board on which that City elective
officer serves. San Francisco Ethics Commission Regulation 1.126-1 provides that negotiations .
are commenced when a prospective contractor first communicates with a City officer or
employee about the possibility of obtaining a specific contract. This communication may occur
. in person, by telephone or in writing, and may be initiated by the prospective contractor or a City
officer or employee. Negotiations are completed when a contract is finalized and signed by the
City and the contractor. Negotiations are terminated when the City and/or the prospective
contractor end the negotiation process before a final decision is made to award the contract.

13.5.  Other Documents. To the best knowledge of Siavash Tahbazof, after reasonable
inquiry, no document furnished by Developer to the City with its application for this Agreement
nor this Agreement contains any untrue statement of material fact or omits a material fact -
necessary to make the statements contained therein, or herein, not misleading under the
‘circumstances under which any such statement shall have been made.

, 13.6. No Bankruptcy. Developer represents and warrants to the City that Developer has
neither filed nor is the subject of any filing of a petition under the federal bankruptcy law or any
federal or state insolvency laws or Laws for composition of indebtedness or for the
reorganization of debtors, and, to the best of Developer’s knowledge, no such filing is

threatened.
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'14. MISCELLANEOUS PROVISIONS

14.1. Entire Agreement. This Agreement, including the preamble paragraph, Recitals
and Exhibits, and the agreements between the Parties specifically referenced in this Agreement,
constitutes the entire agreéement between the Partles with respect to the subject matter contained -
herein. ‘

14.2. Irrcorporatlon of Exliibits. Except for the Approvals which are listed Solely for
the convenience of the Parties, each Exhibit to this. Agreement is incorporated herein and made a
part hereof as if set forth in full. Each reference to an Exhibit in this Agreement shall mean that
Exhibit as it may be updated or amended from time to time in accordance with the terms of this
Agreement -

14.3. Binding Covenants; Run With the Land. Pursuant to Section 65868 of the
Development Agreement Statute, from and after recordation of this Agreement, all of the
provisions, agreements, rights, powers, standards, terms, covenants and obhgatrons contained in
this Agreement shall be binding upon the Parties and subJ ect'to the provisions of this
Agreement, including without limitation Section 12, their respective heirs, successors (by
merger, consolidation, or otherwise) and assigns, and all persons or entities acquiring the Project
Site, any lot, parcel or any portion thereof, or any interest therein, whether by sale, operation of
law, or in any manner whatsoever, and shall inure to the benefit of the Parties and their
respective heirs, successors (by merger, consolidation or otherwise) and assigns. Subject to the
provisions of this Agreement, including without limitation Section 12, all provisions of this
Agreement shall be enforceable during the Term as equitable servitudes and constitute covenants
and benefits running with the land pursuant to apphcable Law; including but not hmrted to -
California Civil Code Section 1468.

14.4. Applicable Law and Venue.. This Agreement has been executed and delivered in
and shall be interpreted, construed, and enforced in accordance with the Laws of the State of
California. All rights and obhgatrons of the Parties under this Agreement are to be performed in
the City and County of San Francisco, and the City and County. of San Francisco shall be the
venue for any legal action or proceedmg that may be brought, or arise out of, in connection with
or by reason of this Agreement.

14.5. Construction of Agreement The Partres have mutually negotiated the terms and
conditions of this Agreement and its terms and provisions have been reviewed and revised by
legal counsel for both the City and Developer. Accordingly, no presumption or rule that
ambiguities shall be construed against the drafting Party shall apply to the interpretation or
enforcement of this Agreement. Language in this Agreement shall be construed as a whole and
in accordance with its true meaning. The captions of the paragraphs and subparagraphs of this
Agreement are for convenience only and shall not be considered or referred to in resolving -
questions of construction. Each reference in this Agreement to this Agreement or any of the
Approvals shall be deemed to refer to this Agreement or the Approvals as amended from time to -
time pursuant to the provisions of this Agreement, whether or not the particular reference refers
to such possible amendment. In the event of a conflict between the provisions of this Agreement
and Chapter 56, the provisions of this Agreement will govern and control.

14.6. Project Is a Private Undertaking; No Joint Venture or Partnership. The
development proposed to be undertaken by Developer on the Project Site is a private
development. The City has no interest in, responsibility for, or duty to third persons concerning
any of said improvements. Developer shall exercise full dommlon and control over the Project
Site, subject only to the limitations and obligations of Developer contained in this Agreement.
Nothmg contained in this Agreement, or in any document executed in connection with this
Agreement, shall be construed as creating & joint venture or partnership between the City and
Developer. Neither Party is acting as the agent of the other Party in any respect hereunder.
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Developer 1s not a state or governmental actor with respect to any actrvrcy conducted by
~ Developer hereunder.

14.7. - Recordation. Pursuant to the Development Agreement Statute and Chapter 56,
the Clerk of the Board of Supervisors shall have a copy of this Agreement recorded in the
Official Records within ten (10) days after the Effective Date of this Agreement or any
amendment thereto, with costs to be borne by Developer.

14.8. Obligations Not D1schargeable in Bankruptcy. Developer’s obhgatrons under this
- Agreement are not dischargeable in bankruptcy. '

14:9.  Survival. Following expiration of the Term, this Agreement shall be deemed
terminated and of no further force and effect except for any provision which, by its express
terms survive the expiration or termination of this Agreement.

14.10. Signature in Counterparts.- This Agreement may be executed in duplicate
counterpart originals, each of which is deemed to be an orrgrnal and all of which when taken
together shall constitute one and the same instrument.

14.11. Notices. Any notice or communication required or authorrzed by thls Agreement -
shall be in writing and may be delivered personally ot by registered mail, return receipt

requested Notice, whether given by personal delivery or registered maﬂ shall be deemed to
have heen grven E‘.Ild received upon the actinal receint hv any of the QHHTPQQPPQ designated below

FRVLVAWS § i LLaslp,

as the person to whom notices are to be sent. Either Party fo this Agreement may at any time,
upon notice to the other Party, designate any other person or address in substitution of the person
and address to which such notice or communication shall be given. Such notices or
communications shall be given to the Parties at their addresses set forth below:

To City:

John Rahaim A

Director of Planning

San Francisco Planning Department
1650 Mission Street, Suite 400

San Francisco, California 94102

with a copy to:

. Dennis J. Herrera, Esq.

City Attorney :

City Hall, Room 234

1 Dr. Carlton B. Goodlett Place -

San Francisco, CA 94102

Attn: Real Estate/Flnance 915 Cayuga Project

To Developer:

Atlas Property Group, Inc

. Attention: Jennifer Bobbitt
1256 Howard Street

San Francisco, CA 94103

with a copy to: -

Tahbazof Law Firm '
Attn: Sufi Tahbazof Hariri, Esq.
1256 Howard Street . '
San Francisco, CA 94103 -
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14.12. Limitations on Actions. Pursuant to Section 56.19 of the Administrative Code,
any decision of the Board of Supervisors made pursuant to Chapter 56 shall be final. Any court
action or proceeding to attack, review, set aside, void, or annul any final decision or :
determination by the Board of Supervisors shall be commenced within ninety (90) days after
~ such decision or determination is final and effective. Any court action or proceeding to attack,
review, set aside, void or annul any final decision by (i) the Planning Director made pursuant to
Administrative Code Section 56.15 (d)(3) or (ii) the Planning Commission pursuant to '
Administrative Code Sect1on 56.17(e) shall be commenced within ninety (90) days after said
decision is final.

14.13. everab111ty. Except as is otherwise specnﬁcally provided for in this Agreement
with respect to any Laws which conflict with this Agreement, if any term, provision, covenant,
or condition of this Agreement is held by a court of competent jurisdiction to be invalid, void, or
unenforceable, the remaining provisions of this Agreement shall continue in full force and effect
unless enforcement of the remaining portions of this Agreement would be unreasonable or
grossly inequitable under all the circumstances or would frustrate the purposes of thls
Agreement.

14.14. MacBrrde Principles. . The City urges oompames doing business in Northern
Ireland to move toward resolving employment inequities and encourages them to abide by the
MacBride Principles as expressed in San Francisco Administrative Code Section 12F.1 ef seq.
The City also urges San Francisco companies to do business with corporations that abide by the
MacBride Principles. Developer acknowledges that it has read and understands the above .
statement of the City concerning doing business in Northern Ireland.

14.15. Tropical Hardwood and Virgin Redwood. The City urges companies not to
import, purchase, obtain or use for any purpose, any tropical hardwood, tropical hardwood wood
product, virgin redwood, or virgin redwood wood product, except as expressly perrmtted by the

application of Sections 802(b) and 803(b) of the San Francisco Environment Code.

14.16. Sunshine. Developer understands and agrees that under the City’s Sunshine :
Ordinance (Administrative Code, Chapter 67) and the California Public Records Act (California '
- Government Code Section 250 ef seq. ), this Agreement and any and all records, information, and
materials submitted to the City hereunder are public records subject to public disclosure. To the
extent that Developer in good faith believes that any financial materials reasonably requested by
the City constitutes a trade secret or confidential proprietary information protected from

. disclosure under the Sunshine Ordinance and other Laws, Developer shall mark any such

" materials as such. When a City official or employee receives a request for information that has
been so marked or designated, the City may request further evidence or explanation from
Developer. If the City determines that the information does not constitute a trade secret or
proprietary information protected from disclosure, the City shall notify Developer of that

" conclusion and that the information will be released by a specified date in order to prov1de
Developer an opportunity to obtain a court order prohibiting disclosure.

14.17. Non-Liability of City Officials and Others. Notwithstanding anything to the
contrary in this Agreement, no individual board member, director, commissioner, officer,.
employee, official or agent of City or other City Parties shall be personally liable to Developer
its successors and assigns, in the event of any Default by City, or for any amount which may
become due to Developer, its successors and assrgns under this Agreement.

14.18. Non-Liability of Developer Officers and Others. Notwithstanding anything to the
contrary ih this Agreement, no individual board member, director, officer, employee, official,
partner, employee or agent of Developer or any affiliate of Developer shall be personally liable

-to City, its successors and assigns, in the event of any Default by Developer, or for any amount
which may become due to City, its successors and assign, under this Agreement

27 ) ‘915 cayuga dev’t ag (03._.19).docx
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14.19. No Third Party Beneficiaries. There are no third party beneficiaries to this
Agreement. i *

14.20. Compliance with Laws. In connéction with the Project, Developer shall comply
with all applicable Law. ' '

[signatures follow on next page|
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IN WITNESS WHEREOF, the Parties hereto have executed this Agreement as of the day

and ‘year first above written.
CITY

CITY AND COUNTY OF SAN
- FRANCISCO,
a municipal corporation

By _
John Rahaim
Director of Planning

Approved on
Board of Superv1sors Ord1nance No. _

SYTS INVESTMENTS, LLC,
a California limited liability company

By

Name:
Its:

29

Approved as to form:

DENNIS J. HERRERA, City Attorney

- By: __
Elizabeth A. Dietrich
Deputy City Attorney .

915 cayuga dev’t ag (03._.19).docx..
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A notary pilblic or other officer completing this certificate verifies only the identity of the individual who signed the
document to which this certificate is attached, and not the truthfulness, accuracy, or validity of that document. -

State of California )
County of San Francisco ' )
On , beforeme, : , a Notary Public,
personally appeared , who proved to me on the basis of

satisfactory evidence to be the person(s) whose name(s) is/are subscribed to the within
instrument and acknowledged to me that he/she/they executed the same in his/her/their
authorized capacity(ies), and that by his/her/their signature(s) on the instrument the person(s), or
the entity upon behalf of which the person(s) acted, executed the instrument.

I certify under PENALTY OF PERJURY under the laws of the State of California that the N
foregoing paragraph is true and correct.

WITNESS my¥ hand and official seal.

Signature

A notary public or other officer completing this certificate verifies only the identity of the individual who signed the
document to which this certificate is attached, and not the truthfulness, accuracy, or validity of that document.

State of California )
County of San Francisco : )
On , before'me, : , a Notary Public,
personally appeared , : , Who proved'to me on the basis of

 satisfactory evidence to be the person(s) whose name(s) is/are subscribed to the within
instrument and acknowledged to me that he/she/they executed the same in his/her/their :
authorized capacity(ies), and that by his/her/their signature(s) on the instrument the person(s), or
the entlty upon behalf of which the person(s) acted executed the instrument.

I certlfy under PENALTY OF PERJURY under the laws of the State of Cahforma that the
. foregoing paragraph is true and correct.

WITNESS my hand and official seal.

Signature
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A notary public or other officer completing this certificate verifies only the identity of the individual who signed the
document to which this certificate is attached, and not the truthfulness, accuracy, or validity of that document.

State of California ' )

County of San Francisco - )

On ', before me, ' _, aNotary Public,
- personally appeared : , Who proved to-me on the basis of

satisfactory evidence to be the person(s) whose name(s) 1s/are subscribed to the within
instrument and acknowledged to me that he/she/they executed the same in his/her/their -
authorized capacity(ies); and that by his/her/their signature(s) on the instrument the person(s) or
the entity upon behalf of which the person(s) acted, executed the instrument.

I certify under PENALTY OF PERJURY under the laws of the State of California that the
foregoing paragraph is true and correct.

WITNESS my hand and official seal.

Signature

A notary public or other officer completing this certificate verifies only the identity of the individual who signed the

document to which this certificate is attached, and not the truthfulness, accuracy, or validity of that document.

State of California ‘ Y

County of San Francisco )

On : ,beforeme, , , a Notary Public,
personally appeared . ' ' : , who proved to me on the basis of

satisfactory evidence to be the person(s) whose name(s) is/are subscribed to the within
instrument and acknowledged to me that he/she/they executed the same in his/her/their
authorized capacity(ies), and that by his/her/their signature(s) on the instrument the person(s), or
the entity upon behalf of Which the person(s) act'ed executed the instrument.

I certify under PENALTY OF PERJURY under the laws of the State of Cahforma that the
foregomg paragraph is true and correct.

WITNESS my hand and official seal.

Signature
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A notary public or other officer completing this certificate verifies only the identity of the individual who signed the

document to which this certificate is attached, and not the truthfulness, accuracy, or validity of that document.

 State of California )
County of San Francisco - )
On A , before me, A , a Notary Public,
personally appeared ' , who proved to me on the basis of

satisfactory evidence to be the person(s) whose name(s) is/are subscribed to the within
instrument and acknowledged to me that he/she/they executed the same in his/her/their
authorized capacity(ies), and that by his/her/their signature(s) on the instrument the person(s), or
the entity upon behalf of which the person(s) acted, executed the instrument.

I certify under PENALTY OF PERJURY under the laws of the State of California that the
foregoing paragraph 1s true and correct.

WITNESS my hand and official séal.

Signature

A notary public or other officer completing this certificate verifies only the identity of the individual who signed the
.| document to which this certificate is attached, and not the truthfulness, accuracy, or validity of that document.

State of California : )
County of San Francisco )
On L, before me, , a Notary Public,
personally appeared - . , who proved to me on the basis of

. satisfactory evidence to be the person(s) whose name(s) is/are subscribed to the within
instrument and acknowledged to me that he/she/they executed the same in his/her/their
authorized capacity(ies), and that by his/her/their signature(s) on the instrument the person(s), or
the entity upon behalf of which the person(s) acted, executed the instrument.

I certify under PENALTY OF PERIU RY under the laws of the State of California that the
foregoing paragraph is true and correct. ‘

WITNESS my hand and official seal.

Signature
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EXhibit A-1

Site Plan
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Exhibit A-2
Legal Description

‘Real property in the City of San Francisco, County of San Francisco, State of California,
described as follows: . '

PARCEL C, AS SHOWN ON THAT CERTAIN PARCEL MAP FILED IN THE OFFICE OF
THE RECORDER OF THE COUNTY OF SAN FRANCISCO, STATE OF CALIFORNIA ON
JANUARY 7, 2011, IN BOOK 48 OF PARCEL MAPS PAGE(S) 55-56
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 Exliibit B

Project Description

The project site is located on the block bounded by Alemany Boulevard to the east, Ocean
Avenue to the north, Cayuga Avenue to the west, and Onondaga Avenue to the south in the Outer
Mission neighborhood. The proposed project would demolish the existing two-story mixed-used building:.
and construct a new approximately 115,610-square-foot residential building with 116 dwelling units
(including 16 studio, 18 one-bedroom, 70 two-bedroom, and 12 three-bedroom units) and 400 square feet
of accessory office use. Approximately 50 percent of the units would be affordable. Due to the existing
site slope, the proposed five-story building would be approximately 50-feettall measured from Alemany
Boulevard (56 feet including the 6-foot-tall elevator penthouse) and 72 feet tall from Cayuga Avenue (78
feet mcludmg the 6-foot- tall elevator penthouse).

Pedestrian entrances would be located off Alemany Boulevard, which includes the main Iobby,
and a secondary entrance would be located along the internal dnveway off Cayuga Avenue. The proposed
" building would include an underground garage on Basement Level 2 accessed via a curb cut on Cayuga
Avenue. The garage would contain 69 vehicular parking spaces (63 parking spaces with eight of those in
stackers, three ADA accessible parking spaces, and three car-share parking spaces). Basement level 1
would include 116 class.1 bicycle spaces along with a bicycle repair station. The project proposes
approximately 12,410 square feet of open space, including: approximately 8,605 square feet of common
open space at the backyard, basement level-1, and the rooftop; approximately 3,495 square feet of private -
open space at the basement level fronting the Cayuga side of the property; and approximately 310 square -
feet of private open space at the third floor. The backyard open space would reduce the internal driveway
aisle to 20 feet in width. The backyard open space would include bollards and planter boxes.
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Exhibit C

Housing Program

This Exhibit C is part of that certain Focused Development Agreement by and between the City and
County of San Francisco, -a municipal corporation (*City”), and SYTS Investments, LLC, a California
limited liability company (“Developer”) dated as of , 2019 with regard to certain real
property located at Lots 039, Block 6954 in San Francisco (the “Agreement”). Capitalized terms not
defined in this Exhibit C shall have the meaning given in the Agreement. The Project will provide -
additional housing benefits than are currently required by law. Overall the Project will achieve 50% -
affordability. The Project will provide 58 Units of additional housing that are permanently affordable in
accordance with Planning Code Section 415 et seq. (“BMR Units™), significantly more than would
otherwise be required. The project will be built in one phase. Developer agrees to provide all of the
affordable housing as on-site units as described below, and waives any right to construct affordable -
housing units offsite or to pay any in lieu fee under Planning Code section 415 et seq: Developer and
City agree to comply with the BMR Performance Plan set forth in Attachment 1 to this Exhibit.

(a). Number and Affordability of BMR Units. Not less than fifty percent (50%) of the
total number of units located in the Project (approximately 58 units) shall consist of BMR Units
affordable to households earning up to 100% AMI. Specifically (i) 12 BMR units (10% of total units)
shall have an affordable rent set at 55% of AMI or less, and will be rented to households earning up to
65% of AMTI; (ii) 12 BMR Units (10% of total units) shall have an affordable rent set at 80% of AMI or -
less, with households earning from 65% to 90% of AMI eligible to apply; and (iii) 34 BMR Units (30%
of total units) shall have an affordable rent set at 100% of AMI or less, with households earning from
90% to'120% of AMI eligible to apply. The BMR Units ensure that the PI‘O_]GCt'S overall affordability
exceeds.the on-site affordability amounts otherwise required under Planning Code Section 415 et seq. as
applied to the Project. The rental and re-rental of the BMR Units shall comply with the lottery
preferences and all other provisions utilized by City’s Mayor’s Office of Housing and Community
Development (“MOHCD”) under the Inclusionary Affordable Housing Program Monitoring and
. Procedures Manual and the Housing Preferences and Lottery Procedures Manual (collectively, the
“Housing Manuals™), both as published by and as updated from time to time, to the extent permitted by
law. Developer shall record the Recorded Restrictions prior to issuance of any site permit for any part of
the Project. Developer shall ensure, by means of a subordination agreement or otherwise, that no
Mortgage, existing lien or encumbrance recorded against the Project Site, upon foreclosure or the exercise
- of remedies, would permit the beneficiary of the Mortgage, lien or encumbrance to eliminate or wipe out
the obligations set forth in this Agreement that run with applicable land.

~(b) Compliance with Planning Code Section 415. The Parties shall implement the
affordable housing requirements and provide the BMR Units in accordance with the provisions of
Planning Code section 415 et seq., and the Housing Manuals, except for (i) the range of income eligible
households described in Section 1 above, and (ii) any updates or changes that would be a Material Change
under this Agreement. The following changes shall be deemed to be a Material Change under this
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Agreement and therefore shall not apply to the Project: (i) any increase in the required number or
percentage of, affordable housing units; and (ii) any change in the minimum or maximum AMI percentage
levels for the affordable housing pr1cmg or income eligibility.

, (c) Comparability. The BMR Units shall be intermixed and dispersed throughout the
‘PI‘O_] ect in Jocations approved by the Planning Department, and will be generally indistinguishable in
appearance from other units in that building. The BMR Units and other units in the Building with the
same household size shall be substantially similar in size, type, amenities and overall quality of
construction, as further described in the Manuals. All'BMR Units will be wired for telephone, cable, and
internet access, together with any new technolo gy installed by the Developer in the other units in the
Building. Except as otherwise approved by City’s Planning Department, the BMR Units will comply
with Zoning Administrator Bulletin No. 10 as updated from time to time unless such comphance proves
reasonably unavoidable. '

2. Costa-Hawkins Rental .Housin'g Act

(a) Non-Applicability of Costa-Hawkins Act. Pursuant to Section 5.12 of the Agreement,
Developer has agreed, among other thirigs, that (i) the Costa-Hawkins Act does not and in no way v shall
limit or otherwise affect the restriction of rental charges for the BMR Units, consistent with the Housing
Program and Recorded Restrictions, and (ii) not to challenge and expressly waived any and all rights to
challenge the Recorded Restrictions or the requirements of the Agreement related to the applicability of

. the Housing Program to the BMR Units under the Costa-Hawkins Act.

(b) Notification. Developer shall notify any potential buyer of all or part of the Project Site of
the provisions of this Exhibit C and of the Recorded Restrictions. By acquiring any interest in the Project
Site, a buyer agrees to these provisions, and agrees to.the specific waiver, releases and indemnifications
set forth in the Agreement. If Developer fails to notify a buyer of these provisions and a buyer alleges
that it is not subject to the requirements of this Exhibit C or the Récorded Restrictions because it was not
" made aware of these provisions before it acquired an interest in the Project Site, Developer shall
indemnify and defend the City against any and all claims or losses resulting from such allegation.

3. Nondiscrimination Based on Section 8, Household Siie, or.Source of Income

For all housing units within the Project Site, Developer shall accept as tenants, on the same basis as all
other prospective tenants, persons who are recipients of federal certificates or vouchers for rent subsidies
pursuant to the existing program under Section 8 of the Housing Act (42 U.S.C. §1437 et. seq.), or any
successor program or similar federal, state or local governmental assistance program. Developer shall not
apply selection criteria to Section 8 certificate or voucher holders that are more burdensome than criteria
 applied to all other prospective tenants. Developer shall not collect security deposits or other deposits
from Section 8 certificate or voucher holders in excess of that allowed under the Section 8 program.
Developer shall not discriminate against tenant applicants on the basis of legal source of income (e.g.,
TANF, Section 8 or 'SSI), and Developer shall consider a prospective tenant’s previous rent history of at
least one year as evidence of the ability to pay the applicable rent (i.e., ability to pay shall be
demonstrated if such a tenant can show that the same percentage or more of the tenant’s income has been
consistently paid on time for rent in the past as will be required to be paid for the rent applicable to the
unit to be occupied, provided that such tenant’s expenses have not increased materially). '
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Exbibit D

Affordable Housing Performance Schedule

proposed designation of
affordable units

AFFORDABLE UN
Developer TBD
designation of affordable units
| to Planning A
Review and approval of i Planning TBD

‘ Approval of Development

Team

Agreement

8D .
Agreement by Board of
Supervisors : :
Signing of Development Clerk of BoS 10 days after BOS approval
Agreement Ordinance by Mayor . -
Circulation of Development OEWD 5 business days after Mayor's .
Agreement for signatures signature
Recordation of Development OEWD

A o‘btained

2 business days after final
department signature

ENT

Recordation of Notice of Special
Restrictions (Recorded
Restrictions)

Developer

‘| Agreement is ready for
.

2 business days after final-
department signature

obtained and Developer is
notified in writing that the

ording.

Transmition of copies of {A)
recorded Notice of Special
Restrictions to City, (B) final
Planning Approval, (C) Affidavit
of Compliance; and (D)
approved floor plans indicating
location of BMR Units to
MOHCD

PAIanbning»

TBD

Pre-Pricing Meeting

MOHCD/Developer

7 Months prior to TCO
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TBD - generally submitted 6

“Marketing Plan

Submittal of BMR Rental Pricing | Developer
Request Form ("PRF") including : months prior to receipt of
submittal of Leasing Plan - building's temporary
, certificate of occupancy.
Review and approval BMR ~ | MOHCD MOHCD will approve or
. Rental Pricing Request Form disapprove (with reasons for
any disapproval) within 15
business days after
-complete submittal of
documents A - D and
Developer submitting Form.
Should the units begin
marketing in one calendar
year with rental rates that
| were established in the
previous year, MOH will
revise the PRF within 15 -
husiness days.
| Submittal of Marketing Plan for | Developer 15 business days after
Initial Rental of BMR Units. approval of BMR Rental
Marketing Plan shall identify Pricing - )
contracted 3rd party Leasing
Consultant- , '
Meeting with MOHCD to finalize | MOHCD/Developer No later than 21 calendars

day after Marketing Plan
submittal .
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Approval of Marketing Plan -

MOHCD

MOHCD will approve or
disapprove {with reasons for
any disapproval) within 30
calendar days after
Developer submits the
complete Marketing Plan.
MOHCD will not require
Developer to make any
changes to its lease, tenancy
rules, or other related

~documents unless such

changes are required to _
conform to applicable law,
MOHCD policies and .
standard practices, and the
City and County of San
Francisco's Inclusionary
Affordable Housing Program
Monitoring and Procedures
Manual in existence at the
time of submittal of
Marketing Plan. If MOHCD
disapproves the Marketing
Plan, MOHCD will review
and approve Developer's
revised plan within 15
calendar days of its
resubmittal of the complete
revised Marketing Plan that
properly addresses
MOHCD's comments.

BMR Unit Marketing Period.
Communication to MOHCD
when Project is at

approximately 90% construction

completion

Developer/MOHCD .

Commences 45 calendar
days from date of
submission of approved
Marketing Plan and lasts for
21 calendar days. Developer

| and MOHCD will confer

regularly regarding the
status of construction and
any actual or potential
construction delays.
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Developer

winners from list published by
MOHCD and begins lease-up
process consisting of income
verification and program
‘qualification process

BMR Advertising in printed During 21 day Marketing’
media ' ' Period. (NOTE: this is
contingent depending on
the media outlets
publication schedules)
BMR Application Deadline Developer 21st day of Marketing
‘ - Period
Posting of Neighborhood MOHCD 7 days-prior to Lottery
Resident Housing Preference (Applicant option to appeal
{NRHP) results on MOHCD - NRHP decision close 48
website - . , hours prior to Lottery)
Communication to MOHCD Developer 7 days prior to Lottery
when project is at : ‘
approximately 95% construction
| completion. :
BMR Unit Lottery MOHCD/Developer No soonerthan 21 days
' after the BMR Application
: : Deadline. -
Lottery Winners List published | MOHCD No later than 7 days after
: : : ‘ the lottery. ‘
Developer contacts Lottery DEVELOPER/MOHCD | MOHED will review and

complete income

| verification within 5

business days of receipt of
applicant information from
Developer. Developer may
begin lease-up of the units
upoh receiving its
Temporary Certificate of

Occupancy. Lottery winner -

must have an opportunity to
inspect either similar model

- unit or actyal physical unit.

TION Of IO
Temporary Certificate of Developer
Occupancy :
‘Move-in/Lease date Developer
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Exhibit E

Approvals

1. Mitigated Negative Declaration;

2. Planning Code Amendment to amend the Zoning Map to change the Zoning District of
Assessor’s Block 6954, Lot 039, from RH-1 and Excelsior Outer Mission Street Neighborhood
Commercial District to Excelsior Outer Mission Street Neighborhood Commercial District;

3. Planning Code Amendment to a) amend the Zoning Map of Assessor’s Block 6954, Lot
039 from 40-X to 65-X; b) establish the Cayuga/Alemany Special Use District (SUD) for
Assessor’s Block 6954, Lots 039; and c) create the Cayuga/Alemany Special Use District. The
Cayuga/Alemany Spemal Use District requires conditional use authorization for residential uses;
eliminates residential density limits within the SUD; establishes the required dwelling unit mix;
establishes specific Inclusionary Housing requirements; eliminates the use of Planned Unit
Developments pursuant to §304; and eliminates Conditional Use Authorization requirements for
demohtmn of dwelling units pursuant to §317 and development of 1arge lots pursuant to §121.1;

4. Conditional Use Authorization pursuant to §303 with exceptions to requirements for Rear

Yard (§134); Usable Open Space (§135); Dwelling Unit Exposure (§140); and Off-Street Freight
Loading (§152); - _

5. Administrative Code Chapter 56 authoﬁzing and conforming ordinance.
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Exhibit F

Form of Assicnment and Assumption Agreement

RECORDING REQUESTED BY
CLERK OF THE BOARD OF SUPERVISORS
OF THE CITY AND COUNTY OF SAN FRANCISCO

(Exempt from Recording ‘Fees
Pursuant to Government Code
Section 27383)

AND WHEN RECORDED MAIL TO:

[Angela Calvillo]

Clerk of the Board of Supervisors
City Hall, Room 244

1 Dr. Carlton B. Goodlett Place
‘San Francisco, CA 94102

ASSIGNMENT AND ASSUMPTION AGREEMENT
RELATIVE TO FOCUSED DEVELOPIV[ENT AGREEMENT FOR 915 CAYUGA AVENUE
THIS ASSIGNMENT: AND ASSUMPTION AGREEMENT (hereinafter, the “Assignment”) is entered

into  this day of , 20 , by and between , A
' (“Assignor”) and , a :

(“Assignee™),
RECITALS

A. The SYTS Investments, LLC. a California limited liability company (“Developer™), and
~ the City and County of San Francisco, a political subdivision and municipal corporation of the State of
California ‘(the “City”), entered into that certain Development Agreement (the “Development
Agreement”) dated as. of , 2019, for reference purposes, with respect to certain real property
owned by Assignor, as such property is more particularly described in the Development Agreement (the
“Project Site””). The Development Agreement was recorded in the Official Records of the City and
County of San Francisco on ‘ as Document No. - - - .

" [add recital to document any previous transfer of the Transferred Property, with recording information]

B. The Development Agreement provides that Developer (Assignor) has the right to:
(i) Transfer all or a portion of the Project Site, (ii) assign all of its rights, title, interest and obligations
under the Development Agreement to a Transferee with respect to the portions of the Project Site -
transferred to the Transferee, and (iii) upon the recordation of an approved Assignment and Assumption
Agreement, to be released from any prospective liability or obligation under the Development Agreement
related to the Transferred Property as set forth in Section 12.3 of the Development Agreemerit.
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C. Assignor intends to convey certain real property as more pamcularly identified and
descrlbed on Exhibit A attached hereto (hereafter the “Iransferred Property”) to Assignee. The
Transferred Property is subject to the Development Agreement.

D. Assignor desires to assign and Assignee desires to assumé Assignor’s right, title, interest,
burdens and obligations under the Development Agreement with respect to and as related to the
Transferred Property, as more particularly described below.

ASSIGNMENT AND ASSUMPTION

NOW, THEREFORE, for good and valuable consideration, the receipt and sufﬁe1eney of which
are hereby acknowledged Assignor and Ass1gnee hereby agree as follows:

1. Defined Terms. Initially capitalized terms used herein and not otherwise defined shall
have the meaning ascribed to them in the Development Agreement.

2. Assignment of Development Agreement. Assignor hereby assigns to Assignee, effective
as of Assignor’s conveyance of the Transferred Property to Assignee, all of the rights, title, interest,
burdens and obligations of Assignor under the Development Agreement with respect to the Transferred
Property, including any Community Benefits that are-tied to the Transferred Property. Assignor retains
all the rights, title, interest, burdens and gbligations under the Development Agreement with respect to all

other portions of the Project Site owned by Assignor.

- 3. Assumption of Development Agreement. Assignee hereby assumes, effective as of
Assignor’s conveyance of the Transferred Property to Assignee, all of the rights, title, interest, burdens
and obligations of Assignor under the Development Agreement with respect to the Transferred Property,
including its Community Benefits, and agrees to observe and fully perform all the duties and obligations
of Assignor under the Development Agreement with respect to the Transferred Property, and to be subject
to all the terms and conditions thereof with respect to the Transferred Property. The parties intend that,
upon the execution of this Assignment and conveyance of the Transferred Property to Assignee, Assignee
shall be deemed to be “Developer”™ under the Development Agreement with respect to the Transferred
Property. :

4. Reaffirmation of Indemnifications. Assignee hereby consents to and expressly reaffirms
any and all indemnifications of the City set forth in the Development Agreement including without
limitation Section 4.7 of the Development Agreement

5. Assignee’s Covenants. Assignee hereby covenants and agrees that: (a) Assignee shall
" not challenge the enforceability of any provision or requirement of the Development Agreement;
(b) Assignee shall not sue the City in connection with any and all disputes between Assignor and.
Assignee-arising from this Assignment or the Development Agreement, including any failure to complete
all or any part of the Project by any party; and- (¢) Assignee shall indemnify the City and its officers,
agents and employees from, and if requested, shall defend them against any and all Losses resulting

directly or indirectly from any d1spute between Assignor and A331gnee ansmg from this Assignment or
the Development Agreement.

6. Priority of Recorded Restrictions. Assignee agrees that its nghts and the rights of any

Mortgagee secured by a Mortgage that encumbers all or part of the Transferred Property shaﬂ be
subordinate to the Recorded Restrictions.
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7. Binding on Successors. All of the covenants, terms and conditions set forth herein shéll
be binding upon and shall inure to the benefit of the parties hereto and their respective heirs, successors
and assigns.

8. Notices. The notice address for Assignee under Section 14.11 of the Development
Agreement shall be: :
Attn:
With copy to:
Attn:
9. Counterparts. This Assignment may be executed in as many counterparts as may be

deemed necessary and convenient, and by the different parties hereto on separate counterparts, each of
which, when so executed; shall be deemied an ongmal but all such counterparts shall constitute .one and
the same instrument.

10. Governing Law. This Assignment and the legal relations of the parties hereto shall be
governed by and construed and enforced in accordance with the laws of the State. of California, without
regard to its principles of conflicts of law. '

IN WITNESS HEREOF, the pames hereto have executed this Assignment as of the day and year first
above Wntten »

ASSIGNOR:
[insert signature block]
ASSIGNEE:

[insert signature block].

Exhibi’céj1 Bage 3



Exhibit A to Assignment and Assumption Agreement

Transferred Property

[To be inserted. ]
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A notary puBlic or other officer completing this certificate verifies only the
identity of the individual who signed the document to which this certificate is
attached, and not the truthfulness, accuracy, or validity of that document.

STATE OF CALIFORNIA )
‘ )
COUNTY OF )
On beforé me, A , Notary Public, personally
appeared ‘ ‘ , who proved to me on the basis of satisfactory

evidence to be the person(s) whose name(s) is/are subscnbed to the within instrument and acknowledged
to me that he/she/they executed the same in his/her/their authorized capacity(ies), and that by his/her/their
signature(s) on the instrument the person(s), or the entity upon behalf of which the person(s) acted
executed the instrument.

I certify UNDER PENALTY OF PERJURY under the laws of the State of California that the foregomg
~ paragraph is true and correct. .

WITNESS my hand and official seal.

. Name:
Notary Public
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A notary public or other officer completing this certificate verifies only the
identity of the individual who signed the document to which this certificate is
attached, and not the truthfulness, accuracy, or validity of that document.

STATE OF CALIFORNIA )
: )
COUNTY OF )
On ’ , before me, , Notary Public, personally
appeared , who proved to me on the basis of satisfactory

evidence to be the person(s) whose name(s) is/are subscribed to the within instrument and acknowledged

-to me that he/she/they executed the same in his/her/their authorized capacity(ies), and that by his/her/their
signature(s) on the instrument the person(s), or the entity upon behalf of which the person(s) acted,
executed the instrument.

I certlfy UNDER PENALTY OF PERIURY under the laws of the State of California that the foregomg

paragraph is true and correct.

WITNESS my hand and official seal. |

Name:
Notary Public -
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- FOCUSED DEVELOPMENT AGREEN[ENT
BY AND BETWEEN
THE CITY AND COUNTY OF SAN FRANCISCO
AND SYTS INVESTMENTS, LLC.

This Focused Development Agreement, dated for reference purposes only as of

, 2019, is between the City and County of San Francisco, a municipal
corporation (the “Clty”) acting by and through its Planning Department, and SYTS
INVESTMENTS, LLC, a California limited liability company (“Developer”). The City and
- Developer are also sometimes referred to individually as a “Party” and together as the

“Parties”. Cap1tahzed terms not deﬁned when introduced shall have the meamngs given in
Article 1.

RECITALS

- This Agreement is made with reference to the following facts:

A. Developer owns an approximately 32,182 square foot site located on the east side
of Cayuga Avenue on the block bounded by Cayuga Avenue Ocean Avenue, Alemany
Boulevard, and Onandaga Avenue in the Outer Mission ne1ghborhood of San Francisco, on the
real property more particularly described on Exhibit A (the “Project Site”).- The PrOJect Site 1 is
currently improved with a two-story building with approximately 12,555 square feet of
commercial space and approximately 12 surface parking spaces accessed via a driveway on
Cayuga Avenue. The Project Site is located in the Excelsior Outer Mission Street Zoning Use
District and in the 40-X Height and Bulk District.

B. Developer proposes to demolish the existing building and construct a 5-story
residential building that will provide 116 dwelling units, 69 car parking spaces, 116 class 1
bicycle parking spaces and 18 class 2 bicycle spaces, all as more particularly described on
Exhibit B (the “Project”). -Fifty eight (58) of the residential units within the Project will be
below market residential units that are permanently affordable to households eaming between

55% and 100% of area median income in accordance with Planning Code Sectlon 415 et seq.
(collectively, the “BMR Units”).

C. In order to strengthen the public planning process, encourage private participation
in comprehensive planning, and reduce the economic risk of development, the Legislature of the
State of California adopted Government Code Section 65864 ef seq. (the “Development
Agreement Statute”), which authorizes the City to enter into a development agreement with any
person having a legal or equitable interest in real property regarding the development of such
property. Pursuant to Government Code Section 65865, the City adopted Chapter 56 of the
Administrative Code (“Chapter 56”) establishing procedures and requirements for entering into
a development agreement pursuant to the Development Agreement Statute. The Parties are

entering into this Agreement in accordance with the Development Agreement Statute and
Chapter 56.

D. In addition to the overall public benefits to the City from Developer generally,
and the Project in particular, the City has determined that as a result of the development of the
Project in accordance with this Agreement, additional clear benefits to the public will accrue that
could not be obtained through application of existing City ordinances, regulations, and policies.
Major additional public benefits to the City from the Project include prov1dmg significantly more
BMR Units than would otherwise be required by Section 415 ef seq. of the Planning Code. In
particular, one half of the Project’s units will be BMR units, including eleven (11) BMR units at
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55% of area median income, twelve (12) BMR Units at 80% of area medlan income, and thirty-
five (35) BMR Units at 100% of area median income.

E. It is the intent of the Parties that all acts referred to in this Agreement shall be
accomplished in a way as to fully comply with the California Environmental Quality Act
(Californja Public Resources Code Section 21000 ef seq.; “CEQA”), the CEQA Guidelines
(Title 14, California Code of Regulations, Section 15000 et seq.); (“CEQA Guidelines™), the
Development Agreement Statute, Chapter 56, the Planning Code, the Enacting Ordinance and all
other applicable Laws in effect as of the Effective Date. This Agreement does not limit the
City’s obligation to comply with applicable environmental Laws, including CEQA, before taking
any discretionary action regarding the Project, or the Developer’s obligation to comply with all
applicable Laws in connection with the development of the Project.

F. The Preliminary Mitigated Negative Declaration was prepared for the Project and
published on January 23, 2019 and became final without appeal on | | (“MIND”).
On | |, the Plannmg Commission held a public hearing on this Agreement and the
Project, duly noticed and conducted under the Development Agreement Statute and Chapter 56.
Following the public hearing, the Planning Commission by Resolution No.
determined among other things that the MND thoroughly analyzes the Project and adopted a
Mitigation Monitoring Reporting Program (the “CEQA Findings”) and further determined by
Resolution No. | | that the Project and this Agreement W111 as a whole, and taken in
their entirety, continue to be consistent with the objectives, policies, general land uses and
programs specified in the General Plan, as proposed to be amended, and the policies set forth in
Section 101.1 of the Planning Code (together the “General Plan Consistency Findings™).

G. On | |, the Land Use and Transportation Committee of the Board of
Supervisors, having received the Planning Commission’s recommendations, held a public
hearing on this Agreement pursuant to the Development Agreement Statute and Chapter 56.
Following the public hearing, the Land Use and Transportation Committee of the Board
incorporated by reference the CEQA Findings and the General Plan Consistency Fmdmgs and
recommended the approval of this Agreement.

H. On | |, the Board adopted Ordinance Nos. | | and
| |, amending the Planning Code, the Zoning Map, approving this Agreement (File No.
), and authorizing the Planning Director to execute this Agreement on behalf of the City
(the “Enacting Ordinance™). The Enacting Ordinance took effecton | 1.

Now therefore, for good and valuable consideration, the receipt and sufficiency of which
are hereby acknowledged, the Parties agree as follows:

AGREEMENT

1. DEFINITIONS In addition to the definitions set forth in the above preamble paragraph,
Recitals and elsewhere in this Agreement, the following definitions shall apply to this
Agreement:

1.1.“Administrative Code” means the San FPrancisco Administrative Code.

1.2.“Agreement” means this Focused Development Agreement, the Exhibits which are
“expressly incorporated herein, and any amendments therefo.

1.3.“AMI” means the unadjusted median income levels derived from the U. .S
Department of Housing and Urban Development on an annual basis for the San Fra.n<:1sco area,
adjusted solely for household size, but not for high housing cost area.
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1.4. “Annual Review Date” has the meaning set forth in Section 8.1.

1:5.“Applicable Laws” has the meaning set forth in Section 5.2 (where not capitalized,
“applicable Law” has its plain meaning and refers to Laws as otherwise defined herein).

1.6: “Approvals means the City approvals, ent1t1ements, and permits listed on
Exhibit E. .

1.7. “Ass1gnment and Assumptlon Agreement” has the meamng set forth in
Section 12.2.

1.8.“BMR Units” has the meamng set forth in Recital B.

1.9.“Board of Supervisors” or “Board” means the Board of Supervisors of the City
and County of San Francisco.

1.10. “Building” or “Buildings” means each of the existing, modified and new
buildings on and to be constructed on the Project Site, as generally provided in the Project
Description attached as Exhibit B.

1.11. “CEQA?” has the meaning set forth in Recital E.

1.12. “CEQA Findings” has the meaning set forth in Recital F.
1.13. “CEQA Guidelines” has the meaning set forth in Recital E.
1.14. “Chapter 56 has the meaning set forth in Recital C.

1.15. “City” means the City as defined in the opening paragraph of this Agreement
Unless the context or text specifically provides otherwise, references to the City means the City

acting by and through the Planning Director or, as necessary, the Planning Commission or the
Board of Supervisors.

1.16. “City Agency” or “City Agencies” means the City departments, agencies, boards,
commissions, and bureaus that execute or consent to this Agreement, or are controlled by
persons or commissions that have executed or consented to this Agreement, that have
subdivision or other permit, entitlement or approval authority or jurisdiction over development
of the Project, or any improvement located on or off the Project Site, including, without

limitation, the City Administrator, Planning Department, MOHCD, OEWD, SFMTA, DPW,
DBI, together with any successor City agency, department, board, or commission. Nothing in
this Agreement shall affect the jurisdiction under the City’s Charter of a City department that
has not approved or consented to this Agreement in connection with the issuance of a Later
Approval. The City actions and proceedings subject to this Agreement shall be through the

Planning Department, as well as affected C1ty Agencies (and when required by applicable Law,
the Board of Supervisors).

1.17. “City Attorney’s Office” means the Office of the City Attorney of the C1ty and
County of San Francisco.

1.18. “City Parties” has the meaning set forth in Section 4.7.

1.19. “City-Wide” means all real property within the territorial limits of the City and

County of San Francisco, not including any property owned or controlled by the United States
or by the State of California and therefore not subject to City regulation.

1.20. “Commence Construction,” “Commenced Constructmn, or-
“Commencement of Construction” means groundbreaking in connection with the

commencement of physical construction of the Building foundation, but spemﬁcally excluding
the demolition or partial demolition of existing structures.

1.21. “Community Benefits” has the meaning set forth in Section 4. 1

1.22. “Community Benefits Program” has the meaning set forth in Section 4.2.
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1.23. “Costa-Hawkins Act” has the meaning set forth in Section 5.12.

1.24. “DBI” means the Deépartment of Building Inspectlon of the City and County of
San Francisco.

1.25. “Default” has the meaning set forth in Section 9.3.

1.26. “Developer” has the mearing set forth in the opening paragraph of this
Agreement, and shall also include (i) any Transferee as to the applicable Transferred Property,
and (ii) any Mortgagee or assighee thereof that acquires title to any Foreclosed Property but
only as to such Foreclosed Property.

: 1.27. “Development Agreement Statute” has the meaning set forth i in Recital C, as in
effect as of the Effective Date.

1.28. “DPW” means the San Francisco Department of Public Works.

1.29. “Effective Date” has the meaning set forth in Section 2.1.

1.30. “Enacting Ordinance” has the meaning set forth in Recital H.

1.31. “Excusable Delay” has the meaning set forth in Section 11.5.2.
1.32. “Existing Standards” has the meaning set forth in Section 5.2.

1.33. “Existing Uses” means all existing lawful uses of the existing Building and
.improvements (and including, without limitation, pre-existing, non-conforming uses under the
Planning Code) on the Project Site as of the Effective Date, as the same may be modified by
the Approvals and any Later Approvals. :

1.34. “Federal or State Law Exception” has the meaning set forth in Section 5.8.1.

1.35. “Finally Granted” means (i) any and all applicable appeal periods for the filing
of any administrative or judicial appeal challenging the issnance or effectiveness of any of the
Approvals, this Agreement or the MND shall have expired and no such appeal shall have been
filed, or if such an administrative or judicial appeal is filed, the Approvals, this Agreement or .
the MIND, as applicable, shall have been upheld by a final decision in each such appeal without
adverse effect on the applicable Approval, this Agreement or the MND and in the case ofa -
judicial appeal the entry of a final judgment, order or ruling upholding the applicable
Approval, this Agreement or the MND and (ii) if a referendum petition relating to this
Agreement is timely and duly circulated and filed, certified as valid and the City holds an
election, the date the election results on the ballot measure are certified by the Board of .
Superv1sors in the manner provided by the Electlons Code reflecting the ﬁnal defeat or
rejection of the referendum.

1.36. “Foreclosed Property” has the meaning set forth in Section 10.5.
1.37. “General Plan Consistency Findings” has the meaning set forth in Recital F.

1.38. “Gross Floor Area” has the meaning set forth in Plannmg Code as of the
applicable date of determination of such area.

1.39. “Housing Program means the Affordable Housing Program attached hereto as
Exhibit C.

1.40. “Impact Fees and Exactions” means any fees, contributions, special taxes,
exactions, impositions, and dedications charged by the Clty, whether as of the date of this
Agreement or at any time thereafter during the Term, in connection with the development of

. Projects, including but not limited to transportation and transit fees, child care requirements or
in-lieu fees, housing (including affordable housing) requirements or fees, dedication or
reservation requirements, and obligations for on-or off-site improvements. Impact Fees and
Exactions shall not include the Mitigation Measures, Processing Fees, taxes or special

4 ' . 915 cayuga dev’t ag (03._,19).docx

322



* assessments or school district fees, and SFPUC Capacity Charges, and any fees, taxes,

assessments, or impositions imposed by any Non-City Agency, all of which shall be due and
payable by Developer as and when due in accordance with Applicable Laws.

1.41. “Later Approval(s)” means (i) any other land use approvals, entitlements, or -
permits from the City or any City Agency other than the Approvals, consistent with the
Approvals and necessary or advisable for the implementation of the Project, including without
limitation, demolition permits, grading permits, site permits, building permits, lot line
adjustments, sewer and water connection permits, major and minor encroachment permits,
street and sidewalk modifications, street improvement permits, permits to alter, certificates of
.occupancy, transit stop relocation permits, improvement plans, lot mergers, lot line
adjustments, and re-subdivisions. A Later Approval shall also include any amendment to the
foregoing land use approvals, entitlements, or permits, or any amendment to the Approvals that

are sought by Developer and approved by the City in accordance with the standards set forth in
this Agreement.

1.42. “Law(s)” means the Constitution and laws of the United States, the Constitution
and laws of the State of California, the laws of the City and County of San Francisco, and any
codes, statutes, rules, regulations, or executive mandates thereunder, and any State or Federal
court decision (including any order, injunction or writ) thereunder. The term “Laws” shall
refer to any or all Laws as the context may require.

1.43. “Law Adverse to City” is defined in Section 5.84.
1.44. “Law Adverse to Developer” is defined in Section 5.8.4.

1.45. “Life of the Project” means the period of time that the PI‘O] ect or any
modification of the Project remains in existence.

1.46. “Litigation Extension” has the meaning set forth in Section 11.5.1.
1.47. “Losses” has the meaning set forth in Section 4.7.

1.48. “Material Change” means any modification that would materially alter the
rights, benefits or obligations of the City or Developer under this Agreement that is not
consistent with the Project SUD or that (i) extends the Term, (ii) changes the permitted uses of
the Project Site, (iii) decreases the Community Benefits, (iv) increases the maximum height,

density, bulk or size of the Project, (v) increases parking ratios, or (vi) changes the Impact Fees
and Exactions.

1.49. “Mitigation Measures” means the mitigation measures (as defined by CEQA)
applicable to the Project as set forth in the MMRP or that are necessary to mitigate adverse
environmental impacts identified through the CEQA process as part of a Later Approval

1.50. “MMRP” means that certain mitigation monitoring and reportmg program for the
Project Site, adopted by the Planning Commission and the Board..

1.51. “MND?” has the meaning set forth in Recital F.

1.52. “Mortgage” means a mortgage, deed of trust or other lien on all or part of the
- Project Site to secure an obligation made by the applicable property owner.

1.53. “Mortgagee” means (i) any mortgagee or beneficiary under a Mortgage, and (ii) a
person or entity that obtains title to all or part of the Project Site as a result of foreclosure
proceedings or conveyance or other action in lieu thereof, or other remedial action.

1.54. “Municipal Code” means the San Francisco Municipal Code..

1.55. “New City Laws” has the meaning set forth in Section 5.6.

) 1.56. “Non-City Agency” means Federal, State, and local governmental agencies that
are independent of the City and not parties.to this Agreement.
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1.57. “Non-City Approval” means any permits, agreements, or entitlements from Non-
City 'Agencies as may be necessary for the development of the Project.

1.58. “OEWD” means the San Francisco Office of Economic and Workforce .
Development

1.59. “Official Records” means the official real estate records of the Clty and County
of San Francisco, as maintained by the City’s Assessor-Recorder’s Office. ‘

~ 1.60. “Party” and “Parties” has the meaning set forth in the opening paragraph of this
Agreement and shall also include any party that becomes a party to this Agreement such as a
Transferee. :

1.61. “Planning Code” means the San Francisco Planning Code.

1.62. “Planning Commission” means the Planning Commission of the Clty and
County of San Francisco.

1.63. “Planning Department” means the Planning Department of the City and County
of San Francisco.

1.64. “Planning Director” means the Director of Planning of the Clty and County of
San Francisco.

1.65. “Processing Fees” means the standard fee imposed by the City upon the
submission of an application for a permit or approval, which is not an Impact Fee or Exaction,
in accordance with the City practice on a Clty—Wlde basis.

1.66. “Project” means the development project as described in Rec1ta1 B and EXhlblt B
and the Approvals, together with Developer’s rights and obligations under this Agreement. .

'1.67. “Project Site” has the meaning set forth in Recital A, and as more particularly
described in Exhibits A-1 and A-2.

1.68. “Pl‘O]eCt SUD” means Planmng Code Section as adopfed by tlxe
- Board in Ordinance No.'[__1].

“Public Health and Safety Exception” has the meaning set forth in Section 5.8. L.

1.69. “Recorded Restrictions” means the restrictions running with the land, binding
upon Developer and successor owners of all or part of the PrOJect as more pamcularly
described in Section 5.6.3.

1.70. “SFMTA” means the San Frapcisco Municipal Transportation Agency.
1.71. “SFPUC” means the San Francisco Public Utilities Commission.

1.72. “SFPUC Cépamty Charges” means all water and sewer capacity and connection
fees and charges payable to the SFPUC, as and when due in accordance with the-applicable
City requlrements :

1.73. “Subdwxsmn Code” means the San Francisco Subdivision Code.

1.74. “Subdivision Map Act” means the Cahforma Subdivision Map Act, California
Government Code § 66410 et seq.

1.75. “Term” has the meanmg set forth in Section 2.2.

1.76. “Third-Party Challenge” means any administrative, legal or equitable actlon or
proceeding instituted by any party other than the City. or Developer challenging the validity or
performance of any provision of this Agreement, the Project, the Approvals or Later
Approvals, the.adoption or certification of the MND or other actions taken pursuant,to CEQA,
or other approvals under Laws relating to the Project, any action taken by the City or
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Developer in furtherance of this Agreement, or any combmatlon thereof relating to the PrOJeot
or any portion thereof.

1.77. “Transfer,” “Transferee” and “Transferred Property” have the meanings set’
forth in Section 12.1, and in all events excludes-(1) a transfer of ownership or membership
interests in Developer or any Transferee, (2) grants of easement or of occupancy rights for
existing or completed Buildings or other improvements (including, without limitation, space
leases in Buildings), and (3) the placement of a Mortgage on the Project Site.

1.78. “Vested Elements” has the meaning set forth in Section 5.1.
2. EFFECTIVE DATE; TERM
" 2.1. Effective Date. This Agreement shall take effect upon the later of (1) the full

execution and delivery of this Agreement by the Parties and (ii) the date the Enacting
- Ordinance is effective and operative (“Effective Date’ )

2.2. Temm. The term of this Agreement shall commence upon the Effective Date and
shall continue in full force and effect until the earlier to occur of the following: (a) a final
certificate of occupancy for all of the Project is issued, or (b) five (5) years after the Effective
Date, as extended for each day of a Litigation Extension and Excusable Delay, unless this
Agreement is extended or earlier terminated as provided herein (“Term™). The term of any
conditional use permit, planned unit development, any tentative subdivision map, and any
subsequent subdivision map shall be for the longer of (a) the Term, or (b) the term otherwise
allowed under the Subdivision Map Act or conditional use: approval as applicable.

3. . GENERAL RIGHTS AND OBLIGATIONS

3.1. Development of the Project. Developer shall have the vested r1ght to develop the
Project in accordance with and subject to the provisions of this Agreement, and the City shall
consider and process all Later Approvals for development of the Project in accordance with
and subject to the provisions of this Agreement. The Parties acknowledge (i) that (i)
Developer has obtained all Approvals from the City required to Commence Construction of the
Project, other than any required Later Approvals and (i1) that may proceed in accordance with
this Agreement with the construction and, upon completion, use and occupancy of the Project

as a matter of right, subject to the attainment of any required Later Approvals and any Non-
City Approvals.

3.2. Workforce. Developer shall require project sponsors, contractors, consultants,
“subcontractors and subconsultants, as applicable, to undertake workforce development
activities in both the construction and end use phases of the PIOJect in accordance with
Administrative Code Section 83.11 and Appheable Laws.

4. PUBLIC BENEFITS; DEVELOPER OBLIGATIONS AND CONDITIONS TO
DEVELOPER’S PEREORMANCE :

4.1. Community Benefits Exceed Those Required by Ex1st1m;0rdmances and

Regulations. The Parties acknowledge and agree that the development of the Project in

~ accordance with this Agreement provides a number of public benefits to the City beyond those
achievable through existing Laws, including those set forth in this Article 4 (the “Community
Benefits”). The City acknowledges and agrees that a number of the Community Benefits
would not be otherwise achievable without the express agreement of Developer under this
Agreement. Developer acknowledges and agrees that, as a result of the benefits to Developer
under this Agreement, Developer has received good and valuable consideration for its
provision of the Community Benefits, and the City would not be willing to enter into this
Agreement without the Community Beneﬂts. Time is of the esserice with respect to the
completion of the Community Benefits.

7 915 cayuga dev’t ag (03, .19).docx

325



4.2, Commumtv Benefits. Developer shall provide the followmg Cornmumty Benefits
(collectively, the “Community Benefits Program™): -

(a)  alleviating pressure on the City’s existing housing stock by addmg
approxxmately one hundred sixteen (116) residential units;

) prov1dmg eleven (11) BMR Units at 5 5% of AMI;

(¢©) providing twelve (12) BMR Units at 80% of AML

(d)  providing thirty-five (35) BMR Units at 100% of AMI;

(e), adhering to the Affordable Housing Performance Schedule as further

. described in Exhlblt D.

4.3. Obligation to Provide Community Benefits. Prior to obtaining a site permit for
all or any portion of the Project, Developer will record the Recorded Restrictions against the
Project Site. Prior to obtaining any temporary certificate of occupancy or certificate of

- occupancy for any portion of the Project; Developer will provide the Community Benefits.

Developer’s obligation to provide the Community Benefits is conditioned upon obtaining a

~ temporary certificate of occupancy or a certificate of occupancy for all or any portion of the
; PI‘OJGCt

v

4.4, NO ACldl'[lOIlal CEQA Review Required; Reliance on lVlNU for Future

_ Discretionary Approvals. The Parties acknowledge that the MND prepared for the Project

complies with CEQA. The Parties further acknowledge that (a) the MND contains a thorough

_analysis of the Project, and (b) the Mitigation Measures have been adopted to eliminate or reduce

to an acceptable level certain adverse environmental impacts of the Project, and (c) the Board of
Supervisors adopted CEQA Findings, pursuant to CEQA Guidelines. Accordmgly, the City does
not intend to conduct any further environmental review or impose any addjtional mitigation
under CEQA for any aspect of the Project vested under this Agreement. The City shall rely on:
the MIND, to the greatest extent possible in accordance with applicable Laws, in all future -

discretionary actions related to the Project; provided, however, that nothing shall prevent or limit

the discretion. of the City to conduct additional environmental review in connection with any

Later Approvals to the extent that such additional envxronmental review is required by applicable .

Laws, including CEQA.
¢ 441 Compliance with CEQA Mitigation Measures. Devéloper shall comply

with all Mitigation Measures imposed as applicable to the Project except for any Mitigation

Measures that are expressly identified as the responsibility of a different party or entity. Without
limiting the foregomg, Developer shall be rcspon31b1e for the completlon of all M1t1gat1on _

. Measures identified as the responsibility of the “owner” or the “project sponsor”. The Parties
expressly acknowledge that the MND and the associated MMRP are intended to be used in

connection with each of the Later Approvals to.the extent appropriate and permifted under
applicable Law. Nothing in this Agreement shall limit the ability of the City to impose
conditions on any new, discretionary permit resulting from Material Changes as such conditions
are determined by the Clty to be necessary to mitigate adverse environmental impacts identified
through the CEQA process and associated with the Material Changes or otherwise to address
significant environmental impacts as defined by CEQA created by an approval or permit;.
provided, however any such conditions must be in accordance with applicable Law.

4.5. Nond1scr1mmat1on In the performance of this Agreement, Developer agrees not to
discriminate against any employee, City employee working with Developer’s contractor or

-subcontractor, applicant for employment with such contractor or subcontractor, or against any

person seeklng accommcdat1ons advantages, facilities, privileges, services, or membershlp in all
business, social, or other establishments or organizations, on the basis of the fact or perception of
a person’s race, color “creed, religion, national origin, ancestry, age, height, weight, sex, sexual
orientation, gender 1dent1ty, ‘domestic partner status, marital status, disability or Acqulred
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Immune Deficiency Syndrome or HIV status (AIDS/HIV status), or association with members of
such protected classes, or in retaliation for opposition to discrimination against such classes.

4.6. Prevailing Wages. Developer agrees that all persons performing labor in the
construction of improvements on property owned by the City shall be paid not less than the’
highest prevailing rate of wages for the labor so performed consistent with the requirements of
Section 6.22(E) of the Administrative Code. Developer shall include this requirement in any
construction contract for any such improvements and shall maintain records and require
subcontractors to maintain records, as required by Administrative Code Section 6.22(E).

4.7. Impact Fees, Exactions, and Processing Fees. Developer shall timely pay to the
City all Impact Fees and Exactions applicable to the Project or the Project Site as set forth in
Section 5.7. Developer shall timely pay to the City all Processing Fees applicable to the
processing or review of applications for the Approvals and Later Approvals.

4.8 Indemnification of City. Developer shall indemnify, reimburse, and hold harmless
the City and its officers, agents and employees (the “City Parties™) from any and all loss, cost,
damage, injury, liability, and claims (“Losses™) arising or resulting directly or indirectly from (i)
any third party claim arising from a Default by Developer under this Agreement, (ii) Developer’s
failure to comply with any Approval, Later Approval or Non-City Approval, (iii) the failure of
any improvements constructed pursuant to the Approvals or Later Approvals to comply with any
Federal or State Laws, the Existing Standards or any permitied New City Laws, (iv) a Third-

Party Challenge ms‘ututed against the City or any of the City Parties, (vi) any dispute between
Developer, its contractors or subcontractors relating to the construction of any part of the Project,
and (vii) any dispute between Developer and any Transferee or any subsequent owner of any of
the Project Site relating to any assignment of this Agreement or the obligations that ran with the
land, or any dispute between Developer and any Transferee or other person relating to which
party is responsible for performing certain obligations under this Agreement, except to the extent
that any of the foregoing indemnification obligations is void or otherwise unenforceable under
applicable Law, and except to the extent such Loss is the result of the negligence or willful
misconduct of the City Parties. The foregoing indemnity shall include , without limitation,
reasonable attorneys’ fees and costs and the City’s reasonable cost of 1nvest1gatmg any claims
against the City or the City Parties. All indemnifications set forth in this Agreement shall
survive the expiration or termination of this Agreement, to the extent such indemnification
obligation arose from an event occurring before the expiration or termination of this Agreement.
To the extent the indemnifications relate to Developer’s obligations that survive the expiration or

termination of this Agreement, the indemnifications shall survive for the term of the applicable
obligation plus four (4) years.

5. VESTING AND CITY OBLIGATIONS

5.1. Vested Rights. By the Approvals, the City has made a policy decision that the
Project, as described in and as may be modified in accordance with the Approvals, is in the best
interests of the City and promotes the public health, safety and welfare. Developer shall have the
vested right to develop the Project as set forth in this Agreement, including without limitation
with the following vested elements: the locations and numbers of buildings proposed, the land
uses, height and bulk limits, including the maximum density, intensity and gross square footages,
the pcrm1tted uses, housmg, open space, vehicular access, and parking, (collectively, the “Vested
Elements”; prov1dcd the Existing Uses on the Project Slte shall also'be included as Vested
Elements). The Vested Elements are subject to and shall be governed by Applicable Laws -
inchiding the Planning Code. The expiration of any building permit or Approval shall not limit
the Vested Elements, and Developer shall have the right to seek and obtain subsequent building
permits or approvals, including Later Approvals, at any time during the Term, any of which shall
be governed by Applicable Laws. Each Later Approval, once granted, shall be deemed an
Approval for purposes of this Section 5.1.
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5.2. Existing Standards. The City shall process, consider, and review all Later
Approvals in accordance with (i) the Approvals, (ii) subject to Section 5.4, the San Francisco
General Plan, the Municipal Code (including the Subdivision Code), and all other applicable
City policies, rules and regulations, as each of the foregoing is in effect on the Effective Date
(“Existing Standards”), as the same may be amended or updated in accordance with permitted

New City Laws as set forth in Section 5.6, (iii) California and federal law, as applicable, and (iv)
this Agreement (collectively, “Applicable Laws™). Notwithstanding the foregoing, Developer
shall implement the BMR program consistent with the City’s Procediires Manual as published by
the City pursuant to Section 415 of the Planning Code and as consistent with this Agreement.

5.3. Ciriteria for Later Approvals. Developer shall be responsible for obtaining all
required Later Approvals before Commencing Construction. The City, in granting the Approvals
and vesting the Project through this Agreement, is limiting its future discretion with respect to
Later Approvals to the extent that they are consistent with the Approvals and this Agreement.
The City shall not disapprove applications for Later Approval based upon an item or element that
is consistent with the Approvals, and shall consider all such applications in accordance with its
customary practices (subject to the requirements of this Agreement). The City may subject a
Later Approval to any condition that is necessary to bring the Later Approval info compliance
with Applicable Laws. For any part of a Later Approval request that has not been previously
reviewed or considered by the applicable City Agency (such as additional details or plans), the
" City Agency shall exercise its discretion consistent with the Planning Code and the Approvals
and otherwise in accordance with the City’s customary practice. Nothing in this Agreement shall
preclude the City from applying New City Laws for any development not within the definition of
the “Project” under this Agreement.

5.4. Strict Building Code Compliance. Notwithstanding anything in this Agreement to
the contrary, when considering any application for a Later Approval, the City or the applicable
City Agency shall apply the applicable provisions, requirements, rules, or regulations that are
contained in the San Francisco Building Codes, including the Public Works Code (which
includes the Stormwater Management Ordmance) Subdivision Code, Mechanical Code,
Electrical Code, Green Building Code, Housing Code, Plumbing Code, Fire Code, or other
umform construction codes apphcable ona C1ty~W1de basis.

5.5. Denial ofa Later Approval. Ifthe City denies any apphcatlon for a Later Approval
that implements any aspect of the Project, the City must specify in writing the reasons for such
denial and shall suggest modifications required for approval of the application. Any such
specified modifications shall be consistent with Applicable Laws and City staff shall approve the
application if it is subsequently resubmitted for City review and corrects or mitigates, to the
City’s reasonable satisfaction, the stated reasons for the earlier denial in a manner that is
consistent and compliant with Applicable Laws and does not include new or additional
information or materials that give the City a reason to object to the application under the-
standards set forth in this Agreement.

5.6. New City Laws. All future changes to Existing Standards and any other Laws,
plans or policies adopted by the City or adopted by voter initiative after the Effective Date
(“New. City Laws”) shall apply to the Project and the Project Site except to the extent they
conflict with this Agreement or the terms and conditions of the Approvals. In the event of such a
conflict, the terms of this Agreement and the Approvals shall prevail, subject to the terms of
Section 5.8."

' 5.6.1 New City Laws shall be deemed to conflict Wlth this Agreement and the
Approvals if they: .

(a) limit or reduce the density or intensity of the Project, or any part thereof, or
otherwise require any reduction in the square footage or number of proposed Buildings or change
the location of proposed Buildings or change or reduce other 1mprovements from that permitted
under the Approvals;
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(b) limit or reduce the height or bulk of the Project, or any part thereof, or
otherwise require any reduction in the height or bulk of the Building or other improvements that
are part of the Project under the Approvals;

() limit, reduce or change the location of vehxcular access, parking or loading
from that perm1tted under the Approvals;

(d) limit any land uses for the Project from that permitted under the Approvals or
the Existing Uses;

(e) change or limit the Approvals or Existing Uses;

(f) materially delay, limit or control the rate, timing, phasing, or sequencing of

the Project, including the demolition of existing buﬂdmgs at the Project Site, except as expressly
set forth in this Agreement;

' . (g) require the issuance of permits or approvals by the City other than those
required under the Existing Standards, except for permits or approvals required on a City-Wide

~ basis, that relate to the construction of improvements, and that do not prevent constructlon of the
Project as intended by this Agreement;

(h) limit or control the availability of public utilities, services or facilities, or any
ges or rights to public utilities, services, or facilities for the Prme(;’[

oy, L 1AL ARIINS A

(i) materially and adversely limit the processing or procuring of applications and
approvals of Later Approvals that are consistent with Approvals;

) increase the percentage of required affordable or BMR Units, change the AMI
percentage levels for the affordable housing pricing or income eligibility, change the

requirements regarding unit size or unit type, or increase the amount or change the configuration
of required open space; or

' k) i 1mpose new or mochﬁed Impact Fees and Exactions on the Project (as is
expressly prohibited in Section 5.7.2).

5.6.2 Developer shall have the right, from time to time and at any time, to file
subdivision map applications (including phased final map applications) with respect to some or
all of the Project Site as may be necessary or desirable in order to lease, mortgage or sell all or
some portion of the Project Site. The specific boundaries of parcels shall be set by Developer
and approved by relevant City agencies during the subdivision process. Nothing in this
Agreement shall authorize Developer to subdivide or use any of the Project Site for purposes of
sale, lease or financing in any manner that conflicts with the Subdivision Map Act or with the
Subdivision Code. Nothing in this Agreement shall prevent the City from enacting or adopting
changes in the methods and procedures for processing subdivision and parcel maps so long as
such changes do not conflict with the provisions of this Agreement or with the Approvals. -
Developer shall cause any Mortgagee to provide its authorized signature on any final subdivision
map with respect to the Project, which shall include consent and acknowledgement of the BMR

Units and the Recorded Restrxctmns with spec1ﬁed AMI levels, for the life of the Project, in
~ accordance with this Agreement.

563 Developer shall record restrictions running with the land, in form and
substance sat1sfactory to the Planning Director and the City Attorney (the “Recorded
Restrictions™), binding upon Developer and successor owners of all or part of the BMR Units,
that shall, without limitation: (i) maintain the BMR Units for the exclusive tenancy, use and
occupancy by qualified tenants in accordance with the Housing Program attached as Exhibit C
for the Life of the Project; (ii) require that the BMR Units-remain affordable for the Life of the
Project; (iii) implement the terms of the Housing Program; and (iv) waive any other laws or
regulations that would limit the ability of the City or any tenant to enforce the benefits and
amenities relative to the BMR Units under this Agreement Developer shall ensure that there is
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no Mortgage, ex1stmg lien or encumbrance recorded against the Project Site that, upon
foreclosure or the exercise of remedies, would permit the beneficiary of the Mortgage lien or
encumbrance to eliminate the Recorded Restrictions. Developer, on behalf of itself and
successor owners, agrees that it shall not seek to challenge the applicability or enforceability of -
the Recorded Restrictions. Without limiting the City’s rights and remedies as set forth in this
Agreement, the Parties acknowledge and agree that the City shall have the right of specific
performance to enforce the Recorded Restrictions against Developer and all successor owners.
The City would not be willing to enter into this Agreement without the agreement and
understanding as set forth above.

5.7. Fees and Exactions. .

5.7.1 Generally. The Project shall only be subject to the Processmg Fees and
Impact Fees and Exactions as set forth in this Section 5.7, and the City shall not impose any new
Processing Fees or new or modified Impact Fees and Exactions on the development of the
Project or impose new conditions or requirements for the right to’ develop the Project (including
required contributions of land, public amenities or serv1ces) except as set forth in this
Agreement. The Parties acknowledgc that the provisions contained in this Section 5.7 are
intended to implement the intent of the Parties that Developer have the right to develop the
Project pursuant to specified and known criteria and rules, and that the City receive the benefits
which will be conferred as a result of such development without abridging the right of the City to
act in accordance with its powers duties and obhgatlons except as specifically provided i in this
Agreement.

572 Impact Fees.and Exactions. During the Term, as extended by any

Litigation Extensions, no Impact Fees and Exactions shall apply to the Project or components
thereof except for (i) the SFPUC Capacity Charges, (ii) those Impact Fees and- Exactions in
effect as of the Effective Date, (iii) New City Laws that do not conflict with this Agreement as
set forth in Section 5.6, and (iv) as expressly set forth below in this Section. The Impact Fees
and Exactions and SFPUC Capacity Charges shall be calculated and determined at the time
‘payable in accordance with the City requirements on that date, and the parties acknowledge and
agree that the Impact Fees and Exactions shall be subject to the Planning Department’s final -
confirmation once the applicable final land uses and Gross Floor Area are determined.
Accordingly, Developer shall be subject to any increase or decrease in the fee amount payable,
but will not be subject to any new types of Impact Fees and Exactions or modification to existing
Impact Fees and Exactions (e.g., any increase in the required number or percentage of affordable -
housing units, any change in the minimum or maximum area median income (AMI) percentage
levels for the affordable housing pricing or income eligibility, changes to unit type requirements,
or any reduction in the threshold of applicability for imposition of a fee, such as square footage),

- or any increase in any fee in excess of the annual or other regularly scheduled increase in such
fee (e.g., annual increases based on the Annual Infrastructure Construction Cost Inflation .

A Estlmate Consumer Price Index Cost of Living Adjustment or other index) after the Effective

. Date

5.7.3 Processing Fees. Developer shall pay all Processing Fees in effect, on a
City-wide basis, at the time that Developer applies for a Later Approval for which such
Processing Fee is payable in connection with the applicable part of the Project.

5.8. Chénges in Federal or State Laws.

. 5.8.1 City’s Exceptions. Notwithstanding any provision in this Agreement to
the contrary, each City Agency having jurisdiction over the Project shall exercise its discretion
under this Agreement in a manner that is consistent with the public health and safety and shall at
all times retain its respective authority to take any action that is necessary to protect the physical
. health and safety of the public (the “Public Health and Safety Exception™) or reasonably
calculated and narrowly drawn to comply with applicable changes in Federal or State Law
affecting the physical environment (the “Federal or State Law Exception™), including the
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authority to condition or deny a Later Approval or to adopt a new Law applicable to the Project-
so long as such condition or denial or new regulation (i)(a) is limited solely fo addressing a
specific and identifiable issue in each case required to protect the physical health and safety of
the public, or (b) is required to comply with a Federal or State Law and in each case not for
independent discretionary policy reasons that are inconsistent with the Approvals or this
Agreement and (i) is applicable on a City-Wide basis to the same or similarly situated uses and
applied in-an equitable and non-discriminatory manner. Developer retains the right to dispute.

any City reliance on the Public Health and Safety Exception or the Federal or State Law
Exception.

5.8.2 Changes in Federal or State Laws. If Federal or State Laws issued,
enacted, promulgated, adopted, passed, approved, made, implemented, amended, or interpreted
after the Effective Date have gone into effect and (i) preclude or prevent eomphance with one or
more provisions of the Approvals or this Agreement, or (i1) materially and adversely affect
Developer’s or the City’s rights, benefits or obligations under this Agreement, then such
provisions of this Agreement shall be modified or suspended as may be necessary to comply
with such Federal or State Law. In such event, this Agreement shall be modified only to the

extent necessary or required to comply with such Law subject to the provisions of Section 5.8.4,
as applicable. :

5.83 Changes to Development Agreement Statute. This Agreement has been
entered into in reliance upon the provisions of the Development Agreement Statute. No
amendment of or addition to the Development Agreement Statute that would affect the
. interpretation or enforceability of this Agreement or increase the obligations or diminish the
development rights of Developer hereunder, or increase the obligations or diminish the benefits
to the City hereunder shall be applicable to this Agreement unless-such amendment or addition is
specifically required by Law or is mandated by a court of competent jurisdiction. If such
amendment or change is permissive rather than mandatory, this Agreement shall not be affected.

5.8.4 - Effect on Agreement. If any of the modifications, amendments or
additions described in this Section 5.8 would materially and adversely affect the construction,
development, use, operation, or occupancy of the Project as currently contemplated by the

* Approvals, or any material portion thereof, such that the Project, or the applicable portion

thereof, becomes economically infeasible (a Law Adverse to Developer™), then Developer
shall notify the City and propose amendments or solutions that would maintain the benefit of the
bargain (that is this Agreement) for both Parties. If any of the modifications, amendments or
addijtions described in Section 5.8 or any changes in Federal or State Laws described thereunder
would materially and adversely affect or limit the Community Benefits (a “Law Adverse to the
City”), then the City shall notify Developer and propose amendments or solutions that would
maintain the benefit of the bargain (that is this Agreement) for both Parties. Upon receipt of a
notice under this Section 5.8.4, the Parties agree to meet and confer in good faith for a period of
not less than sixty (60) days in an attempt to resolve the issue. If the Parties cannot resolve the
issue in sixty (60) days then in the case of a Law Adverse to Developer, Developer may
unilaterally terminate this Agreement, and in the case of a Law Adverse to the City, the City may
unilaterally terminate this Agreement. If, despite a termination of this Agreement due to a Law
Adverse to Developer or a Law Adverse to the City, Developer constructs the Building pursuant
to the Approvals, Developer’s obligation to provide the Community Benefits will not terminate.

5.9. No Action to Impede Approvals. Except and only as required under Section 5.8,
the City shall take no action under this Agreement nor impose any condition on the Project that
would conflict with this Agreement or the Approvals. An action taken or condition imposed

shall be deemed to be in conflict with this Agreement or the Approvals if such actions or

conditions result in the occurrence of one or more of the circumstances 1dent1ﬁed in
Section 5.6.1.
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5.10. Estoppel Certificates. Developer may, at any time, and from time to time, deliver
notice to the Planning Director requesting that the Planning Director certify to Developer, a
- potential Transferee, or a potential lender to Developer, in writing that to the best of the Planning
Director’s knowledge: (i) this Agreement is in full force and effect and a binding obligation of
the Parties; (ii) this Agreement has not been amended or modified, and if so amended or
modified, identifying the amendments or modifications and stating their date and providing a
copy or refemng to the recording information; (iii) Developer is not in Default in the
performance of its obligations under this Agreement, or if in Default, to describe therein the -
nature and amount of any such Default; and (iv) the findings of the C1ty with respect to the most
recent annual review performed pursuant to Section 8. The Planning Director, acting on behalf
of the City, shall execute and return such certificate within thirty (30) days followmg receipt of
the request.

5.11. Existing, Continuing Uses and Interim Uses. The Parties acknowledge that the
Existing Uses are lawfully authorized uses and may continue as such uses may be modified by
the Project, provided that any modification thereof not a component of or ‘contemplated by the
Project is subject to Planning Code Section 178 and the applicable provisions of Section 5.
Developer may install interim or temporary uses on the Project Site, which uses must be
consistent with those uses allowed under the Project’s zoning and the Project SUD.

5.12. Costa-Hawking Rental Housing Act.

LU= IO VR 3

5.12.1 Non-Applicability. Chapter 4.3 of the California Government Code
directs public agencies to grant concessions and incentives to private developers for the
production of housing for lower income households. The Costa-Hawkins Rental Housing Act,

"California Civil Code section 1954.50 et seq. (the “Costa-Hawkins Act”) provides for no
limitations on the establishment of the initial and all subsequent rental rates for a dwelling unit
with a certificate of occupancy issued after February 1, 1995, with exceptions, including an
exception for dwelling units constructed pursuant to a contract with a public agency in
consideration for a direct financial contribution or any other form of assistance specified in
Chapter 4.3 of the California Government Code or Civil Code section 1954.52(b). The Parties
agree that the Costa-Hawkins Act does not and in no way shall limit or otherwise affect the
restriction of rental charges for the BMR Units, consistent with the Housing Program and -
Recorded Restrictions. This Agreement falls within the express exception to the Costa-Hawkins
Act, Section 1954.52(b) because this Agreement is a contract with a public entity in
consideration for contributions and other forms of assistance specified in Chapter 4.3
(commencing with Section 65915 of Division 1 of Title 7 of the California Government Code).
The City and Developer would not be willing to enter into this Agreement without the
understanding and agreement that Costa-Hawkins Act provisions set forth in California Civil
Code section 1954.52(a) do not apply to the BMR Units as a result of the exemption set forth in

- California Civil Code section 1954.52(b) for the reasons set forth in this Section 5.12.

5.12.2 General Waiver. Developer, on behalf of itself and all of its successors
and assigns of all or any portion of the Project Site, agrees not to challenge and expressly waives,
now and forever, any and all rights to challenge the Recorded Restrictions or the requirements of
this Agreement related to the applicability of the Housing Program to the BMR Units as set forth
in the Housing Plan under the Costa-Hawkins Act (as the Costa-Hawkins Act may be amended
or supplanted. from time to time). If and to the extent such general covenants and waivers are not
enforceable under Law, the Parties acknowledge and that they are important elements of the
consideration for this Agreement and the Parties should not have the benefits of this Agreement
‘without the burdens of this Agreement. Accordingly, if Developer challenges the application of -
this covenant and waiver, then such breach will be an event of Default and City shall have the
right to terminate this Agreement

5.12.3 Inclusion in All Asswnment and Assumption Agreements and Recorded
Restrictions. Developer shall include the provisions of this Section 5.12 in any and all
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assignment and assumption agreements, and any and all recorded restrictioﬁs, for any portion of
the Project Site that includes or will include BMR Units.

5.13. Taxes. Nothing in this Agreement limits the City’s ability to impose new or
- increased taxes or special assessments, or any equivalent or substitute tax or assessment,
provided (i) the City shall not 1nst1tute on its own initiative, proceedings for any new or
increased special tax or special assessment for a land-secured financing district (including the
special taxes under the Mello-Roos Community Facilities Act of 1982 (Government Code §§ .
53311 et seq.) but not including business improvement districts or community benefit districts
formed by a vote of the affected property owners) that includes the Project Site unless the new
district is City-Wide or Developer gives its prior written consent to or requests such proceedings,
and (ii) no such tax or assessment shall be targeted or directed at the Project, including, without
limitation, any tax or assessment targeted solely at all or any part of the Project Site. Nothing in
the foregoing prevents the City from imposing any tax or assessment against the Project Site, any
portion thereof, that is enacted in accordance with Law and applies to all similarly-situated
property on a City-Wide basis.

6. NO DEVELOPMENT OBLIGATION

There is no requirement under this Agreement that Developer initiate or complete
- development of the Project, or any portion thereof. There is also no requirement that
development be initiated or completed within any period of time or in any particular order,
subject to the requirement to record the Recorded Restrictions against the Project Site prior to
obtaining a site permit and to complete the Community Benefits prior to obtaining any temporary
certificate of occupancy or final certificate of occupancy relating to all or any portion of the
Project as set forth in Section 4.2. The development of the Project is subject to numerous factors
that are not within the control of Developer or the City, such as availability of financing, interest
rates, access to capital, and similar factors. Except as expressly required by this Agreement, the
City acknowledges that Developer may develop the Project in such order and at such rate and
times as Developer deems appropriate within the exercise of its sole and subjective business :
judgment. In Pardee Construction Co. v. City of Camarillo, 37 Cal.3d 465 (1984), the California
Supreme Court ruled that the failure of the parties therein to provide for the timing of :
development resulted in a later adopted initiative restricting the timing of development and
controlling the parties’ agreement. It is the intent of the Parties to avoid such a result by .
acknowledging and providing for the timing of development of the Project in the manner set
forth herein. - The City acknowledges that such a right is consistent with the intent, purpose and
understanding of the Parties to this Agreement, and that without such a right, Developer’s
development of the Project would be subject to the uncertainties sought to be avoided by the
Development Agreement Statute, Chapter 56 and.this Agreement

7. MUTUAL OBLIGATIONS

7.1.  Notice of Revocation or Termmatlon Wlthm thirty (30) days after any early
revocation or termination of this Agreement (as to all or any part of the Project Site), the Parties
agree to execute a written statement acknowledging such revocation or termination, signed by

the appropriate agents of the City and Developer, and record such instrument in the Official
Records.

7.2. General Cooperation; Agreement to Cooperate. The Parties agree to cooperate
with one another to expeditiously implement the Project in accordance with the Approvals, any
Later Approvals and this Agreement; and to undertake and complete all actions or proceedings
reasonably necessary or appropriate to ensure that the objectives of this Agreement, the
Approvals and any Later Approvals are implemented. Except for ordinary administrative costs
of the City, nothing in this Agreement obligates the City to spend any sums of money or incur
any costs. The Parties agree that the Planning Department will act as the C1ty s lead agency to
facilitate coordinated Clty review of apphcatmns for the Project.
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7.3.  Sidewalks, Streets and Infrastructure. By entering into this Agreement, the City’s

Board of Supervisors and the City Agencies have reviewed and approved the Public
Improvements, including sidewalk, pathway, and street widths and general right of way
.configurations with respect to location and relationship of major elements, curbs, bicycle
facilities, parking, loading areas, and landscaping as set forth in the Prolect SUD as consistent
with the City’s central policy Objective to ensure street safety for all users while maintaining
. adequate clearances, including for fire apparatus vehicles. No City Agency with jurisdiction
may object to a Later Approval for any Building or Public Improvements due to the proposed

width of a sidewalk, pathway, or street unless such objection is based upon the applicable City
Agency’s reserved authorlty to review engineeting design or other authority under State law. In
the case of such objection, then within five (5) business days of the objection being raised
(whether raised formally or informally), representatives from Developer, DPW, the Planning.
Department and the objecting City Agency shall meet and confer in good faith to attempt to find
a mutually satisfactory resolution to the objection. Tf the matter is not resolved within fourteen
(14) days following the objection, then the Planning Director shall notify the Clerk of the Board
of Supervisors and the members of the Board of Supervisors’ Land Use and Transportation
Committee. The City. Agencies and Developer agree to act in good faith to resolve the matter
quickly and in a manner that does not conflict with the City policy, Approvals, this Agreement, -
or applicable Law. For purposes of this Section, “engineering design” shall mean professional
engineering work as set forth in the Professional Engineers Act, California Ru siness and
Professions Code Sections 6700 ef seq.

74.  Third-Party Challenge. Developer shall assist and cooperate with the City at
Developer’s own expense, except as provided in Section 7.4.1, in connection with any Third-
Party Challenge. The City Attorney’s Office may use its own legal staff or outside counsel in

“ connection with defense of the Third-Party Challenge, at the City ‘Attorney’s sole discretion.
Developer shall reimburse the City for its actual costs in defense of the action or proceeding,
including but not limited to the tinie and expenses of the City Attorney’s Office (at the non-
discounted rates then charged by the City Attorney’s Office) and any consultants; prov1ded
however, Developer shall have the right to monthly invoices for all such costs.

7.4.1 Developer may elect to terminate this Agreement by notice to City within
thu’ry (30) days of the filing of a Third Party Challenge. Upon any such termination by
Developer, the City and Developer shall jointly seek to have the Third-Party Challenge -
dismissed and Developer shall have no obligation to reimburse City defense costs.
Notwithstanding the foregoing, if Developer conveys or transfers some but not all of the Project,
or a party takes title to Foreclosed Property constituting only a portion of the Project, and,
therefore, there is more than one party that assumes obligations of Developer under this
Agreement, then only the Party holding the interest in such portion of the Project shall have the
right to terminate this Agreement as to such portion of the Project (and only as to such portion),
and no termination of this Agreement by such Party as to such Party’s portion of the PI‘DJ ect shall
effect a termination of this Agreement as to any other portion of the Project.

74.2  The filing of any Third Party Challenge shall not delay or stoi:) the
development, processing or construction of the Project or the issuance of Later Approvals unless
the third party obtains a court order preventing the activity.

7.5.  Good Faith and Fair Dealing. The Parties shall cooperate with each other and act
in good faith in complying with the provisions of this Agreement and implementing the
Approvals and any Later Approvals.

7.6.  Other Necessary Acts. Each Party shall use good faith efforts to take such further
actions as may be reasonably necessary to carry out this Agreement, the Approvals and any Later
Approvals, in accordance with the terms of this Agreement (and subject to all Applicable Laws)
in order to provide and secure to each Party the full and complete enj oyment of its rlghts and
privileges hereunder.
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8. PERIODIC REVIEW OF DEVELOPER’S COMPLIANCE

8.1.  AnnualReview. Pursuantto Section 65865.1 of the Development Agreement
Statute and Section 56.17 of the Administrative Code, except as Section 56.17 is modified by
this Agreement, at the beginning of each May following final adoption of this Agreement and for
50 long as the Agreement is in effect (the “Annual Review Date™), Developer shall provide a
letter to the Planning Director demonstrating Developer’s good faith compliance with this
Agreement, and the Planning Director shall commence a review to ascertain whether Developer
has, in good faith, complied with the Agreement. The Planning Director may elect to forego an
annual review if no significant construction work occurred on the Project Site during that year, or
if such review is otherwise not deemed necessary. If the Planning Director finds Developer not
in compliance with this Agreement, then the City may pursue available rights and remedies in
accordance with this Agreement, including termination of this Agreement.

8.2.  Effect on Transferees. If Developer has effected a Transfer so that its interest in
. the Project Site has been divided between Developer and Transferees or between or among

Transferees, then the annual review hereunder shall be conducted separately with respect to
Developer and each Transferee, and if appealed, the Planning Commission and Board of
Supervisors shall make its determinations and take ifs action separately with respect to
Developer and each Transferee, as applicable. If the Board of Supervisors terminates, modifies
or takes such other actions ag may be specified in this Agreement in connection with a

determination that Developer or a Transferee has not complied with the terms and conditions of
this Agreement, such action by the Planning Director, Planning Commission, or Board of
Supervisors shall be effective only as to the Party to whom the determination is made and the
portions of the Project Site in which such Party has an interest.

8.3. Default. The rights and powers of the City under this Section 8. 2 are in addition.
to, and shall not limit, the rights of the City to terminate or take other action under this
Agreement on account of a Default by Developer.

9. ENFORCEMENT OF AGREEMENT; DEFAULT; REMEDIES

-9.1.  Enforcement. As of the date of this Agreement, the only Parties to this
Agreement are the City and Developer. Except as expressly set forth this Agreement (for
successors, Transferees and Mortgagees), this Agreement is not intended, and shall not be
construed, ‘to benefit or be enforceable by any other person or entity whatsoever.

9.2.  Meet and Confer Process. Before sending a notice of default in accordance with
Section 9.3, the Party which may assert that the other Party has failed to perform or fulfill its
obligations under this Agreement shall first attempt to meet and confer with the other Party to
discuss the alleged failire and shall permit such Party a reasonable period, but not less than ten -
(10) days, to respond to or cure such alleged failure; provided, however, the meet and confer
process shall not be required (i) for any failure to pay amounts due and owing under this
Agreement, or (i) if a delay in sending a notice pursuant to Section 9.3 would i impair, prejudice
or otherwise adversely affect a Party or its rights under this Agreement. The Party asserting such
failure shall request that such meeting and conference occur within three (3) business days
following the request and if, despite the good faith efforts of the requesting Party, such meeting
has not occurred within seven (7) business days of such request, then such Party shall be deemed
to have satisfied the requirements of this Section and may proceed in accordance with the
issuance of a notice of default under Section 9.3.

93. Default. The following shall constitute a “Defanlt” under this Agreement (@) the
fajlure to make any payment within sixty (60) days following notice that such payment was not
made when due and demand for compliance; and (ii) the failure to perform or fulfill any other
material term, provision, obligation, or covenant of this Agreement and the continuation of such
failure for a period of sixty (60) days following notice and demand for compliance.

-Notwithstanding the foregoing, if a failure can be cured but the cure cannot reasonably be
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completed within sixty (60) days, then it shall not be considered a Default if a cure is :
commenced within said 60-day period and diligently prosecuted to completion thereafter. Any
notice of default given by a Party shall specify the nature of the alleged failure and, where
appropriate, the manner in which said failure satisfactorily may be cured (if at all). v
Notwithstanding any other provision in this Agreement to the contrary, if Developer conveys or
transfers some but not all of the Project or a party takes title to Foreclosed Property constituting

" only a portion of the Project, and, thérefore there is more than one Party that assumes obligations
of “Developer” under this Agreement there shall be no cross-default between the separate

_ Parties that assumed Developer obligations. Accordingly, a default by one “Developer” shall not
be a Default by any other ‘Developer that owns or controls a different portion of the Project
Site. :

94 Remedies.

9.4.1 Specific Performance. Subject to, and as limited by, the provisions of
Seet10ns 9.4.3,9.4.4, and 9.5, in the event of a Default, the remedies available to a Party shall
include specific performanee of this Agreement in addition to any other remedy available at law
or in equity.

9.4.2 Termination. Subject to the limitation set forth in Section 9.4.4, in the
event of a Default, the non—defaultmg Party may elect to terminate this Agreement by sending a
notice of termination to the other Party, which notice of termination shall state the Default. Any
such termination shall be effective upon the date set forth in the notice of termination, which.
shall in no event be earlier than sixty (60) days following delivery of the notice. Consistent with
Sections 9.3 and 12.3, there are no cross-defaults under this Agreement, and therefore if there is
more than one “Developer” (as it relates to different parts of the Project Site), then any
termination of this Agreement for Default will be limited to the Developer that sent or received

" the termination notice.

9.4.3 Limited Damages. The Parties have determined that except as set forth in
~ this Section 9.4.3, (i) monetary damages are generally inappropriate, (ii) it would be extremely
difficult and 1mpract1ca1 to fix or determine the actual damages suffered by a Party as a result of
- a Default hereunder, and (iii) equitable remedies and remedies at law, not including damages but
_ including specific performance and termination, are particularly appropriate remedies for
enforcement of this Agreement. Consequently, Developer agrees that the City shall not be liable,
to Developer for damages under this Agreement, and the City agrees that Developer shall not be
liable to the City for damages under this Agreement, and each covenants not to sue the other for
or claim any damages under this Agreement and expressly waives its right to recover damages
under this Agreement, except as follows: (1) either Party shall have the right to recover actual
damages only (and not consequential, punitive or special damages, each of which is hereby
expressly waived) for a Party’s failure to pay sums to the other Party as and when due under this
Agreement, (2) the City shall have the right to recover actual damages for Developer’s failure to
make any payment due under any indemnity in this Agreement, and (3) to the extent a court of
competent jurisdiction determines that specific performance is not an available remedy with
respect to an unperformed Community Benefit, the City shall have the right to monetary
damages equal to the costs that the City incurs or will incur to complete the Community Benefit
as determined by the court. For purposes of the foregoing, “actual damages” means the actual
amount of the sum due and owing under this Agreement, with interest as provided by Law,
together with such judgment collection activities as may be ordered by the judgment, and no
additional sums.

9.4.4 City Processing/Certificates of Occupancy. The City shall not be required
to process any requests for approval or take other actions under this Agreement during any
period in which payments due the City from Developer are past due; provided, however, if
Developer has conveyed or transferred some but not all of the PrOJect or a party takes title to
Foreclosed Property constituting only a portion of the Project, and, therefore, there is more than-
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one party that assumes obligations of “Developer” under this Agreement, then the City shall
continue to process requests and take other actions as to the other portions of the Project so long
as the applicable Developer as to those portions of the Project is current on payments due the
City. The City shall have the right to withhold any site permit until the Recorded Restrictions
are recorded against the Project Site and also shall have the right to withhold any temporary
certificate of occupancy or certificate of occupancy for any part of the Project until all of the
Community Benefits are completed. For a Building to be deemed completed, Developer shall
have completed all of the streetscape and open space improvements required by the Approvals;
provided, if the City issues a final certificate of occupancy before such items are completed, then
Developer shall promptly complete such items following issuance.

9.5.  Time Limits; Waiver: Remedies Cumulative. Failure by a Party to insist upon the
strict or timely performance of any of the provisions of this Agreement by the other Party,
irrespective of the length of time for which such failure continues, shall not constitute a waiver
of such Party’s right to demand strict compliance by such other Party in the future. No waiver
by a Party of any condition or failure of performance, including a Default, shall be effective or
binding upon such Party unless made in writing by such Party, and no such waiver shall be
implied from any omission by a Party to take any action with respect to such failure. No express
written waiver shall affect any other condition, action or inaction, or cover any other period of
time, other than any condition, action or inaction and/or period of time speciﬁed in such express
waiver. One or more writien waivers under any provision of this Agreement shail nol be deemed
~ to be a waiver of any subsequent condition, action or inaction, and the performance of the same
‘or any other term or provision contained in this Agreement. Nothmg in this Agreement shall

limit or waive any other right or remedy available to a Party to seek injunctive relief or other
expedited judicial and/or administrative relief to prevent irreparable harm.

9.6.  Attomeys’ Fees. Should legal action be brought by either Party against the other
for a Default under this Agreement or to enforce any provision herein, each party shall bear its
own attorneys’ fees and costs.

10. FINANCING; RIGHTS OF MORTGAGEES

10.1. Developer’s Right to Mortgage. Nothing in this Agreement limits the right of
Developer to Mortgage or otherwise encumber all or any portion of the Project Site for the
benefit of any Mortgagee as security for one or more loans. Developer represents that, as of the
Effective Date, there are no Mortgages on the Project Site.

10.2. Mortgagee Not Obligated to Construct. Notwithstanding any of the provisions of

this Agreement (except as set forth in this Section 10.2 and in Section 10.5), a Mortgagee,
Jincluding any Mortgagee who obtains title to the Project Site or any part thereof as a result of
foreclosure proceedings, or conveyance or other action in lieu thereof, or other remedial action,
shall in no way be obligated by the provisions of this Agreement to construct or complete the
Project or any part thereof or to guarantee such construction or completion. The foregoing
provisions shall not be applicable to any party who, after a foreclosure, conveyance or other
action in lieu thereof, or other remedial action obtains title to some or all of the Project Site from
or through the Mortgagee, or any other purchaser at a foreclosure sale other than the Mortgagee
itself, on which certain Community Benefits must be completed as set forth in Section 4.
Nothmg in this Section or any other Section or provision of this Agreement shall be deemed or
construed to permit or authorize any Mortgagee or any other person or entity to devote the
~ Project Site or any part thereof to any uses other than uses consistent with this Agreement and

the Approvals, and nothing in this Section shall be deemed to give any Mortgagee or any other
person or entity the right to construct any improvements under this Agreement (other than as set
forth above for required Community Benefits or as needed to conserve or protect improvements

or construction already made) unless or until such person or entity assumes Developer s
obligations under this Agreement.
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10.3. - Copy of Notice of Default and Notice of Failure to Cure to Mortgagee. ‘Whenever

- the City shall deliver any notice or demand to the Developer with respect to any breach or
‘Default by the Developer in its obligations under this Agreement, the City shall at the same time

forward a copy of such notice or demand to each Mortgagee having a Mortgage on the real -
property which is the subject of the breach or Default who has previously made a written request
to the City therefor, at the last address of such Mortgagee specified by such Mortgagee in such
notice. In addition, if such breach or Default remains uncured for the period permitted with
respect thereto under this Agreement, the City shall deliver a notice of such failure to cure such
breach or default to each such Mortgagee at such applicable address. A delay or failure by the
City to provide such notice required by this Section shall extend for the number of days until
notice is given, the time allowed to the Mortgagee for cure. In accordance with Section 2924b of
the California Civil Code, the City requests that a copy of any notice of defanlt and a copy of any
notice of sale under any Mortgage be mailed to the City at the address for notices under this
Agreement. . ‘Any Mortgagee relying on the protections set forth in this Article 10 shall send to
the City a copy of any notice of default and notice of sale.

10.4.  Mortgagee’s Option to Cure Defaults. After receiving any notice of failure to
cure referred to in Section 10.3, each Mortgagee shall have the right, at its option, to commence
within the same period as the Devcloper to remedy or cause to be remedied any Default, plus an
additional period of: (a) thirty (3 0) days to cure a monetary Default; and (b) sxxty (60) days to-
cure a non-monetary Default which is bleu:leDlC of cure by the Mortgagee without obtaining
title to the applicable property. If a Default is not cured within the applicable cure period, the
City nonetheless shall refrain from exercising any of its remedies with respect to the Default if,
within the Mortgagee’s applicable cure period: (i) the Mortgagee notifies the City that it intends
to proceed with due diligence to foreclose the Mortgage or otherwise obtain title to the subject
property; and (ii) the Mortgagee commences foreclosure proceedings within sixty (60) days after
giving such notice, and thereafter diligently pursues such foreclosure to completion; and (iii)
after obtaining title, the Mortgagee diligently proceeds to cure those Defaults: (A) which are
required to be cured by the Mortgagee and are susceptible of cure by the Mortgagee, and (B) of
which the Mortgagee has been given notice by the City. Any such Mortgagee or Transferee of a
Mortgagee who shall properly complete the improvements relating to the Project Site or
applicable part thereof shall be entitled, upon written request made to the City, to a certificate of -
completion.

10.5. Mortgagee’s Obligations with Respect to the Property. Notwithstanding anythmg
to the contrary in this Agreement, no Mortgagee shall have any obligations or other liabilities
under this Agreement unless and until it acquires title by any method to all or some portion of the
Project Site (referred to hereafter as “Foreclosed Property™). A Mortgagee that, by foreclosure
under a Mortgage, acquires title to any Foreclosed Property shall take title subject to all of the
terms and conditions of this Agreement, to the extent applicable to the Foreclosed Property,
including any claims for payment or performance of obligations which are due as a condition to
enjoying the benefits of this Agreement and shall have all of the rights and obligations of :
Developer under this Agreement as to the applicable Foreclosed Property, including completion
of the Community Benefits under Section 4.. Upon the occurrence and continuation of an
uncured default by a Mortgagee or Transferee in the performance of any of the obligations to be
performed by such Mortgagee or Transferee pursuant to this Agreement, the City shall be
afforded all its remedies for such uncured default as provided in this Agreement.

10.6. No Impairment of Mortgage. No Default by Developer under this Agreement
shall invalidate or defeat the lien of any. Mortgagee. No foreclosure of any Mortgage or other
lien shall defeat, diminish, render-invalid or unenforceable or otherwise impair Developer’s
rights or obligations under this Agreement or constitute a Default under this Agreement.

10.7. Cured Defaults. Upon the curing of any event of default by any Mort&agee within -
the time provided in this Article 10 the City’s right to pursue any remedles with respect to the
cured event of default shall terminate.
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11. AMENDMENT; TERMINATION; EXTENSION OF TERM'

11.1.  Amendment or Termination. This Agreement may only be amended with the
mutual written consent of the City and Developer; provided, however, that following a Transfer,
the City and Developer, or any Transferee, may amend this Agreement as it affects Developer or
the Transferee and the portion of the Project Site owned by Developer or the Transferee without
affecting other portions of the Project Site or other Transferees. Other than upon the expiration
. of the Term and except as provided in Sections 2.2, 5.8.4, 9.4.2, and 11.2, this Agreement may

only be terminated with the mutual written consent of the Parties. Any amendment to this
Agreement that does not constitute a Material Change may be agreed to by the Planning Director
(and, to the extent it affects any rights or obligations of a City department, with the approval of
that City Department). Any amendment that is a Material Change will require the approval of
the Planning Director, the Planning Commission and the Board of Supervisors (and, to the extent

it affects any rights or obligations of a City department, after consultation with that City -
department). - ' :

11.2. Early Termination Rights. Developer shall, upon thirty (30) days prior notice to
the City, have the right, in its sole and absolute discretion, to terminate this Agreement in its
entirety at any time if Developer does not Commence Construction on any part of the Project
Site by the date which is five (5) years following the Effective Date. Thereafter, the City shall,
npon sixty (60) days prior notice to Developer, have the right, in its sole and absolute discretion,
to terminate this Agreement if the Developer has not Commenced Construction; provided
Developer can prevent any such termination by the City by providing to the City notice, within
the above sixty (60) day period, of Developer’s intent to start construction and the Developer
thereafter Commences Construction within one hundred twenty (120) days following delivery of
Developer’s notice to the City, or, if unable to actually Commence Construction within said time
- period, demonstrates reasonable, good faith and continuing efforts to Commence Construction,

such as by pursuing all necessary Later Approvals, and thereafter promptly Commences
Construction upon receipt of the Later Approvals.

11.3. Termination and Vesting. Any termination under this Agreement shall
concurrently effect a termination of the Approvals with respect to the terminated portion of the
Project Site, except as to any Approval pertaining to a Building that has Commenced
Construction in reliance thereon. In the event of any termination of this Agreement by
Developer resulting from a Default by the City and except to the extent prevented by such City
Default, Developer’s obligation to complete the Community Benefits shall continue as to the
Building that has Commenced Construction and all relevant and applicable provisions of this
Agreement shall be deemed to be in effect as such provisions are reasonably necessary in the
construction, interpretation or enforcement to this Agreement as to any such surviving

obligations. The City’s and Developer’s rights and obligations under this Section 11.3 shall
survive the termination of this Agreement..

11.4. Amendment Exemptions. No issuance of a Later Approval, or amendment of an
Approval or Later Approval, shall by itself require an amendment to this Agreement, and no
change to the Project that is permitted under Applicable Law (including the Project SUD) shall
by itself require an amendment to this Agreement. Upon issuance or approval, any such matter
shall be deemed to be incorporated automatically into the Project and vested under this
Agreement (subject to any conditions set forth in the amendment or Later Approval).
Notwithstanding the foregoing, if there is any direct conflict between the terms of this
Agreement and a Later Approval, or between this Agreement and any amendment to an
Approval or Later Approval, then the Parties shall concurrently amend this Agreement (subject
to all necessary approvals in accordance with this Agreement) in order to ensure the terms of this
Agreement are consistent with the proposed Later Approval or the proposed amendment to an
Approval or Later Approval. The Planning Department and the Planning Commission, as
applicable, shall have the right to approve changes to the Project as described in the Exhibits in
keeping with its customary practices and Applicable Law, and any such changes shall not be
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deemed to conflict W1th or require an amendment to this Agreement or the Approvals so long as
they do not constitute a Material Change. If the Parties fail to amend this Agreement as set forth
above when required, however, then the terms of this Agreement shall prevail over any Later
Approval or any amendment to an Approval or Later Approval that conflicts with this
Agreement.

11.5. Extension Due to Legal Action or Referendum; Excusable Delay.

11.5.1 Litigation and Referendum Extension. If any litigation is filed challenging
this Agreement or an Approval having the direct or indirect effect of delaying this Agfeement or
any" Approval (including but not limited to any CEQA. determinations), including any challenge
to the validity of this Agreement or any of its provisions, or if this Agreement or an Approval is
suspended pending the outcome of an electoral vote on a referendum, then the Term of this
Agreement and all Approvals shall be extended for the number of days equal to the period
starting from the commencement of the litigation or the suspension (or as to Approvals, the date
of the initial grant of such Approval) to the end of such litigation or suspension (a “Litigation
Extension™). The Parties shall document the start and end of a Litigation Extension in writing
within thirty (30) days from the applicable dates.

11.5.2 “Excusable Delay” means the occurrence of an event beyond a Party’s
reasonable control which causes such Party’s performance of an obligation to be delayed,
interrupted or prevented, including, but not limited to: changes in Federal or State Laws; strikes -
* or the substantial interruption of work because of labor disputes; inability to obtain materials;

freight embargoes; civil comumotion, war or acts of terrorism; inclement weather, fire, ﬂoods
earthquakes, or other acts of God; epxdemlcs or quarantine restrictions; htlgatlon ‘unforeseen site
conditions (including archaeolog1cal resources or the presence of hazardous materials); ot the
failure of any governmental agency, public utility or communjcation service provider to issue a
permit, authorization, consent or approval required to permit construction within the standard or
customary time period for such issuing authority following Developer’s submittal of a complete
application for such permit, authorization, consent or approval, together with any required
materials. Excusable Delay shall not mclude delays resulting from failure to obtain financing or
have adequate funds, changes in market conditions, or the rejection of permit, authorization or
approval requests based upon Developer’s failure to satisfy the substantive requirements for the
permit, authorization or approval request. In the event of Excusable Delay, the Parties agree that
(1) the time periods for performance. of the delayed Party’s obligations impacted by the
Excusable Delay shall be strictly limited to the period of such delay, interruption or prevention
.and the delayed Party shall, to the extent commercially reasonable, act diligently and in good
faith to remove the carise of the Excusable Delay.or otherwise complete the delayed obligation,
and (ii) following the Excusable Delay, a Party shall have all rights and remedies available under
this Agreement, if the obligation is not completed within the time period as extended by the
Excusable Delay. If an event which may lead to an Excusable Delay occurs, the delayed Party
shall notify the other Party in writing of such occurrence as soon as possible after becoming
aware that such event may result in an Excusable Delay, and the manner in which such
occurrence is likely to substantially interfere with the ability of the delayed Party to perform
under this Agreement.

12. TRANSFER OR ASSIGNMENT; RELEASE' CONSTRUCTIVE NOTICE

12.1. Permitted Transfer of this Agreement. At any time, Developer shall have the

. right to convey, assign or transfer all of its right, title and interest in and to all of the Project Site
(a “Transfer”) in the entire Project Site or in single individual units without the City’s consent,
provided that it also transfers to such party (the “Transferee”) all of its interest, rights or
obligations under this Agreement with respect to the Project Site together with any Community
Benefits (the “Transferred Property”). Notwithstanding anything to the contrary in this
Agreement, any ongoing obligations that continue after the certificate of occupancy is issued for
the Building (such as open space operation and maintenance) may be transferred to a residential,
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commercial or other management association (“CMA”) on commercially reasonable terms so
long as the CMA has the financial capacity and ability to perform the obligations so transferred.

12.2. Notice of Transfer. Developer shall provide not less than ten (10) days’ notice to
the City before any proposed Transfer of its interests, rights and obligations under this
Agreement, together with a copy of the assignment and assumption agreement for that parcel
(the “Assignment and Assumption Agreement”) with a legal description. The Assignment and
Assumption Agreement shall be in recordable form, in substantially the form attached as Exhibit
F (including the indemnifications, the agreement and covenant not to challenge the enforceability
of this Agreement and not to sue the City for disputes between Developer and any Transferee,
and the other provisions of this Agreement required to be included therein. Any material

_changes to the attached form will be subject to the reVIew and approval of the Director of
Planning.

12.3. Release of Liability. Upon recordation of any Assignment and Assumption

Agreement (following the City’s approval of any material changes thereto as required pursuant

-to Section 12.2 above), the assignor shall be released from any prospective liability or obligation
under this Agreement related to the Transferred Property, as specified in the Assignment and
Assumption Agreement, and the assignee/Transferee shall be deemed to be “Developer” under
this Agreement with all rights and obligations related thereto with respect to the Transferred
Property. Notwithstanding anything to the contrary contained in this Agreement, if a Transferee
Defanlts under this Agreement such default shall not coristitute a Default by Developer or any
other Transferee with respect to any other portion of the Project Site and shall not entitle the City
to terminate or modify this Agreement with respect to such other portion of the Project Site,
except as otherwise provided herein. Additionally, the annual review provided by Section 8 shall
be conducted separately as to Developer and each Transferee and only as to those obligations
that Developer or such Transferee has under this Agreement.

12.4.. Responsibility for Performance. The City is entitled to enforce each and every
such obligation assumed by each Transferee directly against the Transferee as if the Transferee
were an original signatory to this Agreement with respect to such obligation. Accordingly, in
any action by the City against a Transferee to enforce an obligation assumed by the Transferee,
the Transferee shall not assert as a defense against the City’s enforcement of performance of
- such obligation that such obligation (i) is atiributable to Developer’s breach of any duty or

obligation to the Transferee arising out of the Transfer or the Assignment and Assumption
Agreement or any other agreement or transaction between Developer and the Transferee, or
(i) relates to the period before the Transfer.

12.5. Constructive Notice. Every person or entity who now or hereafter owns or
acquires any right, title or interest in or to any portion of the Project Site is, and shall be,
constructively deemed to have consented to every provision contained herein, whether or not any

. reference to this Agreement is contained in the instrument by which such person acquired an
interest in the Project Site. Every person or entity who now or hereafter owns or acquires any
right, title or interest in or to any portion of the Project Site and undertakes any development v
activities at the Project Site, is, and shall be, constructively deemed to have consented and agreed
to, and is obligated by all of the terms and conditions of this Agreement (as such terms and
conditions apply to the Project Site or applicable portion thereof), whether or not any reference

_to this Agreement is contained in the instrument by which such person acqulred an interest in the
Project Site.

12.6. Rights of Developer. The provisions in this Section 12 shall not be deemed to
prohibit or otherwise restrict Developer from (i) granting easements or licenses to facilitate
development of the Project Site, (ii) encumbering the Project Site or any portion of the
improvements thereon by any Mortgage, (iii) granting an occupancy leasehold interest in
portions of the Project Site, (iv) entering into a joint venture agreement or similar partnership
agreement to fulfill its obligations under this Agreement, or (v) transferring all or a portion of the
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Project Site pursuant to a foreclosure, conveyance in lieu of foreclosure, or. other remedial action
in connection with a Mortgage, and none of the foregoing shall constitute a Transfer for which
the City’s consent is required.

13. DEVELOPER REPRESENTATIONS AND WARRANTIES

13.1. Interest of Developer; Due Organization and Standing. Developer represents that
it is the sole owner of the Project Site, with the right and authority to enter into this Agreement.
Developer is a California limited hablhty company duly organized and validly existing and in
good standing under the Laws of the State of California. Developer has all requisite power to
own its property and authority to conduct its business as presently conducted. Developer
represents and warrants that there is no Mortgage, existing lien or encumbrance recorded against
the Project Site that, upon foreclosure or the exercise of remedies, would permit the beneficiary
of the Mortgage, lien or encumbrance to eliminate or wipe out the obligations set forth in this
Agreement that ran with applicable land.

) 13.2. No Inability to Perform; Valid Execution. Developcr represents and warrants that

it is not a party to any other agreement that would conflict with Developer’s obligations under
this Agreement and it has no knowledge of any inability to perform its obligations under this
Agreement.” The execution and delivery of this Agreement and the agreements contemplated
hereby by Developer have been duly and Vahdly authorized by all necessary action. This .
Agreement will be a legal, valid and binding obligation of ucvexoper enforceable against
Developer in accordance with its terms.

13.3. Conflict of Interest. Through its execution of this Agreement, Developer
" acknowledges that it is familiar with the provisions of Section 15.103 of the City’s Charter,
Article ITI, Chapter 2 of the City’s Campaign and Governmental Conduct Code, and
Section 87100 et seq. and Section 1090 ef seq. of the California Government Code, and certifies
that it does not know of any facts which constitute a violation of said provisions and agrees that
it will immediately notify the City if it becomes aware of any such fact during the Term

A 13.4. Notification of Limitations on Contributions. Through execution of thxs
Agreement, Developer acknowledges that it is familiar with Section 1.126 of City’s Ca:mpaugn
and Governmental Conduct Code, which prohibits any person who contracts with the City, -
whenever such transaction would .require approval by a City elective officer or the board on
which that City elective officer serves, from making any campaign contribution to the officer at
any time from the commencement of negotiations for the contract until six (6) months after the
date the contract is approved by the City elective officer or the board on which that City elective
officer serves. San Francisco Ethics Commission Regulation 1.126-1 provides that negotiations
are commenced when a prospective contractor first communicates with a City officer or
employee about the possibility of obtaining a specific contract. This communication may occur
in person, by telephone or in writing, and may be initiated by the prospective contractor or a City
officer or employee. Negotiations are completed when a contract is finalized and signed by the
City and the contractor. Negotiations are terminated when the City and/or the prospective
contractor end the negotiation process before a final decision is made to award the contract.

13.5. Other Documents. To the best knowledge of Siavash Tahbazof, after reasonable
inquiry, no document furnished by Developer to the City with its application for this Agreement
nor this Agreement contains any untrue statement of material fact or omits a material fact
necessary to make the statements contained therein, or herein, not misleading under the
o1rcumstances under which any such statement shall have been made.

13.6. No Bankruptcy. Developer represents and warrants to the City that Developer has
neither filed nor is the subject of any filing of a petition under the federal bankruptcy law or any
federal or state insolvency laws or Laws for composition of indebtedness or for the
reorganization of debtors, and, to the best of Developer’s knowledge, no such filing is
. threatened.
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14. MISCELLANEOUS PROVISIONS

14.1. Entire Agreement. This Agreement, including the preamble paragraph, Recitals
and Exhibits, and the agreements between the Parties specifically referenced in this Agreement,

constitutes the entire agreement between the Parties w1th respect to the subject matter contained
herein.

14.2. Incorporation of Exhibits. Except for the Approvals which are listed solely for
the convenience of the Parties, each Exhibit to this Agreement is incorporated herein and made a
‘part hereof as if set forth in full. Fach reference to an Exhibit in this Agreement shall mean that

Exhibit as it may be updated or amended from time to time in accordance with the terms of this
Agreement.

14.3. Binding Covenants; Run With the Land. Pursuant to Section 65868 of the
Development Agreement Statute, from and after recordation of this Agreement, all of the
provisions, agreements, rights, powers, standards, terms, covenants and obligations contained in
this Agreement shall be binding upon the Parties and, subject to the provisions of this
Agreement, including without limitation Section 12, their respective heirs, successors (by
merger, consolidation, or otherwise) and assigns, and all persons or entities acquiring the Project
Site, any lot, ng_rggl or any portion thereof, or any interest therein, whether by sale, operation of
law or in any manner whatsoeve1 and shall inure to the benefit of the Parties and their
respectwe heirs, successors (by merger, consolidation or otherwise) and assigns. Subject to the
provisions of this Agreement, including without limitation Section 12, all provisions of this
Agreement shall be enforceable during the Term as equitable servitudes and constitute covenants

and benefits running with the land pursuant to applicable Law, including but not hmlted to
California Civil Code Section 1468.

14.4. Apphcable Law and Venue. This Agreement has been executed and delivered in
and shall be interpreted, construed, and enforced in accordance with the Laws of the State of
California. All rights and obligations of the Parties under this Agreement are to be performed in
the City and County of San Francisco, and the City and County of San Francisco shall be the

venue for any legal action or proceeding that may be brought, or arise out of] in connection with
or by reason of this Agreement. :

14.5. Construction of Agreement. The Parties have mutually negotiated the terms and
conditions of this Agreement and its terms and provisions have been reviewed and revised by
legal counsel for both the City and Developer. Accordingly, no presumption or rule that
ambiguities shall be construed against the drafting Party shall apply to the interpretation or
enforcement of this Agreement. Language in this Agreement shall be construed as a whole and
in accordance with its true meaning. The captions of the paragraphs and subparagraphs of this
Agreement are for convenience only and shall not be considered or referred to in resolving
questions of construction. Each reference in this Agreement to this Agreement or any of the
Approvals shall be deemed to refer to this Agreement or the Approvals as amended from time to
time pursuant to the provisions of this Agreement, whether or not the particular reference refers
to such possible amendment. In the event of a conflict between the provisions of this Agreement
and Chapter 56, the provisions of this Agreement will govern and control.

14.6. Project Is a Private Undertaking; No Joint Venture or Partnershm The
development proposed to be undertaken by Developer on the Project Site is a private
development. The City has no interest in, responsibility for, or duty to third persons concerning
any of said improvements. Developer shall exercise full- dominion and control over the Project
Site, subject only to the limitations and obligations of Developer contained in this Agreement.
Nothing contained in this Agreement, or in any document executed in connection with this
Agreement, shall be construed as creating a joint venture or partnership between the City and
Developer. Neither Party is acting as the agent of the other Party in any respect hereunder.
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Developer is not a state or governmental actor with respeet to any activity conducted by
Developer hereunder.

14.7. Recordation. Pursuant to the Development Agreement Statute and Chapter 56,
the Clerk of the Board of Supervisors shall have a copy of this Agreement recorded in the
Official Records within ten (10) days after the Effective Date of this Ag’reement or any
amendment thereto, with costs to be borne by Developer.

14.8. Obligations Not Dischargeable in Bankruptcy. Developer s obligations under this
Agreement are not dischargeable in bankruptcy.

14.9.  Survival. Following expiration of the Term, this Agreement shall be deemed
terminated and of no further force and effect except for any provision which, by its express -
terms survive the expiration or termination of this Agreement.

14.10. Signature in Counterparts. This Agreement may be executed in duphcatm
counterpart originals, each of which is deemed to be an original, and all of which when taken
together shall constitute one and the same instrument.

14.11. Notices. Any notice or communication required or authorized by this Agreement
shall be in writing and may be delivered personally or by registered mail, return receipt
requested. Notice, whether given by personal delivery or registered mail; shall be deemed to
have been given and received upon the actual receipt by any of the addressees designated below
as the person to whom notices are to be sent. Either Party to this Agreement may at any time,
upon notice to the other Party, designate any other person or address in substitution of the person
and address to which such notice or communication shall be given. Such notices or
communications shall be given to the Parties at their addresses set forth below:

To City:

John Rahaim

Director of Planning

San Francisco Planning Department ' (
1650 Mission Street, Suite 400 '

San Francisco, California 94102

with a copy to:

Dennis J. Herrera, Esq.

City Attorney

City Hall, Room 234

1 Dr. Cariton B. Goodlett Place

San Francisco, CA. 94102

Attn: Real Estate/Finance, 915 Cayuga Project

To Developer:

* Atlas Property Group, Inc.
Attention: Jennifer Bobbitt -
1256 Howard Street

San Francisco, CA 94103

with a copy to:

Tahbazof Law Firm :
Attn: Sufi Tahbazof Hariri, Esq.
1256 Howard Street

San Francisco, CA 94103
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14.12. Limitations on Actions. Pursuant to Section 56.19 of the Administrative Code,
any decision of the Board of Supervisors made pursuant to Chapter 56 shall be final. Any court
action or proceeding to attack, review, set aside, void, or annul any final decision or
determination by the Board of Supervisors shall be commenced within ninety (90) days after
such decision or determination is final and effective. Any court action or proceeding to attack,
review, set aside, void or annul any final decision by (i) the Planning Director made pursuant to
Administrative Code Section 56. 15(d)(3) or (ii) the Planning Commission pursuant to

Administrative Code Section 56.17(e) shall be commenced within ninety (90) days after said
decision is final.

14.13. Severability. Except as is otherwise specifically provided for in this Agreement
with respect to any Laws which conflict with this Agreement, if any term, provision, covenant,
or condition of this Agreement is held by a court of competent jurisdiction to be invalid, void, or
unenforceable, the remaining provisions of this Agreement shall continue in full force and effect
unless enforcement of the remaining portions of this Agreement would be unreasonable or

grossly inequitable under all the circumstances or would frustrate the purposes of this
Agreement.

14.14. MacBride Principles. The City urges companies doing business in Northern
Ireland to move toward resolving employment inequities and encourages them to abide by the
MacBride Principles as expressed in San Francisco Administrative Code Section 12F.1 ef seq.
The City also urges San Francisco companies to do business with corporations that abide by the
MacBride Principles. Developer acknowledges that it has read and understands the above
statement of the City concerning doing business in Northern Ireland.

14.15. Tropical Hardwood and Virgin Redwood. 'The City urges companies not to
“ import, purchase, obtain or use for any purpose, any tropical hardwood, tropical hardwood wood
product, virgin redwood, or virgin redwood wood product, except as expressly permitted by the -
application of Sections 802(b) and 803(b) of the San Francisco Environment Code.

14.16. Sunshine. Developer understands and agrees that under the City’s Sunshine
Ordinance (Administrative Code, Chapter 67) and the California Public Records Act (California
Government Code Section 250 ef seq.), this Agreement and any and all records, information, and
materials submitted to the City hereunder are public records subject to public disclosure. To the
extent that Developer in good faith believes that any financial materials reasonably requested by
the City constitutes a trade secret or confidential proprietary information protected from '
disclosure under the Sunshine Ordinance and other Laws, Developer shall mark any such
materials as such. When a City official or employeereceives a request for information that has
been so marked or designated, the City may request further evidence or explanation from
Developer. If the City determines that the information does not constitute a trade secret or
proprietary information protected from disclosure, the City shall notify Developer of that

_conclusion and that the information will be released by a specified date in order to provide
Developer an opportunity to obtain a court order prohibiting disclosure.

14.17. Non-Liability of City Officials and Others. Notwithstanding anything to the
contrary in this Agreement, no individual board member, director, commissioner, officer,
employee, official or agent of City or other City Parties shall be personally liable to Developer
its successors and assigns, in the event of any Default by City, or for any amount which may
become due to Developer, its successors and assigns, under this Agreement.

14.18. Non-Liability of Developer Officers and Others. Notwithstanding anything to the
contrary in this Agreement, no individual board member, director, officer, employee, official,
partner, employee, or agent of Developer or any affiliate of Developer shall be personally liable
to City, its successors and assigns, in the event of any Default by Developer, or for any amount
which may become due to City, its successors and assign, under this Agreement. -
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14.19. No Third Party Beneficiaries. There are no third party beneficiaries to this
Agreement. ,

14.20. Compliance with Laws. In connection with the Project, Developer shall comply
with all applicable Law.

[signatﬁres Jollow-on next page]
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IN WITNESS WHEREOF, the Parties hereto havc executed this Agreement as of the day
and year first above written.

CITY: Approved as to form:

CITY AND COUNTY OF SAN DENNIS J. HERRERA, City Attorney
FRANCISCO, .

a municipal corporation

By: By:

John Rahaim Elizabeth A. Dietrich
Director of Planning ' . Deputy City Attorney
Approved on | , '

‘Board of Supervisors Ordinance No.

STYS INVESTMENTS, LLC,
a California limited liability company

By:

Name:
Its:
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A notary public or other officer completing this certificate verifies only the identity of the individual who signed the

document to which this certificate is attached, and not the truthfulness, accuracy, or validity of that document.

State of California ‘ )

County of San Francisco )
On _ B ,beforeme, ' .- , aNotary Public,
personally appeared , who proved to me on the basis of

satisfactory evidence to be the person(s) whose name(s) is/are subscribed to the within
instrument and acknowledged to me that he/she/they executed the same in his/her/their
authorized capacity(ies), and that by his/her/their signature(s) on the instrument the person(s), or
the entity upon behalf of which the person(s) acted, executed the instrument.

I certify under PENALTY OF PERJURY under the laws of the State of Cahforma that the
foregoing pa.ragraph is true and correct.

WITNESS my hand and official seal.

Signature

A notary public or other officer completing this certificate verifies only the identity of the individual who signed the

document to which this certificate is attached, and not the truthfulness, accuracy, or validity of that document.

State of California )

County of San Francisco . )
On ‘ __, before me, . ___, a Notary Public,
personally appeared ~, who proved to me on the basis of

satisfactory evidence to be the person(s) whose name(s) is/are subscribed to the within
instrument and acknowledged to me that he/she/they executed the same in his/her/their
authorized capacity(ies), and that by his/her/their signature(s) on the instrument the person(s), or
the entity upon behalf of which the person(s) acted, executed the instrument.

I certify under PENALTY OF PERJURY under the laws of the State of Cahforma that the
foregoing paragraph is true and correct.

WITNESS my hand and official seal.

Signature
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A notary public or other officer completing this éertiﬁéate verifies only the identity of the individual who signed the
document to which this certificate is attached, and not the truthfulness, accuracy, or validity of that document.

State of California ' )
County of San Francisco ) v
 On , before me, | , a Notary Public,
personally appeared , who proved to me on the basis of

satisfactory evidence to be the person(s) whose name(s) is/are subscribed to the within
instrument and acknowledged to me that he/she/they executed the same in his/her/their
authorized capacity(ies), and that by his/her/their signature(s) on the instrument the person(s) or
the entity upon behalf of which the person(s) acted, 3xecuted the instrument.

I certify under PENALTY OF PERJURY under the laws of the State of California that the
foregoing paragraph is true and correct.

WITNESS my hand and official seal.

Signature

A notary public or other officer completing this certificate verifies only the identity of the individual who signed the
document to which this certificate is attached, and not the truthfulness, accuracy, or validity of that document.

State of California - )

County of San Francisco )
On : | , before me, , | , @ Notary Public,
personally appeared , who proved to me on the basis of

satisfactory evidence to be the person(s) whose name(s) is/are subscribed to the within
instrument and acknowledged to me that he/she/they executed the same in his/her/their
authorized capacity(ies), and that by his/her/their signature(s) on the instrument the person(s), or .
the entity upon behalf of which the person(s) acted, executed the instrument.

I certify under PENALTY OF PERJURY under the laws of the State of California that the
foregoing paragraph is true and correct.

WITNESS my hand and official seal.

Signature
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A notary public or other officer completing this certificate verifies only the identity of the individual who signed the

document to which this certificate is attached, and not the truthfulness, accuracy, or validity of that document.

State of California )

County of San Francisco ) '
On - , before me, . ] , a Notary Public,
personally appeared , who proved to me on the basis of

satisfactory evidence to be the person(s) whose name(s) is/are subscribed to the within
instrument and acknowledged to me that he/she/they executed the same in his/her/their
authorized capacity(ies), and that by his/her/their signature(s) on the instrument the person(s), or
the entity upon behalf of which the person(s) acted, executed the instrument.

I certify under PENALTY OF PERJTURY under the laws of the State of California that the
foregoing paragraph is true and correct.

WITNESS my hand and official seal.

Signature

A notary public or other officer completing this certificate verifies only the identity of the individual who signed the
document to which this certificate is attached, and not the truthfulness, accuracy, or validity of that document.

State of California )

County of San Francisco )
On , before me, | , @ Notary Public,
personally appeared ' , Who proved to me on the basis of

satisfactory evidence to be the person(s) whose name(s) is/are subscribed to the within
instrument and acknowledged to me that he/she/they executed the same in his/her/their
authorized capacity(ies), and that by his/her/their signature(s) on the instrument the person(s), or
the entity upon behalf of which the person(s) acted, executed the instrument.

I certify under PENALTY OF PERJURY under the laws of the State of California that the
foregoing paragraph is true and correct.

WITNESS my hand and official seal.

Signature
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Exhibit A-1

Site Plan
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Exhibit A-2

Legal Description
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" ExhibitB

Project Description

The project site is located on the block bounded by Alemany Boulevard to the east, Ocean
Avenne to the north, Cayuga Avenue to the west, and Onondaga Avenue to the south in the Outer
Mission neighborhood. The proposed project would demolish the existing two-story mixed-used building
and construct a new approximately 115,610-square-foot residential building with 116 dwelling units
(including 16 studio, 18 one-bedroom, 70 two-bedroom, and 12 three-bedroom units) and 400 square feet
of accessory office use. Approximately 50 percent of the units would be affordable. Due to the existing
site slope, the proposed five-story building would be approximately 50-feettall measured from Alemany

Boulevard (56 feet including the 6-foot-tall elevator penthouse) and 72 feet tall from Cayuga Avenue (78
feet including the 6-foot-tall elevator penthouse)

Pedestrian entrances would be located off Alemany Boulevard, which includes the main lobby,
and a secondary entrance would be located along the internal driveway off Cayuga Avenue. The proposed
building would include an underground garage on Basement Level 2 accessed via a curb cut on Cayuga
Avenue. The garage would contain 69 vehicular parking spaces (63 parking spaces with eight of those in
stackers, three ADA accessible parking spaces, and three car-share parking spaces). Basement level 1

would lpclude 116 class 1 bisycle spaces along with a bicycle repair station. The project proposes

approximately 12,410 square feet of open space, mcludmg approxunately 8,605 square feet of comrion
open space at the backyard, basement level-1, and the rooftop; approximately 3,495 square feet of private
open space at the basement level fronting the Cayuga side of the property; and approximately 310 square
feet of private open space at the third floor. The backyard open space would reduce the internal driveway
aisle to 20 feet in width. The backyard open space would include bollards and planter boxes.
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Exhibit C

Housing Program

This Exhibit C is part of that certain Focused Development Agreement by and between the City and
County of San Francisco, a municipal corporation (“City™), and SYTS Investments, LLC, a California
limited liability company (“Developer”) dated as of , 2019 with regard to certain real
property located at Lots-039 and 011C, Block 6954 in San Francisco (the “Agreement™). Capitalized
terms not defined in this Exhibit C shall have the meaning given in the Agreement. The Project will
provide additional housing benefits than are currently required by law. Overall the Project will achieve
50% affordability. The Project will provide 58 Units of additional housing that are permanently
affordable in accordance with Planniﬁg Code, Section 415 et seq. (“BMR Units™), significantly more than
would otherwise be required. The project will be built in one phase. Developer agrees to provide all of
the affordable housing as on-site units as described below, and waives any right to construct affordable
housing units offsite or to pay any in lieu fee under Planning Code section 415 et seq. Developer and
City agree to comply with the BMR Performance Plan set forth in Attachment 1 to this Exhibit.

1. BMR Units.

(a). Number and Affordability of BMR Units. Not less than fifty percent (50%) of the
total number of units located in the Project (approximately 58 units) shall consist of BMR Units
affordable to households earning up to 100% AMI. Specifically (i) 12 BMR units (10% of total units)
shall have an affordable rent set at 55% of AMI or less, and will be rented to households earning up to-
65% of AMI; (ii) 12 BMR Units (10% of total units) shall have an affordable rent set at 80% of AMI or
less, with households earning from 65% to 90% of AMI eligible to apply; and (iii) 34 BMR Units (30%
of total units) shall have an affordable rent set at 100% of AMI or less, with households earning from
90% to 120% of AMI eligible to apply. The BMR Units ensure that the Project's overall affordability
exceeds the on-site affordability amounts otherwise required under Planning Code Section 415 et seq. as
applied to the Project. The rental and re-rental of the BMR Units shall comply with the lottery
preferences and all other provisions utilized by: City’s Mayor’s Office of Housing and Community
Development (“MOHCD?”) under the Inclusionary Affordable Housing Program Monitoring and
Procedures Manual and the Housing Preferences and Lottery Procedures Manual (collectively, the
“Housing Manuals™), both as published by and as updated from time to time, to the extent permitted by
law. Developer shall record the Recorded Restrictions prior to issuance of any site permit for any part of
the Project. Developer shall ensure, by means of a subordination agreement or otherwise, that no
Mortgage, existing lien or encumbrance recorded against the Project Site, upon foreclosure or the exercise
of remedies, would permit the beneficiary of the Mortgage, lien or encumbrance to eliminate or wipe ou’c
the obhgatxons set forth in this Agreement that run with apphcable land.

(b) Compliance with Planning Code Section 415. The Parties shall implement the
affordable housing requirements and provide the BMR Units in accordance with the provisions of
Planning Code section 415 et seq., and the Housing Manuals, except for (i) the range of income eligible
households described in Section 1 above, and (ii) any updates or changes that would be a Material Change
under this Agreement. The following changes shall be deemed to be a Material Change under this
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Agreement and therefore shall not apply to the Project: (i) any increase in the required number or
percentage of affordable housing units; and (ii) any change in the minimum or maximum AMI percentage
levels for the affordable housing pricing or income eligibility.

(¢) Comparability. The BMR Units shall be intermixed and dispersed throughout the
Project in locations approved by the Planning Department, and will be generally indistinguishable in
appearance from other units in that building. The BMR Units and other units in the Buifdjng with the
same household size shall be substantially similar in size, type, amenities and overall quality of
construction, as further described in the Manuals. All BMR Units will be wired for telephone, cable, and
internet access, together with any new technology installed by the Developer in the other units in the
Building. Except as otherwise approved by City’s Planning Department, the BMR Units will comply

with Zoning Administrator Bulletin No. 10 as updated from time to time unless such compliance proves
reasonably unavoidable.

2. Costa—HaWkins Rental Housing Act

(a) Non-Applicability of Costa-Hawkins Act. Pursuant to Section 5.12 of the Agreement,
Developer has agreed, among other things, that (i) the Costa-Hawkins Act does not and in no way shall
limit or otherwise affect the restriction of rental charges for the BMR Units, consistent with the Housing
Program and Recorded Restrictions, and (ii) not to challenge and expressly waived any and all rights to
challenge the Recorded Restrictions or the requirements of the Agreement related to the apphcablhty of
the Housing Program to the BMR Units under the Costa-Hawkins Act.

(b) Notification. Developer shall notify any potential buyer of all or part of the Project Site of
the provisions of this Exhibit C and of the Recorded Restrictions. By acquiring any interest in the Project
Site, a buyer agrees to these provisions, and agrees to the specific waiver, releases and indemnifications
set forth in the Agreement. If Developer fails to notify a buyer of these provisions and a buyer alleges
that it is not subject to the requiremesnts of this Exhibit C or the Recorded Restrictions because it was not
made aware of these provisions before it acquired an interest in the Project Site, Developer shall
indemnify and defend the City against ariy and all claims or losses resulting from such allegation.

3. Nondiscrimination Based on Section 8, Household Size, of Source of Income

For all housing units within the Project Site, Developer shall accept as tenants, on the same basis as all
other prospective tenants, persons who are recipients of federal certificates or vouchers for rent subsidies
pursuant to the existing program under Section 8 of the Housing Act (42 U.S.C. §1437 et. seq.), or any
successor program or similar federal, state or local governmental assistance program. Developer shall not -
apply selection criteria to Section 8 certificate or voucher holders that are more burdensome than criteria
applied to all other prospective tenants. Developer shall not collect security deposits or other deposits
from Section'8 certificate or voucher holders in excess of that allowed under the Section 8 program.
Developer shall not discriminate against tenant apphcants on the basis of legal source of income (e.g.,
TANF, Section 8 or SSI), and Developer shall consider a prospective tenant’s previous rent history of at
least one year as evidence of the ability to pay the applicable rent (i.e., ability to pay shall be
demonstrated if such a tenant can show that the same percentage or more of the tenant’s income has been
consistently paid on time for rent in the past as will be required to be paid for the rent applicable to the
unit to be occupied, provided that such tenant’s expenses have not increased materidlly).
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Exhibit D

. Affordable Housing Performance Schedule .

Performance Milestone

‘designation of affordable units
to Planning

Developer

Review and approval of
proposed designation of
affordable units

Planning

TBD

Approval of Development Team TBD

Agreement by Board of

Supervisors

Signing of Development Clerk of BoS 10 days after BCS approval
Agreement Ordinance by Mayor

Circulation of Development OEWD 5 business days after Mayor's
Agreement for signhatures signature

Recordation of Development OEWD 2 business days after final

Agreement

Recordation of Notice of Special
Restrictions (Recorded
Restrictions)

Transmition of copies of (A)
recorded Notice of Special
Restrictions to City, (B) final
Planning Approval, (C) Affidavit
of Compliance; and (D}
approved floor plans indicating
location of BMR Units to
MOHCD

Developer

Planning

department signature -
obtained

department signature

2 business days after final

obtained and Developer is
notified in writing that the

Agreement is ready for
recording

TBD -

Pre-Pricing Meeting

MOHCD/Developer

7 Months prior to TCO
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Submittal of BMR Rental Pricing | Developer TBD - generally submitted 6

Request Form {"PRF"} including months prior to receipt of

submittal of Leasing Plan building's temporary

) ' certificate of occupancy..

Review and approval BMR MOHCD MOHCD will approve or

Rental Pricing Request Form | disapprove (with reasons for
any disapproval) within 15
business days after
complete submittal of
documents A - D and
Developer submitting Form.
Should the units begin '
marketing in one calendar
year with rental rates that
were estabished in the
previous year, MOH will
revise the PRF within 15
business days.

Submittal of Marketing Plan for | Developer 15 business days after

Initial Rental of BMR Units. approval of BMR Rental

Marketing Plan shall identify Pricing

‘contracted 3rd party Leasing

Consultant

Meeting with MOHCD to finalize MOHCD/Deveioper No later than 21 calendars

‘Marketing Plan : day after Marketing Plan
submittal
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Approval of Marketing Plan

MOHCD

MOHCD will approve or
disapprove (with reasons for
any disapproval) within 30
calendar days after
Developer submits the
complete Marketing Plan.
MOHCD will not require
Developer to make any
changes to its lease, tenancy | .
rules, or other related
documents unless such
changes are required to
conform to applicable law,
MOHCD policies and
standard practices, and the
City and County of San
Francisco's Inclusionary
Affordable Housing Program
Monitoring and Procedures
Manual in existence at the
time of submittal of
Marketing Plan. If MOHCD
disapproves the Marketing
Plan, MOHCD will review
and approve Developer's
revised plan within 15
calendar days of its
resubmittal of the complete
revised Marketing Plan that
properly addresses '
MOHCD's comments.

BMR Unit Marketing Period. -

Communication to MOHCD
when Project is at

approximately 90% construction

completion

Developer/MOHCD

Commences 45 calendar
days from date of
submission of approved
Marketing Plan and lasts for

| 21 calendar days. Developer

and MOHCD wilf confer
regularly regarding the
status of construction and
any actual or potential
construction delays.
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Developer

winners from list published by
MOHCD and begins lease-up
process consisting of income
verification and program
qualification process

BMR Advertising in printed During 21 day Marketing
media Period. (NOTE: this is
' contingent depending on

the media outlets
publication schedules)

'BMR Application Deadline Developer 21st day of Marketing

‘ Period ‘
Posting of Neighborhood MOHCD 7 days prior to Lottery ‘
| Resident Housing Preference (Applicant option to appeal

(NRHP) results on MOHCD | NRHP decision close 48

website ' hours prior to Lottery)

Communication to MOHCD Developer 7 days prior to Lottery

when project is at ‘

approximately 95% construction

completion. ' .

BMR Unit Lottery MOHCD/Developer No sooner than 21 days
after the BMR Application
Deadline.

Lottery Winners List published MOHCD No later than 7 days after

o : : - | the lottery. .
Developer contacts Lottery DEVELOPER/MOHCD | MOHCD will review and

complete income
verification within 5
business days of receipt of
applicant information from
Developer. Developer may
begin lease-up of the units
upon receiving its
Temporary Certificate of
Occupancy. Lattery winner
must have an opportunity to
inspect ejther similar model
unit or actual physical unit.

| Temporary Certificate of

| Developer
Occupancy
Move-in/Lease date | Developer
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Exhibit

Approvals

1. Mitigated Negative Declaration;

2. Planning Code Amendment to amend the Zoning Map to change the Zoning District of

- Assessor’s Block 6954, Lot 039, from RH-1 and Excelsior Outer Mission Street Neighborhood

. Commercial District to Excelsior Outer Mission Street Neighborhood Commercial District and
to change the Zoning District of Assessor’s Block 6954, Lot 01 1C from RH-1 to Excelsior
Outer Mission Street Ne1ghborhood Commercial D1str1ct

3. "Planning Code Amendment to a) amend the Zonmg Map of Assessor’s Block 6954, Lots
039 and 011C from 40-X to 65-X; b) establish the Cayuga/Alemany Special Use District (SUD)
for Assessor’s Block 6954, Lots 039 and 011C; and c) create the Cayuga/Alemany Special Use

" District. The Cayuga/Alemany Special Use District requires conditional use authorization for
residential uses; eliminates residential density limits within the SUD; establishes the required
dwelling unit mix; establishes specific Inclusionary Housing requirements; eliminates the use of
Planned Unit Developments pursuant to §304; and eliminates Conditional Use Authorization
requirements for demolition of dwelling units pursuant to §317 and development of large lots
pursuant to §121.1;

4. Conditional Use Authorization puréuant to §303 with exceptions to requirements for Rear
Yard (§134); Usable Open Space @ 135); Dwelling Unit Exposure (§140); and Off-Street Freight
Loading (§152); - ’

5. Administrative Code Chapter 56 authorizing and conforming ordinance.
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Exhibit ¥

Form of Assignment and Assumption Agreement

RECORDING REQUESTED BY
CLERK OF THE BOARD OF SUPERVISORS
_ OF THE CITY AND COUNTY OF SAN FRANCISCO

(Exempt from Recording Fees
Pursuant to Government Code
Section 27383)

AND WHEN RECORDED MAIL TO:

[Angela Calvillo]
Clerk of the Board of Superv1sors
City Hall, Room 244

1 Dr. Carlton B. Goodlett Place
San Francisco, CA 94102

ASSIGNMENT AND ASSUMPTION AGREEMENT
RELATIVE TO FOCUSED DEVELOPMENT AGREEMENT FOR 915 CAYUGA AVENUE
THIS ASSIGNMENT AND ASSUMPTION AGREEMENT (hereinafter, the “Assignment”) is entered

into  this day of ~, 20, by and between
(“Assignor”) and , a

, a

(“Assignee”).
RECITALS

. A, The SYTS Investments, LLC. a California limited liability company(“Developer™), and
-the City and County of San Francisco, a political subdivision and municipal corporation of the State of
California (the “City”), entered into that certain Development Agreement (the “Development
Agreement”) dated as of , 2019, for reference purposes, with respect to certain real property owned
by Assignor, as such property is more particularly described in the Development Agreement (the “Project
Site”). The Development Agreement was recorded in the Official Records of the City and County of San
Francisco on as Document No.

ladd recital to document any previous transfer of the Transferred Property, with recording information]

B. The Development Agréement provides that Developer (Assignor) has the right to:
(i) Transfer all or a portion of the Project Site, (ii) assign all of its rights, title, interest and obligations under
the Development Agreement to a Transferee with respect to the portions of the Project Site transferred to
the Transferee, and (iii) upon the recordation of an approved Assignment and Assumption Agreement, to
be released from any prospective liability or obligation under the Development Agreement related to the
Transferred Property as set forth in Section 12.3 of the Development Agreement.
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C. Assignor intends to convey certain. real property as more particularly identified and
described on Exhibit A attached hereto (hereafter the “Transferred Property”) to Assignee. The
Transferred Property is subject to the Deyelopment Agreement.

D. | Assignor desires to assign and Assignee desires to assume Assignor’s right, title, interest,
burdens and obligations under the Development Agreement with respect to and as related to the Transferred
Property, as more partlcularly descnbed below.

ASSIGNMENT AND ASSUMPTION

NOW, THEREFORE, for good and valuable consideration, the receipt and sufﬁmency of which’
are hereby acknowledged, Assignor and Assignee hereby agree as follows:

‘1. Defined Terms. Initially capitalized terms used herein and not otherwxse defined shall have
the meaning ascribed to them i in the Development Agreement. .

2. Asmgp_;gent of Development Agreement. Assignor hereby assigns to Assignee, effective
as of Assignor’s conveyance of the Transferred Property to Assignee, all of the rights, title, interest, burdens
and obhgat1ons of Assignor under the Development Agreement with respect to the Transferred Property,
including any Community Benefits that are tied to the Transferred Property. Assignor retains all the rights,
title, interest, burdens and obligations under the Development Agreement with respect to all other portions
of the Project Site owned by Assignor. ‘

3. Assumption of Development Agreement. Assignee hereby assumes, effective as of
Assignor’s conveyance of the Transferred Property to Assignee, all of the rights, title, interest, burdens and
obligations of Assignor under the Development Agreement with respect to the Transferred Property,
including its Community Benefits, and agrees to observe and fully perform all the duties and obligations of
Assignor under the Development Agreement with respect to the Transferred Property, and to be subject to
all the terms and conditions thereof with respect to the Transferred Property. The parties intend that, upon
the execution of this Assignment and conveyance of the Transferred Property to Assignee, Assignee shall
be deemed to be “Developer” under the Development Agreement with respect to the Transferred Property.

4. Reaffirmation of Indemnifications. Assignee hereby consents to and expressly reaffirms
any and all indemnifications of the City set forth in the Development Agreement, including without
limitation Section 4.7 of the Development Agreement. -

: 5. Assignee’s Covenants. Assignee hereby covenants and agrees that: (a) Assignee shall not
challenge the enforceabﬂity of any provision or requirement of the Development Agreement; (b) Assignee
shall not sue the City in connection with any and all disputes between Assignor and Assignee arising from
this Assignment or the Development Agreement, including any failure to complete all or any part of the
Project by any party; and (c) Assignee shall indemnify the City and its officers, agents and employees from,
and if requested, shall defend them against any and all Losses resulting direcﬂy or indirectly from any
dispute between Assignor and Assignee arising from this Assignment or the Development Agreement.

6. . Priority.of Recorded Restrictions. Assignee agrees that ifs rights and the rights of any
Mortgagee secured by a Mortgage that encumbers all or part of the Transferred Property shall be
subordinate to the Recorded Restrictions.

. Binding on Successors. All of the covenants, terms and conditions set forth herein shall be
binding upon and shall inure to the benefit of the parties hereto and their respective heirs, successors and
assigns.
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8. Notices. The notice address for Assignee under Section 14.11 of the Development
Agreement shall be:

Attn:
With copy to:
Attn:
9. Counterparts. This Assignment may be executed in as many counterparts as may be

deemed necessary and convenient, and by the different parties hereto on separate counterparts, each of

which, when so executed, shall be deemed an original, but all such counterparts shall constitute one and the
same instrament. '

10. Governing Law. This Assignment and the legal relations of the parties hereto shall be
governed by and construed and enforced in accordance with the laws of the State of California, without
regard to its principles of conflicts of law.

IN WITNESS HEREOQF, the parties hereto have executed this Assignment as of the day and year first above ‘
written. :

ASSIGNOR:
[insert signature block]
ASSIGNEE:

[insért signature block]
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Exhibit A fo Assignment and Assumption Agreement

Transferred Property

[To be inserted.]
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A notary public or other officer coinpleting this certificate verifies only the
identity of the individual who signed the document to which this certificate is
attached, and not the truthfulness, accuracy, or validity of that document.

STATE OF CALIFORNIA D)
| )
COUNTY OF ).
On _, before me, L ‘ , Notary Public, personally
appeared , who proved to me on the basis of satisfactory

evidenice to be the person(s) whose name(s) is/are subscribed to the within instrument and acknowledged
to me that he/she/they executed the same in his/her/their authorized capacity(ies), and that by his/her/their

signature(s) on the instrument the person(s), or the entity upon behalf of which the person(s) acted, executed
the instrument.

I certify UNDER PENALTY OF PERJURY under the laws of the State of California that the foregomg
paragraph is true and cotrect. :

WITNESS my hand and official seal. -

Name:
Notary Public
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A notary public or other officer completing this certificate verifies only the
identity of the individual who signed the document to which this certificate is
attached, and not the truthfulness, accuracy, or validity of that document.

STATE OF CALIFORNIA

)

)
‘COUNTY OF )
On _ , before me, . 4 , Notary Public, personally
appcared , who proved to me on the basis of satisfactory

evidence fo be the person(s) whose name(s) is/are subscnbed to the within instrument and acknowledged -
to me that he/she/they executed the same in his/het/their authorized capacity(ies), and that by his/her/their
. signature(s) on the instrument the person(s), or the entity upon behalf of which the person(s) acted, executed
the instrament.

I certify UNDER PENALTY OF PERJURY under the laws of the State of California that the foregoing

PR,

pa.rdgrdpu is true and correct.

WITNESS my hand and official seal.

Name:
Notary Public
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. City Hall )
Dr. Carlton B. Goodlett Place, Room 244

BOARD of SUPERVISORS San Francisco 94102-4689
Tel. No. 554-5184
Fax No. 554-5163
TDD/TTY No. 554-5227
March 12, 2019
File No. 190249
Lisa Gibson

Environmental Review Officer
Planning Department

1650 Mission Street, Ste. 400
San Francisco, CA 94103

Dear Ms. Gibson:

On March ’5‘, 2019, Supervisor Safai introduced the following proposed legislation:

File No. 190249

Ordinance approving a Development Agreement between the City and
County of San Francisco and SYTS Investments, LLC, for the development
project at 915 Cayuga Avenue, with various public benefits including
significantly more below market rate units than otherwise required; making
findings under the California Environmental Quality Act and findings of
consistency with the General Plan, and eight priority policies of Planning
Code, Section 101.1(b); confirming compliance with or waiving certain
provisions of Administrative Code, Chapters 14B and 56; and ratifying
certain actions taken in connection therewith, as defined herein.

This legislation is being transmitted to you for environmental review.

Angela Calvillo, Clerk of the Board

 Ftr

By: Erica Major, Assistant Clerk
Land Use and Transportation Committee

Attachment

¢.  Joy Navarrete, Environmental Planning
Laura Lynch, Environmental Planning
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City Hall
1 Dr. Carlton B. Goodlett Place, Room 244
' San Francisco 94102-4689
Tel. No. 554-5184
~ Fax No. 554-5163
TDD/TTY No. 554-5227

BOARD of SUPERVISORS

March 12, 2019

Planning Commission

Attn: Jonas fonin’

1650 Mission Street, Ste. 400
San Francisco, CA 94103

Dear Commissioners:
On March 5, 2019; Supervisor Safai introduced the following legislation:

File No. 190249

Ordinance approving a Development Agreement between the City and County of
San Francisco and SYTS Investments, LLC, for the development project at 915
Cayuga Avenue, with various public benefits including significantly more below
market rate units than otherwise required; making findings under the California
Environmental Quality Act and findings of consistency with the General Plan, and
‘eight priority policies of Planning Code, Section 101.1(b); confirming compliance
with or waiving certain provisions of Administrative Code, Chapters 14B and 56;

- and ratifying certain actions taken in connection therewith, as defined herein.

The proposed ordinance is being transmitted pursuant to Planning Code, Section 302(b), for
public hearing and recommendation. The ordinance is pending before the Land Use and
Transportation Committee and will be scheduled for hearing upon receipt of your response.

Angela Calvillo, Clerk of the Board

By: Erica Major, Assistant Clerk
* Land Use and Transportation Committee

c.  John Rahaim, Director
Scott Sanchez, Acting Deputy Zoning Administrator
- Corey Teague, Zoning Administrator

Lisa Gibson, Environmental Review Officer
Devyani Jam Deputy Environmental Review Officer

. AnMarie Rodgers, Director of Citywide Planning
Dan Sider, Director of Executive Programs

“Aaron Starr, Manager of Legislative Affairs
Joy Navarrete, Environmental Planning
Laura Lynch, Environmental Planning
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BOARD of SUPERVISORS

City Hall
1 Dr. Carlton B. Goodlett Place, Room 244
* San Francisco 94102-4689
Tel. No. 554-5184
Fax No. 554-5163
TDD/TTY No. 554-5227

NOTICE OF PUBLIC HEARING

BOARD OF SUPERVISORS OF THE CITY AND COUNTY OF SAN FRANCISCO

LAND USE AND TRANSPORTATION COMMITTEE

NOTICE IS HEREBY GIVEN THAT the Land Use and Transportation Committee will hold a public

hearing to consider the following proposals and said public hearing will be held as follows, at which time all
interested parties may aﬁend and be heard:

Date:

- Time:

Location:

Subjects:

Monday, April 22, 2019

1:30 p.m.

" Legislative Chamber, Room 250, located at City Hall

1 Dr. Carlton B. Goodlett Place, San Francisco, CA

File No. 190249. Ordinance approving a Development Agreement between the
City and County of San Francisco and SYTS Investments, LLC, for the
development project at 915 Cayuga Avenue, with various public benefits including
significantly more below market rate units than otherwise required; making findings
under the California Environmental Quality Act and findings of consistency with the -
General Plan, and eight priority policies of Planning Code, Section 101.1(b);
confirming compliance with or waiving certain provisions of Administrative Code,

Chapters 14B and 56; and ratifying certaln actions taken in connection thereWIth as
defined herein. -

File No. 190250. Ordinance amending the Planning Code to establish the”
Cayuga/Alemany Special Use District (SUD) for the property located at 915 Cayuga
Avenue (Assessor’s Parcel Block No. 6954, Lot Nos. 039 and 011C); amending the

~ Zoning Map to add the Cayuga/Alemany SUD and to change the height limit on

Assessor’s Parcel Block No. 6954, Lot Nos. 039 and 011C, to 65-X; affirming the
Planning Department’s California Environmental Quality Act findings; making
findings of consistency with the General Plan, and the eight priority policies of
Planning Code, Section 101; and making ﬁndlngs of public convenience, necessaty
and welfare under Planning Code, Sectlon 302.

File No. 190251. Ordinance amending the Zoning Map to change the zoning
district on Assessor’s Parcel Block No. 6954, Lot No. 039, from RH-1 (Residential,

‘House District, One Family) and Excelsior Outer Mission Street Neighborhood
-Commercial District to Excelsior Outer Mission Street Neighborhood Commercial

District; and to change the zoning district on Assessor’s Parcel Block No. 6954, Lot
No. 011C, from RH-1 to Excelsior Outer Mission Street Neighborhood Commercial
District; affirming the Planning Department’s California Environmental Quality Act
findings; making findings of consistency with the General Plan, and the eight priority
policies of Planning Code, Section 101; and making findings of public convenience,

~ necessity, and welfare under Planning Code, Section 302.
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Board of Supervisors
Files Nos. 190249, 190250, and .0251
Page 2

In accordance with Administrative Code, Section 67.7-1, persons who are unable to attend the
hearing on these matters may submit written comments to the City prior to the time the hearing begins. '
These comments will be made part of the official public record in these matters, and shall be brought to the -
~ attention of the members of the Committee. Written comments should be addressed to Angela Calvillo,

Clerk of the Board, City Hall, 1 Dr. Carlton B. Goodlett Place, Room 244, San Francisco, CA 94102.
Information relating to these matters are available in the Office of the Clerk of the Board. Agenda
information relating to these matters will be available for public review on Friday, April 19, 2019,

' -
Catvidd ,
Angela Calvillo, Clerk of the Board

DATED/PUBLISHED/MAILED/POSTED: April 12, 2019
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Print Form " -

Introduction Form

By a Member of the Board of Supervisors or Mayor

 [TifesBmp 25 1,3
I hereby submit the following item for introduction (select only one): A P meeting date Al

[v] 1. For reference to Committee. (An Ordinance, Resolution, Motion or Charter Amendment)
2. Request for next pnnted agenda Without Reference to Committee.

. Request for hearing on a subject matter at Committee.

. Request for letter beginning :"Supervisor ‘ .

inquiries"

. City Attorney Request.

. Call File No. A ' from Committee.

~ o i REN O8]

. Budget Analyst request (attached written motion).

.C)O
%

9. Reactivate File No.

'DDDDDDDDD

10. Topic submitted for Mayoral Appearance before the BOS on

- rlease check the appropriate boxes. The proposed legislation should be forwarded to the following:

[ ]Small Business Commission - [_] Youth Commission [ 1Ethics Commission
[ ]Planning Commission [ ]Building Inspection Commission -
Note: For the Imperative Agenda (a resolution not on the printed agenda), use the Imperative Form.

~ Sponsor(s):

Supervisor Ahsha Safai -

Subject:

Development Agreement - SYTS Investments, LLC - 915 Cayuga Avenue

The text is listed:

Ordinance approving a Development Agreement between San Francisco and SYTS Investments, LLC, for the
development project at 915 Cayuga Avenue, with various public benefits including significantly more below market
rate units than otherwise required; making findings under the California Environmental Quality Act and findings of
conformity with the General Plan and with the eight priority policies of Planning Code, Section 101.1(b); confirming |

compliance with or waiving certain provisions of Admlnlstratlve Code Chapters 14B and 56; and ratifying certam
actions taken in connecnon therewith.

Signature of Sponsoring Supervisor:‘

For Clerk's Use Only
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