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FILE NO. 190906 RESOLUTIG ... ~O. 

1 [Amended and R~statement of Lease - Java House Restaurant - $4,000 Monthly .Base Rent] 

2 

3 Resolution approving the Arri ended and Restatement of Lease No. L-14100 between the 

4 Port Commission and Java House, LLC, a California limited liability company, for the 

5 Java House Restaurant located at Pier 40% at the Embarcadero and Townsend Street, 

· 6 increasing the monthly base rent from $3,314 to $4,000 including a conditional tenant 

7 option to extend for ten years, with no change to the initial length of term through 

8 August 31, 2023. 

9 

1 O WHEREAS, California Statutes of 1968, Chapter 1333 (the "Burton Act") and Charter, 

11 Sections 4. 114 and 83.581 empower the Port Commission with the power and duty to use, 

12 conduct, operate, maintain, manage, regulate and controi.ihe Port area of the City and County 

13 qf San Francisco; and 

14 WHEREAS, On May 9, 2006, through Resolution 06-36, the Porl; Commission 

15 approved Lease No. L~14100 ("Lease") with Java House, LLC ("Java House"), subsequently 

16 approved by the Board of Supervisors (Resolution 555-07) for approximately 1,490 square 

17 feet of restaurant space located at Pier 40%; and 

18 WHEREAS, The Lease includes provisions typical for a restaurant lease, requires the 

19 fonantto make $346, 140 in capital improvements, and expires on August 31, 2023; and 

20 WHEREAS, Java House has proposed to sell substantially all of its assets and assign· 

21 all of Java House's interest in the Lease to a new entity called Frankie's Java House, LLC 

22 ("Frankie's") and Frankie's has proposed a ten (10) year lease extension; ·and 

23 WHEREAS, As material consideration for consenting to the sale of the Java House 

24 lease and as a condition to granting the tenant's extension option, the amended and restated 

25 lease ("Amended Lease") will include the following significant terms as more fully described in 
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the Memorandum to the Port Commission dated July 3, 2019: (i) increases the monthly base· 

rent to $4,000, (ii) increases the Port's share of net sale proceeds from a sale of the lease 

from 10% to 12% (including from this sale), (iii) requires a $51 ,000 payment to the Port for 

Java: House's failure to complete capital improvements required under the Lease, (iv) requires 

Frankie's to make no less than $737,000 of capital improvements (to include an outdoor 

dining area and including those improvements that should have been completed under.the 

current Lease) and conditions the extension opti_on on timely completion of such 

improvements, and (v) updates the Lease to include all current City requ.irements and 

standard Port conditions; and 

WHEREAS, Charter, Section 9.118, requires Board of Supervisors' approval of the 

modification, amendment or termination of any lease which when entered into was for a 

period of ten or more years or having anticipated revenue to the City of $1 ,000,000 or more; 

and· 

WHEREAS, As set forth in Administrative Code, Sections 2.6-1 and 23.33, it is Board 

. of Supervisors' policy that leases be awarded in accordance with competitive bidding 

procedures, unless such procedures are impractical or impossible and that any lease awarded 

without competitive bidding be in an amount not less than the fair market value of the leased 

property; and 

· WHEREAS, The Port Commission has determihed that, in this .circumstance, 

competitive bidding is impractical and/or impossible and that approval of the Amended Lease 

is in the best interest Of the Port; and 

WHEREAS, The proposed rent under the Amended Lease, along with the other 

negotiated terms, is not less than Market Rent as defined in Administrative Code, 

Section 23.2; and 
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1 WHEREAS, The Planning Commission issued a Categorical Exemption 2019-

2 006140ENV (State CEQAGuidelines, Section 15332) for the project; now, therefore, be it 

3 RESOLVED, That the Board of SupeNisors exempts the Amended Lease from the 

4 competitive bidding policies, approves the Amended Lease .and authorizes the Executive 

5 Director of the Port or her designee to execute such Amended Lease in substantially the 

6 same form on file with the Clerk of the Board; and, be it 

7 FURTHER RESOLVED, That the Board of SupeNisors authorizes the Executive 

8 Director to enter into any additions, amendments or other modifications to the Amended 

9 Lease .that the Executive Director, in consultation with the City Attorney, determines, when 

10 taken as a whole, to be in the best interest of the Port, do.not materially increase the 

11' oblig9tions or liabilities of the City or the Port, and are necessary or advisable to complete the 

12 transactions which this Resolution contemplates and effectuate the purpose and intent of this 

13 Resolution, such determination to be conclusively evidenced by the execution and delivery by 

14 the Executive Director of such documents; and, be it 

15 FURTHER RESOLVED, That within thirty (30) days of the Amended Lease being fully 

16 . executed by all parties, the Port shall provide a copy of the Amended Lease to the Clerk of the 

17 Board for inclusion into the official file. 

18 
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BUDGET AND FINANCE COMMITIEE MEETING OCTOBER 2, 2019 

Department: 
Port Commission (Port) 

Legislative Objectives 

• The proposed resolution would authorize the Amended and Restated Lease between the 
Port and Frankie's Java House, LLC (Frankie's) for the Java House Restaurant located at 
Pier 40% at Embarcadero and Townsend Street including a conditional option to extend 
the term for ten years, through August 31, 2033. To exercise the cond.itional extension 
option, the proposed owners (Frankie'sY would be required to invest at least $737,000 
into the facility and complete all specified capital improvements within one year qf the 
commencement of the amended lease agreement. Under the terms of the amended 
lease, the monthly base rent would be $4,000 plus 7.5 percent of gross revenues fo the 
extent that amount exceeds the base rent. 

Key Points 
• In October ?007; the Board of Supervisors ;ipproved a 15-year lease between the Port and 

Java House, LLC (Java House) for a. restaurant space located at Pier 40 Yz at the 
Embarcadero and Townsend Street (File 07-1311). The current monthly base rent is 
$3,314: Percentage rent of the current lease was set at 7.5 percent of gross sales but has 
never been paid due to poor business performance. The current lease also requires the 
tenant to make capital improvements of at least $346,120 to the facility by September 1, 
2010. According to thi= Port, Java Ho.use has not completec:j the required capital 
improvements and is thus currently not in compliance with the original lease. 

• The owners of the Java House wish to sell the current lease to a new entity, which is 
Shareheffholder LLC Series E, dba: Frankie's Java House, LLC (Frankie's). 

Fiscal Impact 
• According to the economic analysis conducted by Seifel Consulting, Inc. and C.H. Elliott & 

Associates, the Port is projected to receive additional value from the tenant's capital 
improvements and lease extension when compared to the existing lease. The Port would 
receive from· the tenant estimated rent revenues bf approximately $1.42 million under the 
proposed lease amendment compared to $1.11 ·million if the existing lease runs its term 
and the Port conducts a competitive solicitation for new tenants after 2023. 

Policy Consideration 
" According to City Administrative Code Section 23 .. 33, leases of City property with rent of at 

least $2,500 per month should be awarded through a competitive solicitation unless such 
competitive solicitation is impractical and impossible. According to the Port Commission's 
Retail Leasing Policy, the Port Commission determines whether a direct negotiation 
exception from competitive solicitation is granted based on three criteria According to the 
Port, the proposed extension of the Java House lease term meets two out of the three 
criteria of the Port Retail Leasing Policy. The Port has therefore granted a direct 
negotiation exception from competitive solicitation. 

Recommendation 

" Approve the proposed resolution. 

SAN FRANCISCO BOARD OF SUPERVISORS 

1 

383 

BUDGET AND LEGISLATIVE ANALYST 



BUDGET AND FINANCE COMMITIEE MEETING OCTOBER 2, 2019 

City Charter Section 9.118{c) states that any modification, amendment or termination of a lease . 
that had an initial term of ten· years or more, including options to extend, or that had 
anticipated revenues of $1 million or more is subject to Board of Supervisors approval. 

In October 2007, the Board of Supervisors approved a lease between the Port and Java House, 
LLC (Java House) for a restaurant space located at Pier 40 Yz at the Embarcadero and Townsend 
Street (File 07-1311). The current term of the lease is for 15 years and expires on August 31, 
2023. The lease provides for the Port to receive the greater of guaranteed monthly bast; rent or 
percentage rent. The current monthly base rent is $3,314, which equals to $39, 772 per year. 
Percentage rent of the current lease was set at 7.5 percent of gross sales for food, beverage 
and retail sales but has never been paid due to poor business performance. The cu'rrent lease 
also requires the tenant,. Java House, to make capital improvements of at least $346,120 to the 
facility by September 1, 2010. According to the Port, Java House has not compieted the 
required capital improvements and is thus currently not in compliance with the original lease. 

New Buyer 

The owners of the Java House wish to sell the current lease to a new entity in which the current 
owners will retain a 15 percent interest. The proposed purchaser entity is Shareheffholder LLC 
Series E, dba: Frankie's Java House, LLC (Frankie's), with th'e majority own~r being Mr. Michael 
Heffernan. According to the Port, the proposed sale transaction has not yet been completed. 
The closing of the sale is contingent on approval of the proposed lease.amendment. 

The proposed resolution would authorize the Amended and Restated Lease between the Port 
and Frankie's Java House, LLC (Frankie's) for the Java House Restaurant located at Pier 40Yz at 
Embarcadero arid Townsend Street including a conditional option to extend the term for ten 
years, through August 31, 2033. To exercise the conditional 10-year extension option through 
August 31, 2033, th~ proposed owners (Frankie's) would be required to invest at least $737,000 
into the facility; which also includes the improvement reqtiir~ments not completed a·s required 
by the current lease. Under the terms of the amended fease, the monthly base rent would be 
$4,000, which equals $48,ooo per year. The tenant would also pay the Port rent of 7.5 percent 
of gross revenues each month to the extent that amount exceeds the base rent. Monthly base 
rent will increase each year by 3 percent and on the first and fifth years by a formula equal to 
the higher of (a) monthly base rent increased by 3 percent, or {b) 85 percent of percentage 
rent. 

As noted above, the current owners of Java House intend to sell the lease to a new entity, 
Frankie's. Under the proposed Amended and Restated Lease, the Port will receive 12 percent of 
net sale proceeds In addition, the current owners (Java House) will pay the Port $51,000 due to 
its failure to complete the tenant improvements required by the original lease. As previously 

SAN FRANCISCO BOARD OF SUPERVISORS BUDGET AND LEGISLATIVE ANALYST 
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BUDGET AND FINANCE COMMITIEE MEETING OCTOBER 2, 2019 

mentioned, upon full completion of the capital improvements - which must be completed 
within one year of the commencement of the amended lease agreement-.., Frankie's will have 
the· right to exercise an option to extend the term of the amended lease for ten years. If the 
required tenant improvements are not completed within one year of the commencement of 
the amended lease agre.ement, the extension option is void. The key terms of the proposed 
lease amendment are shown in Table 1 below. 

Table 1: Key Terms of Prnposed Lease Amendment 

Premises Pier40 Yz at the Embarcadero and Townsend Street: Parcel A­
Approximately 1,146 square feet of free-standing building comprised .of the 
restaurant located in the vicinity of South Beach Harbor; and Parcel B -
Approximately 1,090 square feet of exterior marginal wharf space located 
adjacent to the restaurant . 

--i~~;~T;r;;:;----------:r·h~-~rii!n-~T·1~ase is effectiv-;-~-~-septem ber-i;-2008·-~-0"d-Zu-;:1--e;t1v··;~·r;i~~;-;;;:;·----

and Extension August 31, 2023. If the new tenant completes the tenant improvements 
Option within one year of the effective date of the commencement of the amended 

lease, the tenant will have one option to extend the term for 10 years 
through August 31, 2033. If the initial tenant improvements are not 
cothpleted within this timeframe, there is no extension option. · 

·-··R-~n·t·------·--·-····-··-Rent ~~~;1;!~--~Trri-;;~t-hly·b~~-~~nt-~T$4~ooo-; nd--p·;r-~~t;-g~- re-~·i:. The --------------

amount of percentage rent is the difference between 7.5 percent of gross 
revenues and base rent. 

···---------·-·---·-·--------·-··-·-·--·-····-----------·--..!----------------------·--······-·······--·-··---------··-··-----·-····----···--·--···· 
Rent increases Base rent is increased annually by 3 percent and on the first and fifth years of 

the option period by a formula equal to the higher of (a) monthly base rent 

---------------------------------·ir.i~e-~sed_ by_~ __ _e~_r~~-~1i_c_J_~_1b.l?i.P~E~-e_ri_!_g_f. __ p_~~~-~!~~-~-~e..i:!: ........ ------------------·-·······-----
l n iti al Tenant Tenant must complete tenant improvements and expend not less than 
Improvements $737,000 . 

·-;--;:~~~-f"~-.:--------------P"~rt i~--e~"t-ii:1e·ci-~12·-;;e-;~~-~t--of ili~-$sis-;i3oa··r;-u7~h~;~··r;~i~~-~t-th·~-i-~-~;-~-T~-~-;T-

____ P a rti c_~_e_atio !_l;··-··---~--~.Y._.fut.~~-~~!-~Ln e~ .. <?_!_'.'.!::.<?.~~.?.._C?.f. __ ~~e.''. ... ~.?.-~~J.i:i~~cl__0 __ !b_e. ... 1~-?.~-e.~---····------·----····-·-·····-····-··-
Perrll itted Use Parcel A shall be operated as a casual dining restaurant and bar. Parcel B shall 

be used as an outdoor patio seating area and for other uses directly related to 
the support of the restaurant and bar operation. 

Source: BLA Analysis 

Economic analysis conducted by Seifel Consulting, Inc. and C.H. Elliott & Associates, on behalf of 
the Port, estimates that the Port will receive approximately $1.42 million in rent during the 
period from 2020 through 2033 (if the extension option is approved}. The amended lease rent 
projections are shown in Table 2 below. 

SAN FRANCISCO BOARD OF SUPERVISORS BUDGET AND LEGISLATIVE ANALYST 
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BUDGET AND FINANCE COMMITTEE MEETING OCTOBER 2, 2019 

T<;tble 2: Rent Projections of Java House Lease Amendment with Extension Option 

Year Gross Sales Base Rent Percentage Rent1 Total Rerit 

--~020 _______ _J 783,150 ~---··--$~.§1.9..QQ _________________ ~?..?.2~_§_. __$58, 7?.§._ 
2021 $950,000 $49,440 . $21,810 $71,250 

2022 ··--·$1,1soJ)oa·----$so ,923-··--·-··---····-$3·5~321--$86,iso 
-··2a23 ___ $i~-il8,3 75-··--··$S2,45 l---··------$46:427·-·----$9B ,8lS-
-· 2624··-·--sij·44:743-$ s4Ji24--·-··-·----·-··$46:s31 ·--$iO"o;8s·6·-· 
j9._?s-:=:]·i;3 7i;6~[.=:~J..s~~-?4·(=:::::~:::=~=~~~~z:228 =:~=JjQ?~~73~: 
..... ~.?--~ ... _._J_l-!~.~~Q?Q _______ $57~~15 --··-·-··-·----~!7,616 _____ _.$._~.2~'.~30 -· 
- 20~2_. _ _j}..!~.?.~9..~----J..59 ,034 ·----~~.?.!22~ __ _$10?.!.Q.?.~ 
. 2028 $1,455,593 $60,805 $48,364 $109,169 
-2029···-····-$i484,7~--·$·62~629-----··--·$4s·;724·$iii353 

··-2a3a·--·-$i~s-14,398-·-·-·-··$ 64,508 · $49:a7i·---$ii3:s·a·o 
·-203T ___ $is-44, 68G-·-··-··-$·66~443-··········-··-$49A"°o_8 _____ $iI5;851-
._1Q~~-~-gj75 ,580~==:~68~3-i~=~=~=~=·$49:73~== $~~~~~!§~= 
. 2033 $1,607,092 $70,490 $50,042 $120,532 

Totai $18,926,080 $808,144 . $611,312 $1,419,456 

Source: Port 

·According to the Port, $361,001 in total rent has been collec;ted to date under the original lease 
from the effective date of September 9, 2008 to September 2019. According to the Seifel 
economic analysis, the Port is projected to receive additional value from the tenant's capital 
improvements and lease extension when compared to the existing lease. Under the proposed 
lease amendment, the Port would receive from the tenant estimated rent revenues of 
approximately $1.42 million under th.e proposed lease amendment compared to $1.11 million if 
the existing lease runs its term and the Port conducts a competitive solicitation for new tenants 
after 2023. 

In addition to the new total rent of the proposed lease amendment, the Port woµld be entitled 
to up to $63,096 in "participation" income from the sale of the lease to the new investor and 
$51,000 payment to the Port from the current lease hol.der for failure to comply with the terms 
of the current lease. 

Proposed Improvements to the Site 

As noted above, pursuant to the amended lease agreement, Frahkie's proposes to invest no 
less than $737,000 in capital improvements required under the current lease. The proposed 
improvements include, handicap accessible improvements, a new kitchen, the addition of an 
outdoor seating area and improvements to the dining and bar areas.·· 

According to the Port, staff of the Port's Finance and Administration division has reviewed Mr. 
Heffernan's (the majority own.er of Frankie's) financial information and verified his financial · 
capacity for the proposed investment and ability to complete the capital improvements. 
Pursuant to the amended lease agreement, Mr. Heffernan is required to execute a Personal 

1 Base rent plus percentage rent equals total rent payable. Percentage rent equals 7.5 percent of gross sales 
revenue minus the base rent. 
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. BUDGET AND FINANCECOMMITIEE MEETING OCTOBER 2, 2019 

Guaranty, a legally binding document executed by the guarantor making the guarantor 
financially responsible for completing the capital improvements as detailed in the amended 
lease agreement. 

Port Retail leasing Policy 

According to City Administrative Code Section 23.331 leases of City property with rent of at least 
$2,500 per month should be awarded through a competitive solicitation unless such 
competitive solicitation is impractical and impossible. According to the Port Commission 1s Retail 
Leasing Policy, the Port Commission determines whether a direct negotiation exception from 
competitive solicitation is granted based on the following criteria: 

1) Tenant is in compliance with the Port's Tenant in Good Standing Policy; 

2) Evaluate whether the tenant is the most suitable economic tenant based on reasonably 
projected sales and revenues to the Port, using comparable retail rents on a. per square 
foot basis; 

3) Request a written business plan and evaluate the plan to deten:nine the cost and value 
of the capital improvements to Port property and viability of revenue projection. 

According to the Port, the proposed extension of the Java House lease term associated with the 
tenant ownership restructuring and lease amendments meets two out of the three criteria of 
the policy. Java House does not meet the Tenant in Good Standing criteria due to its failure to 
complete the tenant improvements required under the original lease. ·However, Port staff_ 
(through the economic analysis conducted by Seifel Consulting, Inc. and C.H. Elliot & Associates 
in June 2019) has evaluated the projected sales and revenues projections as viable and has 
determined the proposed capital improvements will likely generate ad.ditional revenue that the 
Port would not otherwise receive. In addition; according to the Port, the benefits of a directly 
negotiated agreement outweigh the risk and costs associated with a possible default/eviction 
proceeding, and the loss of time and revenues and the uncertainty associated with a 
competitive solicitation. The Port states that the prospect of a prolonged eviction solution is 
further exacerbated when considering the added market risk involved in light.of the currently 
challenging-restaurant business environment. 

Approve the proposed resolution. 
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SAN FRANCISCO 
PLANNING DEPARTMENT 

CEQA Categorical Exemption Determination 
PROPERTY INFORMATION/PROJECT DESCRIPTION 

Project Address Block/Lot(s) 

Pier 40 - Java House 9900040H 

Case No. Permit No. 

2019-006140ENV 

0Additionr ID Demolition (requires HRE for 0New 
Alteration Category B Building) . Construc;tion 

"Project description for Planning Department approval. 

The project involves the interior remodeling and renovation of the Java House at Pier 40, on the Embarcadero at 
the intersection of Townsend Streel It is a continuation of an existing use that has been in operation· at the site 
since 1912. · · 

STEP 1: EXEMPTION CLASS 
.. 

The project has been determined to be categorically exempt under the California Environmental Quality 
Act(CEQA). 

II Class 1 - Existing Facilities. Interior and exterior alterations; additions under 10,000 sq. ft. 

D Class 3 - New Construction. Up to three new single-family resid.ences or six dwelling units in one 
building; commercial/office structures; utility extensions; change of U$e under 10,000 sq. ft. if principally 
permitted or with a CU. 

D Class 32 - In-Fill Development New Construction of seven or more units or additions greater than 
10,000 sq. ft. and meets the conditions ·described below: 
(a) The project is consistent with the applicable general plan designation and all applicable general plan 
policies as well as with applicable zoning designation and regulations. 
(b) The proposed.development occurs within city limits on a project site of no more than 5 acres 
substantially surrounded tw urban uses. 
(c) The project site has no value as habitat for endangered rare or threatened species. 

· (d) Approval ·of the project wpuld not result in any significant effects relating to traffic, noise, air quality, or 
water quality. 
(e) The site can be adequately served by all required utilities and public services. 
FOR ENVIRONMENTAL PLANNING USE ONLY 

D Class --

SAN FRANCISCO 
<j:i:it;'1JF.llmrt: 415.575.9010 

Para lnformacl6n en Espafiol llamar al: 415.575.9010 

Para sa lmpormasyon sa Tagalog tumawag sa: 415.575.9121 PLANNING DEPARTMENT 
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STEP2:CEQAIMPACTS 
TO BE COMPLETED BY PROJECT PLANNER 

Air Quality: Would the project add new sensitive receptors (specifically, schools, day care facilities, 

D hospitals, residential dwellings, and senior-care facilities within an Air Pollution Exposure Zone? Does the 
project have the potential to emit substantial pollutant concentrations (e.g., backup diesel generators, 
heavy industry, diesel trucks, etc.)? (refer to EP _ArcMap >. CEQA Catex Determination Layers> Air Pollution 
Exposure Zone) 

Hazardous Materi<ils: If the project site is located on the Maher map or is suspE=;cted of containing 

hazardous materials (based on a pre\lious use such as gas station, auto repair, dry cleaners,.or heavy 
manufacturing, or a site with u~derground storage tanks): Would the project involve 50 cubic yards or 

D more of soil disturbance - or a change of use from industrial to residential? 

if the applicant presents documentation of enrollment in the San Francisco Department of Public Health 
(DPH) Maher program,· a DPH waiver from the Maher program, or other documentation from 
Environmental Planning staff that hazardous material effects would be less than significant (refer to 
EP_ArcMap >Maher/ayer). 

-- . ·~ ' - ' ~ .... .. . . .... 
Transportation: Does the project involve a child care facility or school with 30 or more students, or a 

D location 1,500 sq. ft. or greater? Does the project have the potential to adversely affect transit, pedestrian 
and/or bicycle safety (hazards) or the adequacy of nearby transit, pedestrian and/or bicycle facilities? 

n 
· Archeological ·Resources: Would the p~oject result in soil disturbance/modification greater than two 

l,--' (2) feet belov~ grade in an archeo!ogical sensitive area or eight (8) feet in a non -nrcheological sensitive 
area? If yes, archeo review is requried (refer to EP _ArcMap > CEQA Catex Determination Layers > 
Archeo/ogical Se.nsitive Area) 

D 
Subdivision/Lot Line Adjustment: Does the project site involve a subdivision or lot line adjustment 
on a lot with a slope average of 20% or more? (refer to EP_ArcMap > CEQA Catex Qetermination Layers>: 
Topography). If yes, Environmental Planning mustissue the exemption. 

Slope= or> 25%: Does the project involve any of the following: (1) square footage expansion greater 

D than °500 sq. ft. outside of the existing building footprint, (2) excavation of 50 cubic yards or more of 
soil, (3) new construction? (refer to EP_ArcMap.> CEQA Catex Determination,Layers >Topography) If box is 
checked, a geotechnical report is required and Environmental Planning must issue the exemption. 

Seismic: Landslide Zone: Does the project involve any of the following: (1) square footage expansion 

D greater than 500 sq. ~ outside of the existing building footprint, (2) excavation of 50 cubic yards or more 
of soil, (3) new construction? (iefer to EP _ArcMap > CEQA Catex Of!fermination Layers> Seismic Hazard Zones) 
If box is checked, a geotechnical report is required and Environmental Planning must issue the exemption. 

Seismic: Liquefaction Zone: Does the project involve any of the following: (1) square footage 

o· expansion greater than 500 sq. ft. outside of the existing builcjing footprint, ·(2) excavation of 50 cubic 
yards or more of soil, (3) new construction? (refer to EP_ll.rcMap > CEQA Catex Determination Layers> 
Seismic Hazard Zones) If box Is checked, a geotechnical report will likely be required and Environmental 
Planni~g must issue.the exemption. 

Comments and Planner Signature (optional): Laura Lynch 
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STEP.3: PROPERTY STATUS - HiSTORiG RESOURCE 
TO BE COMPLETED BY PROJECT PLANNER 

PROPERTY IS ONE OF TH.E FOLLOWING: (refer to Property Information Map) 

11. Category A: Known Historical Resource. GO TO STEP 5. 

D Category B: Potential Historical Resource (over 45 years of age). GO TO STEP 4. 

D Category C: Not a Historical Resource or Not Age Eligible (under 45 years of age). GO TO STEP 6. 

STEP 4: PROPOSED. WORK CHECKLIST 
TO BE COMPLETED BY PROJECT PLANNER 

Check all that apply to the project. 

D 1. Change of use and new construction. Tenant improvements not included. 

D 2. Regular maintenance or repair to correct or repair deterioration, decay, or damage to building. 

D ·3. Window replacement that meets· the Department's Window Replacement Standards. Does not include 
storefront window alterations. · 

D 4. Garage work. A new opening that meets the Guidelines for Adding Garages and Curb Cuts, and/or 
replacement of a garage door in an existing opening that meets the Residential Design Guidelines. 

D 5. D_eck, terrace construction, or fences not visible from any immediately adjacent public right-of-way .. 

D 6. Mechanical equipment installation that is not visible from any il")lmediately adjacent public 
ri"ght-of-way. 

D 7. Dormer instaliation that :neets the requirements for exemption from public notification under Zoning 
Administrator Bu.f/etin No. 3: Dormer Windows. 

B. Addition(s) that are not visible from any immediately adjacent publ,ic right-of-way for 150 feet in each 

D direction; does not extend vertically beyond the f(oor level of the top story of the structure or is only a 
sing le story in heigh~ does not have a footprint that is more than 50% larger than that of the original . 
building; anc:l does not cause the removal of architectural signiffoant roofing features. 

Note: Project Planner must check box below before proceeding. 

D Project is not iisted. GO TO STEP 5. 

D Project does not conform to the scopes of work. GO TO STEP 5. 

D Project involves four or more work descriptions. GO TO STEP 5. 

D Project involves less than four work descriptions. GO TO STEP 6; · 

STEP 5: CEQA IMPACTS -ADVANCED HISTORICAL REVIEW 
TO BE COMPLETED BY PROJECT PLANNER 

Check all that apply to the project. 

.D 1. Project involves a known histori~al resource (CEQA Category- A) as determined by Step 3 and 
conforms entirely to proposed work checklist in Step .4. 

D 2. Interior.alterations to p1.1blicly accessible spaces. 

II 3. Window replacement of original/historic windows that are not "in-kind" but are consistent with 
existing historic character. 

= 4. Fayade/storefrontalterations that do not remove, -alter, or obscure character-defining features. 

o· 5. Raising the building in a manner that does not remove, alter, or obscure character-defining 
features. 

D 6. Restoration based upon documented evidence of a building's historic condition, such as historic 
photographs, plans, physical evidence, or similar buildings. 

SAN FRANCISCO 
i=F>t'ol!Jr.~illf'i!t: 415.575.so10 

Para lnformacl6n en Espanol llamar al: 415.575.9010 

Para sa impormasyon sa Tagalog tumawag sa: 415.575.9121 PLANNING DEPARTMENT 
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II 7. Addition(s), including mechanical equipment that are minimally visible from a public right-cif-Wa¥ 
and meet the Secretary of the Interiors Standards for Rehabilitation. 

8. Other work consistent with the Secretary of the Interior Standards for the Treatment of Historic 
Properties (specify or add comments): 

D 

9. Other work that would not materially impair a historic district (specify or add comments): . . 

• Interior alts not'removing char.acter-defining features . 

(Requires approval by Senior Preservation Planner/Preservation Coordinator) 

10. 'Reclassification of property status. (Requires approval by Senior Preservation 
Planner/Preservation .. 

D D ReC!assW-to cate9-6i-YA · --· ·-- · · .. - -------- - ·- ·---. -- ---·--- . ·o---Reciassiry_iO_ cat89~;y-c · · 
} 

a. Per HRER or PTR dated 06/24/2019' (attach HRER or PTR) 

b. Other (specify): 

Note: If ANY box in STEP 5 above is checked, a Preservation Planner MUST sign be.low. 

• Project can proceed with categorical exemption review. The project has been reviewed by the 
Preservation Planner and can proceed with categorical exemption review. GO TO STEP 6. 

Comments (optional): 

Preservation Planner Signature: Jorgen Cleemanri 

STEP 6: CATEGORICAL EXEMPTION DETERMINATION 
TO BE COMPLETED BY PROJECT PLANNER 

• No further environmental review is re.quired. The projectis categorically exempt under CEQA . 
There are no .unusual circumstances that would result in a reasonable possibility of a significant 
effect. 

Project Approval Action: Signature: 

Building Permit : Jorgen Cleemann 

If Discretionary Review before the' Planning Commission I~ requested, 06/26/2019 
the Discretionary Review hearing is the Approval Action for the project. 

Once signed or' stamped and dated, this document constitutes a· categorical exemption pursuant to CEQA Guidelines and 'chapter 
31 of the Administrative Code. 
In accordance With Chapter 31 of the San Francisco Admlnistra.tlve Code, an appeal of an exemption determination can only be 
filed within 30 days of the project receiving the approval action. 
Please note that other approval actions may be required for the project. Please contact the assigned planner for these approv.als. 

SAN FRANCISCO 
PLANi\iiNG DEPARTMENT 
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STEP 7: MODIFICATION OF A CEQA EXEMPT PROJECT 

TO BE COMPLETED BY PROJECT PLANNER 

In accordance with Chapter 31 of the San Francisco Administrative Code, wtien a California Environmental 
Quality Act (CEQA) exempt project changes after the Approval Action and requires a subsequent approval, the 
Environmental Review Officer (or his or her designee) must determine whether the proposed change 
constitutes a substantial modification of that project. This checklist shall be used to determine whether the. 
proposed changes to the approved project would constitute a "substantial modification" and, therefore, be 
subject to additional environmental review pursuant to CEQA. 

PROPERTY INFORMATIONIPROJECT DESCRIPTION 

.. 
Project Address (If different than front page) Block/Lot(s) (If different than 

front page) 

Pier 4Q - Java House 9900/040H · 

Case No: Previous Building Permit No. New Building Permit No. 

2019-006140PRJ 

Plans Dated Previous Approval Action New Approval Action 

Building Permit 

Modified Project Description: 

DETERMINATION IF PROJECT CONSTITUTES SUBSTANTIAL MODIFICATION 

Compareq to the approved project, would the modified project: 
.. 

tJ Result in expansion of the building envelope, as defined in the Planning Code; 

D Result in the change of use that would require public ·notice under Planning Code 
Sections 311 or 312; 

D Result in demolition as defined under Planning Code Section 317 or 19005{f)? 

D 
Is any information being presented that was not known and could not have been known 
at the time of the original determination, that shows the originally approved project may 
no longer qualify for the exemption? 

If at least one of the above boxes is checked, further environmental review is required. 

DETERMINATION OF NO SUBSTANTIAL MODIFICATION 

01 The proposed modification would not result in. any of the above changes. 

If this box Is checked, the proposed modifications are categorically exempt under CEQA, in accordance with prior project 
approval and no additional environmental review is required. This determination shall be posted on the Planning Pepartment 
website and office and mailed to the applicant, City approving entities, and i:uwone requesting written notice. In accordance 
with Chapter 31, Sec 31.0Bj of the San Francisco Administrative Code, an appeal of this determination can be filed within 10 · 
days of posting of this determination. 

Planner Name: 

SAN FRANCISCO 
PLANNING DEPARTMENT 

Date: 
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SAN FRANCISCO 
PLANNING DEPARTMENT 

.PRESERVATION TEAM REVIEW FORM 
1650 Mission St. 
Suite 400 

· S.an Francisco, 
---~-~~ CA94103-2479 

D Is the subject Property an eligible historic resource? 

[gJ If so, are the proposed changes a significant impact?. 

Additional Notes: 

Submitted: Secretary of the Interior's Standards for Rehabilitation Compliance Analysis 
Memo, prepared by Page.& Turnbull (dated 4/19/19), Project pla.ns dated 6/12/19 

Proposal: Horizontal addition at the north facade, reroafing, window and door 
replacement/enlargement, addition of rooftop mechanical equipment, interior 
alterations. 

Individual 

Property is individually eligible for inclusion in a· 
California Register under one or more of the 
following Criteria: 

Criter.ion 1 - Event: OYes (!1No 

Criterion 2 -Persons: OYes @No 

Criterion 3 - Architecture: OYes (!:No 

Criterion 4- Info. Potential: 0Yes ~'No 

Period of Significance: 

Historic District/Context 

Property Is In an eligible California Register 
Historic District/Context under one or more of 
the following Criteria: 

Criterion 1 - Event (!)Yes ONo 

Criterion 2 -Persons: (!1 Ye.s C'•No 

· Criterion 3 - Architecture: (!'>Yes ('No 

Crfrerion 4- Info. Potential: C·Yes @No 

Period cif Significance: L...!1_87~8_-_19_4_6--,.. __ __._J 

~;Contributor O Non-Contributor 
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(8'1 Yes Ci No ON/A 

(Wes ~;No 

l,iYes (!.J No 

C·Yes ~1No 

OYes G'iNo 

The subject building is a one-story, wood-frame, flat-roof restaurant building located near 
the landward end of Pier 40 in the South or Market neighborhood. The subject b.uilding 
has an irregular plan, horizontal and vertical wood siding; and a variety of different 
yvindow types. The subject building was identified as contributor to the Port of 
Embarcadero Historic District ("the District"), which was listed on the National Register of 
Historic Places and the California Register of Historical Resources in 2006. The1District's · 
period of significance extends from 1876 to 1946. As a district contributor, the subject 
building is considered a historic resource for the purposes of CEQA review. It is not eligible 
for individual listing in either the National or California Registers. 

According to credible new information presented in the Page & Turnbull Standards· . 
Analysis memo, the subject building was originally built around l936 as a cigar store and 
expanded and converted into a restaurant around 1954. Therefore, the subject buil{:iing's 
most extensive phase of construction and establishment a~ a restaurant did not occur until 
after the end of the District's period of significance in 1946. Nonetheless, as a vernacular 
wood-frame structure that was originally built to serve the needs of waterfront workers, 
the subject building retains sufficient integrity to continue to qualify as a contributor to 

. the District. The subject building's character-defining features include the following: 

- Siting immediately south of Pier 40, facing the Embarcadero 
- One-story height . 
- Flat roof 
- Mostly horizontal wood siding 
- Plan shape that incorpo'rates the volume of the original c.1936 cigar shop 
- Publicly accessible interior commercial space 

Preservation staff h,as determined that the proposed project conforms to the Secretary of · 
the Interior's Standards.for Rehabilitati~::m ("the Standards") and therefore does not result in 
an impact to the District. The project confor.ms to the relevant Standards as follows: 

Standard 1. A property shall be used for its historic purpose or be placed in a new use that 
requires minimal change to the defining characteristics of the building and its site and 
environment. 
(continued) 

All .Ison K Vandersl"ice: Digitally signed by Allison K.Vanderslice 
• , ·Date: 2019.06.2413:27:13-07'00'. 
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(Continued) " . 

Pier 40 Java Hous.e 
2019-006140ENV 

Preservation Team Review Form 
June 24, 2019 

The subject building will continue to be a waterfront restaurant. 

Standard 2. The historic character ofa property shall be retained and preserved. The 
removal of historic materials or alteration of features and spaces that characterize a 
property shall be avoided. · 

None of the subject building's character-defining foatures will be removed or ' 
·significantly altered. The addition on the north fas:ade and the addition of rooftop 
mechanical equipment will not affect the building's one-story height and will not 
significantly obscure the character-defining wood siding. 

Standard 3. Each property shall be recognized as a physical record of its time, place, 
and use. Changes that create a false sense of historical development, such as adding 
conjectural features or architectural elements from other buildings, shall not be 
undertaken. · 

The proposed new one-over-one w·ood-sash windows on the primary (west) fas:ade 
and tripartite window configuration on the secondary south fa«;:ade are compatible 
with the historic character of waterfront shed structures, which often featured a 
different type of fenestration than the large pier structures, which typically featured 
industrial steel sash. · 

·Standard 4. Most properties change over time; those changes that have acquired 
historic significance in.their own right shall be retained and preserved. 

None of the post-1946 features, including all interior fixtures and finishes, has been 
identified as character-defining. Therefore, their removal and alteration will not 
result in an impact: 

Standard 5. Distinctive features, finishes, and construction techniques or examples of 
craftsmanship that characterize a historic property shall be preserved. 

The subject building's character-defining wood siding, including all siding on the 
most visually prominent west fas:ade, will be retained and restored. 

Standard 9. New additions, exterior alterations, or related new construction will not 
destroy historic materials, features, and spatial relationships that characterize the 
property. The new work will be differentiated from the old and will be compatible 
with the historic materials,featur<;s, sizfi, scale and proportion, and massing to protect 
the integrity of the property and its environment 
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The proposed addition on the north fa<;:ade is modest in scale and slightly lower than 
the historic building. This )leight differential will retain the primacy of the historic 

·building and will also indicate a later phase of construction. The fencing proposed 
for the outside dining area is simple and modest in size; it will not block visibility of 
the subject building or any of its character-defining features. The proposed rooftop· 
mechaniCal equipment will be visible, but will not overwhelm the historic resource 
and is consistent with its historic and current use. 

Standard 10. New additions and· adjacent or related new construction shall be 
undertaken in such a manner that if removed in the future, the essential form and 
integrity of the historic property arid its environment would be unimpaired. 

The proposed north-fa<;:ade addition, windows, fence, and o.ther related items could 
be removed in the future without significantly affecting the form and integrity of the 
subject building or its environment. 

Therefore. the proposed project conforms to the Standards and will not result in an 
impact to historic resources. . · 

Figure 1. Pier 40 Java House. Screenshot of 2017 Google Streetview. 
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-PORT~ 
SAN FRANCISCO 

MEMORANDUM 

July 3, 201'9 

TO: MEMBERS; PORT COMMISSION 

fROf . .:i: 

Hon. Kimberly Brandon, President · 
Hon. Willie Adams, Vice President 
Hon. Gail Gllman 
Hon: Victor Makras 
Hon. Doreen Woo Ho 

ElaJne Forbes 
Executive Director 

SUBJECT: Request approval of Amenpment and Restatement of Port Lease No. 
L-141001 which includes an option to extend the term for to years, With 
Frankie's Java House, LLC1 located at Pier 40% at the Embarcadero ahd 
Townsend Street. (This action constitutes the approval action for the 
project for the purposes of CEQA; pursuant to Section 31.04(h). of the San 
Francisco Administrative Code). · · 

DIRECTOR'S RECOMMENDATION: Approve Resolution 

Executive Summarv 

Java House is a longstanding restaurant operation at Pier 40%. In tbe latest phase of 
· an ongoing dialogue with the Port regarding coming into compliance with lease 

requirements for capital improvements, and in an overall desire to improve operational 
performan6e1 the tenant has approached the Port with a proposal to restructure 
ownership an.d bring in a new investor. 

Under this proposal·, the reconstituted entity would complete the previously required 
capital iniprovemerits, plus construct an add[tion to the restaurant to allow outdoor 
dining and alcohol sales1 subject to ·amendments to the tease that would improve the 

· Port's financial metrics and provide the tenant with additional lease term, all as further 
· described below. Port staff has commissioned a ·third~party financial analysis of the 

proposed terms in relation to fair market value and the likely benefits to the Port. 
Relevant portion$ of that analysis are included ln this report. · 

Port staff sees potential benefits to the Port of this tenant restructure and workout 
· arrangement as fully summarized below, but also observes that the lease amendment 

THIS PRINT COVERS CALENDAR ITEM NO. 11 C 
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proposal does not quafJfy for direct negoUatlon under the Port Commission's adopted 
Retail Leasing Polley. Because there Is approximately 4 years of term remaining on the 
current lease, the Port could not bid ·out this opportunity without pursuing a default . · 
remedy against the current owner. Factoring the time and expense that such a strategy 
would require and the uncertainty of the market Interest in an opportunity requiring a 
significant investment, staff believes that approval of the subject proposal would yield a 
more timely, certain and mqre beneficial financial outcome to the Port as compared to · 
o.ther options. . · 

. This proposal was the subject of an Informational presef)tation to the Port Commission 
at its February 12, 2019 meeting at which time the Port Commission directed staff to · · · 
finaflze negotiations and prepare a lease for further Port Commission consideration.· 

Strategic· Obiecthie 

The proposed amendment and restatement oflease is expected. to contribute· in a 
·substantial way to meeting the Stability Objective of the Port's Strategic Plan by 
managing the real estate portfolio to maximize value and Income to the Port and 'to · 
foster a tenanithat would be better able to perform through econ.omic cycles: . . . 

Background 
The Java House, unde~ various owners, has operated at Pier 401i2 since 1912. Along 
with Red's Java House at Pier 30 and the Pier 23 Cafe at Pier 23, it is one of the last 
"working person's" cafes that once dotted the San Francisco waterfront when the Port's 
finger piers were working cargo and passenger terminals employing tens ot thousands 
of longshoremen, stevedores, clerks, warehousemen and teamsters. These restaurants 
also served the crews and passengers of the cargo and passenger ships calling at the 
Port of San Francisco. 

While the economic and maritime landscape of 1he San Francisco Waterfront has 
changed dramatically from those bygone days, the current owners of the Java House, 
LLC (Java House) have maintained the tradition of providing affordable dining for San 
Franciscans and others visiting or enjoying a basE;iball game at Oracle Par~ or a boating · 
excursion· out of South Beach Harbor. The Papadopoulos family has operated the Java 
House at' Pler.401h for over 33 years. First, under the stewardship of Phillip and Sotiria 
Papad0.pm-1los, and then in 2006, the senior Papadopoulos family members passed 
forward this stewardship to a new family generation led by their daughter Maria 
Papadopoulos-Moustakis. 

Lease Summary 

The Java House currently operates under Port Lease No. L .. 14100 (the "Original 
Lease"), which commenced on September 1, 2008, as approved by the Port 
Commission by Resolution No. 06-36 and Board of Supervisors Resolution No. 555-07. 
The term of the Original Lease is for fifteen (15) years and will expire on August 3.1, 
2023. The Original Lease covers approximately 1 ,490 square feet of existing building 
space housing the Java House restaurant. The Java House is allowed under the 
Original Lease to operate as a casual food restaurant with bar service. · 

-2-
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The Original Lease provides for the Port to receive the greater of guaranteed monthly 
base rent or percentage rent. Current monthly Base· Rent is $3;314.39, which equates 
to $39, 772.68 per year. Percentage rent is set at 7.5% of Gross Sales for food, 
beverage and retail sales. For the 12 month period ending .In May 2019, Java House 
reported .average monthly Gross Sales of $17,703.09, which resulted In no Percentage 
Rent.being paid to the Port Moreover, Percentag13 Rent has not exceeded Base Rent 
since the commencement of the Original Lease in 2008. The Port is also entitled to a 
10% participation in the proceeds of a transfer of the Original lease . 

. Pursuant to the Lease, Java House was required to make capital improvements of at 
least $346, 120.00 to the faclllty by September I, 201 o. Java House has not completed· 
the· required capital improvements and is thus currently not in compliance with the 
Origin·a.1 Lease. 

Proposed Transaction 

The owneiS of the Java House have been engaged in' negotiations to se!l i:he Original 
Lease .to a new entity in which the current owners .will retain a 15% interest. The 
transfEir of the Original Lease is:subject to Port consent by'the Executive Director, which 
cannot be unreasonably withheld. The projJoseq purchaser entity is. Shareheffholder 
LLC Series E, dba: Frankie'.s Java House, LLC (Frankie's), with the majority owner 
being Michael Heffernan, awell l<now businessman in San Francisco associated with 
the insurance industry'. 

Staff of the Port's Finance and Administration division has reviewed Mr. Heffernan's 
financial Information and verified his financial capacity for the proposed investment and 
ability to complete the capital improvements. Mr. Hefferna.n has also committed to 
hiring a manager from one of his existing restaurant operations to manage the operation · 
under the new entity, rather than utilizing current Java House management or staff. Mr. 
Heffernan's staff attended the .. February 12, 2019 meeting to further detail their business 
plan for the restructured and improved restaurant and bar operation. 

The Frankie's proposal seeks to resolve the current outstanding lssues related to 
completion of the required capital improvements and make an additional investment in 
order to reposition the restaurant into a viable business enterprise. Mr. Heffernan has 
·indicated that he is willing to (i) condition any .extension of lease term on the successful 
completion of the site improvements and (11) provide a personal guarantee for the cost of 
. construction. The propbsed Amendment and Restatement. of Lease (the "Amended 
Lease") would require Frankie's to make a capital investment of no less than 
$737,ooo.oo Into the facility, which also includes the Improvement requirements not 
completed as· required by the Original Lease. Upon 100% completion of the capital. 
improvements, which must be completed within one (1) year of the commencement of 
the Amended Lease, Frankie's will have the right.to exercise ~n option to extend the 
form of the amended leasl;l for ten {1 O) years. A summary of the negotiated. lease terms 
for the proposed Amendment and Restatement of Lease are outlin'ed beginning on the 
following page. , · 

-3-
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Tenant: Frankie's Java House LLC, a California limited liability company 

Background; Port and Java House, LLC entered lnto lease No. L-14100, dated 
Amended and October 19, 2007 for reference purposes~ as approved by th.e Port 1 

Restated Lease; Commission by Resolution No. 06-36 and Board of Supervisors i 
· Resolutlon No. 555-07 {the "Original Lease"). The Original Lease 
was effective on September 1, 2008 and explres

1
on August 31, · 

2023. ' ' '. 

Java House LLC is proposing to sell substantially_gJLQt itfu~S.ets._. _ 
an.d assign all· of-Java's HouseTL.:C'sinferesTln the Original Lease 
to Frankie's Java Hou.se, LLC (the '1019 Sale"). The 2019Sale is 

i subject to Port's consent by the Executive Director and the 
payment to Port of a percentage of the net sale proceeds as 
providi;:d for in the Original Lease. In connection with and 
conditioned upon the successft,11 closing of the proposed 2019 · 
Sale, Port and Java House LLC negotiated the following new and 
amended terms to the Qriginal Lease; · · 

(i) aase Rent would be increased to $4,000.00 ·per month 
.escalated by three percent (3%) anm.1ally; · 

' . . 
(ii) Port would be paid twelve (12%) of·the net sale proceeds 

from the 2019 Sale and all future Transfers; · · 

· (iii) Java. House, LLC will pay the Port $51,000 due to its 
, faifur~ to complete the tenant improvements required by the 
• Original Lease; 
• ·pv) Tenant would ·expend not less than$737,000 in . 
· improvements to the premises Including co,nstruction of a new 
outdoor patio in an expanded premises footprint; such . · 
Improvements to be guaranteed by a personal guaranty by the 
principal owner of Tenant equal to one.hundred percent (100%) of 
the construction costs of the improvements; 

(v) in consideration of the above terms and other valuable 
consideration, Port would -consent to the 2019 Sale; and 

(vi) the above terms would be documented in an Amended 
and Restated lease to· become effective after the successful· 
dosing of the 2019 Sale ~nd receipt of Port's portion of the sale 
proceeds. 

Port is not obligated to execute the Amended and Restated Lease 
until and unless the· 2019 Sale is completed and Port receives i 
payment of Port1s Sale Participation. · · . · · i 

Premises: Parcel A - .App.roximately 1, 146 square feet of free-standing 
building comprised of the restaurant located in 1he vicinity of South 
B~~~~~a~ . . 
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Pa"rcel B -Approximately 11090 square feet of exterior marginal' 
wharf space located adjacent to the restaurant. 

Expiration Date: August 31, 2023 

Month!yBase $4,00Q.OO per month. 
Rent:· 

Base Rent On the commencement date of the Extension Term (if any), and·· 
Adjustments: on the fifth· (5th) Anniversary Date of the ·commencement date of· 

·the Extension Term (if any), Monthly Base Rent shall be adjusted 
to the higher of: (i) 85% of the average of 7.5% of the Gross 
Revenues,for the; previous thirty~six (36) month period divided by . 
tWelve (12)i:or(ii) the Monthly Base Rent for the p~eviaus month 
_increased by_ three percent (3%). In all other years, Monthly Base. 
Rent will increase by three percent (3%) on each Anniversary 

. Date. · · 

Percentage Percentage Rent shall be seven and one-half percent (7 .5%) of 
Rent: Gross Revenues. In addition to the monthly Base Rent specified 

above, Timant shall pay monthly Percentage Rent In an amount 
equal to the difference between (i) the Percentage Rent for such 
calendar month; and (ii) the Base Rent tor such calendar month in 
any month in which the Percentage Rent exceeds the Base Rent 

Security Deposit: Ten Thousand Dollars and 00/1 oo ($10,000.00); 

\ 

Permitted Use: Parcel A shall be operate_d as a casual dining-restaurant and bar; 
and. 

Initial. Tenant 
Improvements: 

Parcel B shall be used as an outdoor patio seating area and for 
other uses directly related to the support of the restaurant and b13.r 
operation. 

Tenant must complete the following ln,itlal Tenant Improvements;· · 
two ADA restrooms, ;;i.ccessible service counters, new FOG · 
interceptor, remodeled kitchen and dining areas, create outdoor 
seating area, new paint, installation of a new sanitary sewer line, . 
new kitchen equipment, a new bar·, refrigeration, plumbing and · · 
other Improvements. The Initial Tenant-lmprovf)ments shall b_e 
constructed at Tenant's sole cost and expense. 

' Tenant must Complete the Initial Tenant Improvements no later 
than one (1) after the Effective Date. 

Extension If Tenant completes the Initial Tenant Improvements within one· (1) 
Option; year of the Effective Date, then Tenant shall have one {i) option to '. 

-·-- . extend the term for ten ('1 O) vears. If _the Initial Tenant 
-5-
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Improvements are not timely completed, there· is no ~xtenslon 
•' 

l option. 

. Rent Abatement No Base Rent shall be due for ninety (90) days during the 
construction of the Initial Tenant Improvements starting on the 
date the Port issues the bullding permit for the Initial Tenant 
Improvements and ending on the ninetieth (90lh) day 
therec,lfter. During this 90-day Base Rent abatement period, 
Percentage Rent will continue to be due. 

. ' 

./nitial Tenant Michael Heffernan, President/CEO of Tenant, shall provide a 
Improvements personal guaranty in an amount sufficient to guarantee " 

---Guaranty;- Completion· of-the-tnitlatTenant·Jmprovements:-· Th·e executed 
Personal Guaranty shall satisfy the requirements in ·this Lease for 
a financial auarantv for the Initial Tenant lrnorovernents. 

City The amended and restated lease will be updated to include all . . 
Requirements: current Port provisions as well as current City Ordinances and 

requirements. 

Table 1. below compares two scenarios: (1) the operation of the Original Lease terms 
an.d no transfer with (2) the· proposed amended terms for.the Amended Lease if the · 
transaction moves forward as described (though as noted Port staff intends to continue 
negotiations based on Port Commission direction and informed by third party analysis). 

-

Table 1. Comparative Lease Scenarios 
Deal Term Original Lease- Base Case Prooosed Transaction 

.. Expiration Date . August31,2023 · August 31, 2023, subject to an 
. extension t,Jntil August 31 , 2033 

(1 o years) ifimprovements are 
complete and .tenant.is in.good 
stc:lndina. 

Base Rent $3,3i4,36 per month as of $4,000 per month upon 
June 2019 approval and execution Qf the 

amended lease (a 20.7% 
Increase).· Base rent will be 
·waived for three months during 
the construction of the required 

I improvements, but.percentage· \ 
: rent will still be payable on 
! gross r!=)venues froni any : 

t 
operations without setoff of · 

·~ base rent. 
··--· .. 

·On the commencement date of Base Rent 
Adjustment the Extension Term· Of any),· 

and on the fifth (sth) 
Anniversarv Date of the 
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Percentaqe Rent 
Capital 
Improvement 
requirements 

I 
I 

. . .. - -·-----·~------------ ·---

· Table·1. Comparative Lease Scenarios 
Orh::1in~Il Leas~"" Base Case ,Eroposeq Jransi!ction 

• commenm~ment date of the 
Extension Term (if any), 
Monthly .Base Rent shall be 
·adjusted to the higher of: 
(i) 85% of the average of 1 ;5% 
of the Gross Revenues for .the 
previous thirty-six (36) month 
period divided by twelve (i 2); 

: or (ii) the Monthly Base Rent for 
the previous month increased 
by three percent (3%). In all 
other years, Monthly Base Rent 
.wlll Increase by three 
percent (3%) on each 

. __ ' AnnlVersarv Date. 
7.5% 7-.5o/o 
Tenant required by original Frankie's must cure lease 
Lease to remodel premises to default and complete all of the 
include: improvements required urider 

1. ADA restrooms the Original Lease. In addition, 
2. ADA Service Counter Frankie's must construct an 
3. FOG Interceptor enclosed outdoor seating area, 
4. Remodel kitchen and which will increase seating 

. dining area and . . capacity by 133%. The 
furniture (cost not less projected cost for these tenant 
than $172,B.82) improvements is approximately 

5. New interior paint $737,000. All improvements 
6. ·New sewer line will be completed within one 

Items above to be completed year of lease signing; estimated 
at a cost of not less than completion· in· Fall 2019~ The 
$346,140 by September 1, term extension could not be 
2010 .. Port could pursue exercised until and unless the 
de.fault proceedings, but as i tenant improvements are 

·noted in the.Executive complet~d within one year. 
Summary above the removal Funding for tenant 

. 1 of tenant and replacement · improvement costs will be 
with a new tenant could result . secured by personal guarantee I 

·.in a long period of no revenue from Mfohael Heffernan. ' 
from the site. 

-7-
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Table 1. Comoarative Lease Scenarios 
Deal Term Ori~dnal Lease - Base Case Proposed Transaction 
Transfer Port is entitled to 10% of the Port is entitled to 12% of the 
Participation Metric purchase price of the lease, $525,800 Purchase Price of the ' 

net of costs of sale Lease (and any tuture sale), net · 

Transfer $0 if no transfer 
Participation 
Amount 

. Proiect Description 

Current Java House Site 

. of "Costs of Sale" as defihed in 
the Lease. 
Up to $63,096, depending .on 
the costs of the sale. 

The current site consists of a portion of the Pier 40112 marginal whart located at the north 
end of the South Beach Harbor Promenade directly adjacent to and overlooking South 
Beach Harbor. Tua rnstaurnnt is just north of and across the promenade from the 
Harbor Boat House. The current leasehold area of the existing lease is approximately 
1,490 sq. ft. consTstrng prim.arily of just the building footprint with no outdoor seating 
allowed. Per the Port's Rapid Structural Assessment Report in August 2017 the 
substructure was rated Green - which is unrestricted use and generally ln good 
condition. · · 

Proposed Improvements to the Site 

Frankie's proposes to invest no less than $737,000.00 in capital improvements. In 
terms of sales perfoqnance and revenue generation the most impactfUI portion of the 
proposed lnvestment ls the addition of an enclosed outdoor patio that will increase 
seating capacity.and add more appealing views and atmosphere. 

The proposed improvements Include the followlng: 

"' Addition of ADA accessible restroom, and relocation of 2nd restroom 
• Construction of an ADA accessible ramp from the sidewalk into the restaurant 
• Construction of ADA accessible service counters 
.. Class 1 FOG intercepfor 
• Remodeled kitchen with new kitchen equipment, kitchen hood, cooking and prep 

surfaces 
• Remodeled dining area (remove existing bathroom a~d closet in front kitchen 

area to add seating and sales counter) 
• Add bar ln current dining area 
.. Interior and exterior paint, window repal(s,·roof repairs and cosmetic 

improvements 
= Installation of new sewer laterai con~ection, and other required utility'· 

modifications 
-8-
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• · Ralllng to enclose ·patio cafe seating area to the north and west of the building 
• Public access seating; bike racks and picnic tables to the south of the building 
• Outdoor cafe seating.in place of current garbage qumpsters:on north en~ an~ 

west side of building 
• Improve Refrigerated storage 
• Repair and update exterior signage (consistent with Port Sign Guidelines) . 
• All work will be consistent with the Secretary of the Interior Standards for Historic 

· Rehabilitation 

Proposed New Management Team and Strategy 

Michael Heffernan intends to build from his success at Vin Antico restaurant in San 
• Rafael arid to reposition Frankie's by pursuing successful strategies reflected at the 

Port's other waterfront casual dining locations. The project sponsor has provided the 
following i~formatidn .~.bout its experience with related businesses: . . 

. . . 

Vin· Anti co· operied in San .. Rafael in 2006 and was modestly successful until 2013 when 
it closed and was put up for sale. Michael Heffernan purchased the business in- 2013 
and brought in a new·management team, .transitioning to a'more dinner and wine focus 
including a wine bar while.the· menu shifted from primarily Italian to a farm to table 
focus~ After this fran·sition 2014 sales revenues increased by 86% to $887 ,482. Over 
the past five years Vin Antico has generated annual average sales of $758, i 24.00 per 

. year; the performance for 2018 ·fell fo $632,467 partly as a result of a remodeling of the 
second floor of the restaurant. . . 

Kelly Phu is the General Manager of Vin Antico and will oversee the Java House 
business. David Donati, one of the founding partners of Frankie's Java Ho·use,·LLC, is 
the Chief Operating.Officer of Maxville Lake Winery in the Napa Valley. David 
spearheaded the development of a large (27,000 square feet).tasting room and event 
center at.the winery. David is leading the design of the new kitchen and development of 
a new menu for Frankie's. Maxville Lake.Winer.y opened in 20i 5 and by 2018 was · 
generating sales over $1 million domestically and another $1.5 million internationally. 

·The proposed Frankie's restaurant will merge the strategy of .the Vin Aritico shift 
towards dinner and more ·lucrative beverage sales with the price points of other Port 
restaurants with outdoor dining. . . . 

Financial Analysis 

As shown on the Annual Gross Sales and Percentage Rent Hevenue Table 2. below, 
.for the past five years Java House has· not achieved annual gross. sales that resulted 
percentage rent payable to the Port. · 
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Table2. 

Annual Gross Sales and Percenta e Rent Revenue 

2014 $134,21LOO $31.488.00 $0 $31,488.00 

2015 $131,220.00 $31,488.00 $0 $31,488.00 
2016 . $175,160.00 $35,471.00 $0 $35,471.00 

2017 $166,924.00 $38,316.00 $0 $38,316.00 

2018 . $210,739.00 $~9,773.bo" $0 $39,773.00 

Total $176,536.00 

Frankie's projects the generation of a significant increase. of approximately $2;35,169.00 
in additional-rent over the initial-5-years of the new amended and restated lease, as - · 
compared to 5 prior years of rent paid by Java House. · 

1· 

2 
3 
4 
5 

Total 

·Frankie's Java Hous.e Five-Year Pro·ected Sales & Rents 

$7_89;400 
$900,000 

$1,100,000 
$1,300,000 

$1,400,000 

•$36,000.00 

$49,440.00 

$50,923.20 

$52,450.92 
$54,024,48 

$59,205.00 

. $67,500.00 
$82,500.00 

$97,500.00 
$105,000,00 

$59!205.00 
$67,500,00 

$82,500,0.0 

$97,500.00 ( 

$105,000.00 

$411, 705.00 . 

As noted above in "Executive Summary°, Port staff has commissioned a third-party 
analysis to validate th_ese projectioris. Seifet·Consulting and its subcontractor C.H. 
Elliott & Associates (collectively "Seifel") have been retained to analyze the potential 
·effects of the proposed lease amendme~t as compared to the base case of either not 
extending tlie lease or evicting the tenant. The Seifel team performed various financial 
analyses, including cash flow projections·of future sales and Port lease revenues, with 
and without the proposed lease amendment terms, in order to determine the potE;intial 
value of the lease amendment term to the Port. , 

Seifel's research Indicates that Java House needs more seating in order to become a 
. viable business and achieve a level of sales that will result in the Port receiving 
percentage rent. Seif el tested this observation by projecting wh~t the sales would be if 

·the current tenant completed Just the required alterations per the Qrigina.I Lease, _and 
then the lease was extended for 10 years in 2023 on the current terms. The analysis 
indicates that even if the sales per square foot emd per seat almost double as a result of. 
the alterations, the annual sales volume would still not be enough for the tenant to pay 
percentage rent at any point in the next 14 ye_ars. · 

Self el then analyzed what the sales could be if the lease were assigned to Frankie's, the 
required alterattcms and additional capital investment ·are undertaken, and the lease is 
extended for 1 O. years. Using a similar analysis to the one prepared by the prospective 
tenant, the projected sales on a per customer basis at different times in the season, 

~10-
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such as game days at Oracle Park and other events, .weekends and weekdays. The 
projections following the renovations ·are shown· below in Table 3. · 

Game Days 
Event Days 
Weekends 
Weekda s 

Total 

Table 3. 
Projected S~les Revenues in 2020 

Followin Pro osed Renovations b frankie's · 

Number'of Average per Customers Estimated 
Days Check per Pay Total Sales 

81 $25, 200 $405,000 
10 $25 175 $43,750 

74 $20 so sl 1 s,400 
60 ' $216,000 

.Turns 
. 2.38. 

2'.08 

0.95 
0.71 

In addition, Seif el assumed that Frankie's would require a few years to attract 
customers and build its b·rand; v'1hiCh rnaa·ns that its revenues Vv'i11 build up over time. 
Accor!:lirigly; Seif el analyzed this dynamic by projecting how sales could grow to 
stabilized levels by 2023; as shown below in Table 4. While these projected sales.are 
less thari Frankie's management team provided to the Port, they represent a significant 
increase over current sales. The projected sale.s revenues of about $1.3 million are · 
approximately mid-point between the currentsales of Red1s Java House· and Hi Dive 
{two high performing local restaurants that are directly comparable to Java House) on a 
per square foot and ·per seat basis, which Seifel deemed to be reasonable. 

Table4. 
Projected Stablllzed Sales' Revenues in 2023 

Followin .Pro osed Renovations b Frankiets 

Number of Average per Customers Estimated 
Days Check. per Day. Total Sales Turns 

Game Days 81 ' $35 275 $779,625 3.27 
Event Days 10 $30 225 '$67,500 2.68 

·Weekends 74 $25 125 $231,250 1.49 
Weekda s 200 $20 .60 $240,000 0.71 

Total. 365 $1,318,375 

Chart 1. below compares the projected revenue to the Port under the following 
scenarios: · · · 

• . New Lease (blue lines)...: proposed terms and lease amendment with Frankie's 
lease assignment · 

e Lease Termination and Bid Scenario (red lines)- assumes that the Original 
Lease were to be terminated and the Port Issues a request forbids for· a new 
lessee. 
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Chart 1 . 
. Comparison .of Projected Port Revenue 

under Proposed Lease AmendmenUWorkout and Base Case Scenarios 
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and Bid 
SceneJlo; 
Minimum Rent 

· Value to Port from Lease Extension . 
The value to the Port is calculated based on the net present value of the future base 
rent and percentage rent that the Port is projected to receive as a result of increases in 
sales resulting from the proposed renovations and the Port's i 2% partic;ipation in net 
proceeds from the sale of the leasehold interest that occurs upon the lease assignment. 

Table 5. ·below summarizes the results of the financial analysis1 which compares the 
revenues to the Port under the proposed Amendment and Restatement of Lease with 
the Port's potentiEll revenues if the Original Lease were to terminated and the Port 
issues a request for bids for a new lease (Lease Expfrat!on and Bid Scenario). 

Table 5. 
. Summary of Value A!lalysis . 

Comparing Projected Performance under Future Lease Scenarios 
Showing Nominal Value and Net Present Value (NPV) at Sile Percent (FV2019/20 $) 

Port Value Analysis Lease Expiration Value Percent 
(Based on NPV of Lease Revenues) and Bid Scenario New Lease Increase hi crease 

Total Value (Nominal $) $1,114,614 I,485,456 $370,842 33% 
Total Ne1 Present Value (FY 2019/20 $) $708,646 $1,027,739 $319,093 45% 

·12-
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As shown above, the Port is projected to receive additional value from the Frankie's 
renovations and lease extension when ccimp.areo to the existing lease. Over the entire 
term, inclusive of the· potential lease extension term, the value to the· Port is projeCted to 
increase between 33% on a nominal basis arid 45% on a Net Present Value basis. 

The analysis indic~tes thatJh.e propos~I represents fair market value as compared ta . 
competlryg restaurants in the area and;is further evidencethat'Ei compethlve bid.process 
would not guaranty a more beneficial· outcome for the Port. 

Based on ·this analysis,·and a comparison betWeen the proposed capital investment in 
outdoor seating (and not the investment to correct the failure' to construct the 
improvements required under the Original Lease). Seif el analyzes .the propos~d 10 year 
option to be an appropriate amount of term .to amortize the investment 

Retail Leasing Polley 

. The. Port Commission adopted the Retail. Leasing Poiicy (Resolution 11-15) for existing 
retail tenants which calls fcir Port staff to evaluate renewals ·and· extension requests on 
a case-by-case·basis·based on proposed improvements, capital costs. thE! Port's 
future plans for the site and.tenant history; Port staff may.negotiate with an existing. 
tenant where ·a tenant proposes to make capital improvements; in such cases· a lease 
extension may incl1.1de the term required to amortize the planned improvements. 

I ' ' -

Under the policy, the Port Commission determines whether a Direct Negotiation 
Exception from competitive solicitation is granted based on the following 
criteria: · 

• · Tenant is ih compliance with the Tenant in Good Standing Policy; 
• Evaluate whether the tenant is the most suitabfe economic tenant based on 

. reasonably. projected sales anq revenues to the Port, using comparable retail 
rents on a per square foot basis; and . 

11 Reques.t a· written business .Plan and evaluate the plan to determine the cost 
and value of the capital improvements to Port property and viability of revenue 
projections. · · 

. . . 

Port staff has determined that th.e proposed extension of the Java House lease term 
· associated with the tenanf ownership restructuring and lease amendments noted 
above meets two out of the three criteria of the policy: Java House does not.meet the 
Tenant in Good Standing criteria due to its failure to complete the tenant improvements 
required unde'r the Original Lease.· However, as described above, .with the assistance 
of Seifel1 Port staff has evaluated the projected .sales and revenues projections as · 
viable and has determined the proposed capital improvements will likely generate 
additional revenue that the Port would not othervitise receive:: 

-13-

409 



Port Staff Policy Analysis 

As a basic business proposition1 Port staff sees value in (a) the proposed re.structuring 
of the tenant entity to bring in new capital to address the delinquent performance of 
infrastructure improyements and add new revenue-generating outdoor seating and 
(b) the amendment of the lease to improve the Port's revenue metrics. Based on the 
proposed management team's· business improvement strategy and the success of . 
. similar strategies at other waterfront restaurants with.casual dfning and bar operations, 
Port staff believes the proposed transaction would reasonably be expected .to improve · 
the Port's revenues from this restaurant. . This represents an opportunity to improve a 
Port-owned fadllty and operating revenue performance without investment of Port funds 
or incurring the costs and lost revenues of pursuing default remedies and seeking a new . 
operator under a competitive solicitation. Normally, a competitive solicitation would be 
the usual·path-to-take-if there were-no-better-solution at-hand:--And;-since-there ·is -
remaining term on the current lease, the Port could not pursue a competitive bid without 
first pursuing an eviction actions against the current tenant. This proposal presents an 
excellent opportunity to efficiently and effectively move forward to a more beneficial and 
certain outcome for the Port. 

·At the same tim·e, Port staff observes that it is challenging at best to recommend that 
the Port Commission, in essence, reward the current tenant1s failure to uphold the terms 
of its lease by facilitating a.transaction that will .result·ln that tenant's realization of a 
significant financial benefit. However, this is partially mitigated in the Amended Lease 
by the tenant's agreement to pay $51,000 to the Port from the sale proceeds for its 

. failure to complete the capital improvements, a payment penalty called for under the 
Original Lease. · 

In light of these challenges and with Port Commission direction, Port staff has continued 
to negotiate a transaction that reflects fair market value ·and maximizes benefits to the 
Port especially in light of the fact that this is a direct negotiation. Since staff's 
information presentation to the Port Commission on February 12, 2019, the negotiations 

. have yielded a· number· of significant improvements to the business terms in favor of the 
Port; which include; · · 

• 10-year. extension option versus 11-years originally proposed, despite the fact 
that updated cost estimates reflect a total project qost of $737,000 instead of the 
prior $450,000 estimate, 

• . Tenant payment of $51,000 out of sale proce~ds to the Port in respect of tenant's 
failure to complete the tenant improvements under.the. Original Lease which 
payment is in addition to the previously negotiated 12% for participatfon of sale, 
~d. . . . 

• adjustment of Base Rent to reflect actual·percentage rent performance in the fifth 
year of the extension period (if any). · 

In.this case, the·Port Commission is being asked to waive the lifenant In good standing 11 

criteria of the Retail Leasing Policy in order to resolve this issue through a business 
· work-out solution instead -of incurring the costs and potential delays of legal action 

followed by the market risks and time requirements of a potentially lengthy solicitation 
-14-
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process. This proposal seeks to bring certainty to an uncertain situation by committing 
the tenant to a defined set of benchmarks and conditions that must be met prior. to any 
benefits inuring to the tenant, while improvements to the Porfs revenues commence 
more quickly (i.e. base rent, sale participation, eompletion of improvements within a 
year).· · · · · .. 

Port staff believe, as supported by the Seifel analysis, that the benefits of a directly 
negotiated agreement far outweigh ~he risk and costs associated with a possible · 
d~fault/eviction proceeding, and the loss of timff arid revenues and the uncertainty 
associated with a competitive solicitation. The prospect df a prolon~ged eviction solution 
is further exacerbated when considering the added market risk involved in' light of the 
currently challenging restaurant.business environment. Accordingly, for all of the · 
reasohs mentioned above, staff recommends a finding that competitive bidding is 
impractical and/or impossible and would not guaranty a more beneficial outcome for the 
Port; and the proposEid rent urider the Amendment and Resta1ement of Lease, along 
witti the other neaotiated terms. is not less than Market Rent (defined to mean:the most 
probabie rent ihat reai property.shouid bring in a eompetitive and open market reflecting 
all conditions and restrictions of the property agreement in Administrative Code Section 
23.2). 

California Environmental Quality Act (CEQA) 
. . . 

On June 26, 2019; the City Planning Department Issued a Class 1 Categorical: 
Exemption 2019-006140ENVproject. This exemption concludes the environmental 
review of the project and allows the Port Commission to take action on the lease 
amendment. 

If the Port Commission approves the proposed Amendment and Restatemenfof Lease 
through the attached Resolution based on the categorical exemption, its action · 
constitutes the "Approval. Action" (as defined in S.F .. Administrative Code Chapter 31, as 
amended, Board of Supervisors Ordinance Number 161-13). As such, the CEQA 
decision prepared in support of this Approval Action will be subject to appeal within the 
time frame specified in RF .. Administrative Code Section 31.16. Typically, an appeal 
must be filed within 30 calendar days of the Approval Action. · 

·15· 
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Recommendation 

Port Staff recommends that the Port Commission adopt Resolution No. [ · ] 
approving the Amendment and Restatement of Lease No. L-14100 with Frankie's Java 
House, LLC for Premises .located at Pier 40%. · If the Port Commission approves, the . 
Amendment and Restatement of Lease would be subject .to approval by the Board of 
Supervisors. : 

. Prepared by: Ma.rk Lozovoy 
Assistant Deputy Director for 

.-.. ·---· .. -· ... ___ ----··- ..... B~~Ll;~t~1~.- .. _ ··----·- .. __ 

Exhibit A! Site Plan 

Prepared for: Michael Martin 
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PORT COMMISSION . 
CITY & COUNTY.OF SAN FRANCISCO 

. RESOLUTION NO'. 19-26 

WHEREAS, · Charter Section 83.581 empowers the· Pqrt Commission with the 
power and duty to use; conduct, operate, maintain, manage, regulate 
and control the Port area of the Gity and County of San Francisco; and 

WHEREAS, 

'lVHEREAS, 

WHEREAS,· 

WHEREAS, 

\ . 

on May 9, 2006; through Resolution 06w36, the Port Commission 
approved Lease No. L-1410b ("Lease").with Java House, LLC ("Java 

. House"), .subsequently appro\(ed by the Board of Supervisors 
(Resolution 555~07) for approximately 1 ,490 square. feet of restaurant 
space located at Pier 40Y2; and. 

• ~ ; • • • ~ .~ • • • ,. ,...... ' .1 • _.. • I .• I 11 • 

the n11tia! .. term ot th_e Lease \Vas tor nneen \10) years ana requ!rea 1ne 
tenant to make $346;140.00 in capital improvements to the premises; 
and ' . 

Ja\fa House has proposed.to sell substantially all of its assets and. 
:assign all of Java: House's interest lri the· Lease to Frankie's.Java 
H<;>uses: LLC ("Frankie's"), an~ 

As a condition to completlng the purchase of Java House, Port staff 
and Frankie's have negotiated an Amendment an·d Restatement of 
the Lease which, among other negotiated terms; (i) increases the 
monthly reht to $4,000.00, (ii) provides the Port a payment of 12% of 
the net sale proceeds fro·m the sale of the Lease, (Iii) requires. a · 
$51,ooo.oo ·payment to the Port for Java House's failure to complete 
capital improvements required under the Lease, (iv) commits 
Frankie's to making no less than $737,000.00 of capital· 
improvements to the premises in exchange for an option to ·extend 
the term by 1 o years (including those improvements that should have 
been completed under the current Lease), and (v} requires a personal 
guaranty by the.principal owner of. Frankie's equal to ·100% of the· 
construction costs of.the improvements, and 

WHEREAS, · pursuant to Section 23.33 of the Administrative Code, it is City policy 
th.at lei:ises be awarded in accordance with competitive bidding 
procedures ("Competitive Bidding Procedures"), unless such 
CompetitiverBiddihg Procedures are impractical or impossible. It 
shall also be City- policy that any and all Lel;lses awarded without 

· following the Competitive Bidding Procedures shall be in an amount 
not less than the-fair market value of the.leased property. 
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WHEREAS, 

WHEREAS, 

WHEREAS, 

WHEREASj 

: RES.OLVED, 

RESOLVED, 

the .Port staff has determined that in this. circumstance the 
Competitive Bid Procedures are impractical and/or impossible; and 

· the proposed rent under the amended lease, along with the other 
negotiated terms, is not less than Market Rent (defined to mean the 
most probable rent tf-1at real property should bring in a competitive and 
open market reflecting all conditions an.d restrictions of the property 
agreement in Administrative Code Section 23.2); and 

the Amendment and Restatement of Lease Includes the terms and 
·conditions as described In the Memorandum to the Port Commission 
dated July 3, 2019 for the remaining term of the Lease to August 31, 

-201 s-and-one 10-yearoption to-extend .the term of the Lease to improve 
and operate a casual dining restaurant at Pier 40'V2; and 

the Pl'anning Commissfon issued a Categorical Exemption 2019-
006140ENV(State CEQA Guidelines Section 15332) forthe project; 
and now therefor be it · 

that the Port Commission finds that in this case: (i). the Competitive Bid 
Procedures are impractical and/or impossible,-and (ii) the terms and 
conditions included ·rn the Amendment and Restatement of Lease are 
not less than "Market Renf' as defined In Seqtion 23.2 of the SF 
Administrative Code; and be it further · 

that, subject to Board of Supervisors' approval, the Port Commission 
approves the Amendment and Restatement of Lease No. L~ 14100 and 
authorizes the Executive Director or her designee to execute such 
Amendment and Restatement of Lease in substantially the same form 
on fiie with the Port Commission Secretary~ and, be if further 

RESOLVED,· that the Port Commission authorizes the Executive Director to enter 
into any additions, ~mendments or other modifications to the 
Amendment and Restatement of Lease that the Executive Director, In 
consultation with the City Attorneyf determines, when taken as a 
whole, to be in the best interest of.the Port, do not materially Increase.· . 

. the obligations or llabil!tfes of the City or the Port, and are necessary ·or 
advisable to complete the transactions which this Resolution 
contemplates and effectuate the purpose and Intent of this Resolution, 
such determination to be conclusive!y evidenced by the execution and 
delivery by the Executive Director of such documents. 

I hereby cerlify that the foregoing·reso/ution was adopted by the Port 
Commission at its meeting of July 9, 2019. f!!l /) . .-J:Z.... 

. ~&tA .. A ... lA Q_c_~ 
Secretary · 
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AMENDED AND RESTATED LEASE AGREEMENT 
BASIC LEASE INFORMATION 

Lease Date: Jm1e 18, 2019 

Lease Number: . L-14100 

Landlord or Port: City and County of San Francisco, a municipal 
·corporation, operating by and through the San Francisco. 
Port Commission 

Landlord's Address: Port of San Francisco 
Pier 1 
San Frandsco, California 94111 •. 

Attentioi1: Director of Real Estate 

Telephone: (415) 274-0400 
Facsimile: (415) 274-0494 

Tenant: 
1 

Frankie's Java House LLC, a. California limited liability 
company 

Tenant's Main Contact Kelly Phu 
. Person and Mailing Frlimkies' Java House, LLC 

Address: Pier 40 
San Francisco, CA 94105 

Tenant's Billing Contact Kelly Phu 
and Address: Frankies' Java House, LLC 

Pier 40 
San Francisco, CA 94105 

Tenant's Emergency Kelly Phu 
Contact and Address." Frankies' Java House, LLC 

Pier 40 
·San Francisco, CA 94105 

Tenant's Insurance Contact 
and Address ,(not broker): 

Contact Informatidn for Stephen Porter 
Tenant's Agent for Service 220 Montgomery Street 

of Process (including ·San Francisco, CA 94104 
address): 

Background,· Amended and Port and Java House, LLC entered into Lease No .. L-
Restated Lease: 14100, dated October 19, 2007 for reference purpo.ses, as 

approved by the Port Co1mnission by Resolution No. 06-
" 36 and Board of Supervisors Resolution No. 555-07 (the 

·"Original Lease"). The Original Lease was effective.on· 
September 1, 2008 and expires on August 31, 2023. 

Java House LLC decided to sell substantially all of its 
assets and assign all of Java's House LLC's interest in 
the Original Lease to Tenant (the "2019 Sale"). The 2019 
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Sale was subject to Po1t's consent and the payment to 
Port of a percentage of the net sale proceeds as provided 
by S~ction 15.6 of the Original Lease. In com1ection 
with and conditioned upon the successful closing of the 
proposed 2019 Sale, Port and Java House LLC negotiated 
the following new and amended terms to the Original 
Lease: 

(i) Base Rent would be increased to $4,000.00 per 
month escalated by thrne percent {3%) annually; · 

(ii) Notwithstanding the provisions of Section 15.6 
of the Original Lease, Port would be paid twelve (12%) 
of the net sale proceeds from the 2019 Sale aiid all future 
Transfers; 

(iii) Java House, LLC will pay the Port $51,000 due 
to its failure to complete the tenai1t ilnprovements 
required by the Original Lease; 

(iv) Tenant would expend not less than $737,000 in 
improvements to the Pren1ises including const.ruc.tion of a 
new outdoor patio in an expanded premises fqotprint; 
such improvements to be guaranteed by a personal 
guaranty by the principal owner of Tenant equal to one 
hundred percent (100%) of the construction costs of the 
improvements; 

. (v) in consideration of the above terms a.J.ld other 
v:aluable consideration, Port would consent to the 2019 
Sale in the form attached hereto as Exhibit C (Form of 
Consent); and 

(vi) the above terms would be documented in ai1 
Amended and Restated Lease to become effective after 
the successful closing of the 20'19 Sale and receipt of 
Port's portion of the sale proceeds. 

Effective Date: Port is not .obligated to execute this Amended and 
Restated Lease until and unless the 2019 Sale is 
completed and Port receives payment of Port's Sale 
Participation in accordance with Port's Consent to the 
2019 Sale no later than thirty (30) day~' from the date of 
approval of this Amended and Restated Lease by the 
Board of Supervisors (the "Upset Date"). If the Transfer 
does not occur or Po1t does not.receive the payment by 
the Upset Date, Port has no obligation to execute this 

. Amended and Restated Lease and the Amended and 
Restated Lease shall be null and void and the Original 
Lease, will remain in effect without modification. The 
Upset Date may be extended in writing by the Port's 
Executive Director in her sole discretion. 

Jav11 House Resiaiement (L-14100) 7/26/2019 

The Effective Date of this Amended and Restated Lease 
is the later of: (i) the date that is thirty-five (35) days 
after the Pmi Commission approves this Amended and 
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Restated Lease provided that there is no appeal of 
Categorical Exemption 2019-006140ENV issued by the 
SF Planning Department 011 June 26, 2019; or (ii) the 
date Port executes and delivers this Amended and 
Restated Lease ("Restate1nent Effective Date''). 

Promptly following the Restatement Effective Date, Port 
and Tenant shall execute a Memorand1m1 substantially in 
the fonn attached hereto as Exhibit .B, confirming the 

·actual Restatement Effective Date but either party's 
failure to do so shall not affect the commencemeilt of this 
First Amendment or the Tenn. 

Bach of the terms smmnarized above is mate1ial 
consideration for this Amended and Restated Lease and 
Port would not have entered into this Amended ~nd 
Restated Lease absent such terms. 

As of the Restatement Effective Date, the Original Lease 
shall be automaticany replaced and superseded and 

. replaced in its entirety by this Amended and Restated 
Lease, and the Original Lease, vvill be invalid and · 
unenforceable. As of such date, unless otherwise 
specified, all references hei:ein to the "Lease" are to this· 
Amended l'.)11d Restated Lease. 

Premises: Parcel A - Approximately 1, 146 square feet of free­
standing building comprised of the restaurant located in 
.the vicinity of South Beach Harbor; and 

Parcel B -Approximately 1,090 ·square feet of exterior 
marginal wharf space located adjacent to tl1e restaurant 

in the qty aild County of San Francisco as more 
particularly shown on Exhibit A attached hereto. 

Rent Commencement Date: Restatement Effective Date 

Expiration Date: August Jl, 2023 

Extension Option: As further described below mid in complim1ce with 
Section 35, if Tenant Completes the Initial Tenant 
Improvements by the hiitial Tenant Improvements 
Completion Date, then Tenant shall have one (1) option 
to extend the term for a period often (10) years 
("Extension Term"). The extension.option is personal to 
Tenant and.shall.be null and void ifthe Premises is being 
operated by an entity other than Tenant at the time the. 
extension option wouid arise or if Tenant does. not intend 
to operate the Premises for the entire Extension Teim. 
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· Jvlonthly Base Rent: Months Sq. Ft. Monthly Base Total Monthly 
Rate· Base Rent 

Parcel A l - 12 1,146 $3.11 $3,564.00 

Parcel B 1,090 $0.40 $436.00 

$4;000.00 

· Base Rent Adjustments: On the conm1encenient date of the Extension Tenn (if 
any), and on the fifth (5th) Anniversary Date of the 
commencement date of the Extension Term (if any), 
Monthly Base Rent shall be adjust~d to the higher of: 

Percentage Rent: 

(i) 85% of the average of 7.5% of the Gross Revenues for 
the previous thi1iy-six (36) month period divided by 
twelve _(12-}; w (ji) tlw. Monthly Base Rent for the . 
previous month increased by tlu-ee percent (3%). Ii1 all 
other years, Monthly Base Rent will increase by tlu·ee 
percent (3%) on each Almiversary Date. 

Percentage Renl ~hall be ~even.arid one-half 
percent (7 .5%) of Gross Revenues. In addition to the 
monthly Base Rent specified above, Tenai1t shall pay 
monthly Percentage Rent in an amount equal to the 
difference between (i) the Percentage Rent for such 
calendar month; and (ii) the Base Rent for such calendar 
month in any month in which the Percentage Rent 
exceeds the Base Rent.· · 

Security Deposit: Ten Thousand Dollars and 00/100 ($10,000.00). 

Permitted Use: The Premises shall be used solelyfor the following uses 
and for no other purpose: . 

Parcel A shall be operated as a casual dining restaurant 
and. bar; and 

Parcel B.shall be used as an outdoor patio seating area 
and for other uses directly re~ated to the support of the 
restaurant and bar operation 

Additional Prohibited Uses: In addition to, ai1d without limiting, the Prohibited US!:?S 
specified in Section 8.2 below, Tenant shall be prohibited 
from using the Premises for any of the following 
activities without the prior written consent of Poli :in its 
sole discretion: 

Java How;e Restatement (L-14100) 7/2612019 

(a)· Unless approved in advance in writing by Port in its 
sole discretion: use of the Premises for raves, D. J. 
parties, dance hall or dances/events or other uses 
charging a cover charge or requiring a donation to gain 
entry to the Premises; operation of a private club; or 
activities that are managed by an outside promoter; 
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(b) operation of a F ornmla Restaurant as defined in . 
Section 2; 

( c). Off site sale of alcoholic beverages; 

(d) Use of garbage disposal or garbage grinder; 

(e) Disposal of fats, oils and grease or any food waste 
containing fats, oil or grease directly into drains leading 
~o sewer laterals; 
(f) Storage of Hazardous Materials other than janitorial 
and office supplies in limited amounts customarily used 
for general office and restaurant purposes, handled in 
accord!;lnce with Section 15 or storage of hazardous 
waste; 
(g) Discharge of any material into Bay waters or storm 
drains; 
(h)' Washing floor mats~ kitchen equipment, or other 
items outdoors; 
(h) Pressure washing or hosing down the sidewalk for 
cleaning, washing floor wats, kitchen equiprneilt, or other 
items outdoors, except if done in accordance with the 
Mobile Cleanh1g Best Management Practices established 
by the California Stonnwater Quality Association's 
("CASQA") best management practices, as amended, as 
described in Schedule 5; and 
(i) Parldng/storage of Qatering'vehicles. 

Port shall have all remedies set forth in this Lease, and at 
law or equity in the event Tenant performs any of the 
Prohibited Uses. . · 

Initial Tenant Tenant ml.1st complete the following Initial Tenant 
Improvements; Rent In1provements more fully described in the Scope of 

Abatement: Development attached to the Work.Letter (Exhibit DJ 
two ADA restrooms, accessible service counters, new 
FOG interceptor, remodeled ldtchen and dining areas., 
new paint, installation of a new sanitary sewer line, new 

. ldtchen equipment, a new bar, refrigeration, plumbing 
and other improvements ("Initial Tenant Improvements"). 
The Initial Tenant'lmprovements shall be constructed at 
Tenant's sole cost and expense and in accordance with 
the Work Letter and Section 13 below. Tenant estimates 
the co~t of the Initial Tenant Improvements to be 
$737,000. 

Tenant must Complete the Initial Tenant Improvements 
no later than the date that is three hundred and sixty 
five (365) days after the Commencement Date ("Initial 
Tenant Improvements Completion Date"). 

No Base Rent shall be due for ninety (90) days during the 
construction of the Initial Tenant Improvements starting 
on the date the Port issues the building permit for the 
Initial Tenant Improvements and ending on the 
ninetieth (901h) day thereafter. During this 90-day Base 
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' Rent abatement period, Percentage Rent will continue to 
be due.· 

Except for the rent abatement described in the prior 
paragraph and the Extensi01i Option as explicitly 
p1;ovided for in this Amended and Restated Lease, Tenant 
understands and agrees that it will not receive or seek 
rent credits or other compensation or consideration for 
any improvements including without limitation the Initial 

. Tenant Improvements discussed above and agrees that it 
will not seek additional term for the purpose of 
am01iizing any improvements. 

Tenant fmiher m1derstands and agrees that it will not 
seek or receive rent credit or other compensation or 

-···· - - ---·--- .. - -----· --~on.$iqer~ti9ll_Q;r ~dditimialJ~:i.mJor any additfonal time it 
may take to obtain Regulatory Approvals, in~luding 
those issued by Port. 

Initial Tenant Improvements Michael Heffernan, President/CEO of Tenant, shall-
Guaranty: provide a personal guaranty in an amolint sufficient to 

guarantee Completion of the Initial Tenant Improvements 
in the fonn attached as Exhibit E (Form of Personal 
Guaranty) ("Persoirnl Guaranty"). The executed Personal 

-Guaranty shall satisfy the requirements in this Lease for a 
financial guaranty for the Initial Tenant Improvemerj_ts 
including without limitation, the requirements in the 
Work Letter. 

.. 
Extension Option: As further described in Sectio~i 35, if Tenant Completes 

the Initial Tenant Improvements by the Initial Tenant 
Improvements Completion Date, then Tenant shall have 
one (1) option to extend the term for a period often (10) 
.years by providii1g at least One Hundred Eighty (180) 
days' prior written notice to Port. · -

BCDCPermit BCDC Permit. Tenant shall, at its soie cost and expense, 
Requireinents; License: comply with all applicable requirement:? ofBCDC Permit 

No. 1984.002.21 (Amendment No. Twei1ty-One) as it 
may be amended from time to time (the "BCDC Permit") · 
including without limitation the requirements to remove 
existing chairs, tables, trash enclosure, storage shed and 
concrete and planters and install picnic tables, public 
outdoor tables and public access signage in the dedicated 
public access areas on the south side of the restaurant and 
bike racks and signage in the loc<:i-tions required by the 
pennit (See §§I.A.JG), (m), (n) and (p); and IIB(l 0). 

Grant of License. In connection with this Lease, P01i 
hereby grants pennission to Tenant to calTy out the 
activlties required by the BCDC Permit in the area 
consisting of approximately 854 square feet located in 
the City and County of San Francisco, State of Califo111ia · 
as more paiiicularly described on Exhibit X attached 
hereto and made a part hereof, together· with any and all 

·Improvements ai1d Alterations ("License Area"). This 
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license (the "Lictlnse") is a revocable, personal, non-
assignable (except in connecti~n with a permitted 
Transfer pursu~mt to this Lease), non-exclusive, and non-
possessory privilege to enter and use the License· Area on 
a temporary basis that commences on the 
Commencement Date and expires on the Expiration Date 
lll1less sooner terminated pursuant to the terms of this 
Lease. 

The License Area shall be used solelyfor plirp6ses of 
compliance with the BCDC Permit and public access. 
Tenant shall actively manage the License Area to ensure 
compliance with the terms.and conditions set forth 
herein. 

Except as provided herein, the rights by license described 
above are for the same purposes and axe subject to aU of· 

\ the tem1s and conditions of this Lease as if the License 
Area is the Premises, but Tenant agrees and 

.. acknowledges that, the License is non-exclusive, and 
non-possessoxy, and revocable and that Port may, in its 
sole and absoli.1te discretion, upon not less than sixty (60) 
days' prior written notice to Tenant, revoke or tenninate 
the License at any time prior to the Expiration Date, 
without cause and without obligation to pay any 
co~sideration to Tenant. The parties agree that 
provisions regarding the nature of the License are 
matedal and that the Port would not have granted the. 
Lease absent such provisions. 

Tenant shall be responsible to manage the License Area 
to ensure compliance with all rules pe1iaining tp its use, 
and including if necessary, to compensate any City 
Agency inch~ding the Port for the cost of any dedicated 
enforcement officers, bollards, signage, repainting and 
minor repair to. curbs, signs and bollards. 

Port·has no obligation, responsibility or liability to 
provide any services in on or to the License Area or to 
maintain or repair the License Area. 

Food and Merchandise This Lease also grants Tenant exclusive permission to 
Concession: sell food and merchandise hi the License Area and within 

twenty-five (25) square feet of the arom1d the Premises 
and License Area ("Concession Zone"). Such exclusive 
rights may be revoked by Port upon no less than five (5) 
days' prior written notice at any time prior to the 
Expiration Date, without cause and without obligation to 
pay any consideration to Tenant. The concession rights 
.granted in this Lease al'e non~assignable and non-
transferable. 

Notwithstanding the grant.of an exclusive concession 
iight as specified above, neither City nor Port has any 
obligation, responsibility or liability to provid~ mw 
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services. in connection with the cmicession, including 
withol\t limitation any obligation to fine or remove other 
vendors from the Concessfon Zone. · 

The concession: rights descri.bed above are for the same 
purposes and are subject to all of the terms and 
conditions of this Lease as ifthe Concession Zone is the 
Premises and all of the tenns and conditions.ofthe. 
indemnity and exculpation provisions set forth in 
Section 19 below (Indemnity ·and Exculpation) apply. 
Tenant shall Indemnify Port from and against any and all 
loss or liability resulting from Claims regarding the grant 
of the concession included in this Lease including, · 
without limitation, any loss or liability resulting from ariy 
Clai111s against Port made by any vendor founded on or 

- - - ---- - -- --resulting-fromthe·grant·ofsuch concession, together 
with, in each ca:Se, actual attorneys' fees and costs. 

Additional Requirements.' Tenant shall: 
- Corn.ply w.i.t.11 San Fra~1cisco's fats, Oils, Orease 

(FOG) Control Ordinance: · 
· - Comply with San Francisco's Mandatory Recycling 

and Composting Ordinance. 
- Comply with the Port's "Restaurant Rules and 

Regulations" attached hereto as (Exhibit F). 
- Use a mop I brush and bucket for sidewalk cleaning. 
- Designate an indoor area to manage recydable, 

compostable, and landfill waste. 
- Obtain a SF Depaiiment of Public Health, Hazai·dous 

Materials Unified Program Agency (HMUP A) Pe1mit or 
file a.Disclaiiher Notice wi!].1 the Agency. 

- Obtain a Sai1 Francisco Fire Department permit for 
the handling, use, or storage of more than 5 gallons of 
flammable liquids or 25 gallons of combustible liquids. 

WASTE DISPOSAL 

Businesses may be able to use a drop-off program by 
malcing an appointment to take their own waste to the 
City's Household Hazai·dous Waste Facility. Drop-off 
days are held once or twice a month (usually the last 
Wednesday of the month). Motor oil. can be dropped off 
dlU'ing all business hours. To schedule an appointment, 
call SF Recycling & Disposal at (415) 330-1425. 

Maintenance and Repair: Tenant's sole responsibility, as further described in this 
section and Section 11 below. 

Utilities: Tenant's sore responsibility, as further described in this 
section and Section 12 below. 

Substructure: See Schedule 2 a1.iached hereto. 
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Development Projects: Pier 30-32, Piers 38 and 40. 

'' 
'' 

Parking: Tenant acknowledges that this Lease does not include 
parking rights or spaces. 

Lease Prepared By: Mark Lozovoy, Assistant Deputy Director, Real Estate 
and Development 
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LEASE AGREEMENT 

This Lease Agreement, dated for reference purposes only as of the Lease Date set forth in 
the Basic Lease Information, is by and between the CITY AND COUNTY OF SAN 
FRANCISCO, a municipal corporation ("City"), operating by and tlp:ough the SAN 
FRANCISCO PORT COMMISSION (11Port11

), as landlord, and the Tenant identified in the 
Basic Lease Info11nation ("Tenant"). The basic lease infonnatfon (the "Basic .Lease Information 11

), 

the exhibits; schedule and this Lease Agreement are and_. shall be construed as a single instrumei1t 
and are referred tci herein as this 11 Lease11

• In the event of any conflict or inconsistency between 
the Basic Lease.Information ·and this Lease Agreement, the Basic Lease Infonriation will control. 

2. DEMISE. 

. In co~1sideration for the rents.and.all other charges and payments payable by Tenant, and 
for the agreements, terms and conditioi1s to be perfonned by Tenant in this Lease, Port does 
hereby lease to Tenant, and Tenant does hereby hire and talce from Port, the Premises uponthe 
agreements, terms and conditions of tl1is Lease for the Term hereinafter stated. 

3 .. PREMlSES; AS-IS CONDITION. 

3.1. Pre111ises. . 

(a) Subjeet to the provisions of this Lease, Po1i hereby 'leases to Tenant, and 
Tenant hereby leases from Port, the P1~emises in the Facility identified in the Basic Lease 
In:forniation. The Premises has the address and contains the square footage specified in the Basic 
Lease Information. The location and dimensions of the Premises are depicted on Exhibit A 
attached hereto and incorporated herein by reference. P01i and Tenant agree and acknowledge 
that miy statement of rentable or usable (if applicable) square footage set fmih in this Lease is an 
approximation which Port and Tenm1t agree is reasonable and that the usable squal'e footage of 
the Premises may be less than the rentable square footage of the Premises. Port and Tenant 
further agree and acknowledge that the rentable square: footage of the Premises shall be used at 
all times to calculate the Base Rent due and payable by Tenant under this Lease and neither the 
Base Rent nor m1y other economic term ba.Sed .on rentable square footage shall be subject to 
revision whether or not the actual rentable or usable square footage is more or less. · 

(b) Tenm1t shall have the non-exclusive right to use the Cbi11inon Areas 
together with other tenants of the Facility. All of the Coriu11011 Areas s.hall at all times be subject 
to the exclusive control, regulation, and.management of Po1i. Port shall have the right to 
construct, maintain, mid operate lighting facilities on all Common Areas; to patrol all Common 

· Areas; to temporarily close any Conunon Areas for maintenm1ce, repairn or alterations; from 
time to time to change the area, level, location and arrangement of Comri.1011 Area facilities; to 
use the Common .AJ:eas and restrict access and use of the same during the maintenance, repair, 
construction or reconstruction of buildings, additions or improv~ments; to erect buildings, · 
additions and improvements on the Conunon Areas from time to time; and to restrict pm·king by 
tenants, their Agents and Invitees. Port may operl'.lte and maintain the Cop111101i Areas and 
perform such other acts and make sud~ other changes at m1y time m1d from time to time in the 
·size, shape, location, nmnber and.extent of the Conunon Areas or any of them as Port in its sole 
discretion shall detennfae; ,provided, however, that i10 exercise by Port of its rights hereunder 
shall mu·easonably restrict access to the Premises; 

3.2. Accessibility Inspection Disclosure. 

Cal.ifornia law requires commercial landlords to disclose to tenants whether the.property 
being leased has undergone inspection by a Certified Access Specialist (11 CASp 11

) to determine 
whether the property meets all applicable construction-related accessibility requirements. The 
law does not require landlord~ to have the inspections performed. Tenant is hereby advised that . 
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the Premises has not been inspected by a CASp and Port shall have no liability or respo1isibility 
to make any repairs or modifications to the Premises in order to comply with accessibility 
standards. The following disclostire is required by law: · · · 

. "A Certified Access Specialist (CASp) can iiispect the subject premises and dete11nine 
whether the subject premises comply with all of the applicable construction-related accessibility 
standa,rds under state faw. Althol).glrstate law: does not require a CASp inspection of the subject 
premises, the commercial property o_wner or lessor may not prohibit the lessee or tenant from . 
obtaining a CASpinspection of the subjectpremises for the occupancy or potential occ1.1pancy of 
the lessee or tenant, if requested by the lessee or tenant. The paiiies shall mutually agree on ~he 
arrangements for the time and maimer of the CASp inspection, the payment of the fee for the 
CASp inspection, and the cost of making aiw repairs necessary to correct violations of 
construction-related accessibility standards within the .premises." 

3.3. Srm'Francisco Disability Access Disclosures. Tenant is hereby i:idvised that the 
Premises may not currently n:ieet all. applicable construction-related accessibility standards, 
including standards for public :\'.estrooms and ground floor ei~trances and exits. Tenant 
understands and agrees that Tenant may. be subject to legal and financial liabilities if the 
Premises does not comply with appli~able federal and state disability access Laws. As further set 
forth in Section 9 (Compliance with Laws), Tenant further understands and agrees. that it is 
Tenant's obligation; at no oost to Port, to cause the Premises and Tenant's use thereof.to be 
conducted in compliance with the ADA and any other federal or state disability access .Laws. 
Tenant shall notify Port if it is malcing any Alteratfons or Improven~ents to the Premises that 
might impact accessibility standards required under federal and state disability access Laws. 

3.4. No Right to Encroach. 

(a) If Tenant (including, its Agents, Invitees, successors and assigus) uses or 
occupies space outside ~he Premises without the prior written co'nsent of Port (the "Encroachment 

. Area''), then upon written notice :from :Port (''Notice to Vacate"), Tenant shall immediately vacate 
such Encroachment Area and pay as Additional Rent for each day Tenant used, occupied, uses or · 
occupies such Encroaclm1ent Area, ai1 a111ount equal to the rentable square footage of the 
Encroachment Area, multiplied by the higher of the (i)bighest rental rate then approved by the 
San Francisco Port.Conunission for the Premises or the Facili~y, or (ii) then cunent fair market 
rent for such Encroachment Area, as reasonably determined by Port (the "Encroachment Area · 
Charge"). If Tenant uses or .occupies such Encroachment Area for a fractional mor;ith, then the 
Encroachment Area Charge for stich period shall be prorated based on a thitty (30) day month. 
In no event shall acceptance by Pi)li of the Encroachment Area Charge be deemed a consent by 
Port to the use or occupancy of the Encroachment Area by Tenant, its Agents, Invitees, 
successors or ·assigns, 01; a waiver (en: be deemed as a waiver) by Port of any and all other rights 
and remedi~s of Port under this Lease (including Tenant's obligation to .Indemnify P01i as set 
forth in this Section 3.4(c), at law <?r in equity. · 

. . . (b) In addition, Tenant shall pay to .Port, as Additional RenJ, an amount 
equaling Two Hundred Dollars ($200.00) upon delivery of the initial Notice to Vacate plus the . 

. actual cost associated with a·smvey of the Encroachment Area. In the event Port de.termines 
during subsequent inspection(s) that Tenant has failed to vacate the Encroaclunent Area, then 
Tenant shall pay to Port, as Additional Rent, an amolmt equaling Threv Htmdreq Dollars 
($300.00) for each additional Notice to Vacaty, if applicable, delivered by Port to Tenant 
following- each inspection. The parties agree that the chai;ges associated with each inspection of . 

· the Encroachment Area, delive1y of each Notice to Vacate and survey of the Encroachment Area 
represent a fair ai1d reasonable estimate of the administrative cost and expense which Po1i will 
incur by reason of Port's inspection of the Premises, issuance of each Notice to Vacate and 
survey of the Encroaclnnent Area. Tenant's.failure to comply with the applicable Notice to 
Vacate and Port's right to impose the foregoing charges shall be in addition to and not in lieu of 
·any and all other tights ai1d rei11edies of Port under this Le8:se, at law or in equity. · · 
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( c) In addition to Port's rights and remedies under this Section, the tenns and 
conditions of the indemnity and exculpation provision set fmih in Section 19 below (Inde1m1ity 
and Exculpation) shall also apply to Tenant's (including, its Agents, Invitees, successors and 
assigns) use and occupancy of the Encroachment Area as if the ·Premises originally included the 
Encroachment Area, and Tenant shall additionally Indemnify Port from and against any and all 
loss or liability resulting from delay by Tenant in sunendering the Encroachment Area 1ncluding, 
without limitation, any loss or liability resulting from any Claims against Port made by any · 
tenant or prospective tenant founded on or resulting from such delay and losses to Pmtdue to 
lost opportunities to lease any pmiion of the Encroaclnnent Area to any such ten~1t or 
prospective tenant, together with, in each case, actual aliomeys' fees and costs. 

(d) All amounts set forth in this Section shall be due within three (3) business: 
days following the applicable Notice to Vacate and/or separate invoice relating to the aqtual cost · 
associated with a survey of the Encroachment Area. By signing this Lease, ea~h paiiy 
specifically confirms the accuracy of the statements made in this Section: and the reasonableness 
of the amou~~t ?f the. ch~1r~~8-Ae.s_c2:~?ed in tl'.~s_Section. 

3.5. Proximity of Development Project. Tenai1t acknowledges that dming the Tenn, a 
Po1i program or project and/or the Development Project(s) described fo the Basic Lease 
Information, if any ,.is scheduled to be, or may be, constn1cted on the .Premises or on prope1iy ili 
the vicinity of the Preri1ises. Tenant is aware that the construction of such nroiect(s) and the · 
activities associated with such construction will generate certain adverse ir~1pacts· which may 
result in some inconvenience to or disturbai1ce of Tenai1t. Impacts may include, but are not 
limited to, i11creased vehicle and truck traffic, traffic delay~ and re-routing, loss of street and . 
public parking, dtist, dirt, construction noise ai1d visual obstructions. Tenant hereby waives any 
ai1d all Claims against Port, City and their Agents arisi11g out of such inconvenience or · 
disturbance. 

3.6. No Light, Air or View Easement. This Lease does nqt include ai1 air, light, or 
view easement: Any diminution or shutting off of light, air or view by any sti·ucture which may 
be erected 6n lands near or adjacent to the Facility or by any vessels berthed near the Facility 
shall in no way affect this Lease or impose any liability on Port, entitle Tenant to ai1y reduction 

· of Base Rent or Additional Rent, or ~feet this Lease in any way or Tenant's obligations 
hereunder. · 

3. 7. Unique Nature of Premises.· Tenant acknowledges that: (a) the Facility is located 
along the waterfront in a building 011. a pier ai1d/or wharf, suppmied by a patiially-submerged 
substructure in a marine environment, which was originally built approximately 100 years ago; 
and/or (b) the Facility is located along the waterfront adjacent to, on top of, ail.cl bayV!ard·of the 
Seawall that is in need of repair and presents increased risk of dainage to property ai1d injury or 
death to persons from seismic events, as fmiher described in Section 3.8; ( c) Po1i1s regular . 
mainten'!lnce may involve aetivities, such as.pile driving, that create·noise and ot~1er effects not . 
normally encounteted in locations elsewhe1:e in San Frai1cisco due to the unique nature of the 
Premises; ( d) there is a risk that all or a portion of the Premises will be inundated with water due 
to floods or sea level rise; (e) there is a risk that sea level rise will increase the cost of 
Substructure.repairs and/or·prevent or iimit the ability to make repairs to the Substructure; ai1d/o;r 
(f) Port cannot guai·antee that pier~, decks, wharves, ai1d aprons will be suitable for leased 

· occupancy duri1ig tl1e entire Term of tlris -Lease. 

3.8. Seawall. The City is engaged in an effort to prepare for a major earthquake ai1d to 
create.more resilient City infrastrnctme. As part of this effort, the Port is developing a plan to 

. strengthen the No1ihem Waterfront Seawall which stretches from Fishe1man's Whai'fto Mission 
Creek ("Seawall") to maintain viability of Port's operations, inci:ease protection of Pmi and City 
assets, and enhance life safety in the face of degradation, flooding; earthqualces, climate chai1ge, 
and security hazards. The Seawall was constructed over 100 years ago within the Bay and 
supports reclaimed land, or fill, and as a result is more vuli1erable to seismic risk. Eaiihquake 

Java· House Restatement (L-14100) 7/26/2019 3 n:\pmt\as2019\l 900291 \01376299.doex 

435 



performance of reclaimed land is an issue for coastal communities worldwide. The Seawall 
Earthquake Vulnerability Study of the Northem Waterfront Seawall, ·San Francisco, California 
July 2016 and information about Port and City's resiliency goals and plans and improveinents 
can be found on the Port's website at:i http://sfport.com/seawall. Tenant agrees that its.waiver of · 
Claims set forth in SeCtion 19 (Indemnity and Exculpation) is given with full knowledge of the 
direct or h1direct, known OI unlmown, and foreseeable or unforeseeable losses and claims 

·(including the potential additional risks of injury or death to persons or damage to property) due 
.to the Seawall's condition or the proximity of the Premises to the Bay and the Seawall. 

3.9. As-Is Condition. Tenant acknowledges and agrees that Tenant is familiar with 
the Premises, the Premises is being leased and accepted in their 11 as-is 11 condition, without any 
improvements or alter.ations by Port, without representation.or warranty of any kind, and subject 
to all applicable Laws governing their u·se, occupancy and possession. Tenant represents and 
warrants to Port that Tenant has received and reviewed the disclosures :regarding the Seawall in 
Section 3. 8 including The Seawall Earthquake Vulnerability Study .of the Northern Wate1:front 
Seciwall, San Francisco, California July 2016 and infonnation on the Port's website; the FEMA 
disclosure notice attayhed as Schedule 3 and a copy of the report(s), if any, relating to the 
substructure and/or structure of the Facility, as further described in Sc!tedule 2 attached hereto. 
Tenant further represents anQ. warrants to P01i that Tenant has investigated and inspected, either 
independently or through agents of Tenant'~ own choosing, the condition of the Premises al;l.d the 
suitability of the Premises for Tenant's business an,d intended use. Tenant acknowledges and 
agrees thatneither Port nor any of its agents have n~ade, and Port hereby disclaims, any 
representations or warranties, exptess or implied, concerning the rentable-area of the Premjses, 
the physical or environmental condition of the Premises or the Facility (iJ1cluding, but not limited 
to the substructure and/or the Seawall), the present or future suitability of the Premises for 
Tenant's business, or any other matter whatsoever relating to the Premises, including, without 
limitation, any implied warranties of merchantability or fitness for a particular purpose. 

3.10. Reserved R.ights Regarding Seawall. Port has the right to use the Premises on an 
extended basis without charge, andTenant shall cooperate by providing.access and other 
reasonably requested assistance at no cost to Pmi and pertnit Port and its Agents to enter the 
Premises upon reasonable prior notice (except in.the event of an emergency which poses an 
imminent danger· to public health or safety as determined by Port in its sole discretion) for the 
purpose of inspecting, repairing and rebuilding the Seawall as Port reasonably deems necessary. 
Nothing herein shall imply any duty up<:m the part of Port to perform any work which under any 
provision of this Lease Tenant may be required to perfonn or place upon Port any obligation, or 
liability, for the care, supervision on·epair of the Premises or Seawall. If Port elects to perforn1 . 
work bn the Seawall within the Premises pursuant to this Section, Port shall not .be liable for 
inconvenience, disturbance, loss of business, nuisance or other damage to Tenant by reason of 
the performance of such work on the Premises, or on accolmt of bringing necessary materials, 
s.upplies and equipment into or through the Premises during the course thereof, provided Po1i 
uses commercially reasonable efforts to conduct the activities in a manner that, to the extent 
reasonably practicable, will minimize inconvenience or disturbance to the activities of Teimnt, its 
Subtenants (if any), and their respective Invitees. In no event will inconvc;nience or disturbance 
caused by P01i' s activities under this Section constitute ai1 actual or constructive eviction of 
Tenant, entitle Tenai1t to any abatement or diminution of Rent, or otheiwise relieve Tenai1t from 
any of its obligations under this Lease. Tenant hereby waives any and all Claims against Port, 
City and their Agents arising out of any inconvenience or cjisturbance occasioned by Pmi's 
activities under this. Section: If use of the Premises is required by Port or its Agents unde1: this 
Section, then the Parties will coordinate theil' use of foe Prewises and use their good faith efforts 
to minimize adverse impacts to each of their respective needs. Port will have the absolute right 
t.o use the Premises without chfil'ge in the event of an emergency involving the Seawall. 

· 3.11. Release and Waiver. As paii of its agreement to accept the Premises in their "As 
Is With All Faults" condition, Tenant, on behalf of itself and its successors and assigns, will be 
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deemed to waive any right to recover from, an.d forever release, acquit and. discharge, Port and 
the other Indemnified Parties .of and from any and all Claims, whether direct or indirect, lmown . 
or tmlmown, foreseen or unforeseen, that Tenant may now have or that may arise on account of 
or in any way be connected with (i) the physical, geotechnic\ll or enviro1m1ental condition in, on, 
under, above, or a'bout the Facility and the Seawall, including any Hazardous Materials in, on, 
under, above or about the Facility (including soil and groundwater conditions), (ii) the suitability 
of the Facility and/or the Premises for the development of the Improvements, the Permitted Uses, 
(iii) any Laws applicable thereto, including Environmental Laws, (iv) damages by death of or 
injury to any Person, or to property of any kind whatsoever and to whomever belonging, and 

. (v) goodwill, or business opportunities arising at any time and from any cause· in, on, around, 
tmder, and pertaining to the Facility and/or the Premises, including all claims arising from the 
joint, concurrent, active or passive negligence of any oflnde1m1ified Parties, but excluding any 
intentionally harinfol acts committed solely by Port o.r City.· 

. 3.12. Port's Rights Regarding Premises. Port shall have the full right and autho1ity to 
make, revoke, iinpose, and amend any Rules and Regulations ·pertaining t<;> and reasonably 
necessary for the proper use, operation and maintenance of the Facility. If no Rules and. 
Regulations currently exist for the Facility, Tenant agrees to be bound by any Rules and 
Regltlations Port later_ imposes on the Facility. Tenant acknowledges receipt of a copy of the 
Rliles and Regulations currently in force for the Facility and agrees to abide by them. Tenant 
also acknowledges that Poli's exercise of any of its rights regarding the Premises and other Port 

. property in the vicinity of the Preniises will not entitle Tenant to any abatement or din1inution of 
Rent. · 

4. TERM OFLEASE; TERMINATION BY PORT. 

. 4.1. Term. The tenn of this Lease (the "Tenn") shall be for the period of months · 
specified in the Basic Lease Information commencing on the Co1m11ence111ent Date and expiring 
on the Expiration Date. If the Commencement Date and Expirati01i Date occur on a date other 
than the Comniencement Date and the Expiration Date set forth in the Basic Lease Infonnation, 
then promptly follo'Ning the actual C01m11encement Date, Port and Tenant shall execute a 
Commencement Date ai1d Expiration Date Memorandum substantially in the form attached . 
hereto as Exhibit B, con.finning the actual Commencement Date and Expiration Date; but either 
party's failure to do so shall not affect the commencement or expiration of the Te11n. 

. If Pmi is unable to deliver possession of the Premises to Tenant on or before the 
Conm1encement Date, then the validity of this Lease shall not be affected thereby and P01t shall 
not be liable to Tenant for any Claims resulting therefrom, and Tenant waives all provisions of 
any Laws to the contrary. In such case, the Term and regular payments of Rent shall not 
commence until P01t delivers possession of the Premises. Notwithstanding anything to the 
contrary above, if Po1i1s inability to deliver possession of the Premises on the estimated 
C011m1encement Date results from Tenant's or its Agents' acts or omissions, then Base Rent and 
Additional Rent payable by Tenant hereunder shall co1mnei.1ce on the date when P01t would have 
delivered possession of the Premises but for such acts or omissions. 

4.2. Termination Rights. 

(a) Port has the right to terminate this Lease under this Section when the 
Premises is needed in conne.ction with a Port program or project. Port may exercise this right 
without liability or expense, except as specifically set forth in this Section, upon ninety (90) days' 
prior written notice. Te1iant agrees and shall be required to smrender possession of the Premises 
by the end of the 90-day period. 

(b) Port has the right to tei1ninate this Lease m1der this Section if Port 
detennines, in its sole and absolute discretion, that the condition of the Facility's structures, 
substructure or utilities has deteriorated to a condition that would create a foreseeable risk of 
hazard to health or safety. Pmt may exercise this right without liability or expense, except as 
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specifically set forth in this Section. Port will attempt to provide Tenant with no less than 
ninety (90) days' prior written notice of termination under this Subsection, but reserves the right 
to tenninate this Lease upon any shorter notice that the Port in its sole and absolute discretion 
dete1mines is justified given the risk of hazard. Tenant agrees and shall be required to smrender 
possession of the Premises .by the end of the notice period, except as provided in this Section. 

" For a period ending fifteen (15) calendar days after r~ceipt of Port's notice of tennination, 
T@riant may request Port's consent, in Port's sole and absolute discretion, to· allow Tenant to make 
the repairs required by Poli in accqrdance with thisLease and.any additional co1iditioris 
reasonably imposed by Port, in consideration of Concessions from Port If Port consents in 
writing, Port's notic:e of termination will be de~med rescinded and of no further effect 

(c) Within sixty (60) days after Tenant's surrender under this Section .• Port 
agrees to pay Tenant a portion of those expenses which are documented by Tenant as having 
been incurred by Tenant prior to the delivery of Port's terminationnotice in making alterations, 
additions and improven!-ents to the Premises which were approved in advance and in writing by 
Port and which were not previously reimbursed to Tenant through rent credits, rent abatement or 
other fo1111 of compensation ("Improvement Costs''). ·such Improvement Costs shall be 
determined by the value attributable to ·any alterations, additions and improvements in any P01t 
building pennits for such work obtained by Tenant and which are approved in advance in writing 
by a Port Property Manager to the extent supported by reasonable evidence of such expenditures 
provided by Tenant. If no building permits are required for· such work, value shall only pe · 
atttibuted to such alterations, additions or improvements if the value is approved in writing by a· 

· Port Property Manager prior to the commencement of the work and if the cost is supported by 
. i-easonable evidence of such expenditures provided by Tenant. The portion of the Improvement 
Costs paid by Pait shall be a fraction, of which the numerator shall be the number of months 
remaining in the initial term of the Lease after Tenant surrenders the Premises, and the 
denominator shall be the number of months in the initial Tenn of this Lease, or for work 
undertalcen following the. Commencement Date, the numb.er of months beginning at the second 
mon1h following the Po1t's approval of the improvements and ending at the Expiration Date of 
the initial Tenn of this Lease. In no. event shall ;port be responsible for paying any moving or 
relocation expense or other expense incurred by Tenant due to any termination under this 
Section. · · 

4.3 .. · . Waiver of Relocation Benefits. To the extent allowed by applicable Law, Tenant 
hereby waives any and all rights, ,benefits or privileges of the California Relocatioi1 Assistance 
Law, California Government Code§§ 7260 et seq., or under any similar law, statute or ordinance 
now or hereafter in effect, except as specifically provided in this Lease. 

5. RENT. 

Tenant shall pay to Port, iri the manner herein desc~ibed, the following Rent: 

· 5.1. Base Rent. From and after the Rent Commencement Date, Tenant shall pay the 
monthly Base Rent, in advance, on or before the first day of each calendar month throughout the 
Tenn. If the Rent Commencement Date is other than the first day of the month, or the Expiration 
Date is other than the 'last day of th~ month, the Base Rent for those months shall be apportioned 
based on a thirty (30) day month. Under no circumstances shall the Rent Commencement Date 
be delayed due tn failme to complete the Initial Tenant hnprovements, Force Majeme, Port 
delays or other reasons. · 

5.2. Percentage Rent. 

· . (a) Tenant agrees to pay to Port, in addition to the monthly Base Rent payable 
by Tenant pursuant to Section 5 .1 above, a monthly Percentage Rent in an amotint equal to the 
difference between (i) the Percentage Rent for such calendar month; and (ii) the Base Rent for 
Parcel A for such calendar month in any month in which the Percentage Rent exceeds the Base 
Rent for Parcel A. 
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(b) Percentage Rent shaffbe determined and paid by Tenant for each calendar 
month within twenty (20) days after the. end of the prior .calendar month, except that'in the event 
tllis Lease expires or terminates on a day other than the last day of a calendar month, Percentage 
Rent for such calendar month shall be determined and paid within twenty (20) days after .such 
expiration or termination date. At the time of paying the Percentage Rent, Tenant shall funlish a 

. complete statement (the "Monthly Percentage Rent Statement11
) in a form approved by Port. In 

addition, Tenant shall furnish to Port, within thirty (30) days after the expiration of each Lease 
Year, a complete statement, showing the computation of the Percentage Rent for the ilmnediately 
preceding Lease Year (11A1mual Statement") in a form approved by Port. The Annual Statement is 
for verification and certification of Monthly Percentage Rent Statements only and shall not result 
ili any averaging of monthly Percentage Rent. Each Monthly Percentage Rent Statement and 
Annual Statement shall set forth in reasonable detail Gross Revenues for such immediately 
preceding calendar month or Lease Year, as applicable, including an itemized list of any and all 
deductions or exclusions from Gross Revenues that Tenant may claim m1d which· are expressly ~· 
pernlitted under tllis Lease, and a computation of the Percentage Rent for the immediately 
preceding-calendar month or 1ease Year, as appl~cable. · 

( c) Each Monthly Percentage Rent Statement shall be celiified as accurate, 
complete and ctment by a financial officer or other accountm1t employed by Tenm1t who is 

. authorized and co111petent to malce such Monthly Percentage Rent Statement. 'Each Annual 
Statement shall be certified as accurate; comple:te anu curtent by au independent certified public 
accotmting finn acceptable to Port in its sole discretion. Tenm1t must subinit payment of the 
balance owing together with any Annual Statement showing that Tenru+t has underpaid 
Percentage Rent. At Port's option, overpayments maY,be reft.mded to Tenant, applied to any 
other amount tl1en due trnder the Lease, and unpaid, or applied to Rent due at the first oppo1tunity 
following Tenant's delivery of any Annual Statement showing an overpayment. 

If Tenant fails to (i) pay the Percentage Rent on the date due as provided above-; 
(ii) submit the Monthly Percentage Rent Statenwnt therewith (even ifthe statement indicates that 
Percentage Rent is not due); or (iii) fails to submit the Annual Statement, such failure in each 
instance shall be subject to a Late Charge. Tenfil1t shall also pay any costs including attorneys' 
fees incurred by Port by i:eason of such failure. Additionally, if Tenant fails to deliver m1y 
Monthly Percentage Rent Statement or Annual Statement within the time period set f01th in this 
Section 5 .2 (irrespective of whether any Percentage Rent is actually paid or due to Port) and such 

. failure contiirnes for thre~ (3) days after the date Tenant receives (or refuses receipt of) written 
notice of such failure from Port, P01t shall have the right, among its other remedies under this 
Lease, to employ a celiified public accol1lltant to malce such examination of Tenm1t1s Books mid 
Records (and the Books and Records of any other occupm1t of the Premises) as may be necessary 
to certify the amount of Tenant's Gross Revenues for the period in question m1d the certification 
so made shall be binding upon Tenant and Tenant shall promptly pay to Port the total reasonable 
cost of the exmnination, together with ~e full mnount of Percentage Rent due and payable for 
the period in question, including any Late Chm·ge. Teuant acknowledges that late submittal of 
tl1e Monthly Percentage Rent and Annual Statements and late payment of Percentage Rent will 
eause Port increased costs not contemplated by this Lease, the exact amount of which ·will be 
extremely difficult to ascertain. The pm·ties agi'ee tlmt the charges set forth in this Section 
represent a fair and reasonable estimate of the cost that Port will incur by reason of Tenant's 
lateness. 

(d) Acceptance by P01i of any m011ies paid to Po1t by Tenm1t as Percentage 
Rent as shown by any Monthly Percentage Rent Statement or Annual Statement, shall 1iot be an 
admission of the accuracy of said Monthly Percentage Rent Statement or Annual Statement or 
the amount of such Percentage Rent payment. 

5.3. Books and Records. Tenant agrees tl,1at the business ofTenm1t upon the Premises 
sl).all be operated with a non-resettable register ai1d so that a duplicate dated sales slip or such 
other recording method reasonably acceptable to Port shall be issued with each sale, whether for· 
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cash, credit.or exchange. Flnihe1more, Tenant shall keep (m1d shall cause its Subtenants and 
assignees to keep) at the Premises at all tiines dming the Term complete and accurate Books and · 
Records that contain all information required to permit Po.rt to verify Gross Revenues anG!.. 
deductions and exdusions therefrom that are in: accordance with this Lease and with generally 
accepted accounting practices consistently applied with respect to all operations of the business 
to be conducted in or from the Premises and shall retain such Books and Records until the later 
of (i) four ( 4) years after the end of each Lease Year to which such Books and Records apply or, . 
(ii) if an audit is conm1enced or if a controversy should m·ise between tl1e parties.hereto regarding 
the Perce1itage Rent payable hereunder, until such audit or controversy is concluded even if such 
audit period extends beyond the expiration or earlier termination of the .Lease (the 11 Audit 
Period 11

). 

5.4. No Joint Venture. Pmi's receipt of a portion of Tenant's Gross Revenues as 
Percentage Rent shall be deemed strictly as rental and nothing herein shall be construed to create 
the legal relation of a partnership or joint ventme between Port and Tenant.. 

5.5. Audit. 

(a) Tenant agrees to inake its Books and Records available to Po1i, or to any 
City auditor, or to any auditor or representative designated by Port or City (her~inafter 
collectively refetTed to as 11Port Representative''), upon no less than fifteen (15) business days 
prior Written notice to Tenant, for the purpose of examining said Books ·and Records to · 
determine the accuracy of Tenant's repo1iing of Percentage Rent for a petiod not to exceed the 

. Audit Period after a Percentage Statement is delivered tO the Port. Tenant sfo~.11 cooperate with 
the Port Representative during the comse of any audit, provided however, such audit shall occur 
at Tenant's business office, or at such other location in San Francisco where the Books fil1d 
Records fil"e kept, and no books or records shall be removed by Poli Representative without the 
prior express written consent of Tenant (provided, however, copies may be made by the Poli 
Representative on site), and once commenced, with Tenant's cooperation, such audit shall be 
diligently pursued to completion by Port within a reasonable time of its commencement, 
provided that Tenant makes available to the Port Representative all the relevant Books filld 
Records in a timely mam1er. ·If an audit is made of Tenant's Books and Records m1d Port claims 
that enors or omissions have occurred, the Books and Records shall be retained by Tenfil1t and 
made available-to the Port Representative until those matters are expeditiously resolved with 
Tenm1t's cooperation. If Tenant operates the Preniises through one or more Subtenants or Agents 
(other than Port), Tenant shall require e!).c11 such Subtenant or Agent to provide the Port wit11 the 
foregoing audit right with' respect to its Books m1d Records. Upon completion of the audit, Port 
shall promptly deliver a copy of the audit repo1i.to Temu1t. 

(b) If an audit reveals that Tenant has undei"stated its Gross Revenues' for said 
audit period, Tenant shall pay Port, promptly upon demm1d, the difference between tl:!e amount 
Tenant has paid and the ambill1t it should have paid to Port, plus interest at the·Interest Rate from 
the date of the enor in the payment. If fill audit reveals that Tenant has overstated its Gross 
Revenues for said audit period, Tenm1t shall be entitled to a credit against rent for either Base 
Rent or Percentage Rent next owed equal to the difference between.the amount Tenant has paid 
and the amom1t it shoulq have paid to Port. IfTenfil1t undetstates its Gross Revenues for filly 
audit period by faree percent (3 % ) 01· more, Tenant shall pay tl1e cost of the audit. A. second 
understatement within any tlu·ee (3) Lease Year period of the first such m1derstatement shall be 
considered an Event of Default. . · · . · 

. 5.6. Default Interest. Any Rent, if not paid withi1:i five (5)days following the due 
date fil1d any other payment due m1der this Lease not paid by the applicable due date, shall bear 
interest from the due date lmtil paid at the Interest Rate. However, interest shall not be payable 
·on Late Charges incurred by Tenfil1t iior on other amotmts to the extent this inte1~est would ca-use 
the total interest to be in excess of that which an individual is lawfully permitted to charge. 
Payment of interest shall not excuse or cure any default by Tenant. Tenant shall also pay any 
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. . 
costs, including attorneys' fees incurred by Port by reason of Tenant's failure to pay Rent or other 
amounts when due under this Lease. 

5. 7. Late Charges/Habitua1 Late Payer. Tenant acknowledges that late payment by 
Tenant to Port of Rent or other sums due under this Lease will cause Port increased costs not 
contemplated by this Lease, the exact amount of which will be extremely difficult to ascertain. 
Accordingly, if Tenant fails to pay Rent on the date due, such failure shall be subject to a Late 
Charge at Port's discretion. Tenant shall also pay miy costs including attorneys' fees incuned by 
Po~t by reason of Tenant's failme to timely pay Rent. Additionally, in the event Tenm1t is 
notified by Port that Tenant is considered to be a Habitual Late Payer, Tenant shall pay, as 
Additional Rent, an amount equal to Fifty Dollars ($50.00) (as such amount may be adjusted 
from time to time by the Po1t Commission) upon written notification from Port of Tenm1t's 
Habitual Late Payer status. The parties agree that the charges set f01ih in this Section represent a 
fair and reasonable estimate of the cost that Port will incur by reason of any late payment. Such 
charges may be assessed without notice and cure periods m1d regardless of whether such late 
payment results in an E\1ent of Defatilt. Payment of the amounts under this Section shall not 
excuse or cure miy default by Tenant. · ···· · - -

5.8.. Returned Checks. If miy check for a payment for any Lease obligation is 
returned witl1out payment for any' reason, Tenant shall pay, as Additional Rent, an amount equal 
to Fifty Dollars ($50.00) (as such mnount may be adjusted from time to time by the Port 
Commission) and the outstanding payment shall be subject to a Late Charge as well as interest at 
the Interest Rate. · 

5.9. Net Lease. It is the purpose of this Lease m1d intent of Port and Tenantthat all 
Rent shall be absolutely net to P01t, so.that this Lease shall yield to.Port the full mnount of the 
Rent at all times during the Term, without.deduction, abatement or offset. Except as otherwise 

. expressly set forth in this Lease, under no circumstances, whether now existing or hereafter 
arising, m1d whether or ~1ot beyoi1d the present contemplation of the Parties shall Port be 
expected or required to inclll' any expense or make m1y payment of m1y kind with respect to this 
Lease or Tenant1s use or occupancy of the Preni.ises, including any Improvements. Without 
limiting the foregoing, but except as expressly provided to the contrary in this Lease, Tenant 
shall be solely responsible for paying each item of cost or expe[lse of every kind and nature 
whatsoever, the payment of which Port would otherwise be or become liable.by reason of P01i's 
estate or interests in the Premises and any Improvements, mw rights or interests of Port in or 
under this Lease, cir the ownership, leasing, operation, management, maintenm1ce, rep~ir, 
rebuilding, remodeling, renovation, use or occupm1cy of the Premises, any Improvements, or any 
po1iion thereof. No occurrence or situation arising during the Tenn, nor any present or future 
Law, whether foreseen or unforeseen, and however extraordinary, shall relieve Tenant from its 
liability to pay all of the sums required by any of the provisio1is of this Lease, or shall otherwise 
relieve Tenant from any of its obligations under this Lease, or shall give Tenant any right to 
terminate this Lease in whole or in pmi, except as otherwise expressly provided in this Lease. 
Tenm1t waives any.rights now or hereafter confened upon it by any existing. or future Law to 
terminate this Lease or to receive any abatement, diminution, reduction or suspension of 
payment of such smns, on account of any such occurrence or situation, provided that such waiver 
shall not affect or impafr any right or remedy expressly provided Tenant under this Lease. 

5.10. Additiona{C!targes. Without limiting Poit's other rights and remedies set forth in 
this Lease, at law or in equity, in the event Tenanffails to submit to the appropriate party, on a 
timely basis, the items identified in Sections: 12.1 (Utilities), 15.3 (Tenant's Enviromnental 

· Condition Notification Requirement;:;), 15.8 (Stonn Water Pollution Prevention), 28.l(d) (CMD 
Form), and 34 or to provide evidence of the required :llisurm1ce wverage described in Section 16 
below, then upon written notice from P01i of such failure, Tenm1t shall pay, as Additional Rent, 
an am6m1t equaling One Htmdred Dollm-s ($100.00). In the event Tenm1t fails to provide the 
necessary document within the time period set forth in the initial notice and Port delivers to 
Tenant additional \vritten notice requesting such document, then Tenant shall pay to Poli, as 
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Additional Rent, m1 amolmt equaling One Hunched Fifty Dollars ($150.00) for each additional 
written notice Port delivers to Tenm1t requesting such document. The parties agree that the 
charges set forth in this Sectibn 5.10 represent a fair and reasonable estimate of the 
administrative cost and expense which Port will incur by reason of Tenant's failure to provide the 
docume1;its identified in this Section 5 .10 and that Port's right to. impose the foregoing charges 
shall be in addition to and not in lieu of any and all other rights under this Lease, at law or in 
.equity. By signing this Lease, each paiiy sp~cifically confirms the accuracy Df the statements 
made in this Section 5 .10 m1d the reasonable1iess of the amount of the charges described in this 
Section 5.10. · 

6. TAXES AND ASSESSMENTS. 

6.1. Payment of Taxes.· During the Term, Tenant agrees to pay, when due, to the 
proper authority any and all real property and personal taxes, general and special assessments, 
license fees, permit fees m1d all other governmental chm·ges of any kind or nature whatsoever, 
including without limitation all penalties ai1d interest thereon, levied or assessed on the Premises, 
on Tenai1t's Property, the leasehold or subleasehold estate or Tenant's use of the Premises, 
whether in effect at the time this Lease is entered into or which becelme effective thereafter, and . 
all·taxes levied or assessed on the possession, use or occupancy, as distinguished from the · 

. ownership, of the Premises. Tenant further recognizes and agrees that its leasehold interest may 
be subject to the payment of special taxes, including without limitation a levy of special taxes to 
finance energy efficiency, water conservation, water pollution control and similar improvements 
under the Special Tax Financing Law in Chapter 43 Article X of the Administrative Code. 
Tenant shall not permit any such taxes, assessments or other charges to become a defaulted lien 
on the Premises or the Improvements thereon; provided, however; that in the event any such tax, 
assessment or similar charge is payable in installments, Tenant may make, or cause to be made, 
payment in installments; and provided, further, that Tenant may, through.such proceeding as 
Tenant considers necessary or appropriate, contest the legal validity or the amount of m1y tax, 
assessme1it or s:Unilar charge so long as such assessment or charge does not beconie a defaulted 
lien. In the event of any such dispute,'Tenant shall Indemnify Port, City, and their Agents from 
and against all Claims resulth~g therefrom. 

. . . 
. 6.2. Possessory Interest Tax. Tenant recognizes and understai1ds that this Lease may 

create a possessory :iJ.1terest subject to· property taxation and that Tenant may be subject to the 
payment of property taxes levied on such interest. Tenant fmther recognizes and·understands 
that any sublease or assignment permitted under this Lease and m1y exercise of any option to 
renew or other extension of this Lease may constitute a change in ownership for purposes of 
prope1ty taxation and therefore may result in a revaluation of any possessory interest created. 
hereunder. Tenant agrees to pay taxes of ai1y ldnd, including, but not limited to, possessory 
interest taxes, that may be lawfully assessed 01:i. the leasehold interest hereby created and to pay 
all other taxes, excises, licenses, permit charges and assessments based on Ten8:J.1t's usage of the 
Premises that may be imposed upon Tenant by Law, all of which shall be paid when the same 
become due and payable and before delinquency. TeI)~mt agrees not to allow or suffer a lien for 
ai1y such taxes to be imposed upon the Premises or upon 'any equipment ot property located 
thereon without promptly discharging the same, provided that Tenant, if so desiting, may have 
reasonable opportunity to contest the validity of the same. San Francisco Administrative Code 
Sections 23 .3 8 and 23 .3 9 (or m1y successor statute) require that certain information relating to . 
the creation, renewal, extension, assignment, sublease, or other trai1sfer of this Lease be reported 
to the County Assessor within sixty (60) days after any such.transaction. Accordingly, Tenant 
must provide a copy of this Lease to the County Assessor not later than.sixty (60) days after the 
Commencement Date, and any failure of Tenant to timely provide a copy of this Lease to the 
County Assessor will be a default lillder this Lease Tenant will also timely provide any 
informatiein that Port or City may request to ensme compliance with this or any other reporting 
requirement. 
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7. SECURITY DEPOSIT. 

7.1. Tenant shall pay to Port upon execution of this Lease; in addition to the advance 
payment of the first month's Base Rent; the Secmity Deposit, in cash or by Letter of Credit, in· 
the sum specified in the Basic Lease foformation, as secmity for the faithful performance by 
Tenant of all terms, covenants .and conditions of this Lease. If Base Rent is increased beyond the 
amotmt set forth in the Basic Lease Information for the last year of the Tenn, then from and after 
such increase, Tenant shall increase the amount of the Security Deposit to maintain the same 
ratio of the Security Deposit to Base Rent as existed on the date immediately prior to such Base 
Rent increase. Any ilicrease in the Secusity Deposit shall be delivered to Po1i on the same date 
that such increase in Base Rent is first due. 

Tenant agrees that Po1i may (but shall not be required to) apply the Security Deposit in 
whole or in part to (a) pay any sum due to Port under this Lease; (b) compensate Port for any 
expense incurred or damage caused by Tenant, its Agents or Invitees; ( c) cure (lny Event of 
Default by Tenant; or ( d) cure, or attempt to cme, any failure of Tenant to perform any .other 
covenant, term or condition contained herein. Tenant shall im:mediately upcYn: demand pay Port a 
srnu·equal to the portion of the Security Deposit expended or applied by Port. Port shall not be 
required to keep the Security Deposit separate from its general funds, and Tenant shall not be 
entitled to any interest on the Security Deposit. Nothing contained in this Section shall in any 

· way diminish or be construed as waiving any of Port's other remedies set forth in this Lease or 
provided by law or equity. · 

·Tenant hereby waives the provisions of California Civil Code Section 1950.7 and/or any 
successor statute, it being expressly agteed th~t Poli may apply all or any p01iion of the Security 
Deposit in payment of any ai~d all sums reasonably ·necessary to compensate Poli for any other 
loss or damage, foreseeable or unforeseeable, cause.cl by the act or omission of Tenant or any . 
Agent or Invitee of Tenant, and that following an Event of Default by Tenant, all or aiiy portion 
of the Security.Deposit may be retained by Port following a termination ofthis Lease and applied 
to future damages, including damages for future Rent, pending determination of the same. 

7.2. At Tenant's option, the Security Deposit may be provided by an in-evocable, 
stand-by and unconditional negotiable letter of credit (the "Letter of Credit") in a form approved 
by Port in its sole discretion. Neither. cash nor the Letter of Credit nor any p01iion of the 
proceeds ("LC Proceeds") will be deemed an advance of Rent, an advai1ce of any other payment 
due to Port under this Lease, a secmity deposit subject to the California Civil Code, or a measure 
of Pb1i1s damages upon ai1 Event of Default. Tl1e '.'LC Value" means the face ainount of the 
Letter of Credit. ' 

7.3. The Letter of Credit must: 

· (i) be in a form acceptable to Port and issued by a nationally-chartered 
bank with capitalization of at least $100 million, ai1d otherwise rea.sonably satisfactory to Port 

. (the ·"Issuer"); 

(ii) be replaced, renewed, or extended at least sixty (60) days before 
any expiration date stated in the Letter of Credit, if necessai·y to ensure that the full LC Value is 
available to Port at all times tmtil sixty (60) days after the Expiration Date; 

(iii) be Issuer's irrevocable, unconditionat independent and binding 
obligation to honor any draw, including partial and multiple draws, presented to Issuer at sight 
upon the presentation at a brai1ch in San Francisco of P01i's signed statement to the Issuer (1) 
stating that a Tenant default has occurred and is continuing under this Lease, ai1d any applicable 

· grace period has expired or Port is otherwise entitled to draw on the Letter of Credit; 01: (2) 
requesting an extension of the Letter of Credit's expiration date to the maximum time allowed, 
or, iii the alternative, a draw of the full LC Value, because Tenaiit has not presented P01i with a 
replacement, renewal, or extension as required rn1der this Section, all in accordai1ce with 
applicable rules; and 
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. (iv) be freely transferable upon Port's (or Port's successors') delivery of 
·any documents required by Issuer confirming a transfer. · 
. . 

7.4. Port may use any portion of LC.Proceeds in the same manner as a. Ser;.urity 
Deposit., If Port niakes a draw in any amount, Tenant must deliver to Poli an anwndment to the 
Letter of Credit or a replacement Letter of Credit providing Pmt with the full LC Value within 
five (5) business days after notice from Poit to Temµ1t specifying the amount of the draw and the 
particular purpose to which the LC Prqceeds were applied. 

7.5. Tenant agrees that Port will have until tpree (3) months after the Expiration Date· 
(or later date of Port's acceptance of Tenant's sunender of the Premises) to return any LC· 
Proce~ds drawn.but not applied towards Port costs or dan1ages; and that Port will have no further 
liability to Tenant witl1 respect to the Letter of Credi( or LC Proceeds·following a transfer of the 
beneficial interest to a transferee in accordance with the Issuer's requirements. 

8. USE OF THE PREMISES. 

8.1. Permitted Use: The Premises shall be used and occupied only for the Permitted 
Use specif~ed in the. Basic Lease Information and for nci ·other purpose. 

8.2. Prohibited Use. Tenant agrees that tl,.1e following activities, by way of example 
only and without limitation, and any other use that is not a Permitted Use (in each instance, a 
"Prohibited Use" and collectively, "Prohibited Uses"), are inconsistent with this Lease, are· strictly 
prohibited and are considered Prohibited Uses: · · 

(a) 
Permitted Use; 

any activity, or the maintaining of any object, which is not ·with~n the 

(b) any activity, or tl1e maintaining of any object, which.will in any way 
increase the existing rate of, affect or cause a·cancellation of, any fire or other insurance policy 
covering the Premises, any part thereof or any of its contents; · 

. (c) any activity or object which will exceed load restrictions, if any, or cause 
damage to the Premises; 

( d) any activity which constitutes waste. or nuisance including, but hot limited 
to, the preparation, manufacture or mixing of anything tlu.1.t might emit any objectio+iable odors, 
noises or lights onto adjacent ptoperties, ol' the use of loudspeakers or sound or light apparatus 
which can be heard 9r seen outside the Premises; · · 

(e) any aotivity which will in any way injure, obstruct or intetfere with the. 
rights of other tenants in the Facility or of o:wners or occupants of adjacent properties, including, 
but not limited.to, rights of h1gress and egress;· · 

(f) use of the Premises for residential; sleeping or personal living quarters 
and/or "Live/Work'' space; · 

(g) any auction, disti:ess, fire, banlauptcy or going out of business sale on the 
Premises without the prior written consent of Port, which consent may be granted, conditioned, 
or withheld in the sole and absolute discretion of Port; . · 

(h) any vehicle and· equipment maintenance, includi.11g but not limited to, 
fueling, changing 9il, transmissio11. or other automotive fluids; 

(i) the storage of any and all excavated materials, including but no_t limited to, 
dirt, concrete, sand, asphalt, and pipes; 

. (j) the storage of any and all aggregate material, or bulk storage, such as 
wood or of other loose matei1als; · · · 

(k) the washing of any vehicles or equipment; or 
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(I) other Prohibited Uses identified in the Basic Lease Infonnation, if any. 

8.3. Notice of Prohibited Use Charge. In the event Port determines· after inspection of 
the Premises that Prohibited Uses are occurring on the Premises, then Tei1ant shall immediately 
cease the Prohibited Use and shall pay to Pmi, as Additional Rent; an amotmt equaling Two. 
Hundred Dollars ($200.00) upon delivery of written notice to Tenant to cease the· Prohibited Use 
('

1Notice to Cease Prohibited Use11
). In the event Port determines in subsequent inspection(s) of the 

·Premises that Tenant has not ceased the Prohibited Use, then Tenant shall pay to Port, as 
Additional Rent, an amolli1t equaling Three Hundred Dollm-s ($300.00) for each additional 
Notice to Cease Prohibited Use delivered to Tenant. The pmiies agree that the chaiges 
as.sociated with each inspecti01i of the Premises m1d delivery of the Notice to Cease Prohibi~ed 
Use, if appllcable, represent a fair m1d reasonable estimate of the administrative cost and expense 
which Port will incur by reason ofP01i1s ii1spection of the Premises and Tenant1s failure to 
comply with the applicable Notice to Cease Prohibited Use and that Port's right to impose the 
foregoing charges shall be ii} addition to and not in lieu of any and all other rights under this 
Lease, at law or in equity. By ~igning this Lease, each party specifically 'confams the accmacy 
of the statements made in this Section and the reasonableness of the.amount of the chm·ges 
described in this Section. · 

9. COMPLIANCE WITH LAWS·AND REGULATIONS. 

Temmt, at Tenant's sole cost cu1cl expense, .promptly shall comply with all Laws relating 
to or affecting the condition, use or occupat1cy of the Premises and shall comply with all Laws 
relating to Tenant's specific use of the Facility and all Rules and Regulations, if m1y, in effect 
either at the tinie of execution of this Lease or which may hereafter be in effect at any time 
during the Tenn, whether or not the sm11e m·e now contemplated by.the parties. Tenant further 
understands and agrees that it is Tenant1s obligation, at Tenm1t1s sole cost and expense, to cause 
the Premises and Tenant's activities m1d operations conducted thereon, to be in cotriplim1ce with 

· the ADA. Tenm1t shall be solely responsible for ~onductiiig its own independent investigation of 
tli.is matter and for ensuring that the design of all Alterations and Improvements strictly complies 
with all requirements of the ADA. .If Tenant's use or occupancy of the Premises triggers a: . · 
requirement to remove baniers or perfmm other work to m1y pmi of the Facility outside of the 
Premises to comply with the ADA, then, at Port's sole election, Po1i or Tenm1t will perform the 
work at Tenant's sole cost m1d expense. · 

· The pm·ties acknowledge and agree that Tenm1t's obligation to comply with all Laws as 
·provided herein is a material part of the bargained for consideratio1i..under this Lease. Tenant's 
obligation .under this Section 9 shall include, without limitation, the responsib~lity of Tenant to 
malrn substantial or structural repairs m1d Alterations to the Premises, regardless of, among other 
.factors, the relationship of the cost of curative action to the Rent under this Lease, tl1e length of 
the then remaining Term hereof, the relative benefit of the repairs to Tenant or Po1i, the degree to 
which the curative action may interfere with Tenm1t's use or enjoyment of the Premises, the 
likelihood that tl1e pmiies contemplated tl1e particulm· Laws involved, and whetP,er the Laws 
involved are related to Tenm1t's particular use of the Premises .. Any Alteration qr Improvements 
made by or on behalf of Tenant pursuant to the provisions of this Section 9 shall comply with the 
provisions of Section.13 below. Except as otherwise expressly set forth in this Lease, no 
occurrence or situation arising during tl1e Tenn, nor any present or future Law,- whether foreseen 
or unforeseen, and however extraordinm7; shall relieve Tenm1t of its obligations hereunder, nor 
give Tenant any right to terminate this Lease in whole or in pmi or to seek redress against Port, 
except to the extent Tenant may have remedies against Poli pmsuant to this Lease or applicable 
Law. Tenant waives any rights now or hereafter confeffed upon it by any existing or future Law 
to tenninate this Lease, to receive m1y abateinent, diminution, reduction or suspension of 
payment of Rent, or to compel Port to mal(e any repairs to comply with any such Laws, on 
account of any such occuITence or situation. · 
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10. PORT ACTING AS OWNER OF PROPERTY; REGULATORY APPROVALS; 
COMPLIAN_CE WITH CITY'S RISK MANAGER'S REQUIREMENTS. 

. 10.1. Port Acting as Owner of Property. Tenant understands and agrees that Port is 
entering into this Lease in its capacity as a landowner with a proprietary interest in the Premises 
and not as· a Regulatory Agency of the City witl] ce1iain. police powers. By entering into this 
Lease, Po1i-is in no way modifying or limiting tl;ie obligation of Tenant to obtain m1y required 
Regulatory Approvals from Regulatory Agencies, and to cause the Premises to be used and 
·occupi~d in accordance with all Laws and required Regulat01y Approvals. Examples of Port 
a6tions as a Regulatory Agency include Port issuance of building, encroachment and other. 
construction-related permits, and the Chief Harbor Engineer's actions to protec~ public health and 
safety. · · 

10.2. Regulat01y Approvals .. Tenant understa.n,ds that Tenai1t's operations on the 
Premises, chm1ges in use, or Improvements or Alterations to the Premises (individually and 
collectively, 11 Chin1ges") may require Regulatory· Appl-ovals, including Regulatory Approvals 
issued by Port in its capacity as a Regulatory Agency. . · 

T~nant shall be solely responsible for obtaining any Re.gulatory Approvals, ·and Tenant 
shall not seek any Regulatory Approval without first obtaining the prior written approval of Port. 
AU costs associated with applying for and obtaining miy.necessary Regulatory Approval shall be 
borne solely ar).d exclusively by Tenant. Tenant shall be solely responsible for complying with 
any and all conditions imposed by Regulatory Agencies as part of a Regulat01;y Approval; 
provided, however, Tenant shall not agree to the imposition of conditions or restrictions in 
connection with its efforts to obtam a permit or other entitlement from any Regulatory Agency 
(other than Port), if the Port is required to :be a co-permittee under such permit or other 
entitlement, or if the conditions or restrictions it would impose on the' project could affect use or · 
occupancy of the Facility or Port's interest therein or would create obligations on the part of Port 
(whether on or off of the P1'.emises) to perform or observe, unless in each 1nstance Port has 
previously approved such conditions in·writing, in Port's sole and absolute discretion. 

. Any fines or penalties imposed as a result of the failure of Tenant to comply with the 
tenns and conditions of any Regi1lti.tory Approval shall be promptly p;;i.id and discharged by 
Tenant, and Port shall have no liability, monetary or otherwise, for any fines and penalties.' To 
the fulle.st extent permitted by Law, Tenant agrees to Indemnify City, Port and their Agents from 
and against any Claim which City or Port.may incur as a result of Tenant's failure to obtain or 

. comply with the terms and. conditions of any R_egi1latory Approval. 

Without limiting the terms and conditions of Sections 10.1 and 10.2, by signing this Lease, 
Tenant agrees and aclmowledges that (i) Port has made no represe1itatio11 or warranty that 
Regillatory Approvals to allow for the Changes, if any, can be obtained, (ii) although Port is an 

. agei1cy of the City, Port has no authority or influence over any Regulatory Agency respo11sible 
for the iss'u:ance of such required Regulatory Approvals, (iii) Port is entering into this Lease in its 
capacity as ·a landowner with a proprietary interest in the Facility and not a~ a Regiilato1y 
Agency·of the City with certain police powers, and (iv) Tenant is solely respons_ible.for obtaining 
any and all required Regulatory Approvals in co~mection with any Changes. Accordingly, . 
Tenmit lmderstands that there is no guarm1tee, nor a presumption, that any required Regulatory 
Approvals will be issued.by the appropriate Regulato1y Agency ahd P01i's status as an agency of 
the City shall in no way limit the obligation of Tenant to obtain approvals from miy Regulatory 
Agencies (including Port) that have jurisdiction overthe Facility. Tenant hereby releases and 
discharges P01i from any liability relating to the failure of any Regulatory Agency (including 
Port) from issuing any required Regulato1y Appro.val. · 

10.3. Compliance with City's Risk Manager's Requirements. Tenant shall faithfully 
observe, at no cost to Port, miy and all requirements of City's Risk Manager with respect'to 
Te~mnt's lise and occupm1cy of the Premises, so long as such requirements do not unreasonably 
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interfer~ with Tenarit's use of the Premises or are otherwise consistent witl;i standard prudent 
conunercial practices of other landlords. · . . · . 

11. MAINTENANCE.AND REPAIRS .. 

11.1. Tenant Maintenance and Repair Obligations. Unless otherwise set forth in the 
Basic Lease Inforination, Tenant shall at all times during the Tenn, stmiing on the 

· Conunencement.Date, including any period of early entry under this Lease, or occupm1cy or use 
of the Premises by Tenant under another lease or license with Port for the same Premises, and at 
its sole cost and expense, maintain, repair .and replace in.good and worldng order, condition and 
repair the Premises and all Improvements and Alterations thereon, including, but not limited to, 
glazing. Port shall not be obligated tq make any repairs, replacement or renewals of any kind, 
natme or descriptioil whatsoever to the Premises nor to any Improvements or Alterations now or 
hereafter located thereon. Tenant hereby waives all rights to make repairs at Port's expense 
under Sections 1932(1); 1941and1942 of the California Civil Code or under m1y similar Law 
now or hereafter '.in effect. Notwithstm1ding any maintenance obligations of Port that may be set 
forth in the Basic Lease Infonuation, in the event that Tenant; its Agents or Invitees cause any 
dmnage t6 the Premises or m1y other property within Port's jurisdiction, Tenm1t shall be 
responsible for repair and P01i may repair the saine at Tenant's sole cost and expense and Tenarit 
shall inm1ediately reimburse Port therefor. . . . · · . · · · : 

Te11ru1t shall not n1ake~ nor cause or suffer to be 111ade., a..riy repairs or otl1er v·1ork. for 
which a perm.it is required by any applicable building code, stm1dard 01; regulation, including, 
without liniitation, the P01i Building Code or of m1y rule or regulation of Port withoudirst 
obtaining Port's·prior written consent and a perrriit therefor. 

In the event that damage or deteriorationto th~ Premises or ariy portion thereof which is 
Tenm1t's obligation to maintain results in the same not meeting the stm1dard of 1im:i11tenance 
required by Port for such uses as Tenant is makhig of the Premises, then Tenm1t shall have the 
independent responsibility for, m1d shall promptly unde1iake, maintenance or repair of the 
Premises and complete the same with due diligence. 

11.2.. Port's Right to Inspect. Without limiting Section .24 below, Port may make 
periodic .inspections of the Premises and may advise Tenant when maintenance o'r repair of the 
Pi·emises is required, but such right of inspection shall not relieve Tenm1t of its independent 
responsibility to maintain such Premises and Improvements in a condition as good as, or better 
than, their condition at the Co1mnencement Date, excepting ordinary wear and tear. 

11.3. Port's Right to Repair. In the.event Tenm1t fails to maintain the Premises in 
acc.ordance with this Lease or T\:mant fails to promptly repair any damage to the Facility or the 
Facility Systems caused by Tenant or its Agents, Port may repair the sm11e at Tenm1t's sole cost 
and expense and Tenant shall immediately rein1burse Port th~refore. If the cost (including, but 
not limited to, salaries of.Port staff and attorneys' fees) of any.such repairs or replacements made 
. at Tenant's expense is in excess of Two Thousmid Dollm·s ($2,000), then Tenant shall pay to Port 
an administrative fee equal to ten percent (10%) of the total "Hard costs" of the work. "Hard·. · 
costs" shall include the cost of materials m1d installation, but shall exclude m1y costs associated 
with design, such as m·chitectural feiys. With respect to any work where the total hard costs of · 
such work are less thm1 Two Thousand Dollars ($2,000), Tenant shall pay to Port, a:s Additional 
Rent, an amount equaling Two Hundred Dollars ($200). · 

In addition, upon delivery of the initial notice relating to Tenm1t's failure to lllfl:intain the 
Premises iJ.1 accordance with Section 11 ("Maintenance Notice11

), Tenm1t shall pay, as Additional 
Rent, an amount equaling Two Hundred Dollars ($200.00). In the event Port determines dW.ing 
subsequent inspection(s) that Tenant has failed to maintain the Premises in accordm1ce with 
Sectibn 11, then Tenant shall pay to. P01i, as Additional Rent, an mnbunt equaling Three Hundred 
Dollm·s ($300) for each additional Maintenance Notice, if applicable, delivered by Poli to Tenm1t 
following each inspection. By signing this Lease, each party specifically agrees that the charges 

' . 
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associated with each inspection of the Premises and delivery of each Maintenance Notice 
represent a fair and reasonable estimate of the administrative cost and expense which Port will 
incur by reaso11 of Port's inspection of the Premises and issuance of.each Maintenm1ce Notice. 
Tenant's failure to comply with the applicable Maintenance Notice m1d Poxt's light to impose the 
foregoing charges shall be in addition tp and not in lieu of miy and all other rights and remedies 
of Port under this Lease, at law or in equity. ·The amounts set fortl.1 in this Section shall be due 
within three (3) business days following delivery of the applicable Maintenance Notice. 

For purposes of this Lease, the tenn "ordinary wear and tear" shall not include any 
deterioration in the condition or din1inution of the .value of any portion of the Premises ancllor the 
Facility in any manner whatsoever related directly or indirectly to Tenant's failure to comply 
with the terms and conditions of flus Lease . 

.11.4. . Acts of Nature. Nothing contained herein shall require Poli to repair or replace 
the Premises or the Ii11provements thereon as a result of damage caused by acts of war, 
earthquake, tidal wave or other acts of nature, except that this provision shall not affect any 
obligation to make repairs to the Premises pursuant to Section 17 in the event of any damage or 
destruction of the Premises. · 

12. UTILITIES AND SERVICES. 

. 12.1. Utilities. Except as may be otherwise provided·in the Basic Lease Information, 
Tenant shall malce arrangements m1d shall pay all charges for all Utilities to be funushed on, in 
or to the Premises or to be used by Tenant. Te11ant shall procure all electricity for the Premises 

. from the San Francisco Public Utilities Conmi.ission at rates to be detemrined by the SF Public 
Utilities Commission. If the SF Public Utilities Commission determines that it cam1ot feasibly 
provide service to Tenant, Tenfil1t may seek another provider 

. Tenant shall be obligated, at its so~e cost fil1d expense, to repair and maintain in good 
operating condition all utilities serving the Premises (whether within or outside the Premises and 
regardless of who installed smne ). The obligation to repair m1d maintain includes the. obligation 
to routinely inspect an.d assess such Utilities using qu~ified licensed professionals and to report 
the reimlts of such inspections to Port. Tenm1t shall coordinate with Port m1d impacted P01i 
tenm1ts, if necessary, with respect to maintenance and repair of any off-Premises utility 
infrastructure, including providing advm1ce notice of maintenance and repair requirements. 

Tenant shall not, Without the written consent of Port, wl1ich consent may be granted or 
withheld in Port's sole fil1d absolute discretion, use any apparatus or devic.e in the Premises using 
current in excess of 110 volts or which will in any way increase the amount of electricity usually 
furnished or supplied for use of the Premises, including without lin1itation, electronic data 
processing machines. If Tenant requises electric cunent in excess of that usually funushed or 
supplied for the Premises, Tenant shall first procure the wiitten consent of Port, which Port may 
refuse; in its sole and absolute discretion, to the use thereof, and Port may. qause an electric 
current meter to be instaUed in the Premises so as to measure the amom:it of electric current 
consumed for any such other use'. The cost of any such meter and of installation, maintenance, 
and repair thereof shall be paid for solely by Tenant and Tenant agrees to pay to Port promptly 
upon demand therefor by P01i for all such electric current consumed, as shm;vn by the meter, at 
the rates charged for such service by the San Francisco Public Utilities Commission or the local 
public utility, as the case may be, furnishing the same, plus miy additional expense incmred in 
keeping account of the electric cunent so consumed. 

The parties agree that any and all utility improvements (not including telephone wiring 
and equipment) shall become part of the realty and are not trade fixtures or Tenant's P~ope1iy. 
P01i makes no representation or wananty that utility services, including telec6mm1micatio.ns 
services, will not be intenupted. Port shall not be liable in damages or otherwise for any failure 
or interruption bf any utility services, including telecommll1ucations services, :ftmushed to the 
Premises: No such failure or interruption shall constitute a basis for constructive eviction, 1ior 
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entitle Tenant to terminate this Lease or abate Rent. ,Tenant hereby waives the provisions of 
California Civil Code SeCtion 1932(1), 1941, and 1942, or any other applicable existing or future 
Laws perniitting the termination of this Lease due to such interruption, failure or inability. 

In the event filly Law imposes mfil1datory or voluntary controls on Po1i; the Facility, or 
the propeiiy or any pfilt thereof, relating to the use or conservation of energy, water, gas, light or 
electricity or the reduction of automobile or other emissions, or the provision of filly other utility 
or service provided with respect to this Lease, or in the event Po1t is required or elects to make 
alterations to fil1Y pait of the Facility in order to comply with such 111fil1datory or vohmtary 
controls or gliideli.J,1es, such compliance and the making of such alterations shall in no ev~nt 
entitle Tenant to fil1Y danfages, relieve Tenfil1t of the obligation to pay the full Base Rent and 
Additional Rent reserved hereunder or to perform each of its othei· covenants hereunder or 
constitute or be construed as a constructive or other eviction of Tenfil1t. Port shall have the right 
at any time to install a water meter in· the Premises or othetwise to measure the filnount of water 
consumed on the Premises, m1d the cost of such meter or other conective measures m1d the 
installation and-maintenance-thereof shall--be paid for-by-Tenant. · · ---- -- ---

. Without Port's prior written consent, which Poit may give or refuse in its sole and 
absolute discretion, Tenant shall not place or install in the Premises any equipment that weighs in 
excess of the normal load-bem-ing capacity of the floors of the Facility or the pier, as applicable, 
and as .tr1ay be furt11er described ir1 tl1e Basic Lease I11fonnatio11. If Port co11se11ts to the 
place1neiit or installation of any such machine or equipment in the Premises, Tenant, at no cost to 
Port, shall reinforce the floor of the Premises, pursum1t to plans and specifications approved by 
Port and otherwise in compliai:;i.ce with Section 13 below, to the extent necessary to assure that no 
dmnage to the Premises or the Facility orweakening of any structural or substructural supports, 
as the case may be, will be occasioned thereby. 

12.2. ·Services. Except as may be otherwise provided in the Basic Lease Information, 
Tenm1t shall make. anangements and shall pay all charges for all services to be funi.ished on, in 
or to the Premises or to be used by Tenm1t, including, without limitation, garbage and trash 
collection, jm1itorial service and extermination service. · 

12.3. On-Site Renewable Energy. At m1y time dufing the Term, P01t shall have the 
right, at its sole and absolute discretion, to install, or cause another paity to install, a renewable 
energy system, using sources such as solm· (photovoltaic or solai:· thermal power), wind, tidal or 
biofuel power ("Rene:wable Energy System") on the roof of the Facility or otherwise on or near the 
Premises for the purpose of supplying power to the Facility or other locations. Nofwithstanding 
Section 12.1, rntless the cost per kilowatt of power to Tenai:1t from such Renewable Energy 

· System is greater than the cost per ldlowatt Tenant would otherwise pay for power, Tenfil1t shall 
purchase all or a portion of its power needs from the operator of the Renewable Energy System. 

13. IMPROVEMENTS AND ALTERATIONS. 

· 13.1. Port Consent Required. 

, (a) Tenant shall not make nor cause or suffer to be made, miyAlterations or 
Ini.provements to the Pr~mises (i) without the prior written consent of Port, which consent shall 
not be lun·easonably withheld; provided, however, that Port shall have the right in its sole and 
absolute discretion to consent or to withhold its consent to.any Alterations or Improvements 
wh,ich affect the structural portions of the Premises, the Facility or the Facility Systems, and 
(ii) until Tenant shall have procured and paid for all Port filld other· Regulatory Approvals of the 
various Regulatory Agencies having jmisdiction over the Premises, including, but not limited to, 
any building or similm- permits required by Po1i oi its Chief Harbor Engineer in the exercise of 
its jurisdiction with respect to the Premises. · 

. (b) As a condition to giving consent, Port may require Tenant to provide Pmt, 
at Tenant's sole c.ost and expense, one or more finai:1cial guarm1tees, e<lch in a form and issued bY 
a bank or sm'ety acceptable to Port, such as: (i) a standby letter of credit or bond; mid/or (ii) a 
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payment and performance bond from Tenant's Conimctors naming Pmi as co-obligee, each in a 
·principal amount up to one hundred fifty petcent (15 0%) but not less than one hundred percent 
(100%) of the estimated costs of the Alteration or Improvement, to ensure Port against any 
liability for mechanics' and materialmen's liens, stop notices and to ensure completion of work. 

(c) At least thirty (30) days before commencing any Alterations or . 
Improveme:i;its to the Pre1nises, Tenant-shall notify Port. Tenant's notice shall' be acco;mpanied 
by Final Constn1ction Documents for the Alterations or Improvements, if applicable. Port shall 
have the right to object to any of the Alterations or Improvements within sixty (60) days after 
receipt of notice from Tenant. Port's failure to notify Tenant of Po1i's objection within the 60-
day period shall be deemed Port's disapproval oft_he Alterations. 

(d). None of the following will constitute· Alterations 01: Improvements 
requiring Port's consent, unless the installation will' affect Facility Systems or the structute of the 
building: (1) installation of furnishings, tr11;de fixtures, equipment, indoor signage or decorative 
improvements; (ii) painting the interior of the Premises; and (iii) carpeting the Premises. 

13.2. Tenant's Obligation to Construct the ln,itictl Tenant Improvenzents. Tenant shall 
construct the Initial Tenant Improvements in accordance with, and subject to· all the terms, 
covenants, conditions and restrictions in the Work Letter. Any· Subsequent Alteration shall be 
performed in accordance with this Section. 

13.3. Constructioit Requirements. All _Subsequent Alteratioi1 to the Premises made by 
o~ on behalf of Tengnt shall be subject to the following conaitions, which Tenant covenants · 
faithf:hllyr to perform: 

(a) All Alterations and Improvements shall be performed in a good and 
worhnanlike manner in accordanc<:: with plans and specifications previously approved by Port in 
writing and :in compliance with the applicable building, zoning and other applicable Laws, 
including, but not limited to, compliance with the ADA, and in compliance with the tenns of and 
.condition.s imposed in any Regulatory Approval or any permit or authorization for the Premises .. 

(b) All Alterations and Improvements shall be perfonned at the sole cost and 
expenses of Tenant, with reasonable dispatch and prosecuted to completion, and only by duly 
licensed and bonded contractors or mechanics approved by Port, and subject to any conditions 
that Po1t may reasonably impose. · · 

(c) Tenant, while performing any subsequent construction or maintenance or 
repair of the Improvements (for pmposes of this Section only, "Work"), shall undei-tak.e 
commercially reasonable measures in accoi·dance with good constniction practices to minimize 
the risk of injury or damage to adjoining portions of the Premises and Improvements and the 
surrounding property, or tl:i.e risk of injury to members of the public, caused by or resulting from 
the performance of its Work. Tenant shall mide1take commercially .reasonably measui'es to 
minimize damage, disrnption or inconvenience caused by the Work and malce adequate provision 
for the safety and convenience of all persons affected by the Work. Dust, noise and other effects 
of the Work shall be controlled using commercially-accepted methods· customarily used to 
control deleterious effects associated with construction projects in populated or developed mban 
areas: Tenant shall erect appropriate construction banicades substantially enclosing the area of 
such construction and maintain them tmtil the Work has been substantially completed, to the 
extent reason:;i.bly necessary to minimize the risk of hazardous construction conditions. 

. (d) At the completion of any Work described in thi~ Section, Tenant shall 
furnish to Port one reproducible "as buil~" drawing of all Alterations and Improvements made in 
the Premises. If Tenant fails to provide such as-built drawings to Port within sixty (60) days · 
after completion of the Improvements, Port, after giving notice to Tenant shall have the right, but 
not the obligation, to cause the preparation by an architect of Port's choice of "as-built" drawings, 
at Tenant's sole cost, to be paid by Tenant to Port within thi~ty (30) days after Port's request 
therefoL 
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( e) Tenant expressly acknowledges that the facility is a contributing resomce 
to ihe Port of San Francisco Embarcadero Historic District on the National RegisteL 
Accordingly, all interior a11d exterior Alterations (including but not limited to, any repair, 
alteration, improvement, or construction to the interior or exterior of the Facility) are subject to 
review by P 01i for consistency with the design policies and criteria set folih in: the Waterfront 
Land Use Plan, Design and Access Element, the Secretary of the Interior's Standards for the 
Treatment of Historic Prope1iies, which are published by the National Park Service mid posted 
on its website at http://v,rww.nps.gov/history/hps/tps/Standards/index.htm (the "Secretary'·s 
Standards") and summarized in the attached Exhibit G, and the Po1i of San Francisco Historic 
Preservation Review Guidelines for Pier and Bulkhead Wharf Substructmes attached hereto as 
Exhibit H (''Port's Guidelines"). Tenant expressly agrees to coniply with the Secretai·y's · 
Standards for all current and future interior and exterior repair, alteration, improvement:or 
construction. Additionally, Tenant expressly agrees to comply with Port's Guidelines as 
applicable. 

(f) Without limiting Section .15 below (Hazardous Materials), in the event 
that asbesto.s-containing materials ("ACM") are determined to exist in or about the Premises, 
Tenai1t shall ensure that all Alterations and Imp1'ovements and any asbestos related work, as 
fmther defined in California Health & Safety Code Section 25914. l(b), is perfol'rned in 
compliance with all Laws· relating to asbestos, including but not limited to, Cal-OSHA 
regulations found in Title 8 off.he Califomia Code of Regulaiions, Sections 1502 arid 1529. 
Additionally, Tenant shall distribute notifications to all employees and contractors as required 
pursuant to California Health & Safety Code Sections 25 9.15. ·et seq. informing them of the 
existence of ACM and that moving, drilling, boring, or otherwise disturbing ACM may present a 
health risk and should not be attempted by an unqualified employee. No Alterations or 
Improvements affecting ACM-containing areas or any asbestos related work shall be performed 
without Port's prior written consent in each instance. 

. . 

. (g) Tenant, on behalf of itself and its Agents or Invitees, shall comply with all 
requirements of the Port Building Code, Section 3424, and all other Laws, including, without 
limitation; the California and United States Occupational Health and. Safety Acts and their 
implerhenting regulations, when the work of Alterations or Improvements disturbs or removes 
lead-based or presumed lead-based paint (as desctibed below). Tenant and its Agents or Invitees 
shall give to POrt tlu-ee (3) business days prior written notice of any disturbru.ice or removal of 
lead-based or presumed lead-based paint. Further, Tenant and its Agents or Invitees, when 
disturbing or removing lead-based or presumed lead-based·paint, shall not use or cause to be 
used any of the following metl1ods: (a) ac~tylene or propane burning and torching; (b) scraping, 
sru.1ding or grinding without containment barriers or a High Efficiency Pmticulate Air filter 
("HEP A") local vacuum exhaust tool; ( c) hydro blasting or high-pressure wash without 
containment baniers, without Poli's prior written consent; ( d) abrasive blasting or sandblasting 
·without containment batTiel'S or a.HEP A vacuum exhaust tool, without Port's prior written 
consent; and (e) heat guns operating above 1,100 degrees Fahrenheit. Paint on the interior ru.1d 
exterior of buildings built before December 31, 1978, is preslm1ed to be lead-based paint unless 
lead-based paint testing, as defined in Section 3424 of the Port Building Code, demonstrates ru.1 · 
absence of lead-based paint on the smfaces of such buildings. Under this Section 13 .3(g), lead­
based paint is "disturbed or removed" if the work of Alterations or Improvements involves any 
action that creates friction, pressure, heat 01; a chemical reaction upon any lead-based or 
presumed lead-based paint on an interior or exterior surface so as to abrade, loosen, penetrate, 
cut farough or eliminate paint from tlmt surface. 

13.4. Improvements Part of Realty. Except as set forth in Sectioll' 13. 5 below, all 
Alterations and Improvements constructed on or affixed to the Premises by or on behalf of 
Ten::i.:nt shall inunediately upon construction or installation become paii of the realty owned by 
Port ru.1d shall, at the end of the Term hereof, rel'nain on the Premises without compensation to 
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Tenant. Tenant may not remo,re any such property at ru1y time during or after the Term unless 
Po1i so requires as further provided in Section 25 (Surrender). 

13.5. All~Gender Toilet Facilities. If applicable, Tenant shall comply with San 
Franc.isco Administrative Code Section 4.1-3 requiring at least one all-gender toilet facility on 
each floor of any new building on City-owned land ru1d within existing buildings leased by the 

·City, including the Premises, where extensive renovations are.made. An "all-gender toilet· facility" 
means a toilet that is not restricted to use by persons of a specific sex or gender identity by · 
illeans of sigriage, design, or the installation of fixtutes, ru1d "extensive renovations" means any 

. reno:vation where the construction cost exceeds 50% ·of the cost of providing the toilet facilities 
required by this section .. If Tenant has any question about applicability or compliance, Tenant 
should contact the Port's Property Manager for guidance. . . 

13.6. Rem01fal of Improvements. Prior to the Expiration Date or earlier termination of 
this Lease, Port shall give written notice to Tenant (herein "Notice of Removal") specifying the 
Alterations or Improvements that are designated a·s Tenant's Property as defined in this Lease or 
as may be specifically provided in the l'elevant.permits or plans approved-by P01i, which Tenant 

·shall be required to remove and relocate or demolish and remove from.the Premises in 
accordance with Section 25. Any such removal is subject to the requirements of this Section, 
including the requirement to obtain a Port building or similar permit If termination of this Lease 
is the result of loss or destruction of the Premises or any Improvements thereon, Pmt shall. 
deliver the Notice ofRemovai to Tenant within a reasonable time after the loss or destruction. 
Tenant shall be obligated at its owii expense to remove all Alterations or Improvements specified 
ill the Notice of Removal, illclu~ing without lilllitation all telephone wiring and equipment 
installed by Tenant. Tenant shall prnmptly repair, at its own expense, in good and workmanlike 

.fashion imy damage occasioned thereby. If Tenant fails to complete any requir~d demolition.or_ 
removal on or before the tem1ination of tlus Lease, Port may perform such removal or demolition 
at Ten@t's expense, and Tenant shall reimburse Port within tlu·ee (3) business days after demand 
therefor. 

13.7. Removal of Non-Permitted Jmprovemerzts. If Tenant c01i.strncts any Alterations 
or Improvements without Pods prior written consent or without complying with Section 13 .2 
above, then, in addition to any other remedy available to Port, Port may require Tenant to 
remove,' at Tenant's expense, any or all such Alterations or Improvements and to promptly repair, . 
at Tenru1t1s expense ru1d in good workmanlike fashion; any damage occasioned thereby. Tenant. 
shall pay to Port all special inspection fees as set f01th in any applicable bpilding code, standard 
or regulation, including, without limitation, the Port Building Code, for inspection of work 
performed without required permits. The foregoing obligatio1i of Tenant to reimburse Port for 
all cost and expenses incurred by Port in cmmection with Tenant's failure to comply witl1 the 
provisions of Section 13 shall survive the expiration or earlier te1111ination of tlus Lease. 

13.8. Signs. Tenant shall not install business signage, awnings or other exterior 
decoration or notices on the Premises without Port's prior wi·itten consent. Any sign that Tenant 
is permitted to place, construct or maintain on the Premises shall comply with all Laws. :relating 
thereto, including but not limited to, Port's Sign Guidelines, as revised by Port from time to time, 
and building permit requirements, and Tenant shall obta,41 all Regulatory.Approvals required by 
such Laws. Po1i malces no representation with respect to Tenru1t1s ability to obtain such 
Regulatory Approval. Tenant, at its sole cost and expense, shall remove all signs placed by it on 
the Premises at tl1e expiration or earlier termination of this Lease. 

13.9. Port's Alterations. Po1t reserves the right at any tune to malce Alteratio11s, 
additions, repairs, deletions or improvements to the Common Areas or any other part of the 
Facility, th~ Facility Systems, or adjacent Port prope1ty ("Port Work") . .Po1i shall use 
conm1ercially reasonable effo1is to conduct any of the foregoing activities in a manner that, to. 
the extent reasonably practicable, will 'minimize inconvenience or disturbance to Tenant; .Port 
will have no obligation to minimize inconvenience or disturbance to Teri.ant for P01i Work when 
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the Port Work is necessai-y, in Port1s sole and absolute discretion, to maintain P01t property in 
safe, hazai-d-free condition. In no event will inconvenience or disturbance caused by Port Work 
constitute an actual ol' constructive eviction ofTenai1t, entitle Tenant to any abatement or 
diminution of Rent, or otherwise relieve Tenant from any of its obligations lmder this Lease. 
Tenant hereby waives any and all Claims against Port, City and thefr Agents arising out of any 
inconvenience or distutbance occasioned by Port Work. 

14. LIENS. 

. Tenant shall keep the Premises free from any liens arisiiig out of any woi·k perfom1ed, 
materials furnished or obligations incurred by Tenant or its Agents. In the event that Tenant· 
shall not, withii1 twenty (20) days following the imposition of any such lien, cause the same to be 
released of record, Port shall have, in addition to all other remedies provided by this Lease or by 
Law, the right but not the obligation to cause the same to be.released by such means as it shall 
deem proper, including without limitation, payment of the claim giving rise to such lien. All 
sums pa:id by P01t for such purpose, plus interest at the Interest Rate, and all reasonable expenses 
incurred by.P-01t in.com1ection-therewith-(includii1g, without limitation; reasonable attorneys! · 
fees) shall be payable to Po1t by Tenantupon demand. Port shall have the right to post on the 
Premises any notices that Po1t may deem proper for the protection of Port; the Premises, and the 
Facility, from mechanics1 and materialmen1s liens. Tenant shall give to Port at least fifteen (15)' 
days' prior written notice of commencement of any Alteration, repair or construction on the 
Premises. Tenant agrees to Indemnify Port, City and their respective Agents from and against 
any Claims for mechanic's, materialmen's or other liens ill c01mection with any Alterations, 
re1jairs.or construction on the Premises, or materials furnished or obligations incurred by or for 
Tenant. · 

Without liinitii1g the foregoing, Tenant shall not create, permit or suffer any liens or 
encumbrances affecting any portion of the Premises, the Facility or Port's interest therein or 
under this Lease. 

15. HAZARDOUS MATERIALS. 

15.1. Requirements for Handling. Neither Tenant nor its Agents or Invitees may 
Handle or permit al1y other person to.Handle any Hazardous Material in, on, under or about the 
. Premises, any other part of the Facility; or other Port prope1ty, subject only to the following 
exceptions, provided that Handling is at all tin1es in full compliance with all Envir01m1ental 
Laws; janitorial and office supplies in limited an1olmts customarily used for general office and 
restaurant purposes. · 

15.2. Tenant Responsibility. Tenant agrees to proteCt its Agents and Invitees ii1 its 
operations on the Premises from hazards associated with Hazardous Materials in accordance vrith 
all Environmental Laws and also agrees, for itself and on behalf of its Agents and Invitees, that 
durii1g its use and occupancy of the Premises;each of them: 

(a) ~ill not perniit any Hazardous Materials to be present in, on, under or 
about the Premises, any other pmt of the Facility, or other Port property except as permitted 
under Section 15.1; 

(b) will not cause o1· permit any Hazm·dous Material Condition;.m1d 

( c) will comply with all Enviro111nental Laws relating to the Premises and any 
Hazardous Material Condition, and will not engage in or permit any activity at the Premises, any 
other pmt of the Facility, other Port property, or m. the operatfon of any vehicles or vessels used 
in co1mectio11 with the Premises in violation·of any Enviromnental'Laws. 

15.3. Ten.ant's Environmental Condition Notification Requirements. 

(a) · Tenant must notify Pmi immediately, orally or by other means that will 
transmit the earliest possible notice to Port staff, followed 'within twenty~four (24) hours by-
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written notice, of and when Tenant learns or has reason to believe Hazardous Matei:ials were 
·Released or, except as allowed under Section .15 .1, Handled, in, on, or about the Premises, the 
. Facility, other Port property, or the environinent, or from any vehicles or vessels that Tenant or 

its Agents or Invitees use during Tenant's occupancy of t}J.e Premises, whether or not the Release 
or Handling is in quantities that would be required tmder Enviromnental Laws to be reported to 
an Enviromnental Regulatory Agency. 

(b) Tenant must notify Port hmnediately, orally or by other means that will 
transmit the earliest possible notice to Port staff, followed within twel'1ty-four (24) hours by 
written notice, and contemporaneously provide Port with an electronic copy, of: 

(i) Any notice of the Release or Handling of Hazardous Materials, in, 
on, or about the Premises, the Facility, other Port pro.periy, or the ep.vironment, or from any. 
vehicles or vessels Tenant, or its Agents and Invitees uses dming Tenant's occupancy of the· 
Premises that Tenant or its Agents or Invitees provides to an Envirom11ental Regulatory Agency; 

(ii) Any notice 'of a violation, or a potential or alleged violation, of any 
Environmental Law that Tenant or its Agents or Invitees receives from any Environmental 
Regulatory Agency; 

(iii) Any 6ther Envirnnmental Regulatory Acti.on that is instituted or · 
threatened by any Environmental Regulatory Agency against Tenant or its Agents or Invitees 
and that relates to the Release or Handling of Hazardous Materials, in, on, or about the Premises, 
. the Facility, other Port property, or the environment, or from any vehicles or vessels Tenant,· or 
its Agents. and_Invitees uses during Tenant's occupancy of the Premises; 

(iv) Any Hazardous· Material Claim that is instituted or threatened by 
any third party against Tenant or its Agents or Invitees and that reh;1tes to the Release or 
Handling of Hazardous Materials, in, on, or about the Premises,' the Facility, other Port property, 
or the environment, or from any vehicles or vessels Ten?.nt, or its Agents and Invitees uses 
during Tenant's occupancy of the Premises; and 

(v) Any notice of the tennination, expiration, or substantial 
amendment of any Envirorunental Regulatory Approval needed by. Tenant or its Agents or 
Invitees for their operations at the Premises. 

(c) Tenant must notify Port of ai1y meeting, whether conducted face-to-face or 
telephonically, )Jetween Tenant and any Environmental Regulatory Agency regarding an · 
Eiwironmental Regulatory Action. Port will be entitled to participate in any such meetings at.its 
sole election. 

. ( d) Tenant must notify Port of any Environmental Regulatory Agency's 
issuance of an Enviro1m1e'ntal Regulatory Approval. Tenant's notice to Port must state the 
issuing entity, the Environmental Regulatory Approval identification ).1tm1ber, and the date of 
issuance and expiration of the Environmental Regulatory Approval. In addition, Tenant must 
provide Port with a list of any plan or procedme required to be prepared and/or filed with any 
Enviromnental Regulatory Agency for operatiQns 011 the Premises, including a 11 Spil1 Prevention 
Control and Countermeasure Plan. 11 Ten<:mt must provide Port with copies of any of the 
doctm1ents within the.scope of this section upon Port's request. 

( e) Tenant must provide Port with copies of all conununications with 
Envir01m1ental Regulatory Agencies and all non-privileged communications with other persons 
regarding potential or actual Hazardous Materi~l Claims arising from Tenant's or its.Agents1 or 
Invitees' operations at the Premises. Upon P01t's request, Tenant wust provide Po1:t with a log of 
all communications withheld under a claim cif privilege that specifies the parties to and subject of 
each withheld conmrnnication. 
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(f) Port may from time to time request, and Tenant will be Obligated to 
provide, inforniation reasonably adequate for Port to determine that any and all Hazardous 
Materials are being Handled in a manner that complies with aU Environmental Laws. 

15.4. Requirement to Remediate. 

(a) 
subsection (b ). 

Tenant's Remediation obligations under this subsection are subject to 
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This notification by_ Port is made pursuant to a building"inspection survey(s), if any, 
perfonned by Port or its conn·actors qualified to perfonn an asbestos building survey identified in 

. the summary/table, if any, set forth in Schedt~le 1 attached hereto. Such survey(s), monitoring 
data and other information are kept at Po1i of San Francisco, Pier 1, San Francisco, California, 

.· ·94111 and are available for inspection upon request. · 

Te11ai1t hereby acknowledges receipt of the notification specified in the first paragraph of 
Section 15 .6 hereof and the notice 6r report attached as Schedule 1 hereto and understands; after . 
having consulted its legal counsel, that it must make its employees and contractors aware of the · · 
presence of ACMs and/or P ACMs in or about the Premises in order fo avoid or minimize any 
damage to or disturbance o:f such ACMs and/or P ACMs. Tenant :forther acknowledges its 
obligations under Cal-OSHA General In(\ustry Safety Order for Asbestos to provide information 
to its employees and contractors regarding the presence of ACMs ai1d P ACMs at the Premises 
and to provide a training program for jts employees that confonns with 8 CCR § 5208G)(7)(C). 

Tenant agrees that its waiver of Claims set f01ih in Section 19 below (Indemnity and 
Exculpation) is given with full knowledge of the presence, or possibility, of asbestos in or about 
the Pr~mises and/or the Facility and the potential consequences of such fact. Tenant is aware 
that the presence, or possibility, of asbestos in or about t11e Preniises may limit Tenai1t's ability to 
construct Alterations to the Premises without Tenant first performing abatement. of such 
asbestos. The presence of asb.estos in the PremiSes and/or the Facility and the removal or non-

. removal by Port of all or a portion of the asbttstos in the Fadlity, whether in the Premises or 
elsewhere in the Facility, shall not, however, (i) entitle Tenant to any Claim, (ii) reliev~ Tenant· 
of any of its obligations hereunder, including without limitation the obligation to pay Rent, (iii) 
constitute or be construed as a: constructive or.other eviction of Tenant, or (iv) constitute or be 
construed as a breach of Port's covenant assuring Tenant's quie.t enjoyiuent of~he Premises. 

· Notwithstanding any other provisions of this Lease, Tenant agrees to Indemnify Port for 
Tenant's acts or omissions that result in (1) asbestos-related ((nforcement actions, inoluding both 
administrative or judicial proceedings; and (2) any Claims arising from an alleged violation of 
Cal-OSHA General Industry Safety Order for Asbestos and/or exposures to asbestos. 

15.7. Notifica.tion. of Lead. Port hereby notifies Tenant of the potential presence qf 
. lead-containing and presun1ed lead-containing materials in the Premises or Facility. Distmbance 

or removal oflead is regulated· by, among other Laws,,29 CFR §§ 1910.1025, 1926.62; 
California Health & Safety Code§§ 105185-105197 and 105250-105257; Cal-OSHA 
Construction Safety Order for Lead, Title 8 CCR§ 1532.1; Title' 17 CCR Chapter 8; and Poti 
Building Code § 3424 .. 

Tenai1t agrees that its waiver of Claims set forth in Section 19 below (Indemnity and 
Exculpation) is given vyith full knowledge of the presence, or possibility, of lead in or about the 
Premises and/or the Facility and the potential consequences of such fact Tenai1t is aware that 
the presence, or possibility, oflead in or about the Premises may limit Tenant's ability to perform 
any Improvements or Alterati01is to the Preinises without Tenantfirst perfo1ming abatement of 
such lead. The presence of lead in the Premises and/Or the Facility and the removal or non­
removal by Port of all or a portion of the lead, whether in the Premises or elsewhere in the 
Facility, shall not, howevet, (i) entitle Tenant to any Claiin, (ii) relieve Tenant of any of its 
obligations hereunder, including without limitation the obligation to pay Rent, (iii) constitute or 
be construed as a constructive or other eviction of Tenai1t, or (iv)'cohstitute or be.construed as a 
breach of Port's covenant asslU'ing Tenant's quiet .~njoyment of the Premises. Notwithstanding 
any other provisions of this Lease, Tenant agrees to Indemnify Port for 'its acts or omissions that 
result in (1) lead-related enforcement actions, including both administrative or judicial 
proceedings, and (2). any Claims arising froni an alleged violation of Cal-OSHA Construction 
Safety Order for Lea,d and/or exposures to lead.. · 
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. 15.8. Storm Water Pollution Prevention. 

(a) Tenant must comply with the applicable provisions of the Statewi.de . 
General Pennitfor Discharge of Industrial Storm Water issl.1ed by the State Water Resource~ 
Control Board, inclµding filing a .Notice of Intent to be covered, developing and implementing a 
site~specific Storm Water Pollution Prevention Plan ('1SWPPP''), and conducting storm water 

· monitoring and reporting. Tenant's SWPPP and a copy of a Notice ofintent for Tenant's 
· Premises must be submitted to Port's Rea! Estate Divisionbefore beginning operations on the 

Premises. · 

(b) In addition to requiring compliance with the pennit requirements under 
Subsection (a), Tenant shall comply with the post-construction stonnwater control provisions of 
the Statewide GeneralPennit for Discharge of Stormwater from Small Municipalities and the. 

·San Francisco Stormwater Design Guidelines, subject to review and permitting by .the Port's · 
Engineering Division. · 

15.9. Presence of Hazardous Materials;· Califom.ia-Law r~quires-landlords-to disclose 
to tenants the presence or potential presence of certain Hazardous Materials. Accordingly, 
Tenant is hereby advised that.Hazardous Materials (as herein defined) may be present on or near 
the Premises, including, but not limited to, vehicle fluids, janitorial products, tobacco smoke, and 
building materials containing chemicals, such as asbestos, natmally-occurring radionuclides, lead. 
and formaldehyde. Further, the following known Hazardous Materials are present on the· 
property: asbestos in.building, if any, as described in Schedule 1 attached hereto, naturally' 
occurring.asbestos, contamination commonly fom1d in fill, petroleum contaniination, lead-based · 
paint, etc. and 1he'Hazardous Materials described iii the repo1is listed iu·Schedule 4, copies of 
which have been delivered to or made available to Tenant. By execution of this Lease, Tenant 
acknowledges that the notice set forth in this section satisfies the requirements of California 
Health and Safety Code Section 25359.7 and related Laws. Tenant must disclose the information 
contained in this Section 15.9 to any subtenant, licensee, transferee, or assignee ofTenant's 
interest in .this Lease. Tenant also acknowledges its own obligations pursuant to California 
Health and Safety Code Section 253 59. 7 as well as the penalties that apply for failure to meet 
such obligations. · 

15.10. Survival. Tenant1s obligations under Section 15 shall survive the expiration or 
earlier termination of this Lease. 

16. INSURANCE. 

. 16.1. Required Insurance Coverage. Tenant, at its sole cost and expense, shall 
maintain, or cause to .be maintained, throughout the Term, the following insurance: · 

(a) General Liability Insurance. Comprehensive or commercial general 
liability insurance, with limits not less than One Million Dollars ($1,000,000. 00) each occurrence 
·combined single.limit for bodily injury.and property damage, including coverages for liquor 
liability, contractual liability, independent contractors, broad form property damage, personal 
injmy, products and completed operations, fire damage and legal liability.with limits not less 
than Two I-hmdred Fifty Thousand Dollats ($250,000.00), and explosion,.collapse m1d · 
underground (XCU) coverage during any period in which Tenant is conducting any activity on or 
Alteration or Improvement to the Premises with risk of explosion, collapse, or undergrom1d 
hazards. This policy must also cover non~owned and for-hire vehicles and all mobile equipment 
or unlicensed vehicles, such as forklifts. · 

(b) Automobile Liability Insurance. Comprehensive ot business automobile. 
liability insurance with limits not less than.One Million Dollm·s ($1,000,000.00) each occunence 
combined single limit for bodily injury and property dan1age, including coverages for owned and 
hired vehicles and for employer's non-ownership liability, which insurance shall'be requ:iJ:ed if 
any automobiles or any other motor vehicles are operated in connection with Tenant's activity on 
the Premises or the Permitted Use. If parking is a Pern1itted Use tmderthis Lease, Tenant must 
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obtain, maintain, and provide to Po.rt upon request evidence of personal automobile liability 
insurnnce for petsons parking vehides at the Premises on a regular basi$, including without 
limitatfon, Tenant's Agents and Invitees. 

(c) Workers' Compensation; Employer's Liability. Worker's Compen~sation 
Insurance, with Employer's Liability limit not less than One Million Dollars ($1,000,000.00) for 
each accident, h~ury or illness, on employees el~gible for each. In the event Tenant is self­
insured for the insurance required pursuant to this Section 16.1 ( c ), it shall furriish to Port a 
current Ce1tificate of Pem1ission to Self-Insure signed by the Depa1iment oflndtistiial Relations, 
Administration ·pf Self-Insurance, Sacramento, California. · 

( d) Personal ·Property Insurance .. Tenant, at its sole cost and expe~1se, shall 
procure and maintain on.all of its personal property and Altei'ations,.in, on, or about the 
Premises, property h1suran~e on an all risk form, excluding earthquake and flood, to the extent of 
full replacement value. The. proceeds from any such-policy shall be used by Tenant for the 
replacement of Tenant's personal property. 

. (e) Construction Activities. At all times during any period of Tenant's 
construction oflmprovements or Alterations subject to Section 13, 

(i) Tenant shall require Tenant's contractor to maintain (a). 
· c01mnercial general liability insurance wrth limits of not less than Three fyfillion Dollars 
($3,000,000) combined. singl~ limit for bodily injury and property damage (including personal 
injury and death), and products and completed operations coverage in an amount not less. than 
Five Bundred Thousand Dollars ($500>000) pe~· incident, One Million Dollars ($1,000,000) hi 
the aggregate; (b) comprehensive automobile liability insurance with a policy limit of not less 
than One Million Dollars ($1,000,000) each accident for bodily injury and property damage, 
prnviding coverage at least as broad as the Insurance Services Office .(ISO) Business Auto · 
Coverage form covering Autoniobile Liability, "any auto", and ~nsuring against all loss in 
connection with the ownership, maintenance and operation of automotive equipment that is 
owned, hired or non-owp.ed.; ( c) worker's compensatioT1 with statutory limits and employer's 
liability insmance with limits of not less than One Hundred Thousand Dollars ($100,000) per 
accident, Five Hundred Thousand Dollars ($500,000) aggregate disease.coverage and One 
Hundred Thousand Dollars ($100,000) disease coverage per employee; and (d) owners arid 
conti·actors protective liability witlilimits of not less than Three Million DoHars ($3,000,000) 
combined single liniit for bodily injmy and property damage (including personal injury and 
death). Tenant shall cause Tenant's Agents (other than Tenant's contractor) to carry such 
insurance as shall be reasonably approved by Port taldng into accol.mt the nature and scope of the 
work and industry custom and practice. · 

(ii) In addition, Tenant shall carry "Builder's All Risk" insurance on a 
form reasonably approved by Port; in the amount of one htmdred percent (1 QO%) of the · 
completed value of all new construction, insuring all new eonstruction, 'including all materials 
and equipment incorporated in, on or about the Premises, and in translt or storage off-site, that 

_ are or will be part of the permanent Improvements, agah1st "all'risk" and "special form". hazards. 

(iii) Tenant shall require all providers of professional services, 
including architectural, design, engineering, geotechnical, and enviro1m1ental professionals under 
coi1ti·act with Tenant for any Irnprovements ·or any Alterations to maintain professional liability 

· (enors or omissi011s) insurance, with lim\ts not less than One Million Dollars ($1,000,0_00.00) 
each claim and aggregate, with respect to all professional services provided to Tenant therefor. 

. (f) Property Insurance; Earthquake and Flood Insmance. Tenant shall 
maintain property insmance policies with coverage at least as broad as Insurance Services Office 
("ISO") fom1 CP 10 30 06 95 ("Causes of Loss-Special Form", or· its replacement), including 
earthqualce, .subject to provisions of Section 16.6(b ), and flood, subject to the provisions of 
Section 16.6( c ), in q.n amoUl1t not less than one hundred percent (100%) of the then-ctment full 
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replacement cost of the Improveme1its and otl1er property being insured pursuant thereto 
(including building code upgrade coverage). · 

(g) Builders Risk Insurance. At all times prior to Completion of the Initial 
. Tenant Improvements and during any period of Subsequent.Alteration, Tenant shall maintain, on · 
a form reasonably approved by Port, builders' risk insurance in the amount of one hundred 
percent ( 100%) of the completed value of all new consi:rnction, insuring all new construction, · 
including all materfals· and equipment incorporated in, on or about the Premises, and i11 transit or · 
storage off-site, that are or will be part of the permanent ln:iprovements, against "all risk" and 
"special form'' hazards, water damage (i11cluding groundwater damage and water damage 
resulting from backed up sewers and drains) and flood insurai1ce· (subject to the provisions of 
Sectior). 16.6(c). 

(h) Boiler and.Machinery Insurmice. Unless same is not-included within 
·Tenant's property insurance, Tenmit shall maintain boiler mid machine1y insurance covering 
damage to or loss or destrnction of machinery and equipment located on thePremises or in tl1e 
Improvements that is used by Tenant for heating, ventilating, air-conditioning, power generation 
and similar ptrrposes, in an amount not less than one htmdred percent (100%) of the actual 
replace1pent value of such machinery and equipment. 

'(i) Business Interruption Insmance. Tenant shall maintain business 
interruption insurance. for ioss t.aused by any of the perils or hazards set forth in and reqi.1ired to 
be insured pursuant to Sections 16J(d), 16.l(e) and 16.l(f) above; with a limit of not less than 
the amrnal Rent applicable inunediately prior to the hazard causing the loss. · 

(j) · · Professional Liability. Tenant shall require all providers of p11ofessional . 
services, including ai·chitectural, design, engineering, geotechnical, and environmental 
professionals under contract with Tenant forthe Initial Tenm1t Improvements or ai1y.Subsequent 
Alteration to maintain professional liability (errors or omissions) insurance, with limits not less 
than One Million Dollars ($1,000,000.00) each claim' and aggregate, with respect to'all 
professional services provided to Tenant therefor. 

(k) Special Events/Participants. Tenant, at its .sole cost and expense, shall 
proclu:e and maintain Special Events/Pmiicipants Liability (GL) coverage insurm1ce acceptable 
to Port, with limits not less than One Million Dollars ($1,000,000.00). · 

' -
(I) Other Coverage. Not more often thaii every yeai· ai1d upon not less than 

sixty (60) days prior written notice, Port may require Tenant fo increase the insurai1ce limits set 
fo1ih above or to provide other coverage mid/or different coverage amounts as may be required 
by Law, the City's Risk Manager or as is generally required by commercial owners of builclings 
similar i'n size, character, age and location as the Facility with respect to risks comparable to 
those associated with the use of the Premises. 

16.2. Clainis-Made Policies. If any of the insurance required in Section 16.1 above is 
provided under a claims-made form of policy, Tenant shall maintain such coverage continuously 
throughout the Tem1 ·ai1d without lapse for a period of three (3) yem·s beyond· the termination. of 
this Lease, to the' effect that should occun-ences during the Term give rise to.claims made after 
termination of this Lease, such claims shall be covered by such claims-made policies. 

. 16.3. Annual Aggregate Limits. If any of the insmance required in Section 16.1. above 
is provid~d under a fo11n of coverage which includes an annual aggregate limit or provides that 
claims investigation or legal defense costs be included in such mmual aggregate limit, such 
annual aggregate limit shall be double the occtmence limits specified herein. 

. . 
16.4. · Payment of Premiuins. Tenant shall pay the premiums for maintaining all · 

required insurance. · · 

16.S. Waiver of Subrogation Rights. Notwithstanding ai1ything to the contrary 
contained herein, Port and Tenant (each a "Waiving Party11

) each hereby waives ai1y right of 
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recovery against the other party for any loss or damage sustained by such other party with 
respect to the Facility or the Premises or any portion thereof 01: the contents of the same or any 
operation fuerein, whether or not such lo_ss is caused by the fault or negligence of such other 
party, to the extent such loss or damage is covered by insurance which is required to be 
pmchased by the ·Waiving Paity under this Lease or is actually covered by insurance obtained by 
the Waiving Party. Each-Waiving Paity agrees to cause its insurers to issue appropriate waiver 
of subrogation rights endorsements to all polfoies relating to the Fadlity or the Premises; 
provided, th~ failme to obtain any such endorsement shall not affect the above waiver. 

16.6. General Insurance Matters. 

(a) All liability irisu~ance policies required to be maintained by Tenant 
hereunder shall contain a cross-liability clause, shall name as additional insmeds by written 
endorsement the "CITY AND COUNTY OF SAN FRANCISCO AND THE SAN FRANCISCO 
PORT COMMISSION AND THEIR OFFICERS, DIRECTORS, EMPLOYEES AND 
AGENTS," shall be primary arid non-contributory to any other irisurai1ce available to the 
additional insureds wifu respect to claiins arising under this Lease, and shall provide that such 
insurance applies sepai·ately to each insmed against whom complaint is made or suit is brought 
except with respect to the_ limits of the company's liability. · 

( h) 
~, As to earthquake insurance: 

· . (i) during construction of the Initial Tenaiit Improvements; such . 
insurance shall be in ai1 amount at least equal to the maximlm1 amount as is available at rates that 

· are commercially reasonable for owners or operators of comparable restaurants located in the 
City and County of San Francisco, from recognized carriers (with a deductible of up to but not to 
exceed five percent (5%) of the then-current, full replacement cost of the Improvements or other 
property being insured pursuant thereto (including building code upgrade coverage and without 
any deduction being made for depreciation). 

(ii) ·from aild after Completion of the foitial Tenant Improvements, 
such insurance shall be in.an amount at least eqll.alto One Hm1dred percent (100%) of the 
mt;lximum probable loss that would be sustained by the Premises as a result of ai1 earthqualce 
measuring 8.0 on the Richter Scale, as determined not less frequently than every 5 years by the 
City's Risk Manager, .but only at rates that are commercially reasonable for owners ot operators 
of comparable restaurants located in the City and County of San Francisco. . . 

(c) As to flood insurance only: 

(i) During construction of the Initial Tenant Improvements, such 
insurance shall be iJ.1 an amount at least equal to the maximum amount as is available at rates· that. 
are conunercially reasonable for owners or operators of comparable restaurants located in the 
City and ColU1ty of San Francisco, from recognized insurance carriers (with a deductible up to, 
but not to exceed fifteen percent (15%) of the then~cul1'ent, full replacement cost of the. · 
Improvenients or other property being insured pursuant thereto (including building code ·upgrade 
coverage and without any deduction being 111.ade for depreciation); 

(ii) from m1d after Completion of the Initial Tenant Improvements, 
such insurance shall be in an ainount at least equal tq the a.tri.om1t available at rates that are 
conunercially reasonable for owners or operators of comparable restaurants located in the City 
and County of San Frm1cisco, from recognized insmance carriers, but only at rates that are 
c01mnercially reasonable for owners or operators of comparable restaurants located in the City 
and County of San Francisco. 

(d) All insurance policies required to be 1uaintained by Tenant hereunder shall 
be issued by an insurai1ce company or companies reasonably acceptable to Port with an AM Best 
rating of not less than A-VIII and authorized to do business in the State of California. Tenant's· 
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compli?J.lCe with this Section shall in no way relieve or decrease Tenant's liability under this 
Lease. 

( e) All insurance .poliCies required to be maintained by Tenant hereunder shall 
be endorsed to provide for thirty (30) days prior written notice of cancellation for any reason,. 
intended non-renewal, or reduction in coverage to Tenant and Pmi. 

_ (t) _ Tenant shall deliver to Port certificates of insmance, additional insured 
policy endorsements and waiver of subrogation endorsements in a fonn satisfaetory to and at the 
direction of Port, such as hard copy documentation or use of an intemet";based insur[lllce 
compliance tracking systems such as EXIGIS, evidencing the coverages required herein, together 
with evidence of payment of premiums, on or before the Commencement Date, and upon 
renewal of each policy not less than thi1iy (30) days before expiration of the te1111 of the policy. 
If Port is using an internet-based insurancr;: compliance tracking system, Tenant's broker shall 
complete the insurance questionnaire and submit all required documentation. Tenant shall, upon 
Port's request, promptly furnish P()~~ »'ith a_cqinp1~~e ~opy_of _?-lJ-Y insl\l·~ce_policy reqt,rired ___ _ 
herei.mder. -- · --- -- ---

17. DAMAGE AND DESTRUCTION. · 

17 .1. Damage and Destruction. If the Premises or the Facility is damaged by fire or 
.... ; • ,, ...--... • "I 11 • ,, • 1 1 J1 J.. .£. ..l .£' 1 • . otller casuany, n1en Yon snau repair me same prov1ueu u!aL rnnus ior suc11 repairs are 

appropriated by Port, i11.its sole discretion, for such purpose and that such repairs can be made 
within the Repair Period. In the event such conditions are satisfied, this Lease shall remain in 
full force and effect except that so long as such damage or casualty is not attributable to Tenant, 
its Agents or Invitees, Tenant shall be entitled to a pi:oportionate reduction of Base Rent during 
the Repair Period based upon the extent to which such damage and the maldng of such repairs 
materially interferes with Tenant's use or occupancy of the Premises less any insurance proceeds 
Tenant receives, or would have received if Tenaqt complied with the requirements set fmih in 
Section 16 above, which proceeds are to be applied against the payment of Rent during any 
Repair Period. · 

Port shall use its commercially reasonable effo1is to notify Tenant within ninety (90) days 
after the date of such damage whether or not such repairs can be made within the Repair Period, 
and Poli1s determination thereof shall be binding on Tenant. If such repairs cannot be made 
within the Repair Period, Po1i shall have the option to notify Tenant of: (a) Port's intention to 
repair such damage and diligently prosecute such repairs to completion within a reasonable 
period after the Repair Period, subject to appropriation of funds, in which event this Lease shall 
continue in full force and effect and the monthly Base Rent shall be reduced as provided herein; 
or (b)Port's election to terminate this Lease as of the date specified iii such notice, which date 
shall be not less than thirty (30) nor more than sixty (60) days after notice is given by Port. In 
case of termination, the monthly Base Rent shall be reduced as provided above, and Tenant shall 

. pay such reduced monthly Base Rent up to the date of teri1lination. 

If Po1i elects not to appropriate frmds for such repair, Port shall give ·written notice to · 
Tenant withil1 sixty (60) qays after the date Port elects not to appropriate· funds of its election to 
terminate this Lease as of the date specified in such notice, which date shall be not less than 
thirty (30) nor more than sixty (60) days after notice is given by Po1t In case of ter.IIliiiation, the 
monthly Base Rent shall be reduced as provided above, and Tenant shall pay such reduced . 
monthly Base Rent up to the date oftennination. 

If at any time during the last six (6) months of the Term, the Premises or the Facility is 
damaged or destroyed, then either Poli or Tenant may tenninate this Lease by giving written 
notice to the other party of its election_ to do so within thirty (3 0) days after _the date of the 
occurrence ·of such damage; provided, however, Tenant may terminate only if such damage or 
destruction substantially impairs its use or occupancy of the Premises for the Pennitted Use .. The 
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effective date of termination shall be specified in the notice of termination, which date shall not 
be more than thirty (30) days from the date of tl1e notice, · . . . 

Notwithstanding anything to the contrary in this Lease, (i) Port shall have no· obligation 
. to repair the Premises or the Facility, (ii) Tenant shall ·not be entitled to any abatement 'of Rent, 
and (iii) Tenant shall 11.ot be entitled to tenninate this Lease, in the event t11e damage or . 
destrnction is attributable to any act or omission of Tenant, its Age;nts, or Invitees. In no event 
shall Port be required to repafr any daniage to Tenant's Property or any panelfog, decorations, 
railings, floor coverings, or any Improvements or other Alterations installed or made on the 
.Premises by or at the yXpense of Tenant. Notwithstanding any other provision of this Lease,.in 
the event the Premises or the Facility is substantially damaged or destroyed and Port intends to 
rebuild for a Port program or project that is inconsistent with this Lease, P01i may terminate this 
Lease upon written notice to Tenant. · 

17.2. Waiver. Port.and Tenant intend that the provisions of Section 17 goveni fully 111 
the event of any damage or destruction and accordingly, Port and Tenant each hereby' waives the 
provisions of Section 1932, subdivision 2, Section 1933, subdivision 4, Sections 1941 and 1942 
of the Civil Code of California or under any simila:i; Law now or hereafter in effect. 

18. EMINENT DOMAIN. 

18.1. General. If all or pmi of the Premises shall be taken by any public or quasi­
public authority under the power of eminent domain or conveyance in lieu thereof, this Lease 
shall terminate as to any p01iion of the Premises so taken or conveyed on the Date of Taking. 

18.2. Partial Takii1.gs. If (a) a pmt of the Premises shall be taken by any public or 
quasi~public auth01ity under the power of eminent domain or conveyance in lieu thereof, and 
(b) Tenant is reasonably able to continue the operation of Tenant's business in that portion of tl1e 
Premises remainllig, and'( c) Port elects to restore the Premises to al1 al'chitectural whole, then 
this Lease shall remain in effect as to the portion of the Premises remaining, and the Base Rent 
payable from the Date of Taking shall be reduced by an <'tmount that is in the same ratio to the 
Base Rent as the value of the area so taken bears to the total val'qe of the Premises in).mediately 
before the Date of Taldng. If, after a partial taking, Tenant is not reasonably able to continue the 
operation of its business in the Premises or Pott elects not to restore the Premises to an 
architectural whole; this Lease may be terminated by either P01i or Tenant by giving written 
I).otice to the other party iio earlier than thirty (30) days prior to the Date of Taking al1d no later 
than thirty (30) days after the Date of Taldng. Such notice shall specifJ"the date 'of termination, 
which shall be not less than thirty (30) nor fnore than sixty ( 60) days after the date of notice. 

18.3. ·Taking of the Facility. If any substantial po1tion of the Facility is taken tuider the 
power of eminent domain or conveyal1ce iii lieu thereof, whether ally portion of the Premises is· 
taken or not, Po1t shall have the right to terminate this Lease by written notice to Tenant witl1in 
thirty (30) days of the J)ate'of Taking. · 

,• ' . 
18.4. Temporray Takings. Notwithstal1ding anything to the contrary contained in 

Section 18, if a talcing occms with respect to all or any part of the Premises for a limited period 
of time, this Lease shall remain unaffected thereby and Tenant shall continue to pay Rent alld to 
perform all of the terms, conditions and covenants of this Lease. Tenal1t shall be entitled to 
receive that portion of any award representing compensation for the use or occupancy of the 
Preinises during the Term up to the total Rent owing by Tenant for the period of the taldng, and 

· Port shall be entitled to receive the balal1ce of allY award. . 

18.5. Award; Waiver; Termination of Lease; llent. Upon termination of this Lease 
ii1 its entirety pmsuant to Section 18.3, or pursual1t to an election under Section 18.2, then: (i) 
Tenant's obligation to pay Rent shall continue up until the date of termination and thereafter shall 
cease, alld (ii) P01i shall be entitled to the entire Award in connection therewith (including, but 
not limited to, ru1y portion of the Awal·d made for the value of the leasehold estate created by this 
Lease and any Improvements Pe1iaining to the Realty), and Tenant shall have no claim against 
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Poli for the value of any unexpired term of this Lease, provided that Tenant may make a separnte 
claim for compensation, and Tenant shall receive any Award made specifically to Tenant, for 
Tenant's relocation expenses or the interruption of or damage to Tenant's business or damage to 
Tenant's Prope1ty. Port and Tenant intend that the provisions of Section 18 shall govern fully in 
the event of condemnation and accordingly, Port and Tenant each hereby waive any right to 
tenninate Hus Lease in whole or in part under Sections 1265.110, 1265.120, 1265.130, and 
.1265 .140 of the California Ccide of Civil Procedure or under any' similar law now or hereafter in 
effect.· 

19. INDEMNITY AND EX CULP A TI ON. 

19.1. General Indemnity. Tenant shall Indemnify Po1t, City, including, but not limited 
to, all of their respective boards, c01mnissions, departments, agencies, and other subdivisions, 
and their respective Agents (collectively, "Indemnified Parties") from, and.shall defend them, 

. without cost to the Indei1111ified Parties, against any and all Claims arising directly or indirectly 
out of: (a) any accident, injury to or death.of any person, including any Agents and/or Invitees of 
Tenant, or loss or danrnge to or destruction of any property occmTing in, on or about the 
Premises, the Facility or any other Port prope1ty, from any cause whatsoever, or (b) any default 
by Tenant in the observance or perfonnance of any of the terms, covenants or conditions of this 
Lease, including the provisions of Section 20, or (c) the use, occupancy, manner of use or 
occ.upaney; or

1

ccindition of the Premises or the activities therein by Tenant, its Agents, or 
Invitees, or (d) any construction or other work Ulldertaken by Tenant on the Prei11ises whether 
before or during the Term, or (e) any acts, wnissions or negligence of Tenant, its Agents or 
Invitees, in, on or about the Premises, the Facility or any other Port prope1ty. 

19.2. Hazardous Materials Indemnity. 

(a) In addition to its obligations m1der Section 19.1, Tenant, for itself and on 
behalf of its Agents and Invitees, agrees to Indemnify the Indemnified Pmties from any and all· 
Claims and Hazardous Material Claims that arise as a result of: (i) any Hazm·dous Material · 
Condition, and (ii) Tenm1t's Exacerbation of any Hazardous Material Condition. 

(b) Tenant's obligation to Indemnify.the Indemnified Pmties includes: (i) costs 
incuned in, connection with any Investigation or Remediation requested by Po1i or required by 
any Environmental Regulatory Agency m1d to restore the affected m·ea to its condition before the 
Release; (ii) damages for diminution in the value of the Premises or the Facility; (iii) damages . 
for the loss or restriction on use of rentable or usable space or of any amenity of the Premises· or 
the Facility; (iv) damages arising from any adverse impact on matketing the space; (v) smns paid· 
in settlement of Claims, Hazardous Material Claims, Environmental Regulatory Actions, . 
including fines and penalties; (vi) natural resource damages; and (vi) attorneys' fees, consultant 
fees, expert fees, court costs, and all other litigation, administrative or other judicial or quasi­
judicial proceeding expenses. If P01t pays any costs within the scope of this section, Tenant · 
must reimbmse Port for Port's costs, plus interest at the Interest Rate from the date Port incurs 
each cost Lmtil paid, within three (3) business days after P01t1s payment derriand.· Tenant's 
obligations herem1der shall survive the expiration or earlier terminatio1i of this Lease. 

19.3. Scope of Indemnities. The Indenmification obligations of Tenant set forth ill this 
Lease shall be enforceable regardless of the joint or concunent, active or passive negligeµce of 
the Indemnified Pmiies, and regm·dless of whether liability without fault is i1i1posed or sought to 
be imposed on the Indemnified Parties. The Indenmific;ition obligations ·of Tenm1t set forth in 
.this Lease shall be enforceable except to the extent that such Indemnity is void or otherwise 
tmenforceable m1der applicable Law in effect on, or validfyretroactive to; the date of this Lease. 
Except as specifically pro\rided otherwise, the Inde1mlification obligations of Tenant set forth in 
this Lease shall exclude Claims resulting solely from the willful misconduct or gross negligence 
of the Indemnified Pa1ties. 
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In addition to Te1iaP.t's obligation to Indemnify the Inden1nified Parties, Tenant 
specifically acknowledges and agrees that it has fill immediate mid independent o.bligation to 
defend the Indemnified Parties from any Claim which actually or potentially falls within the 
Indenu1ification obligations of Tenant set forth in this Lease, even if the allegations are or may 
be groundless, false or fraudulent. This Indernnification by Tenant shall begin from the first 
notice that any claim or demaiid is or may be made and shall continue at all times the1·eafter. . . . 

19.4. · Exculpation and Waiver. To the fullest extent permitted by law, Tenant, as a 
material part of the consideratio11 to be rendered to Port, hereby waives any and all Claims, 
including without limitation all Claims mising from the joint or concunent, active or passive, 
negligence of the Indemnified Pa1ties, but excluding any Claims caused solely by the 
Indemnified Parties' willful misconduct or gross negligence. The Indemnified Paities shall not 
be respqnsible for or liable to Tenant,. fil1d Tenant hereby assumes the riSk of, and waives and 
releases the Indenmified Paities frotil all Claims, whether direct or indirect, known or unknown, 
foreseen· or tmforeseen, for any iajlUy, loss or dmnage to any person or prope1iy in or about the 

. Premises by or from ai1y cause.whatsoever including, without limitation, (i) any act or omission 
of persons occupying adjoining premises or any part of the Facility adjacent to or connected with· 
the Premises, (ii) theft, (iii) explosion, fire, steam, oil, electricity, water, gas or rain, pollution or 
contamination, (iv) stopped, leaking or defective Facility Systems, (v) Facility defects, (vi) 
damages to goods, wares, goodwill, merc.handise, equipment or business opportunities, (vii) 
Claim~ by persons in, upon or about Qu~ Premises, the Facility or any other Port property for any 
cause arising at aiiy time, (viii) alleged facts or circumstances of the process or negotiations 
leading to this Lease prior to the· Commencement Date, (ix) .ll1ability to use all or any p01iion of 
the Premises due to sea level rise, and (x) any other acts, omissions or causes to the fullest extent 
pennitted by law. · 

. Tenant m1derstands and expressly accepts and assumes the risk that miy facts concerning 
the Claims released in this Lease might be found later to be other than or different from the facts 
now believed to be true, and agrees that the releases in this Lease shall remain effective. 
Therefore, with respect to the Claims released in this Lease, Tenant waives any rights or benefits 
provided by Section 1542 of the Civil Code, which.reads as follows: 

A GENERAL RELEASE DOES NOT EXTEND TO CLAIMS THAT THE 
CREDITOR OR RELEASING PARTY DOES NOT KNOW OR SUSPECT 
TO EXIST IN HIS OR HER FAVOR AT THE TIME OF EXECUTING THE 
RELEASE AND THAT, IF KNOWN BY HIM OR HER, WOULD HA VE 
MATERlALL Y AFFECTED HIS OR HER SETTLEMENT WITH THE 
DEBTOR OR RELEASED PARTY. 

Tenant specifically acknowledges and confinns the validity of the release made above 
and the fact that Tenant was represented by counsel whb explained the consequences of the 
release at the time this Lease was made, or that Tenant had the opporttmity to consult with 
counsel, but declined to do so. 

19.5. Survival. Th~ provisions of Section 19 shall survive the expiration or earlier. 
termination. of this Lease. · 

20. ASSIGNMENT AND SUBLETTING. 

20.1. Transfer toAffiliate. 

(a) · Tenm1t may make a Transfer to an Affiliate without obtaining Port's 
consent, pi·ovided: (1) at the time Tenai1t provides Port with notice, an Event of Default, or an 
event that with notice or the passage of time or both would constitute an Event of Default if not 
cured, has occurred and remains uncmed; (2) if the proposed Trm1sferee is a successor to Tenant 
by purchase, such proposed Transferee ·shall acquire all or substantially all of the stock or assets 
of Tenant's business or, if snch proposed Trai1sferee is a successor to Tenfil1t by merger, 
consolidation or reorgm1ization, the continuing or surviving corporation shall own all or 
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substantially all of the assets of Tenant; (3) such proposed Transferee must have a net worth 
which is at least equal to the greater of Tenant's net worth as oftl1e Commenceme~1t Date or 
Tenant's net worth as of the day prior to tl1e proposed purchase, merger, consolidation or 
reorganization as evidenced to Port.' s reasonable satisfaction; ( 4) such ptoposed Transferee 
operates the business in the Premises for the Permitted Use and no other purpose; and (5) Tenant 
gives Pott written notice at least sixty (60) days prior to the effective date of the proposed 
Transfer and provides copies of all docmnentation evidencing Tenant's r~lationship with the 

·Affiliate and the Transfer Agreement within five (5) days after the actual Transfer Date . 

. (b) Po1i will have the right to: (j) request additional doClunentation and 
iuformation relating to Tenant's relationship with the Transferee for three (3) months after 
Tenant has delivered all documents required under Subsection (a); and (ii) object to the Transfer 
on the grOlmds that the Transferee is not an Affiliate as defined in this Lease, if written notice is 
delivered to Te1~ant within three (3) months after Port'sreceipt of all required and requested 
information. 

20.2. Transfer to Non-Affiliate. -· ·· · ·· ·· · - -·--- · · 

·(a) Except for a Transfer to an Affiliate meeting the requirements of 
Section 20.1, Tenant must obtain Port's prior written consent t6 any Transfer, which Port will not 

· withhold unreasonably. 

. (i) Tenant agrees that any of the following will be a reasonable basis 
for Port to withhold its consent: (1) at the time Tenant requests P01i's consent, an Event of 
Default, or an event that with notice 01; the passage of time or both would constihite. an Event of 
Default if not cured, has occurred and remains uncured; (2) the Transfer is an Assigm'nent or a 
Sublease by a Transferee of Tenant; (3) the Transferee's financial. condition is or may become 
insufficient to support all of the fmancial and other obligations of tl1is Lease; (4) the Transferee's 
intended use of the Premises is inconsistent with this Lease or otl1erv\rise will affect any Poli 
interest n1ateriallyand adversely; (5) the nature of the Transferee's use of the Premises would 
involve an increased risk oftl1e Handling or Release of Hazardous Materials or of fire or other 
casualty; ( 6) the business reputation or character of the Transferee or any of its Affiliates is not 
reasonably acceptable to Po1i; or (7) tl1e Transferee is not likely to conduct a business in the 
Premises of a quality substantially equal to Tenant's or otherwise reasonably acceptable to Poli ... 

(ii) Tenant also agrees that Po1i will have the right to impose 
. reasoimble conditions to a requested consent to a Transfer, which may include: (1) requiring the 

Transferee to assume all of Tenant's obligations under this Lease; and (2) giving Pmi the right to 
terminate vv'1.tl10ut notice all of Tenant's then-existing Subleases if this Lease is tenninated before 
the existing Suble~es expire: · 

(b) At least sixty ( 60) days before any Transfer to a Non-Affiliate, Tenant 
must give Port a Transfer Notice and the following: (i) financial statements for the three (3) years 
before the Transfer Date (or each year of the proposed Ttansferee's existence, if shorter) for the 
Transferee and for any other Pei'son who will be liable for Tenant's. obligations under this Lease; 
(ii) Tenant's current financial statements; (iii) a copy of the proposed Transfe~· Agreement; and 
(iii) the Transferee's completed pre-screening and leasing application. In addition, Tenant must 
provide: (1) any other information, docun1entation, or evidence that Pmirequests to enable P01i 
to evaluate the Transfer and the Transferee; and (2) if any of the Transfer Terms.are modified 
before the Transfer Date, a new Transfer Notice and all relevant docmnentation for any modified 

. Transfer Terms. Ten~t's Transfer Notice will not be complete tmtil Tenant has pi:ovided Port 
with all information required under this Subsection. · 

'(i) Fm up to thirty (30) days after receipt of the complete Transfer 
Notice, Pmi will have the right to: (1) te1winate this Lease as of the proposed Transfer Date; (2) 
sublease or take an assigmnent from Tenant of the interest that Tei1ant proposes to Transfer, on. 
the same terms and conditions as stated in the Transfer Agreement; and (3) negotiate ai.1d 
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contract directly with the Transferee on terms acceptable to Port in its sole and absolute 
discretion. · 

· (c) · If Port consents to the Transfer, Tenant must close the Transfer on the 
Transfer Terms stated in the Transfer Notice within ninety (90) days after Port notifies Tenant of 
Port's consent. If the Transfer Agreement dpes not close within the 90-day period, then Port's 
consent will expire, unless Tenant gives Port a new Transfer Notice, in which case Port again 
will be entitled to. exercise any of the options under this Section.. · · 

( d) Any Transfer that does not comply with this Section fully will constitute 
an incurable Event of Default and will be void as to Port and this Lease. Pott1s consent to one 
Transfer will have no effect with respect tQ any other Transfer. 

· (e) Tenant agrees to reimburse Port for all costs, including attorneys' fees, that 
Port incurs to review, investigate, process, document, disapprove, or approve any Transfer 
request. 

20.3. Sublease. In addition to all requirements in Section 20.2, .the following 
provisions apply to any Transfer in the fonn of a Sublease. 

(a) ·Until the occurrence of an Event of Default, Tenant will have the right to . 
receive and collect rents from the Sublease. The Subfoase must require the Transferee to pay the. 
rent and other sums due under thE'. Sublease·directiy to Port lipon receiving Port's written notice 
that Tenant is in default under this.Lease, a copy of which Po1t will deliver to Tenant. Tenant 
agrees that it will hold in trust for Port's benefit any Sublease rent or other sums that Tenant 
collects from .the Transferee after Port's noti<;:e to. the Transferee, and Tenant.will be obligated to 
forward the same to Port immediately upon receipt. Port's collection of rents and other sums 
under this Section.will not.constitute Port's acceptance of attornrnent by the Transferee. 

.. (b) Tenant agrees to pay to Port iimnediately upon receipt all Excess Rent, 
less Subletting Expenses, as Additional Rent. In calculating Excess Rent, Subletting Expenses 
will be am01iized on a straight-line basis over the term.of the Sublease, without interest For 
example, if: (i) the tenn of the Sublease is 5 years; (ii) Sublease rent is $5,000 per month; (iii) 
Tenant's concurrent Rent payable for the Sublease premises.is $3,000 per month; (iv) Tenant's 
Subletting Expenses are $15,000 in brokerage commissions and $15,000 for new tenant 
improvements for the Sublease premises, then the amount of Excess Rent Tenm1t must pay to 
P01i in coimection with the Sublease is $1,500 per month, as shown in the calculation below. 

Term of Sublease: 

Subletting Expenses: 

. Amortized Subletting Expenses: 

Exce.ss Rent: 

Additional Rent: 

· 5 years X: 12 .months = 60 months 

$15,000 + $15,0~0 = $30,000 

$30,000/60 months= $500/month 

$5,000/month - $,3,000/month = $2,000/month 

$2,000/month- $500/month = $1,500/month 

20.4. Sale. In addition to all requirements in Section 20.2, the following provisions. 
apply to m1y Transfer in the form of a Sale. 

(a) Tenant must pay to Port twelve percent (12%) of Tenant's Net Sale 
Proceeds as P01t1s Sale Paiticipation, concurrently with ai1d as a condition to the Sale Closing. If 
Tenant operates at multiple locations, then Port's.Sale Participation \vill be calculated using only 
the Gross Sale Proceeds, Net Sale Proceeds, ai1d Costs of Sale reasonably attributable to the 
Premises. 
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(b) As soon as available after Port consents to the Sale, Tenant must deliver to 
Port an estimated closing statement that includes Tenant's best estimate of: (i) Gross Sale 
Proceeds; (ii) Costs of Sale; (iii) Net Sale Proceeds; and (iv) Pmi's Sale Participation. The 
closing state'ment must be updated and delivered to Pmi the business day before the Sale 
Closing. If an escrow account is not established for the Sale, Tenant's chief financial officer or 
independent accolmtant must certify to Port lmder penalty of perjury tl1e acctiracy ()f the furnl 
closing statement or provide a detailed accounting of and documentation supporting any 
variances from the estimated closing statement in fonn and content reasonably acceptable to 
Pmi. Tenant must submit the amotmt of any underpayment with the certificate or accotmting. 
Tenant's obligation to pay Port's Sale Pmiicipation will survive the Sale Closing and the 
expiration or termination of this Lease. · 

( c) If Tenant constrnded Initial. Tenant Improvements at tlle Premises, Net 
Sale Proceeds will be reduced by Tenant's Adjusted Basis, but only i,f Po1i previously approved 
Tenant's Certified Construction Costs as follows. 

. . 

(i) Within niiiety (90) days after ·completion of the Initial Tenant. 
Improvements, Tenm1t must deliver to Port a Construction Costs Report in form and content 
acceptable to Port in its reasonable discretion, accompanied by a CP A's agreed-upon procedures 
report prepared in accordance with AI CPA standards for compliance attestation and specifying 
Port aH an intended user. Port will notify Tenant in writin~ whct11cr Port a2rees or disagrees v1ith 
Tenant's Construction Costs Report within ninety (90) days after receiving~it. Port wil(have the 
right to inspect Tenant's Books and Records for the Construction Costs Repmi. Tenm1t must 
keep accurate Books and Records of all Construction uiltil the later of two (2) years after 
Tenm1t's submission of its Construction Costs Repmi or six (6) months after any dispute 

·regarding the Construction Costs has beenresolved. Tenant's failure to submit a Construction 
Costs Report as and when required under this Section will be deemed a waiver of its right.to 
make a reduction to Net Sale Proceeds . 

. For example, if: Ci) Initial Tenant Improvements have a Class Life of 15 years; (ii) 
Ce1iified Construction Costs m·e $3 million; (iii) Gross Sale Proceeds· are $10 million; (iv) Costs 
of Sale m·e $200,000, leaving Net Sale Proceeds of $9.8 million; ahd (v) the Closing Date is the 
sixth (6th) anniversm'Y of the "placed in service" date ofthe Initial Tenm1t Improvements, then 
Po1i's Sale Paiiicipation is $1,170,000, as shown in the calculation below. 

Gross Sale Proceeds: $10,000,000 
Costs of Sale: $200,000 
Net Sales Procee_ds before Adjusted Basis reduction: $9,800,000 
Certified Construction Costs ofinitial Tenant 
Improvements: . 
Adjusted Basis (10/15 years unamo1iized): 
Net Sales Proceeds less Adjusted Basis: 
Poli's Sale P;niicipation@ 12% of adjusted Net 
Sales Proceeds: 

$3,000,000 
$2;000,000 
$7,800,000 

$936,000 

. 20.5. Notice to Port. In addition to the obligations under Section 6.2, within thirty (30) 
days of entering into any agreement under which Tenant grm1ts mw person the right to occupy or 
use any p01iion of the Premises for any period of time, including without limitation, any . 
assigim1ent, sublease, license~ permit, concession or vendor agreement or other agreement or 
renewal thereof, Tenm1t shall provide written notice to Port and a copy of such agreement, 
regardless of whethet P01i consent is required under this Lease for such agreement. Tenm1t 
agrees to provide such further information as may be requested by City cir Port. to enable 
compliance with rep01ih1g obligations under state Law and San Frai1cisco Administration Code 
Secti01is 23.38 and 23.39 (or any successor ordinance). · 
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20.6. · Transfer Agreement Requirements . . Afi.Y Transfer Agreement must include the 
provisions set forth below. 

(a) . The Transferee's express asstunption of, and aclmowledgement and 
agreement that the Transferee will be jointly and severally liable for, all of Tenant's obligations 
under this Lease; · 

. (b) Thelndemnification clause and waiver of claims provisions in Se~tion 19 
(Indeniiuty and Exculpation); 

· ( c) Insurance provisions requiring that all of the Transferee's liability and: 
. other insurance policies naiue 11The City and County of San Francisco, the San Francisco Po1i 
Commission, and their officers, agents, employees, and representatives 11 as additional insureds 
and aclrnowledging Port's right to demand increase4 coverage to· amounts customarily required 
by other San Francisco landlords for premises where business activities similar to the 
Transferee's are conducted; 

( d) A provision stating that if this Lease is terminated for any reason, the· 
Ttansferee's right to possession Lmder the Transfer Agreement will terminate; 

. . ( e) A provision under wluch the Transferee expressly waives any and all 
relocation assistance and benefits in c01mection with this Lease to the extent permitted by 

. applicable Laws; and · 

(f) A provision under which the Transferee expressly agrees to repo1i the 
trnn!'lfer to the County Assessor in accordance With Section 6.2 of this Lease .. · 

. . . . 
20.7. Transfer Audit. Tenant agrees to make its Books and Records available tO, and 

cooperate with, any Port representat~ve for the purpose of conducting an audit of the accuracy of 
Tenant's financial repo1ting on the Transfer for one (1) year after the Expiration Date. If an audit 
teveals that Te1-i.ant has overstated Subletting Expenses or any other costs in connection with a · 
Transfer, Tenant must pay Port promptly up911 demand the difference between the aniount 
Tenant deducted and the amount it should have deducted, plus interest at the Interest ~ate from . 

· the Transfer Date until paid. As USt'1d in this section, Tenant'includes Affiliates where applicable. 

. 20.8. Acknowledgement. Tenant aclmowledges and agrees that Port's rights with 
respect to Transfers are reasonable limitations for plU-poses· of California Civil Code Section 
1951.4 and waives any Claims arisingfromPort's actions undertlus Section20. . 

i0.9. Transfer Definitions. For the purpose of this Section, references to this Lease 
aiid the Premises meai'l this Lease and.the Premises to the extent Tenant's leasehold iiiterest is 
affected by a Tr~nsfer. Other applicable definitions are .in Section 3 7. · . · 

21. DEFAULT BY TENANT. 

Any of the following shall constitute an event of default (the 11Event of Default") by 
Tenant hereunder: · · 

(a)· faillU'e to pay to Port any Rent or other sum payabfo hereunder when due; 
ai1d such default continues· for a period.of tlm~e (3) days following written notice from Port.. 
Notwithstanding the foregoing, Port shall not berequired to provide such notice more than twice 
during any 12-month period, and any such _failure by Tenant after Tenaiit has received two (2) · 
such notices in such 12-month period shall constitut~ an Event of Default by Tei1ant hereunder 
without ai1y :further action by Port or opportunity of Tenant to cure except .as may be required by 
Sectio~1 1161 of the Califo1~nia Code of Civil Procedure; or · 

(b) failure by Tenant to deliver the Monthly Percentage Rent Staten1ent or 
Annual Statement when due and such default continues for a period of three (3) days following 

. written notice from P01i. Notwithstanding the foregoii1g, Port shall not be required to provide 
. such notice more than twice during any twelve (12) month period, and any such faih.rre by 
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. ' . . 

Tenant after Tenant has received two (2) such notices in such twelve (12) month period shall, at 
the.option of Port, constitute anEvent of Default by Tenant hereunder without any further action 
by Port (including, but not limited to, notice to Tenant of such failure) or opportunity· of Tenant 
to cure except as may be required by Section 1161 of the California Code of Civil Procedure; or 

( c) a second understatement by Tenant. of its Gross Revenues for any audit 
period by five percent (5%) or more within any three (3) Lease Year period of the first such 
understatement; or · 

. ( d) failure to comply with Tenant's management covenants set forth in 
Section 31, as determined by Port in its sole and absolute discretiot} and such failure continues 
for a period of two (2) days following written notice from Port; or 

(e) abm1donment or vacation of the Premises by Tenant; or 

(f) · failure to pay Po1i at close of escrow of any Sale, Poli's Participation fo 
Net Sale Proceeds m1d such default continues for a period of three (3) days following written 
notice from Port-·· ..... --- -- .. --,-·- - · 

(g) failure to use the P1:emise~ solely for the Pennitted Use, as determined by 
Port in its sole and absolute discretion and such failure· continues for a period of twenty-four (24) 

· homs following written notice from Port; provided, however, that notwithstanding the foregoing; 
failure to use the Premises solelv for the Permitted Use shall. at Po1t's sole and absolute 
discretion, 'be deemed m1 incurable breach of this Lease, allowing Poli to imn;iediately terminate 
this Lease upon written notice without an opporhmity to clire; or 

(h) failure by Tenant to execute m1d deliver to Poli the estoppel ce1iificate 
within the time period and in the manner required by Section 33.3 below, and Tenant's failure to 
cure the foregoing default within five (5) days following written notice from Port; or 

(i) a Transfer, or attempted Transfer, of this Lease or the Premises by Tenant 
contrary to the provisions of Section 20. above; or · 

· G) . failure by Tenm1t or Tenant's insurance broker as applicable to provide 
evidence of insurance coverage complying with the provisions of Section 16 above, failure to 
maintain any inslirance required to be maintained by Tenm1t pursuant to this Lea.Se, or if any · 
such insurance· shall be cm1celed or tertninated or shall expire or be reduced o'r materially 
chm1ged, except as permitted in this Lease, m1d Tenm1t's or Tenm1t's broker's failure to deliver 
evidence of such coverage or failure to reinstate such coverage, all within three (3) business days 
following written notice fro'm Poli; or · 

(k) failure by Teiwnt to comply with the provisions of Section 15 above and 
Tenant's failure to cure the foregoing default within twenty-four (24) hom:s following written 
notice from Port. If such default cmmot reasonably be cured within such twenty-four (24) hom 
period, Tenm1t shall not be in default of this Lease if Tenm1t commences to cure the default 
within such twenty-four (24) hom period and diligently and in good faith continues to cure the. 
default, provided, however; iu. no event shall Tenm1t have more than thl1iy (30) days to cure such 
default; or · · 

(1) failure by Tenant to discharge any lien or encumbrance placed on the 
Facility or any part thereof in violation of this Lease within ten (10) days after the date ·such lien 
or enclm1brance is filed or recorded against the Facility or any part thereof, or if Tenant has no 

. knowledge of such lien, then Te1iant shall discharge such lien or encumbrai1ce within fifteen (15) 
days following Tenm1t's knowledge bf such lien or encumbrance; or 

(m) failure by Tenant.to observe, keep or perform m1y of the other terms, 
· covenants, agreements or conditions contained in this Lease and required to be observed or 

performed by Tenai1t m1d not specifically enumerated in this Section 21, ai1d such failure 
continues for a period of fifteen (15) days after written notice by Port, provided .that if such 
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.default is not capable of cure within.such fiftee1i (15) day period, Tenant shall have a reasonable 
period to complete such cure if Tenant promptly tmdertakes action to cure s1,ich default within 

· such fifteen (15) day period and thereafter diligently prosecutes the same to completion within 
· sixty ( 60) days after the receipt of notice of default from Port. Port shall not be reqi;iired to · 
provide such notice more than twice in any twelve (12) month period with respect to any 
material non-monetary defaults and after the second notice in any calendar year, any subsequent 
failure by Tenant dming such twelve {12) month period shall automatically ·constitute an Event 
of Default hereunder; or · 

(n) Tenant shall become banlaupt or insolvent or malce a.fransfer in fraud of 
· ·.creditors, or make an assigm11ent for the benefit of creditors, or bring or have bi:ought against 

Tenarit any action or proceedings of any kind under any provision of the U.S. Bankruptcy Code 
or under any other insolvency, banlm1ptcy or reorganization act and, in the event such · 

. proceedings. are involuntary, Tenant is not discharged from the same within sixty (60) days 
. thereafter; or 

( o) a receiver is appointed for a substantial part of the ·assets of Tenant and 
such receiver is not discharged within sixty ( 60) days; or . . 

(p) this Lease or· any estate of Tenant urider this Lease shall be levied upo.n by 
any attachment or execution and such attachment is not stayed or lifted within sixty ( 60) days; or 

{q) without limiting the provisions of Sections 21(c) above or 2l(g) above or . 
lengthening the cure periods tmder.those subsections, failure by Tenantto .comply with Laws and 
Tenant's failure to cure the foregoing default within forty-eight ( 48) homs following written 
iiotice from Port. 

22. PORT'S REMEDIES. 
. . . 

Upon Tenant's Event of Default, Port shall, without :fmther notice or demand of any kind 
to Tenant or to any other person, have the remedies described in Sections 22.1. through 22.4 
below: · 

22.1. Tenant's Right to Possession Not Terminated. P01t has the remedy described in 
Section 1951.4 of the. California Civil C.ode (a landlord may continue the lease in effect after a 

. tenant's breach and abandonment and recover rent as it becoi1rns due, if the tenant has the right to 
sublet and a.Ssign subject only to rea.Sonable limitationsYmider which it may continue this Lease 

. in full fore~ fil1d effect and Port may enforce all of its rights and remedies tmder this Lease, 
including the right to collect Rent when due. Dming the period Tenant is in default, Port may 
enter the Premises without terminating this Lease and rel et them, or any part of them, to third 
·paities for Tenant's account Tenant shall be liable immediately to P01t for all reasonable costs· 
Port incurs in reletting the Premises, includi11g, but not limited to, broker's commissions, 
expenses of remodeling the Premises required by the reletting and Eke costs. Reletting can be 
for a period sh01ter or longer than the remaining Term, at such rents and on such other teri.11s and 
conditions as Pmt deems advisable. Tenant shall pay to Port the Rent dl~e under this Lease on 
the dates the Rent is due, less the Rent P01i receives from any reletting. In the event that Port 

. shall elect to so relet, the1nentals received by P01t from .such reletting shall be applied in the . 
following order: (i) to rei:rnonable attorneys.' fees incul1'ed by P01t as a result of a default and 
costs in the event suit is filed by Port to enforce such remedies; (ii) to the payment of any 

. indebtedness other than Rent due hereunder from Tenant to Po1t; (iii) to the payment of any costs 
of mainta:ll1ing, preserving, alt~iing, repairing and preparing the P1:emises for relerting, the other 
costs of relerting, including but not limited to brokers' commissions,.attorneys1 fees and expenses 
of removal of Tenant's Personal Property, trade fixtures and Alterations; (iv) to the payment of 
Rent due and unpaid herem1der; (v) to the payment of future Rent and other sums payable by 
Tenant hereunder as the same may become due and payable hereunder; and (vi) the balance, if 
any, shall be paid to Tenant upon (but not before) expiration of the Tenn. Should that portion of 
such. rentals received from .such reletting during any month, which is 12pplied to the payment of 
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Rent hereunder, be less than the Rent payable during the month by Tenm1t l,J.eteunder, then 
Tenm1t shall pay such deficiency to Port. Such deficiency shall be calculated m1d paid monthly. 
No act by Port allowed by this Seetion 22. l shall tei·minate this Lease unless Port notifies Tenant 
that Port elects to terminate this Lease. After Tenant's default and for as long as Port does not 
ternunate Tenant's·.right to possession of the Premises, if Tenm1t obtains Port's conse1it Tenant 
shall have the right to assign or sublet its interest in this Lease, but Tenant shall not be released 
from liability. 

22.2. Termination of Tenant's Right to Possession. Port may terminate Tenant's right 
. to possession of the Premises at m1y time. No act by Port ot]?-er than giving notice of termination 
·to Tenant shall terminate this Lease. Ac.ts of maintenance, efforts to rel et the Premises, or the 
appointment of a recdver on Port's initiative to protect Port's interest under this Lease shall not 
constitute a termination of Tenantts right to possession. If Port elects to te1111inate this Lease, 
Port has the rights m1d remedies provided by California Civil Code Section 1951.2, including the 
right to recover from Tenant th~ following. · 

(a) The worth at the time of award of the unpaid Rent which hac;l been earned 
at the time of terminahon; plus 

. (b) . The worth at the time of awm·d of the amolU1t by wluch the tmpai'd Rent 
which would have been emned after ternunation until the time of awm·d exceeds the mnount of 
suc.h rental loss that Tenant proves could have been reasonably avoided;,.Plus 

(c) . The worth atthe fone of award of the amount by which the unpaid Rent 
. for the balm1ce of the Term after the time.of awm·d exceeds the mnount of the loss of Rent that 
Tenant proves could be reasonably avoided; plus 

(d) Any other m11ounts necessm-y to compensate Po1t for the detriment 
· proximately caused by Tenant's default, or which, in the ordinm·y comse of events, would likely 
result, including, but not limited to,' attorneys' fees and comi costs, the costs of calTying the 
Premises such as repairs, maintenance, taxes and insurance premiums, utilities, security 
precautions m1d the reasonable costs and expenses inctmed by P01t in (i) retaking possession of 
the Premises; (ii) cleaning and making repairs m1d alterations necessary to return the Premises to 
good condition and preparing the Premises for re letting; (iii) removing, transporting m1d storing 
any of Tenm1t's Property left at the Premises (although' Port shall have 1io obligation so. to do); 
and (iv) reletting the Premises, including, without limitation, brokerage commissions, advertising· 
costs and attorneys' fees .. Effo.1is by Port to mitigate the dainages caused by Tenm1t's breach of 
this Lease do not waive _Port's. rights to recover ·dmnages upon termination. 

The nworth at the time of award'' of the amotmts referred to in Sections 22.2(a) and 
22.2(b) above shall be computed by allowing interest at an annual rate equal to the lesser.ofthe 
Interest Rate or the maxirrium non-usurious rate Port is permitted by Law to charge. The "wo1th 
at the time of awm·d" of the an10U11t referred to in Section 22.2( c) above shall be. computed by 
discoU11ting the m1)0U11t at the discount rate of the Federal Reserve Bm:ik of Sm1 Francisco at the 
time of award, plus one percent (1 %). · 

22.3. Appointment of Receiver. Port shall have the right to have a receiver appointed 
to collect Re!lt and conduct Tenant's business. Neither the filing 9f a petition for the 
appointment of a receiver nor the appointment itself shall constitute m1 election by Port to 
terminate this Lease: · · 

22.4. Port's Right to Cure Tenant's Default. Port, at any time, may, at Port's sole 
option, cure· the default at Tenant's cost. If m1de1iakes any act to cure or attempt to cµre such 
default that requires the payment of miy sums, or otherwiSe incurs any costs, damages; or 
liabilities (including .without limitation, attorneys' fees), all such sums, costs, damages or 
liabilities paid by Port shall be due immediately from Tenant to P01t at the time the smn is paid, 
and if paid by Tenant at a later date shall bear interest at the lesser of the Interest Rate or the 
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maximmn non-usurious rate Portis permitted by ·La\~ to charge from the date such sum is·paid 
by Porf until Port is reimbursed by Tenant. · 

22.5. No Accord and Satisfaction. No payment by Tenant or receipt by Port of an 
amount less than the Rent due tmder this Lease shall be deemed to be othe1' than 11on account". of 
the earliest Rent due; .nor shall any endorsement or statement on any check or payment, or letter 
accompanying such check or payment, be deemed an accord and satisfaction. Port may accept 
any such partial payment or tender without prejudice to its right to recover the balance of any 
amom1t due and to pursue any other remedy herein provided at Law or in equity. 

. 22.6. Waiver of Redemption.. Tenant hereby waives, for itself and all persons claini.ing 
. by and lmder Tenant, redemption or relief from forfoiture under California Code of Civil 
Procedure Sections 1174 and 1179, or under any ·other pertinent present or f-l.1ture Law, in the 
event Tenant is evicted or Port takes possession of the Premises by reason of ai1y default of 
Tenant hereunder. · 

22. 7. Habitual Late Payer. In the event Tenai1t is deemed to·be a Habitual Late Payer, 
in addition to any other remedies available to Port, Port may; by written notice, require that 
Tenai1t enter ihto direct electronic payment arrangements and/or Port may require payments of 
Rent be made in advance on a quarterly basis. · 

22.8. Remedies Not Et:clusive. The remedies set forth in Section 22 ai·e not exclusive; 
they ai:e cumulative and in addition to any and all other rights or remedies of Port now or later 
allowed by Law or in equity. Tenant's obligations hereunder. shall survive any tennination of 

. this Lease. · 

23. LITIGATION EXPENSES; ATTORNEYS' FEES. 

23.1. Litigation. Expenses. The prevailing party in ai1y action or proceeding (includii:ig 
any cross-complaint, counterclaim, or bankruptcy proceeding) against the other party by reason 
of a claimed default, or otherwise arising out of a party's performance or alleged non­
performance und~r this Lease, shall be entitled to recover from the. other party its costs· and 
expenses of suit, including but noflimited to reasonable attorneys' fees, which shall be payable 
whether or not such action is prosecuted to judgment. "Prevailing party" within the meaning of 
this Section shall in.elude, without limitation, a party who substantially obtains or defeats, as the 
case may be, the relief sought in the action, whether by compromise, settlement, ju\3-gment or the 
abandonment by the other party of its claim or defense. · 

. ' 

23.2. Appeals. Attorneys' fees under this Section shall include attorneys' fees and all 
other reasonable costs and expenses incmTed in c01mection with any appeal. 

23.3. City Attoriiey. For purposes of this Lease,' reasonable fees of attomeys of the 
·City's Office of the City Attorney.shall be based on the·fees regularly charged by private 
attorneys ·with an equivalent number of years of professional experience ( calctilated .by reference 
to earliest year of adinission to the Bar of any State) who practice in Sai1 Francisco in law fums 
with approximately the same number of attorneys as employed by the Office of the City 
Attorney. · 

24. PORT'S ENTRY ON PREMISES. 

. 24.1. E11t1y for Inspection. Port and its authorized Agents shall have the right to enter 
the Premises without notice at any time during normal business holu·s of generally recognized 
business days, provided that Tenant or Tenant's Agents·are present on the Premises (exceptin the 
event of an emergency), for the pmpose of inspecting the Premises to determine whether the 
Premises is in good condition ai1d whether Tenant is complying with its obligations under this 
Lease. · 
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24.2. General Ent1y. In addition to its rights pursuant to Section 24. l above, Poli and 
its authorized Age1its shall have the right to enter the Premises at all reasonable times and upon 
reasonable notice for any of the following purposes: · 

(a) To perfonu any necessary maintenance; repairs or restoration to the 
.Prewises or the Seawall, or to perform any services which Po1i has the right or obligation to 
perform; 

(b) To serve, post, or keep posted any notices required or allowed under the 
provisions of this Lease; 

( c) To post "For Sale11 signs at any time during the Tem1; to post "For Lease" 
signs during the last six (6) months of the Tenn or during any period in which Tenant is in 
default; · 

( d) On an occasional basis, at all reaso.nable times after giving Tenant 
· ~easonable ad~ance written or oral notice, to show the Premises to prospective tenai1ts or other 
·mterested·parties; ·-· ·~ ·· ··· ·- ---···· ····· ···--· - · ····-· - ··· ····· -- · --- - ····-· ··-· · -

( e) ff any excavation or other construction is unde1iaken or i~ about to be 
unde1iaken on any property or street adjacent to the Premises, to shore the foundations, footings 
or walls of the Premises and to erect scaffolding ru1d protective bru1foades around and about the 
n------~-:e~ r--n _;ernr.--rl..:cl-.- ~ ... r...-. ...... .-.,..,,....~•..-Y ! ..... .-..""' .. ..,......,,...ro.f.!,..,.~ .. .,.,.,~+1 ... rn"fn1..,. nr.+~"tr:+~os (hu+ 1"l•A+ Or\. ".lC1 fn 1"'\l•t:>"tfPnf r.r 
r I et l 11:-..; :-s '1t:i .l (-1,')\)J.ltlu.1.y 11i;::;l_,..v~~ct1y 11.L vu1111'=.·Vt!.uu YY 1ui uuv11· a., ... u·v it.i_.._.. \ L! t. .uv1..- :Jv u....., i..v p.i.""", ...,.1.. ...... v.i. 

unreasonably restrict entry to the Premises), and to do any other act or thing necessmy for the 
safety or preservation of the Premises during such exc~vation or other construction; or 

(f) To obtain environmental srunples and perfonn equipl'nent .and facility . 
testing. 

24.3. . Emergency Entry. Poli may enter the Premises at any time, without notice, in the 
event of an emergency. Poli shall have the right to use any and all means which P01i may deem 
proper in such an emergency in order to obtain entry to the hemises. Entry to the Premises by 
ru1y of these nieans, or otherwise, shall not m1der any circmnstances be constrned or deemed to 
be a· forcible or unlawful entry into, or a detainer of, the Premises, or an eviction ofTenru1t from 
the Premises or m1y portion of the Premises. 

24.4. No Liability. Port shall not be liable in ru1y manner, and Tenant hereby waives 
any Claim for damages, for any inconvenience, distmbance, loss of business, nuisance, or other 
damage, including without limitation any abatement or reduction in Rent, arising out of Po1i1s 
entry onto the Premises as ·provided in Se.ction 24 or performance of any necessary or required 
work on the Premises, or on accom1t of bringing necessary niaterials, supplies and equipment 
into or through the Premises during the course thereof, except dmnage resulting solely from the 
vvillful misconduct or gross negligence of Po1t or its authorized representatives. . . : 

24.5. Nondisturbance. Port shall use its commercially reasonable.efforts to conduct its 
activities·on the Premises as allowed in Section 24 in a manner which, to the ext.ent reasonably 
practicable, will minimize annoyance or disturbance to Tenant. 

25. SURREJ'IDER AND QUITCLAIM. 

25.1. Surrender. Upon expiration or earlier termination of this Lease, Tenm1t shall 
st,irrender to Po1i the Premises in good order, condition, and repair (except for ordinary weru· m1d 
tear occurring after the last necessary maintenance made by Tenru1t and except for destruction or 
condenmation as described in Sections 17 and 18 hereof). Ordinm·y wem and tem shall not 
.include any dm1mge or deterioration that would )lave been prevented by proper maiptenm1ce by 
Tenant, or Tenm1t otherwise performing all of its obligations under this Lease.· The Premises 
·shall be sunendered Clean, free of debris, waste, and Hazardous Materials, and free and clear of 
all liens and encumbrances other than liens and encumbrances existing as of the date of this 
Lease and any other encumbrances created by Poli. On or before the expiration or em·lier 
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termination of this Lease, Tenant at its·sole cost shall remove from th~ Premises, and repair any 
damage caused by removal of, Tenant's Property, :ll1cluding any signage and Alterations and 
Improvements specified in Port's Notice of Removal. Except for those designat_ed in Port's 
Notice of Removal, Alterations and Improvements shall remain in the Pi:emises as Port property. 

If the Premises is not surre1idered at the end of the Term or sooner termination of this 
Lease, and in accordance with the provisions ofthis Section 25 fl.nd Section 13 .~, Tenant shall 

· continu~ to be responsible for the payment of Rent (as the same m.ay be increased pursuant to 
Section 26.2 or 26.3 below as applicable) until the Premises is smrendered in accordance with 
these Sections, and Tenant sh!lll Indemnify Port from and against any and al! loss or liability 
resulting from delay by Tenant in so surrendering the Premises including, without limitation, any 
costs of Port to obtain possession of the Premises; any loss or liability resulting from any Claim 
against Port made by any suc·ceeding tenant or prospective tenant founded on or resulting from 
such dday and losses to Port due to lost opportunities to lease any portion of the Premises to any. 
such succeeding tenant or prospective tenant, together with, in each instance, reasonable · 
attorneys' fees and costs. · 

· ·· No act or conduct of Port, including, but not limited to, the acceptance of the keys to the 
Premises, shall constit·ute an acceptance of the .surrender of the Premises by Tenant before the· 
expiration of the Term. Dnly a written notice from Port to Tenant confirming termi1iation of this 
Lease and surrender cif the Premises by Tenant shall constitute acceptance of the surrender of the 
Premises and accomplish a t~nnination of this Lease. 

25.2. Quitclaim. Upon the expiration or earlier termination of thi~ Lease, the Premises 
shall automatically, ·and without further act or conveyance on the part of Tenant or Port, become 
the property of Port, free and clear of all liens and.without p;:i.yme11t therefore by Port and shall 
be smrendered to Port upon such date. Upon or at any time after the expiration or earlier 
termination of this Lease, if requested by Poli, Tenant shall promptly deli vet to Port, without 
charge, a quitclaim deed to the Premises and any other instrumentreasonably requested by Port 
to evidence or otherwise effect the termination of Tenant's leasehold estate hereunder and to 

· effect such transfer or vesting of title to the Premises or any po1iion that Port agrees are to 
remain part of the Premises. · 

253. Abandoned Property. Any items, including Tenant's Property, not removed by 
· Tenant as required herein shall be deemed abandoned. Port may retain, store, remove, and sell or 

otherwise dispose of abandoned Tenant's Property, and Tenant waives all Claims against Port for 
any damages resulting from Po1t's retention, removal and dispositio1i of such property; provided, 
however, that Tenant shall be liable to Port for all cost.s incuned in storing, removing and· 
disposing of abandoned Tenant's Property and repairing any damage to the Premises or the 
Facility resulting from such removal. Tenant agrees that Port may elect to sell abandoned 
Tenant's Prnperty and offset against the sa1es proceeds Port's storage, removal, and disposition 
costs without notice to Tenant or otherwise ·according to the procedures set forth in California 
Civil Code Section 1993" the benefits of which Tenant waives . 

. 25.4. Survival. Tenant's obligation under this Section 25 shall survive the expiration or 
earlier tennination of this Lease. · 

26. HOLDING OVER. 

26.1. Ternis of Holdover Tenancy. Any holding over after the expiration of the .Terl'n 
shall .not constitute a renewal of this Lease, but shall be deemed a inonth-to-month tenancy upmi 
the tenns, conditions, and covenants of this Lease, except as provided in thi.s Section. Either 

· party may cancel the ·month-to-month tenancy upon th:lliy .(30) days written notic;;e to the other 
party. Tenant shall Indemnify Po1i from and against any and all loss or liability resulting from 
Tenant's delay in surrendering the Premise.s includ:ll1g, without limitation, any loss or liability 
resulting from any claim against Port made by any succeeding te1'lant or prospective tenant 

. founded on or resulting from such delay and losses to Port due to lost opportunities to lease any 
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po1iio11 of the Premises to any such succeeding tenant or prospective tenant, together with, in 
each case, actual attorneys' fees and costs. 

26.2. With Consent. If Tenant holds over with the prior written consent of Pmi, 
mon:thly Base Rent shall be equal to one hundred fifty percent (150%) of the monthly Base· Rent 
payable in the month immediately preceding the expiration of this Lease; provided that if both 
Tenant and Port desire fo enter into a new lease or extend the existing tenn of this Lease but have 
~1ot yet executed such new lease or extension solely due to Port's delay to produce such 
document, then the monthly Base.Rent during such holdover period shall be equal to the higher 
of: (a) the Base Rent payable in the month immediately preceding the expiration of this Lease, or 
(b) the then cmrent rate for the Facility approved by the Port Conunission; together with any 
monthly charge of Additional Rent payable under this Leas.e. 

26.3. Without Consent. If Tenant holds over without the prior written consent of Port,' 
.monthly Base Rent shall' equal two hundred percent (200%) of the monthly Base Rent payable in 
the month immediately preceding the expiration of this Lease. 

26.4. During any holding over period (whether with or without the-consent of Port), 
Tenant shall deliver to Poli, a new Letter of Credit or certificate of renewal or extension 
(collectively, "Renewal LC") at least ninety (~O) days prior to the then cunent LC Expiratioil 
Date, without any action whatsoever on the paii of Pmi, extending the then current LC 
Expiration Date hy an ::i.dditional year, Faiiure to provide such Renewal LC shall entitle·Port to 
draw on the Letter of Credit and Port shall hold the proceeds of such draw as Letter of Credit 
Proceeds pursuant to Section 7. 

27. MINERAL RESERVATION. 

The State of California'(''State"), pmsuant to Section 2 of Chapter 1333 of the Statutes of 1968, 
as amended, has reserved all subsurface mineral deposits, including oil ai1d gas deposits, on or 
underlying the Premises and Tenant acknowledges such reserved rights including necessary 
irigress and egress rights. Jn no event shall Pmi be liable to Tenant for any Claims arising from 
the State's exercise of its rights nor shall such action entitle Tenant to any abatement or . 
diminution of Rent or otherwise relieve Tenant from any of its obligations under this Lease 

. 28. CITY AND PORT REQUIREMENTS. 

The San Francisco Municipal Codes (available at W-ww.sfgov.org) and City and .Poli policies 
described or referenced in this Lease are incoq)orated by reference as though fully set forth in 
this Lease. The descriptions below are not comprehensive but are provided for notice purposes 
only; Tenant is charged With full knowledge of each S\lch ordinance and policy and any related 
implem.enting regulations as they may be amended from time to time .. Tenant understands and 
agrees that its failure to comply with any provision of this Lease relating to any such code 
provision shall be deemed a material breach of ihis Lease ai1d may give rise to penalties lmder 
the applicable ordinance. Capitalized or highlighted terms used in this Section and not defined in 
this Lease shall have the meanings asc1ibed to them in the cited ordinance. 

28.1. Nondiscrimination .. 

(a) Covenant Not to Discriminate. In the performance of this Lease, Tenant 
covenants ai1d agrees not to discriminate on the basis of the fact or perception of a person's race, . 
color, creed, religion, national 01igin, ancestry, age, sex, sexual orientation, gender identity, 
domestic pminer status, marital status, disability or Acquired Imm1me Deficiency Syndrome or 
HIV status (AIDS/HIV status), weight, height, association with members of classes protected · 
under Chapter 12B or 12C of the San Francisco Administrative Code or in retaliation for. 
opposition to any practices fqrbiddei1 under Chapter 12B or 12C of the Administrative Code 
against any employee of Tenant, any City and County employee working with Tenant, any 
applicant for employment with Tenant, or any person seeking accommodations, advantages, 
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facilities, privileges, services, or membership in all business, social, or other establislunents or 
·organizations operated by Tenant in the City and Colmty,of San Francisco. . . 

(b) ·subleases and Other Contracts. Tenant shall include in all subleases and 
other contracts relating-to the Premises a non-discrimination clause applicable-to such subtenant 
or other contractor in substantially the form of Se.ction 28.1 (a) above. In addition, Tenant shall 
incorporate by reference in all subleases and other contracts the provisions of Sedions 12B.2 (a), 
12B.2 (c)-(k) and 12C.3 of the Administrative Code and shall require all subtenants and other 
contractors to comply with such provisions. 

(c) Nondiscrimination in Benefits. Tenant does not as of the date of this 
Lease and will not during the Tenn, in any of its operations· in San Francisco or where the work 
is being perfonned for the City, discriminate in the provision of bereavement leave, family . 

. medical leave, health benefits, membership or membership discolmts, moving expenses; pension 
and retirement benefits or traveLbenefits (collectively "Core Benefits") as well as any.benefits. 
other than the Core Benefits between employees witl1 domestic partners and employees with 
spouses, and/or between the domestic partners and spouses of such el'nployees, where the 
domestic partnership has been registered with a governmental entity pursuant to state or local 
Law authorizing such registration, subject to the conditions se:t forth in Sectfon 12B.2 of the 
Adniinistrative Code. · 

(d) CMD Form. On or prior to the Lease Com!nencement Date, Tenant shall 
execute and deliver to Port the "Nondiscrirninatio;n in Contracts and Benefits" form approved by 
CMD. 

(e) Penalties. Tenant lmderstands that pursuant to Section 12B.2(h) of the 
Administrative Code, a penalty of $50.00 for each person for each calendar day during which 

·such person was discriminated against in violat~on of the provisions of this Lease may be 
assessed against Tenant and/or deducted from any payments due Tenant. 

28.2. Reqitiring Health Benefits for Covered Employees. Unless exempt, T_enant 
agrees to comply fully with and be bound·by all of the provisions ofthe Health Care · . 
Accountability Ordinance (HCAO), as set forth in Administrative Code Chapte:r 12Q (Chapter 
12Q). . 

(a) For each Covered Employee Tenant shall provide the appropriate health 
benefit set forth in Section 12Q.J of the HCAO. 

(b) . Notwithstanding the above, if Tenant.meets the requiren,1ents of a "sinall 
busines.s" by the City pursuant to Section 12Q.3( d) of the HCAO, it shall have no obligation to 
comply with Section 28.2(a) above. 

( c): If, within 30 days after. receiving written I).Otice of a breach of this Lease 
for violating the HCAO, Tenant fails to cure such breach or, if such breach cannot reasonably be 
cured within such 30-day period, Tenant fails to commence efforts to cure within such period, or 
thereafter fails to diligently pmsue such cure to completion, the City shall have the remedies set 
forth in Section 12Q.5(f). Each of these remedies shall be exercisable individually or in 
combination 1Yitl~ any other rights or remedies available to the City_. 

( d) Any Sublease or Contract .regarding services to be performed on the 
Premises entered into by Tenant shall require the Subtenant or Contractor and Subcontractors, as 

· applicable, to comply with the reqlrirements oftheJICAO and shall contail1 contractual 
obligations substantially the same. as those set forth in Chapter l2Q of the Administrative Code. 
Tenant shall notify the Office of Labor Standards Enforcement ("OLSE") when it enters into 
such a Sublease or Contract and shall certify to OLSE that it has notified the Subtenant or 
Contractor of the obligations under the HCAO and 'lms imposed the requirements of the HCAO 
on the Subtenant or Contractor through written agreement with such Subtenant cir Contractor. 
Tenant shall be res1Jonsible for ensuring .compliance with the HCAO for each Subtemmt, 
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Contractor and Subconfractor performing services on the Premises. If any Subtenant, Contractor 
or Subcontractor fails to comply, the City may pursue the remedies set forth in Section 12Q.5 of 

. the Administrative ·Code against Tenant based on the Subtenant's, Contractor's, or 
Subcontractor's failure to comply, provided that OLSE has first provided Tenant with notice and 
an opportmnty to cure the violation. 

(e) Tenant shall not disch~rge, reprimand, penalize, reduce the compensation 
of,. or otherwise discriminate against, any employee for notifying the City of any issue relating to 
the HCAO, for opposing any practice proscribed by the HCAO, for paiticipating in any 
proceedings related to the HCAO,or for seeking to assert or enforce aiiy rights m1der the HCAO 
by any lawful means. 

(f) Tenai1t repres~nts ai1d waiTants that it is not 8}.1 entity that was set up, or is 
being used, for the purpose of evading the requirements of the HCAO. 

(g) Tenant shall keep itself informed of the requirements of the HCAO, as 
they. may chai1g~ from time to time. · 

(h) · Upon request, Tenant shall provide reports to the City in accordance with 
any reporth1g standards promulgated by the City under the HCAO, including repo1ts on 
Subtenants, Contractors, ai1d Subcontractors. 

, . (i) \Vithin ten (10) business days of any request, Tei:tm1t shall provide the City 
with access to pe1tinent records relating to any Tenant's compliance with the HCAO. In 
addition, the City and its agents may conduct rai1do111 audits of Tenant at any time dming the 
Term. Tenant agrees to cooperate with City h1 connection with ai1y such audit. 

. G) If a Contractor or Subcontractor is exempt from the HCAO because the 
amount payable to such Contractpr or Subcontractor under all of its contracts with the City or 
relating to City-owned property is less than $25,000.00 (or $50,000.00 for nonprofits) in that 
fiscal year, but such Contractor or Subcontrnctor later enters into one or more agreements with 
the City or relating to City-owned property that cause the payments to such Contractor or 
.Subcontractor to equal or exceed $75,000.00 in that fiscal year, then all of the Contractor's or 
Subcontractor's contracts with the City ai1d relating to City-owned property shall be thereafter 
subject to the HCAO. This obligation arises on the effective date of the agreement that causes 
the cumulative amount of agreements to equal or exceed $75,000.00 in the fiscal.yeal'. · 

28.3. · First Source Hiring. The City has adopted a First Source Hiring Program (San 
Frai1cisco Administrative Code Sections 83 .1 et seq.) which establishes specific requirements, 
procedwes ai1d monitoring for first source hiring of qualified economically disadvantaged 
individuals for entry-level positions as those terms are define.cl by the ordinai1ce. Tenant 
acknowledges receiving and reviewing the First Source Hirh1g Program riJaterials and 
requirements and agrees to comply 'with all requirements of the ordinai1ce aS implemented by 
Port and/or City, including without lhnitation, notification of vacancies tlu·oughout the Term and 
entering into a First Source Hiring Agreement, if applicable. Tenant acknowledges ai1d agrees 
that it may be subject to monetary penalties for failure to comply with the ordinance or a First 
Somce Hirh1g Agreement and that such non-compliance shall be a default of this Lease .. 

28.4. Local Business Ente1prises. The Port Co1mnission enc;ourages the participation 
of local business enterprises ("LB Es 11

) in Ten,ant's operations. Tenai1t agrees to consult with the 
·Contract Monitoring Division ("CMD") of the City's General S~rvices Agency to determine 
appropriate :methods for promoting paiticipation by LBEs. Architecture, Engineering, 
Laboratory Services (Materials Testing), Truckii1g and Hauling,. and Secudty Guard Services ai·e 
categories of services that may provide opp01tunities for certified LBE paiticipation. City 
maintains a list of ce1tified LBEs at: https://sfgov.org/cmd/LBE-certification-0. 

28.5. · Indoor Air Quality. Tenant agrees to comply with Section 71 l(g) of the 
Environment Code ai1d any additional regulations adopted by the Director of the Department of 
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the Environment pursuant to Environment Code Section 703(b) relating to construction and 
maintenmwe protocols to address indoor air quality. . . 

iS.6. Prohibition of Tobacco Sales and Advatising. Tenant acknowledges and agrees 
that no sales or adve+tising of cigarettes or tobacco products is allowed on the Premises. This 
advertising prohibition includes the placement of the name of a company producing, selling or 
distributing cigarettes or tobacco products or the name of any cigarette or tobacco product in any 
promotion of any event or product. This advertising prohibition does not apply to any · 
advertisement sponsored by a state, local, nonprofit or other entity designed to (i) communicate 
the health hazarqs of cigarettes and tobacco products, or (ii) enco1.1rage people not to smoke or to 
stop smoking. 

28.7. Graffiti Removal. Tenant agrees to remove all graffiti from the :t>remises, 
including from the exterior of the Facility if included within the Premises, w~thin forty-eight ( 48) . 
hours of the earlier of Tenant's: (a) discove1y or notification of the graffiti or (b) receipt of 
notification of the graffiti from the Department of Public Works. This section is not intended to . 
require a.tenant to breach any lease or other agreement that it may have concerning its use of the 

. real property. "Graffiti" means any inscription, word, figure, marking or design that is affixed, 
marked, etched, scratched, drawn or painted on any building, structure, fixture or other . 
improvement, whether permanent or temporary, including signs, banners, billboards mid fencing 
surrounding construction sites, whet.Q_er public or private, without the consent of the 01-v:per of the 
property or the owner's authorized agent, and that is visible from the public iigbt-of-:Way, but 
does not include: (1) any sign or banner that is authorized by, and in compliance with, the 
applicable requjrements of this Lease or the Port Building Code; or (2) any mural or other 
painting or marking on the prope1ty that is protected as i;i. work of fine mt under the California 
Art Preservation Act (Calif. Civil Code§§ 987 et seq.) or as a work of visual' mi undei' the 
Federal Visual A1iists Rights Act of 1990 (17 U.S.C. §§ 101 et seq;). 

28.8. Restrictions on the Use of Pesticides. Chapter 3 .of the San Francisco 
Environment Code (the Integrated Pest Management Program Ordinance or "IPM Ordinai1ce") 
describes an integrated pest management ("IPM") policy to be implemented by all City 
departments. Tenant shall not use or apply or allow the use or application of m1y pesticides on 
the Premises, and shall not contract with any party to provide pest abatement or control services 
to the Premises, without first receivii~g. City's written approval of an iJ:?.te.grated pest management 
plan that (i) lists, to the extent reasonably possible, the types mid estimated qum1tities of . 
pesticides that Tenm1t may need to apply to the Premises during the teri11 of this Lease, (ii} 
describes the steps Tenm1t will take to meet the City's IPM Policy described in Section 300 of 
the IPM Ordinance and (iii) identifies, by name, title, address and telephone number, m1 
individual to act as the Tenant's primary IPM contact person with the City. Tenant shall comply, 
and shall require all of Tenant's contractors to comply, with the IPM plan approved by the City 
and shall comply with the requirements of Sections 300( d), 302, 304, 305(£), 305(g), and 306 of 
the IPM Ordinance, as if Tenant were a City depmtment. Among other matters, such provisions 
of the IPM Ordinance: (a) provide for the use of pesticides only as a last res01t, (b) prohibit the 
use or application of pesticides on prope1ty owned by the City, except for pesticides granted an 
exemption tmder Section 303 ofthe IPM Ordinance (including pesticides included on the most 

· cunent Reduced Risk Pesticide List compiled by City's Depmtment of the Enviromnent), (c) 
impose certain notice requirem.ents, and (d) require Tenant to keep certain records and to rep01t 
to City all pesticide use by Tenant's staff or contractors. If Tenant or Tenant's contractor will 
apply pesticides to outdoor areas, Tenant :i;nust first obtain a written recommendation from a 
person holding a valid Agricultural Pest Control Advisor license issued by the Califomia 
Depaitinent of Pesticide Regulation and aiw such pesticide application shall be n1ade only by or 
under the supervision of a person holding a valid Qualified Applicator certificate or Qualified 
Applicator license under state law. City's cuffent Reduced Risk Pesticide List ai1d additional 
details about pest management on City property can be.found at the Sm1 Francisco Depaitment of 
the Envirom11ent website, http://sfenvironme;1t.org/ipm. 
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28.9. MacBride Principles Northern Ireland. Poli and the City urge companies doing 
business in Northern Ireland to move towards resolving employment inequities, and encourages 
such companies to abide by the MacBride Principles. Port and the City urge San Francisco 
companies to do business with corporations that abide by the MacBride Principles. 

28.10~ Tropical Hardwood and Viigin Redwood Ban. Port and the City urge Tei1ant not 
to impoli, purchase, obtain cir use for any purpose, any tropiCal hardwood, tropical hardwood . · 
wood product, virgin redwood or virgin redwood product. Except as expressly perrnitted by the 
application of Sections 802(b) and 803(b) of the Environinent Code, Tenant shalr not provide . · 
any items to the construction of Alterations, or otherwise in the performance of this Lease which 
are tropical hardwoods, tropic;al hardwood wood products, virgin redwood, or virgin redwood 
wood products. In the event Tenant fails to comply in good faith with any of the provisions of 
Chapter 8 of the Environment Code, Tenant shall be.liable for liquidated damages for each 
violation in any mnount equal to the contractor's net profit on the contract,· or five percent (5%) 
of the total amount of the contract dollm·s, whichever is greater. · · 

28.11. Preservative-Treated .Wood Conlaiiiiiig /.frseizic. Teiiant-iiiay not ptii~chfil£ . 
preservative-treated wood products containing arsenic in the performance of this Lease unless an 
exemption from the requirements of Environment Code Chapter 13 is obtained from the 
Departme11.t of Environment under Section 1304 of the Environment Code. The tenn 
"preservative-treated wood containing ar8enic11 sha1l 1nean wood treated. with a preservative that 
contains arsenic, elemental arsenic, or m1 arsenic copper combination, including, but not limited 
to, chromated copper msenate preservative, mmnoniac copper zinc arsenate preservative, or 
m1m101uacal copper arsenate preservative. Tenm1t may purchase preservative-treated wood 
products on .the list of environmentally preferable. alternatives prepared and adopted by the 
Department of Environment. This provision does not preclude Tenant from purchasing . 
preservative-treated wood containing arsenic for saltwater immersion. The term "salt-Water 
immersion" shall mean a pressure~treated wood that is used for construction purposes or facilities 

. that are partially or totally inunersed in saltwater. 

28.12. Notification of Limitations on Contributions. If this Lease is subject to the 
approval by City's Board of Supervisors, Mayor, or other elected official, the provisions of this 
Section 28.12 shall apply. Through its execution of this Lease, Tenant acknowledges its 
obligations under Section 1.126 of the Sm1Frm1cisco Campaign and Govermnental Conduct 
Code, which prohibits any person who contracts with the City for the selling or leasing of any 

. lm1d or building to or from the City whenever such ti·m1saction would require approval by a City 
elective officer or the board on which that City elective officer serves, from making any 
campaign contribution to (a) the City elective officer, (b) a cai1didate for the office held by such 
individual, or (c) a committee controlled by such individual or candidate, at any time from the 
submission of a proposal for the contract until the later of either the ten'1iination of negotiations 
for such contract or twelve (12) months after the date the contract is approved. Tenm1t 
acknowledges thafthe foregoing restriction applies orily if the contract or a comb.ination or series 
of contracts approved by the same individual or board in a.focal year have a total anticipated or 
actual value of one hundred thousand dollars ($100,000) or more. Tenant.fmiher acknmvledges 
that, if applicable, (i) the prohibition on contributions. applies to each Tenant; each member of 
Tenant1s board of directors, m1d Tenant's principal officers, including its chairperson, ·chief 
executive officer, ch~ef finm1cial office.r and chief operating officer; any person with m1 

·ownership interest of more than ten (10%) percent in Tenant; and any subcontractor listed in the 
Tenant's bid or contract; m1d (ii) within thhiy (30) days of the.submission of a proposal for the 
contract, the Port is obligated to submit tq the Ethics Commission the paiiies to the Lease and 
any subtenm1t(s ). Additionally, Tenant celiifies that if this Section 28.12 applies, Tenm1t has 
informed each of the persons described h1 the preceding sentence of the prohibitions contained in 
Section 1.126 by the time it submitted a proposal for the contract and has provided to City the 
names of the persons required to be informed. 
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2s:1:3. Sunshine Ordinance. In accordance with Section 67.24(e) of the Adminisirntive 
Code, contracts; contractors' bids, leases, agreements, responses to Requests for Proposals, and . 
all other records of c01i11nuni6ations between.Port and persons or firms seeking contracts will be 
open to inspection iimµediately after a contract has been awarded. Nothing in this provision 
requires the disclosure of a private person's or organization's net worth or· other proprietary 

· financial data submitted for qualificatiOn for a contract, lease, agreement or other benefit until 
and m1less that person or organization is awarded the contract, lease~ agreement or benefit. 
Information provided which.is covered by this Section will be niade available to the public upon 
~~ . 

28.14. Conflicts of Interest. Thtough it!) execution of this Lease, "Tenant acknowledges 
that it is familiar with the provisions of Article III, Chapter 2 of Campaign and Govermnental. 
Conduct Code, and Sections 87100 et seq. and Sections 1090 et seq. of the Califoniia 
Goverm11ent Code, and qertifi.es that it does not know of any facts which would constitute a 
violation of these provisions, and agrees that if Tenant becomes aware of any such fact during 
the Tenn, Tenant shall immediately notify the Port. 

28.15. Drug-Free Workplace. Tenant acknowledges that pmsuant to the Federal Drng­
Free Workplace Act of 1988 (41 U.S.C. §§ 8101 et seq.), the unlawful manufacture, disiJ:ibution, 
possession or use of a controlled substance is prohibited on Cify or Port premises: 

28.16. freva.iling Wages and Working·Conditions. Tenant shall comply with all 
applicable prevailing wage requirements, including but not limited to any such reqi:1irements in 
the California Labor Code, the City and County of San Francisco. Charter or the City and County 
of San Francisco Municipal Code.. Any unde:fined, initially-capitalized term used in this Sectimi 
shall have the meaning given to such term in San Francisco Administrative Code Section 23 .61. 
T'e11ant shall require its contractors and subcontractors performing (i) labor in com1ection with a 
"public work" as defined under .California Labor Code Section 1720 et seq, (whicb includes · 
certain construction, alteration, maintenance, demolition, installation, repair, cai:_pet laying, or. 
refuse hauling work if. paid for in whole or part out of public funds) or. (ii ) Covered Constrnction 
. to: (A) pay workers performing such.work not less than the highest prevailing rate of wages, 
(B) provide the same hours, working conditions and benefits as in each case are provided for 
sin1ilar work performed in Sai1 Francisco County, and (C) employ apprentices in accordance with 
San Francisco Administr<\.tive Code Section 23.61 (collectively, "Prevailing Wage 
Requirements"), Tenant agrees to cooperate with the City in any action or proceeding against a 
contractor or subcontractor that fails to comply wii:~1 the Prevailing Wage Requirements. 

. Tenant shall include a1i.d shall require its subte11ants, and contractors and subcontractors 
(regardless of tier), to iµclude the Prevailing Wage Requirements and the agreement to cooperate 
in City enforcement actions in any Construction Contract \ivith specific reference tci San 
Francisco Administrative Code Section 23.61. Each such Construction Contract shall name the 
City and County of San .Francisco, affected workers, and employee organizations formally · 
representing affected workers as third party beneficiaries for the lil:nited purpose of enforcing the 
Prevailing Wage Requirements, including the right to file charges and seek penalties against any. 
contractor or subcontractor in accordance with Sai1 Francisco Administrative Code 
Section 23.61. Tenant'·s failure to comply with its obligations m1der.this Section shall constitute 
·a material breach of this Lease. A contractor's or subcontractor's failure to comply with this 
Section will enable the City to seek any remedy provided by Law, including those specified in 
San Francisco Administrative Code Section 23.61 against the breaching party. 

Tenant shall also pay, and shall require its subtenants, and contractors and subcontractors 
(regardless of tier) to pay, the Prevailing Rate of Wage for the following activities on the 
Premises as set forth in fil1d to the extent required by San Francisco Administrative Code Chapter 
21C: a Public: Off..:Street Parking Lot, Garage or Automobile Sto~·age Facility (as defined in 
Section 2 lC.3), a Show (as defined in Section 21C.4), a Special Event (as defined in Section 
21C.8), Broadcast Services (as· defined i"n Section 21 C.9), Coni.mercial Vehicles, Loading <md 
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Unloading for Shows and Special Events. (as defined in Seetion 21C.10); and Security Guard . 
Services for Events (as defined in Section 21C.11). 

28.17. Public Transit Infon1wtion. Tenant shall establish and carry on during the Term 
a program to encourage maximum use of public transportation by personnel of Tenant employed 
on the Premises, including, without limitation, the distribution to such employees of written 

· materials explaining the co1wenie11ce and.availability of public transportation facilities adjacen~ 
or proximate to the Facility and encouraging use of such.facilities, all at Tenant's sole expense. 

28.18. Food Service and Packaging Waste Reductioit Ordinance. Tenant agrees to 
comply fully with and be bound by all of the provisions of the Food Service and Packaging 
Waste Reduction Ordhiance, as set f mih in Environment Code Chapter 16, including the 
remedies provided, and implementing guidelines and rules. By entering into this Lease, Tenaiit. 
agrees that if it breaches this provision, City will suffer actual damages that will be impractical 

·or extremely diffi~ult to detennine; fu1iher, Tenant agrees that the sm11 of one hm1dred dollars 
($100.00) liquidated damages for the first breach, two hundred dollars ($200.00) liquidated 
dainages for the second breach in the same year; and five hm1dred dollars ($500.00) liquidated -
damages for-subsequent breaches in the saine year is a reasonable estin1ate of the damage that 
City will incur based on the violation, established in light of the circumstances existing at the 
tinie this Lease was made. Such amounts shall not be considered a penalty, but rather agreed 

. monetary damages· sustained by City because of Tenant's failure to comply with this provision. 

28.19. Consideration Of Criminal Hist01y In Hiring And Employment Decisions. -

. (a) Tenant agrees to comply with ai1d be bound by all of the provisions of San 
Francisco Administrative Code Chapter 12T (Ci'iminal Histm:y in Hiring and Employment 
Decisions; "Chapter l 2T"), which are hereby incorporated, including the remedies and 
iniplementing regulations as may .be anl.ended from tinie to time, with respect to applicai1ts ai1d 
employees of Tenant who would be or are performing work at the Premises. · 

(b) Tenai1t shall incorporate by reference the provisions of Chapter 12T iµ all 
subleases of some or alf of the Premises, and shall require all subtenai1ts to comply _with such 
provisions. Tenant's failure to comply with the obligations in this subsection shall constitute a 
material breach of this Lease. 

( c) Tenant and subtenants shall not inquire about, require disclosure of, or if 
such information is received base ai1 Adverse Action on an applicant's or potential applicant for 
emplOyment, or employee's: (1) Anest not leadiiig to a Conviction, lUlless the Arrest is . 
undergoing all active pei1ding criminal investigation or trial that has hot yet been resolved; (2) 
pfiliicipation in or completion of a diversion or a deferral of judgment progrfiln; (3) a Conviction 
that has been judicially dismissed, expunged, voided, invalidated, or otherwise rendered 
inoperative; ( 4) a Conviction or filly other adjudication in the juvenile justice system; (5) a 

. Conviction.that is more than seven yeai·s old, from the date of sentencing; or (6) inforination 
pe1iaining to an offerise other thfil1 a felony or misdemeai1or, such as an infraction. · 

(d) · Tenant ai1d subtenai1ts shall not irtquire about or require applicants, 
potential applicants for employment, or employees to disclose on filly employmeht application 
the facts or details of any conviction history, unresolved ai-rest, or any matter identified in 
subsection ( c) above. Tenant ai1d subtenants shall not require such disclosure or make such 
inquiry until either after the first live interview with the person,_ or after a conditional offer of 
employment. 

( e) Tenant ai1d subtenai1ts shall state in all solicitatiqns or adve1iisernents for 
employees that are reasonably likely to reach persons who me reasonably likely to seek 
employment with Tenant or subtenant at the Pren1ises, that the Tenant or subtenant will consider 
for employment qualified applicants with crimitml histories in a main1er consistent with the 
requirements of Chapter 12T. · 
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(f) Tenant and subtenants shall post the notice prepared by OLSE, available 
on OLSE's website, in a conspicuous place at the Premises and at other workplaces within San 
Francisco where interviews forjob opportunities at the Premises occur. The notice shall be 
posted in English, Spanish, Chinese, and any language spoken by atleast 5% of the employees at 
the Premises or other workplace at which it is· posted. 

(g} Tenant and subtenants miderstanq and agree that upon any failure to 
comply with the requirements of Chapter 12T, the City shall have the right to pursue any rights 
or remedies available under Chapter 12T or this Lease, including but not limited to a penalty of 
$50 for a second violation and $100 for a subsequent violation-for each employee, applicant or 
other person as ~o whom a violation occurred or continued, termination or suspension in whole or 
in part of this Lease. 

· (h) · If Tenant has any questions about the applicability.of Chapter 12T, it may 
contact Poli.for additional infonnation. Pmt may consult.with the Director of the City's Office . 
of Contract Administration who may also grant a waiver, as set forth in Section 12T.8. · 

28.20. Local Hire .. Any undefined, initially-capitalized term used ii'i tli.is Section·shall 
.have the meaning given to such term in San Francisco Administrative Code Section 23.62 (the · 
"Local Hiring Requirements"). Tenant Impto'vements .and .Alterations lmder this Lease are 
~ubject to tl1e Local Hiring Requirements unless the cost for such work is CD estimated to be less 
than $750,000 per building permit; (ii) is in com1ection with the set-up, execution-and sfrilce of · 
special events of three (3) or fewer days costing in excess of the Threshold Amount; or (iii) 
meets any of the other exemptions in the LoGa1 Hiring Requirements. Tenant agrees that it will 
comply with the I,,ocal Hiring Requirements to the extent applicable. Before starting any Tenant 

. Improvements or .Alteratio:ns;Tenant shall contact City)s Office of Economic Workforce m1d 
Development (11 0EWD 11

) to detennine whether the work is 'a Covered Project subject to the 
Local Hiring Requirements. 

Tenant shall include, and shall require its subtenants to include, a requirement to comply 
with the Local Hiring Requirements in any contract for a Covered J:>roject with specific reference 
to San Francisco Administrativ~ Code Section 23.62. Each such conttact shall name the City 
and County o.f San Francisco as a third party beneficiary for the limited purpose of enforcing the 
Local Hiring Requirements, including the right to file charges and seek penalties. 'Tenant shall 
·cooperate, and require its subtenants to cooperate, with the City in any action or proceeding . 
against a contrac;:,tor or subcontractor that fails to comply with the Local Hiring RequiTements 
when required: Tenant's failure to comply with its obligations under this Section shall constitute 
a material breach of this Lease.· A contrac.tor' s or subcontractor's failure to comply with this 
Section \vill enable the City to seek the remedies specified i.ti. San FranCisco Admi.t1istrative Code 
Section 23.62 against the breaching party. 

28.21. San Francisco Bottled Water Ordinance. Ten.ant is subject to all applicable 
provisions ofEnviromnent Code Ch.apter 24 (which are hereby incorporated) prohibiting the sale 
or distribution of drinking water specified: containers at City-permitted events held on the 
Premises with attendance of more than 100 people·, except as otherwise set forth in 
Enviro1m1ental Code Chapter 24. 

28.22. Vending Machines; Nittritional Standards and Calorie Labeling Requirement<;; 
Offerings. Tenant shall .not install or permit any vending machine on the Pi-emises without the · 
prior written consent of Port. Any.permitted vending machine must cqmply with the food and 
beverage nutritional standards and calorie labeling requirements set forth in San Francisco 
Administrative Code.section 4.9- l(c), as may be amended from time to time (the "Nutritional 
Standards Requirements"). Tenant agrees to incorporate the Nutritional Standards Requirements 
into any conb:.act for the installation of a vending machine on the Premises or for the supply of 

- food and beverages to that vending machine. Failure to comply with the Nutritional Standards 
Requirements or to otherwise comply with this Section shall be .deemed a material oreach.of this 
.Lease. Without limiting Port's other rights and remedies under this Lease, Port shall have the 
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right to require the immediate rem:oval of any vending machine on the Premises that is not 
· pennitted or that Violates the Nutritio1ial Standards Requirements. In addition, ,any Restaurant 

including any employee eating establishment located on the Premises is encouraged to ensure 
that at least twenty-five percent (25%) of Meals (as capitalized terms are defined in San 
Francisco Administrative Code section 4.9-1) offered on the menu meet the nutritional standards · 
set forth in San Francisco Administrative Code section 4.9-l(e), as may be amended. 

28.23". Employee Signature Authorization Ordbiance. The City has adopted an 
Employee Signature Autho1ization Ordinance (S.F. Adlnin Code Sectioi1s 23.50-23.56). That 
ordinance .requires employers of employees in hotel or restaurant projects oi1 public property 
with fifty (50) or more employees (whether full-time or pali-time) to e11ter into a ucard checku 
agreement with a labor union regarding the preference of employees to be represented by a labor 
union to act as their exclusive bargaining representative. Tenant shall comply with the 
requirements of such ordinance, if applicable, including, without limitation, any requirements in 
the ordinance with respect to its Subtenants or operators. 

29. NOTICES. 

Except as otherwise. expressly provided 111 this Lease or by Law, all notices (including 
notice of consent or non-consent) required or pennitted by this Lease or by Law must be in 
writing and be delivered by; (a) hand delivery; (b) first class United States mail, po stag~ prepaid; 
or ( c) overnight delivery by a pationally recognized courier or the United State Postai Service, 
delivery charges prepaid. Notices to a party must be delivered to that party's mailing address ill 
the Basic Lease Info1111ation, LU1less superseded by a notice of a chang~ in that party's mailing 

. address for notices, given to the other party in the maimer provided above, or by information 
provided by Tenant in Tenant's writtei1 respmise to Port's written request for such info1mation. 

. All notices under this Lease shall be deemed to.be duly deltvered: (a) on the date personal 
delivery actually occurs; (b) if mailed, on the bus.iness day following the business day deposited 
in the United States mail or, if mailed return receipt requested, on the date of delivery or on 
which delivery is refused as shown on the return receipt; or ( c) the business day after the · 
business day deposited for overnight delivery. · · 

Notices may not be given by facsimile or electronic mail, but either paiiy may deliver a comiesy 
copy of a notice by facsimile or electronic mail. . 

30. REPRESENTATIONS AND WARRANTIES OF TENANT. 

. Tenant represents, W81Tants and coven311ts to Poli as :follows, a~ of the date 1-iereof ai1d as 
of the Conunencement Date: · 

(a) Valid Existence, Good Stai1ding. Tenant is a limited liability company 
duly formed and validly existing under the laws of the State of California. Tenant has the 
requisite power and authority to ovvn its property 811d conduct its business as presently 
conducted. Tenant is in good standing in the State of California. · 

(b) . Authority. Tenant has the requisite power and authority to execute and 
deliver this Lease and the agreements contemplated hereby and to carry out and perform all of 
the terms and covenants of this Lease and the agreements contemplated hereby to be performed 
by Tenant. 

. ( c) No Limitation on Ability to Perform. No applicable Law prohibits 
Tenant's entry into this Lease or its performance he1'eunder. No consent, authmization or 
approval of, and no notice to or filing with, any" governmental authority, regulatory body or other 
person is required for the due execution and delivery of this Lease by Tenant and Tenant's · · · 
performance herelmder, except for consents, ·authorizations and approvals which have already 
been obtained, notices which have already beeri given and filings which have alrea.dy been made. 
There ai·e no undischarged judgments pending agairist Tenant, and Tenant has not received 
notice of the filing of any pending suit or proceedings against Tenant before any corni, 
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govenm1ental agency, or arbitrator, which might inaterially adversely affect the enforceability of 
this Lease or the business, op~rations, assets or condition of Tenant. · 

. ( d) Valid Executio1i. The execution and delivery of this Lease and the . 
performance by Tenant hereunder have been duly and validly authorized. When executed and 
delivered by Port and Tenant, this Lease will be a legal, valid and binding obligation of Tenant. 

(e) Defaults. The execution, delivery and perfonnance of this Lease (i) do not 
and will not violate or result in a violation of, contravene or conflict with, or constitute a default 
by Tenant under (A) any agreement, document or instrmnent to which Tenant is a party or by 
which Tenant is bound, (B) any Law applicable to Tenant or its business, or (C) the artides of 
organization or the operating agreement of Tenant, and (ii) do not result.in the creation or 
imposition of any lien or other encumbrance upon the assets of Tenant, except as contemplated 

. hereby. · · 

(f) Financial Matters. Except to the extent disclosed to Port iii writing, (i) 
Tenant is not in default under, and has not rec'eived notice assertir;tg that it is in default under, any 
agreement for borrowed inoney, (ii) Tenant has.not filed a·petition for relief under any chapter of 
the U.S. Banlauptcy Code, (Hi) to Tenant's lmowledge, no involuntary petition 11an1ing Tenant as 
debtor has been filed under any chapter of the U.S. Bankruptcy Code, and (iv) Tenant has not 
suffered any material adverse change to its financial condition that could reasonably effect its 
ability to l?erform its obligations under this Lease. 

The represen,tations and warranties herein shall survive any termination of this Lease. 

31. TENANT'S MANAGEMENT COVENANTS. 

31.1. Cove1ia11ts. Ten~nt shall maintain and operate the Premises, or cause the 
Premises to be maintained and operated, in a manner consistent with standards forthe 
maintenance and operation of restaurants located on Port property. Tenant shall·be excllisively 
responsible, at no cost to Port, for the management and operation of the Improvements in 
addition to all other aspects of the Premises. In connection with managing and operating the 

'Premises, Tenant shall provide (or require others to provide) services as necessary and 
appropriate to the uses to which the Premise$ are put,.including, but not limited to, (a) repair and 
maintenance of the Improvements, as more folly described in Section 11, (b) utility and 
telecommunications services, (c}cleaning, janitorial, extermination, and trash removal, (d) 
landscaping and groundskeeping and ( e) security services for the Premises. 

31.2. Continuous Operations. Tenant shall use·commercially reasonable eff01is to 
ensure that all of the Premises are used continuously during the Term for the Permitted Use and 
shall not allow any portiot1 of the Premises to remain lmoccupied or unused without the pri'or · 
written consent of Port, which consent may be withheld in Port's sole and absolute discretion . 

. Notwithstanding the foregoing, the Port shall not lll1reasonably withhold its consent to a11y · 
cessation of operations for any reasonably necessary time period due to the following cm1ses or 
in the .following cirClimstai'1ces: (a) if the Premises become lmtenantable due to fire or other 
casualty, (b) as may be necessary .in co1mection ,with performing repairs to the Premises, or ( c) 
while conducting periodic inventory of Tenant's goods and merchandise. 

32. MISCELLANEOUS PROVISIONS. 

32.1. California Law. This Lease is governed by; and shall be construed and 
interpreted in accordance with, the Laws of the State of California and City's Charter. Port and 
Tenant hereby irrevocably consent to the jurisdiction of and proper venue in the Superior Court 
for the. City and Colmty of San Francisco. 

32.2. Entire Agreement. This Lease contains all of the representations and the entire 
agreement between the parties with respect to the subject matter of this Lease. Any prior 
conespondence, memoranda, agreements, waiTalities, or representations, whether written or oral, 
relating to such subject matter are superseded in total by this Lease.· No prior drafts of this Lease 
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. or changes from those drafts to the exec1-1ted version of this Lease shall be introduced.as.evidence 
in any litigation or other dispute resolution proceeding by any party or other person, and no court 
or other body should consider those drafts in interpr.eting this Lease. 

32.3. Amendments. No amendment.of this Lease or any part thereof shall be valid 
unless it is in writing arid signed by all of the parties hereto .. 

. 32.4. Severability. If any provision of this.Lease or the application thereof to any 
person, entity or circuri1stance shall, to any extent, be invalid or unenforceable, the remainder of 
this Lease, or the applieation of such provision to persons, entities or circumstances other than 
those as to which is invalid m 1menforceable, shall not be affected thereby, and each other 
provision of this Lease shall be valid and be enforceable to the fullest extent pei'mitted by law. 

32.5. Inte1pretatio11 of Lease. 

(a) References in this Lease to Tenant's acts or omissions will mean actS or 
omissions by Tenant and its Agents and Invitees unless the context requires or specifically stated 
otlferWise. ·· · · · · · · · · · · · ·---· .... · ·· · - - -- -- · · · ··· · · · · · - ·· ·-- · · 

(b) · Whenever an exhibit or sched~le is referenced, it means an attachment to 
this Lease unless otherwise specific.ally identified. All exhibits and schedules are incorporated in 
this Lease by reference . 

. ( c) Whenever a section, article or paragraph is referenced, it refers to this 
Lease unless otherwise specifically provided. The captions preceding the aiticles and sections. of 
this Lease and in the table of contents have been inserted for convenience of reference only m1d 
must be disregarded in the construction m1d interpretation of this Lease, Wherever.reference is 
mad.e to m1y provision, term, or matter "in this Lease," "herei1111 or "hereof' or words of similar 
impmt, the reference will be deemed to refer to m1y reasonably related provisions of this Lease in 
the context of the reference, 1mless the reference refers solely to a specific numbered or lettered 
article, section, subdivision, or paragraph of this Lease. · 

( d) References to all Laws, i11cluding specific statutes, relating to the rights 
and obligations of either party mem1 the Laws in effect on the effective date of this Lease and as 
they me amended, replaced, supple111ented, clarified, corrected, or superseded at any time dming 
the Tenn or while m1y obligations under this Lease me outstandi11g, whether or not foreseen or · 
contemplated by the parties. References to specific code sections mean San Francisco 
ordinances unless otherwise specified. · 

(e) The tenns "include," "included," "including" and "such as" or words of 
similar import when following m1y general term, statement, or rriatter may not be construed to 
limit the term, statement, or matter to the specific items or matters, whether or not language of 
non,-limitation is 1.ised, but will be deemed to refer to all other items or matters that could 
reasonably fall within the broadest possible scope of the tenn, statement, or matter, and will be 
deemed to be followed by the phrase "without lim:itation'1 or "but not limited to.'·' 

(f) This Lease has been negotiated at arm's length between persons 
sophisticated and knowledgeable in the matters addressed. In addition, each party has been 
i·epresented by experienced and knowledgeable legal com1sel, or has had the opportunity to 
consult with counsel. Accordingly, the provisions of this Lease must b.e construed as a whole 
according to their common mem1ing :iJ1 order to achieve the :iJ1tents and purposes of the parties, 
without m1y presumption (including a presmnption under California.Civil Code§ 1654) against 
the pmty responsible for di'afting m1y part of this Lease. 

(g) . The pillty on which any obligation is imposed in this Lease Will be solely 
. responsible for paying all costs and expenses incmred in performing the obligation, unless the 

provision imposing the obligation specifically provides otherwise. 

Java House Restatement (L-l 4100) 7/26/2019 53 n: \p011\as2019\1900291\013 76299 .docx 

485 



. (h) Whenever. required by the context, the singular includes th.e plural and 
vice versa, the masculine gender includes the feminine or neuter genders and vice versa, and 
defined terms encompass all coneJating forms of the tern:~s (e.g., the definition of ''waive" 
applies to 11waiver, 11 11waivers, 11 11waived, 11 waiving," etc.). . · · .. 

. (i) References to days mean calendar days m1less otherwise specified, 
prqvided that if the last day on which a party must give notice, respond to a notice, ot take any. 
other action under this Lease occ.tu·s on a day that is not a business day, the dat.e by which the act 
must ~e performed will.be extended to the.next business day. 

32:6. Successors. The·terms, covenm1ts, agreements and conditions set forth in this 
Lease shall bind aild inure to the benefit of Port and Tenant and, except as otherwise provided 
herein, their personal representatives and successors and assigns. 

32.7. Real Estate Broker's Fees . . Port will not pay, nor will Port be liable or 
responsible for, any finder's or broker's fee in connection with this Lease. Tenm1:t agrees to 
Indemnify Port from any Claims, including attorneys' fees, incurred by Partin connection with 
any such Claim 01: Claims of any person(s), finder(s), or broker(s) to a commission in connection 
with this Lease. 

32.8. Counterparts. For convenience, tf1e signatures of the· parties to this Lease may be 
executed and aclmmvle.dged on separate pages ,;vhich, 'when attached to this Lease, shall 
constitute one complete Lease. This Lease may be executed in any nmnber of c01mterp.atts each 
of which shall be deemed to be m1 original mid all of which shall constitute one and the sanie 
Lease. · · 

32·.9. Authority. If Tenant signs as a corporation or a partnership, each of the persons . 
executing this Lease on behalf ofT~11m1t does hereby covenant a,nd wafrant that Tenant is a duly 
auth01ized and existing entity; that Tenm1t has and is qualified to do business in California, that 
Tenant has full right.and authority to enter into this Lease, and that each and all of the persons 
signiiig on behalf of Tenant are authorized to do.so. Upo:11 Port's request, Tenant shall provide 
Port with evidence reasonably satisfactory to Poii confirming the foregoing representations and 

· wmTanties. · 

32.10. No Implied Wai),er; No failure by Port to insist upon the strict perfonnance of 
any obligation of Tenant under this Lease o~· to exercise: any right, power .or remedy ¢sing out 
of a breach thereof, inespective onhe length of time for which such failure continues, and no 
acceptm1ce of full or partial Rent during the continuance of any Slfch breach shall constihlte a 
waiver of such breach or of P01t1s rights to demm1d strict compliance with such term, covenant or 
condition. Port's consei1t .to or approval of any act by Tenant requhii1g Port's consent or approval 
shall not be deemed to waive or render unnecessary Port's consent to or approval of m1y 
subsequent act by Tenant. .A11y waiver by Port of any default must be in wliting and shal.l not be 
a waiver· of any other default (including any futute default) concerning the smne or any other 
provision of this Lease. 

32.11. Time is of Essence. Time is of the essence with respect to. all provisions of this 
Lease in which a definite time for performance is· specified. · 

32.12. Cumulative Re;1nedies: All lights and remedies of either party hereto set forth in 
this Lease shall be cumulative, except as may otherwise be provided herein. · 

32:13. ·Survival of Indemnities. Termination or expiration of this.Lease shall not affect 
the right of either pmty to enforce m1y and all indemnities and representations and wm-ranties 
given or made to the other party under this Lease, the .ability to collect ai1y sums due, nor shall it 
affect any provision of this Lease that expressly states it shall survive termii1ation or expiration 
hereof. 

32.14. Relati.onship of the Parties. Port is not, at1d hone of the provisions in this Lease 
shall be deemed to render Port, a partner in Tenant's business, or joint ventui·er or member in any 
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joint enterprise with Tenant.. Neither party shaHact as the agent of the other party in any respect 
hereunder.· This Leas.e is not intended nor shall it be construed to create any third party 
beneficiary 1ights in m1y third pmty, unless otherwise expressly provided. 

32.15. No Recording. Tenm1t shall not record tlus Lease or any memorandum hereof in 
the Official Records. · · 

32.16. Additional Written Agreement Required. Tenant expressly agrees and 
acknowledges that no officer, director, or employee of Port or City is authorized to offer or 
promise, nor fa Port or the City required to honor, any offered or promised rent credit, 
concession, abatemei1t, or any other form of monetm-y consideration (individually and 
collectively, "Concession 11

) without a written agreement executed by either the Executive 
Director of Port or the.Deputy Director of Real Estate authorizing such Concession m1d, if 
applicable, ce1ti:fication of the Concession from the City's Controller. 

33. LIMITATION ON DAMAGES. 

··· 33-.1.· ·NoRecourse·Beyoi1dValiie of PFeliiises~ Notwithsfaiiding'<inythfog to the 
contrary contained in this Lease, Tenant agrees that Tenant will have no recourse with respect to, 
and Po1t shall not be liable for, any obligation of Po1t under this Lease, or for any claip1 based 
upon this Lease, except to the extent of the faj.r market value of Port's fee interest in the Premises 
(as encumbered by this Lease). Tenant shall look solely to the fair ~narket value of Port's fee 
interest in the Premises for the recovery of any judgment or award. By Tenant's execution and 
delivery hereof and as pait of the consideration for Po1t1s obligations hereunder, Tenant 
expressly 1:.Vaives all other liability. Before filing suit for an alleged default by Po1t, .Tenant shall 
give Port notice and reasonable time to cure the alleged default. 

33.2. Non-Liability of City Officirils, Employees and Agents. No elective or 
appointive board, commission, member, officer, employee or other Agent of City and/or P01i 
shall be personally liable to Tenant, its successors and assigns, in the event of any default or 
breach by City and/or Poli or for any am01mt which may become due to Tenant, its successors 
and assigns, or for any obligation of City and/or Port under this Lease. Under no circumstances 
shall Pofr, City, or their respective Agents be liable under any circumstances for any 
consequential, incidental or punitive damages. 

33.3. Li11titation on Port's Lfribility Upon: Transfer. In the event of any transfer of 
Port's 'interest in and to the Facility, Port (and in case of any subsequent transfers, the then 
trm1sferor), subject to the provisions hereof, will be automatically relieved· from and. after the 
date of such transfer of all liability with regard to the performance of any covenants or 
obligations contained in this Lease thereafter to be performed on the part of Pott, but not from 
liability incurred by Port (or such transferor, as the case may be) on account of covenants or 
obligations to be performed by Port (or such transferor, as the ca.Se may be) hereunder before the 
date of such transfer. 

34. TENANT ESTOPPEL.CERTIFICATES. 

Tenant, at any time and from time to time upon not less thm1 ten (10) days1 prior notice 
from Port, shall execute and deliver to Poli or to any party designated by Poli a ce1ti:ficate in 
substm1tially the same fonu as that attached to this Lease as Exhibit L If Tenant shall fail to 
provide such certificate within ten (10) days of receipt by Tenant of a vvritten request by P01t as 
herein provided, such fail me shall, at Port's election, cmistitute a default und.er this Lease, and 
Tenant shall be deemed to have admitted tl1e accuracy of any infonnation supplied by Port to a 
prospective purchaser or mottgagee. 

35. EXTENSION OPTION. 

35.1. Option to Extend Term: Provided that (i) Tenant completes the Initial Tenant 
Improvements no later tlw.n the Initial Tenant Improvements Completion Date and all the terms 
and conditions of this Section are satisfied by Tenant, Tenant shall have one (1) Extension 
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Option for the Extension Tem1 as to the e:ptire Premises only commencing upon the first day 
after the Expiration Date. Tenant may exercise the Extension Option no earlier than the date it 
has Co1npleted the Initial Tenant Improvements and no later than six (6) months after the Initial 
Tenant Improveme~1ts Completion Date by providing Pmt with written notice of its exercise of 
the Extension Option. Any such notice by Tenant shall be irrevocable by Tenant. · . 

If (i) any Event of Defa1ilt by Tenant is outstanding hereunder either at the time Of 
TenaJ;lt's exercise of the Extension Option or at any time prior to the first day of the Extension 
Tenn and remains uncured after notice and the expiration of all applicable cure periods; or (ii) 
Tenant fail to Con1plete the Initial Tenant hnprovements by the Initial Tenant Improvements . 
Completion Date to Port's satisfaction in its reasonable discretion, then Port may elect by written 
nqtice to Jenant to reject Tenant's exercise of the Extension Option, whereupon the Extension: 
Option shall be null and void. If Tenant fails to exercise the Extension Option or Port rejects . 
Tenant's exercise of the Extension Option in accordance with this ~ection then this Lease will 
terminate as of the original Expiration Date. · 

35.2. Revocation of Extension Option. After written notice and no less than thirty (30) 
days to e:ure, Port may, in its sole discretion, revoke the Extension Option should Tenant fail to 
complete the Initial Tenant Improvements by the Initial Tenantimprovenients Completion Date. 

35.3. Base Rent and Other Terms. The lease for the Extension Term shall cover the 
entire Premises and shaU be upon all of the terms, covenants and conditions of this Lease, except 
that the Expiration Date shall mean the last day of the Extension Term . 

. 35.4. The Pmiies acknowledge and agree that the prerequisite conditions to Tenant's 
extension option right set forth for in this Section me a material part of the bargained-for 
consideration under this Amended and Restated Lease. · 

36. APPROVAL OF BOARD OF SUPERVISORS. 

Notwithstandh~g anything to the contrary contain~d in this Lease, Tenm1t aclmowledges 
and agrees that' no officer or employee of City has authority to commit City to this Lease unless 
and un1i:l City's Bomd of Supervisors shall have dµly adopted a resolution approving this Lease 
and authorizing the transactions contemplated hereby. Therefore, any obligations or liabilities of. 
City hereunder are contingent upon adoption of such a resolution, and this Lease shall be null 
and void if City's Mayor and the Board of Supervisors. do not approve this Lease, in their 
respective sole discretion. Approval of this Lease by any department, commission or agency of 
City shall not be deemed to imply that such resolution will be enacted, nor .will any such 
approval create any binding obligations on· City. 

37. DEFINITIONS. 

Defo1itions used in this Lease are fomid in the specified locations in this Lease or are set 
forth below. Definitions that are not capitalized below are not capitalized when used in this 
Lease. · 

"ACMs11 is defirn~d.in Section 15.6 above. 

"ADA" means the Americans with Disabilities Act, a federal law codified at 42 U.S.C. §§ 
12101 et seq» including, but not limited to, Title HI thereof, and all regulations 'and guidelines 
related thereto, together with any and all laws, rules, regulations, ordinances, codes and statutes 
now or hereafter enacted by local or state agencies having jurisdictio.n thereof, including all 
requirements of Title 24 of the State of California, as the same may be in effect on the date of 
this Lease and may be hereafter modified, amended or supplemented. 

. . 
"Additional Rent" means all taxes, assessments, insurance premiums, operating m1d 

maintern;1nce charges, fees, costs, expenses, liabilities and.obligations of every description which 
Tenant assLm1es or is obligated to pay or discharge pursuant to this Lease, together with every 
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· fine, penalty, interest_ or other charge which may be added for non-payment or late payment; 
whether payable to Port or to other persons, paiiies or entities designated herein. 

"Adjusted Basis'' means the value of the Ce1iified Construction Costs of the Initial Tenant 
Improvements to the extent unamo1iized on tl1e Transfer Date. If Tenant made Initial 
Improvements at the Premises, Tenant's Adjusted Basis may be deducted if Tenant previously 
complied with Section 20.4(c). . . . 

"Affiliate" means: (i) a Person that Controls or is Controlled by Tenai1t, or is Controlled 
by the same Person that Controls Tenant; or (ii) if Tenant is a natural Person, any designated 
successor by trust, will, or court order following Tenant's deatl1 or incapacity. . · ' 

. . . . ' 

"Agents" whei1 used with reference to either party to this Lease or any other person means 
the officers, directors, employees, agents, and contractors of the paiiy or other person, ai1d their 
respective heirs, legal representatives, successors, and assigns. 

"Alterations" means any alterations, installations, improvements, or additions to any 
Improveriients or to the Premises. 

"Anniversary Date" means the first and each subsequent anniversary of the 
Commencement Date; provided; however, that if the Commencement Date is not the fir~t day of 
a month, then each A.:nniversmy Date shall be calculated from the first day of the thllieenth 
(13th) month after the Commencement Date. 

"Annual Statement" is defined in Section 5.2(b) above. 

"Assignment'' means a proposed or actual Transfer of Tenant's rights, title, ai1d interest in 
all or any part of the Premises under a contractual assignment or an assigi.m1ent by operation of 
Law. 

"Audit Period" is defined in Section 5.3 above. 

"Award" meai1s all compensation, sums or ai1ything of value paid, awarded or received 
for a Taking, whether pursl1ai1t to judgi.11ent, agi.·eement, settlement or otherwise. 

11Base Rent" means the monthly Base Rent specified in the Basic Lease Information and 
· described fmiher in Section 5.1 hereof. 

"BCDC 11 means the San Francisco Bay Conservation and Development Commission. 

"Books and Records" nieans all of Tenai1t's books, records, and accom1ting rep01is or 
statements relating to its business, this Lease, the Initial Tenai1t Improvements ai1d the operation 
ai1d maintenance of the Premises, including without limitation, cashjouhlals, rent rolls, general 
ledgers, income statements, bank statements, income tax schedules relating to the Premises and 
ai1y other booldceeping documents Tenant utilizes in its business operations for the Premises. 
Tenant shall maintain a sepai·ate set of accounts to allow a determination of Gross Revenue 
generated directly from the Premises and all exclusions therefrom. 

"business day" means any week day d1u-ing which businesses ai·e generally open for 
business, excluding local, state, and federal holid!:lys observed by Port. · 

"Cal"OSHA" meai1s the Division of Occupational Safety and Health of the California 
Department oflndustrial Relations .. 

"Cash Consideration 11 meai1s cash ·or its equivalent in fo1111ediately available funds. 

"Certified Construction Costs" are Construction Costs tha~ Port has approved through the 
procedmes described in SectiQn 20.4. 

"Changes" is defined in Section 10.2 above. 
11 C.ity11 means the Clty and County of San Francisco, a municipal corporation. 
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. · · "Claims" means all liabilities, injuries, losses, costs, claims, demands, rights, causes 6f 
action, judgments, settlements, damages, liens, fines, penalties and expenses, including without 
limitation, direct and vicarious liability of any kind for moi1ey damages, compensation, penalties, 
liens, fines, interest, attorneys' fees, costs, equitable relief, mandamus ~·elief, specific 
perfom1ance, or any other relief. 

"Class Life" means the classification of and amo1iization period applicable to the Initial 
Tenant Improvements under Internal Revenue· Code section 168( e) or the period between the 
,date of Completion and the date of Lease expiration or earlier termination whichever is shorter. 

"CMD" means the Contract Monitoring Division of the City's General Services Agency. 

"Commencement Date" means the date on which the Term c01m11ence.s as specified in the 
Basic Lease Inf~xmation; · 

11 Commission 11 means the San Francisco Port Commission. 

"Common Areas'' means all areas outside ofthe·Premises andwithin the boundaries of the 
Facility that are not now or hereafter exclusively leased or exclusively permitted to other tenants 
or permittees, and that are designated by Po1t from tirhe to time for the general conimon use ·or 
convenience of Port, Tenant, or o.ther tenants of Port, and the respective auth01ized Agents and 
Invitees of the same. The Common Areas include, without limitation, driveways, delivery areas, 
pedestrian walkways, service conidors accessing loading docks, utilit"y rooms, and other areas or 

· improvements provided or designated by Port for common use; The Common Areas shall not 
include any parking areas located outside the bow1daries of the Facility. 

"Concession" is defined in Section 32.16 above. 

"Conduct Code" is defined in Section 28.11 above. 

"Constructio.n Costs" means actual costs paiq .by Tenant for all categories of costs for 
Initial Tenant Improvements, without interest, and subject to the limitations set fortli in 
Exhibit D, Work Letter, and an101iized on a straight line basis over the Class Life of the Initial 
Tenant Improvements. · 

"Construction Costs Report" means a report prepared by a CPA specifying the Class Life 
of and verif)ring·Tenant's actual Construction Costs for the· Initial Tenant Improvements, 
accompanied by copies of docmnentatic~n substantiating all· expenditures, such as: (a) executed 
contracts; (b) i11voices for labor, services, goods, and matelials, bills of lading, and other bills or 
receipts marked "Paid" or similarly indicating payment in full; (c) canceled checks or other 
written evidence of payment; and (d) other documents reasonably requ~sted by Po1i. 

-"Contro111 ·means the direct or indirect ownership of: {a) fifty percent (50%) or 11).0re of 
each class of equity interests in the entity; or (b) fifty percent (50%) or more of each class of 
interests .that have the right to nominate, vote for, or otherwise select the members of the 
governing body that directs or causes the direction of substantially all of the management and 
policies of the entity or otherwise has the right to direct or cause the direction of substantially all 

·of the management and policies of the entity. . , 
. / 

"Completion" in reference to the Initial Tenant Improvements is defined in the Woric 
Letter. ''Completion" in reference to any Subsequent Alteration means the Port's sign off 0~1.the 
Job Card or other customary documentation·of completion·bythe Pmi's Chief Harbor Engineer 
or his or her designee for any Subsequent Alterations. · · 

".Core a~d Shell Work" means those Initial Tenant Improvements identified as core and/or 
shell work in the Scope of Development. · · 

"Core Benefits" is defined in Section 28.1. 
11 Costs of Sa le 11 means the following costs, but only to tl1e extent Tenant actually focuned 

them in connection with a Sale: (a) reasonable (as detennined by the Port in its.reasonable 
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discretion) brokerage commissions; (b) customary closing.fees and <XlSts, including title 
insurance premiums, survey fees, escrow fees, recording charges, and transfer taxes; ( c) 
reasonable attorneys' fees; and ( d) new tenant improvements to be made solely in connection 
with the Sale and performed in compliance with Section 13. Costs of Sale exclude re11.ts, taxes, · 
or other income or expense items customarily prorated in connection with sales of real pi·opert)r. 

"CPA" 1i1eans an independent certified public accounting firm acceptable tO Poli in its 
reasonable discretion. 

"Date of Taking" means the earlier of (i) the date upon which title to the portion of the 
Prope1ty talcen passes to and vests in the condemnor or (ii) the date on which Tenant is 
dispossessed. 

·"disturbed or removed" is defined in Section.13.3(g) above. 

"Encroachment Area" is defined in Section 3A above. 

"Encroachment.Area.Charge" is.defined in ~ectio.n -3.4.-above. 

"Environmental Laws" means any Laws relating to Hazardous Material (including its 
Handling, Release, or Remediation) or to human health and safety, industrial hygiene, or 
environmental conditions in the enviromnent, including strnctures, soil, air, bay water, and 
grom1dwater. and anv envirorunental mitiri:ation measure adonted under Environmental Laws 
3:ffecting ally portion of th~ Facility. ~ .L 

"Environmental Regulatory Action" when used with respect to Hazardous Materials means 
any inquiry, Investigation, enforcement, Remediation, agieement, order, consent decree, 
compromise, or other action that is threatened, instituted, filed, 01: completed by an. . 
Environmental Regulatory Agency in relation to a Release of Hazardous Materials, including 
both administrative and judicial proceedings. 

"Environmental Regulatory Agency" means.the United States Environmental Protection 
Agency, OSHA, any California Envir01m1ental Protection J\gency board, department, or office, 
including the Department of Toxic Substances Control and the San Francisco Bay Regional 
Water Quality Control Board, Cal-OSHA; the Bay Area Air Quality Management District, the 

. San Francisco Department of Public Health, the San Francisco Fire Department, the San 
Frai.1.cisco Public Utilities Commission, P01t, or any other Regulatory Agency now or later 
authorized to regulate Hazardous Materials. 

"Environmental Regulatory Approval" means any approval, license, registration, permit, or 
other authorization required or issued by ai.1y Environmental Regulatory Agency, including ai.1y 
hazardous waste generator identification numbers relating to operations on the Premises and ai.1y 
closure permit. 

"Exacerbate11 or "Exacerbating" when used with respectto Hazardous Materials means any 
act or omission.that increases the quai.1tity or concentration of Hazardous Materials in the 
affected area, causes the increased migration of a plun1e of Hazardous Materials in soil, 
groundwater, or bay water, causes a Release of Hazardous Materials tliat had been contained . 
tmtil tl1e act or omission, or otberwise requires Investigation or Remediation tliat would not have 

. been required but for the act or omission. Exacerbate also includes the disturbance, removal or 
generation of Hazardous Materials in the course of Tenant's operations, Investigations, 
maintenai.1ce, repair, Improvements ai.1d Alteratioi1s m1der this Lease. 1'Exacerbation" has a 
correlating meaning. · 

"Excess Rent" means Sublease rent and any otl1er sums paid or payable to Tenant tmder a 
Sublease, excluding the value of goodwill, in excess of Tena,nt's concurrent Rent obligation for 
the Sublease premises. 

"Expiration Date" means the date on which the Term expires as specified in the Basic 
Lease Information or the last date of the Extension Tem1, if any. 
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"Extension Option'' is defined in the Basic Lease Information. 

"Extension Term" is defined in the Basic Lease Information. 

'iEvent'ofDefault" is defiiled in Section 21 above.· 

"Facility" means the pier, .building or other structure in or on which the Pren1ises is 
located. · 

"Facility Systems" means the plumbing, electrical, fire protection, life safety, security and 
other mechanical, ·electrical, and communications systems of the Facility. 

"Final Construction Documents" is defined in the Work :Letter. 

"financial statements" mean a cunent balance sheet and profit and loss. statements that 
have been reviewed or examined by a CPA.. · · ·· . . · 

"Force Majeure" means events wluch result in delays of performai+ce of a paity' s 
obligations herE1under due to causes beyond the party's.control and not caused by the acts or 
omissions of such party, including acts of nature or of the public enemy, Wal', invasion, 
inslmection, riots, any general moratorimn in the issuai1ce of governmental or regulatory perinits 

. applicable to the Premises or the Improvements, acts of the govemrrient, fires, floods, 
earthquakes, tidal waves, epidemics, quarantine, restrictions, strikes, freight embargoes, 
unusually severe .weather (out only if ::;uch LU1Usually severe weather causes actual delays); 
delays of contractors or subcontractors due to any of the foregoing causes;.strikes and substantial 
i:ilterruption qf work because of labor disputes (excluding strikes and labor disputes dir~ctly 
related to any contracts between a paity and its contractors cir work perf01111ed on behalf of such · 
party). Fotce Majeure does not include (1) failure to obtain financing or.failure to have adequate 
funds, (2) sea level rise; and (3) any event that does not cause an actual delay. 

. "Formula Restaurants" means a type of eating or drinking establislunent that, along with 
. eleven (11) or more other such establishments located in the United States, maintains two or 
more of the following features: a standardized menu, a standardized fa<;ade, a standai·dized decor 
and color scheme, a uniform appmel, standardized business signage, a trademark or. a service· 
mark. The following definitions shall be used for the definition of "Fomiula Restaurant". 

(a) "Business Signage" meai1s a sign that directs attention to a business, 
conunodity, service, industry or other aetivity that is sold, offered, or conducted, other than 
incidentally, on the premises upon which such sign is located, or to which it is affixed. 

(b) "Color Scheme" means sele.ction of colors used throughout, such as on the 
furnishings, pyrm.anent fixtures, and wall coverings, or as used on the fa9ade. · 

( c) "Decor" means the style of interior finishing, which i11ay h1clude but is not 
limited to, style of furniture, wall coverings or permanent fiXtures. · 

( d) "Fac;ade" meai1s the face or front of a building, including awnings, looking 
onto a sti'eet, passageway, or an open space . 

. (e) "Menu" means typy, variety ai1d priqe of food ai1d beven;1.ges offered and 
sold on the premises. 

(f) ''Service made" means a w01:d, phrase,_ syn1bol or design, or a coni.bination 
of words, phases, symbols or designs that identifies and distinguishes the source of a service 
from one party those of others. · 

(g) "Trademark" means a woi·d, phrase,' symbol or design, or a combination of 
words, phrases, symbols or designs that identifi2s and distinguishes the somce of the goods from 

·one pmty from those of others. 
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(h) 11Uniform Apparel" means standardized items of clothing including but not 
limited to standardized aprons, pants, shirts, smocks or dresses, hat, and pins (other than name 

·tags) as well as standardized colors of clothing. 

"goodwill" means the value assigned to Tenant's intangible business assets in c01mection 
with a Transfer, but only if the Transferee vyill continue to operate the same business that Tenant 
.operated at the Premises and Po1t reasonably agrees with the valuation. · 

"Gross Revenue" means, subject only to the exceptions stated below, all sales, payments, 
revenues, income, fees, rentals, receipts, proceeds aiid amounts of any kind whatsoever, whether· 
for cash, credit or baiter, received or receivable by Tenant or any other paity from any business, 
. use or occupation, or any combination thereof, trai1sacted, ai1:anged or performed, in whole or in 

· . pa.it, on the Premises, including withouflimitation, all retums ai1d reftmds, employee meals, 
discounted ai1d complimentary meals, b_everages and services or similar benefits and/or goodwill, 
the total value, based on price, for the tickets, cover charges, merchandise and aiiy other items. 
and the operation of ai1y event, including any special or fundraising event, and catering or food 
delivery btisiness-C61iclucted by, °ffoiJ.1oY at tlie-Prefiiise§. (irrespe-cti ve -ofwlii:ffe the· cfrders . . .... 

· . therefor originated or are accepted and irrespective of where the food or beverages ai·e 
consumed). Except as specified below, Gross Revenues shall be determined without reserve or 
deduction for failure or inability to collect (including, without limitation, spillage and waste) and 
wit.1!011t ded11ctio11 or allovvm1ce for cost of goods sold or other costs~ c11arges or expenses of 
purchasing or selling incurred by Tenant. No value added tax, no franchise or capital stock tax 
and no income, gross receipts or similai· tax based upon income, profits or gross receipts as such 
shall be deducted from Gross Revenues. · 

The folloWing shalt° be excluded·frohl Gross Revenues, provided that, Tenai1t provide to 
Port separatv records to support such deductions or exclusions, as the case may be, and separate· 
notations are made for same on Tenai1t's Monthly and Annual Statements: 

(i) The an1ount of any refund made or credit allowed due to a bona 
fide complah1t from a customer concerning the quality of food, beverages, merchandise or 
service by Tenai1t; 

(ii) · Sales by redemption of gift ce1iificates or like vouchers, but only . 
to the extent previously reported as part of Gross Revenues; 

(iii) Sums collected for any sales or excise tax imposed directly upon 
Tenant by. any duly constituted govermnental authority, but only if stated separately from the 
selling price of the goods or merchandise, or services, and collected from customers ai1d such 
ammmts are in fact paid to the appropriate governmental entities for which they are collected; 
and 

(iv) All food and beverage sales to employees of Tenant, not to exceed, 
however, one percent (1.%) of Gross Revenues in any single month, and provided fuiiher that 
said sales are at a discount; and 

(v) Tips paid to Tenant's employees.by its customers, so long as such 
tips go directly to Tenai1t's employees (and not Tenai1t or Ten.ant's mai1agement)~ and 

(vi) Intra and h1ter-compaiiy transfers of inventory ai1d supplies 
between ai1d ai11ong Tenant and Affiliates (as defined_in Section 20.1); ai1d 

(vii) Bona fide proh10tional discounts to Tenant's customers for food, 
beverages and other sales, up to a maximum of five percent (5%) of Gross Revenues in any 
single month; and 

(viii) Ticket sales and cover charges, but only to the extent that such 
revemie is less than Tenant's actual monthly enteitaimnent costs payable to promoters, 
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musicians, pedonners, licensors, agents aJ.1d booking companies and agents that are not Tenant's 
employees or Affiliates ("Entertaimnent Costs"). 

HGross Sale Proceeds11 means all consideration in.any foi·m directly or indhectly received 
by or for the account of the Tenant in connection with a Sale, including: (a) Cash Consideration; 
(b) the principal amount of any loan by Tenant to the Transferee to finance the Sale; and ( c) the . · 
f~rmarket value of any other i1on-cash consideration representing a portion of the putchase· · 
pnce. 

11Habitual Late Payer11 means Tenant has received (a) at least two (2) notices of monetary 
default, or (b) at least thre~ (3) notices of default.withii;i a twelve (12) month .period. 

"Handle" or 11Handling11 means to use, ge1ierate, process, manufacture, produce, package, 
treat, transpo1~, store, emit, discharge, or dispose of a H~ardous Material. . · 

"Hard costs" is defined in Section 11.3 above. . . . 
·"Hazardous Material 11 memis any substari.ce, waste, or material that is now or in the funn·e· 

designated by any Regulatory Agency to be capable of posing a present or potential risk of injmy 
to human health or safety, the environment, or property. This definition includes anything 
designated or defined in any Environmental Law as hazardous, hazardous substance, hazardous 
\vaste, toxic, pollutant, or conta.mimmt; any asbestos, ACMs, and P ACMs, whether or not part of 
the structure of any existing Improvements on the Premises, any hnprovements to be constructed 
on the Premises by or on behalf of Tenant, or occurring in nature; and other naturally:-occurri11g 
substances such as petrqle1m1, i11cluding crude oil or any fraction, aiid natural gas qr natural gas 
liquids. · 

11Hazardous Material Claim'·1 means· any Environmental Regulatory Action or any Claim 
made or threatened· by any third party against.the Indemnified Paities, or the Premises or the 
Facility, relating to damage, contribution, cost recovery compensation, loss ·or injury resulting 
from the presence. or Release of any Hazardous Materials, including, without limitation, losses 
based in c01mnon law.. Haiardous Material Claims .include, without limitation; Inves~igation and 
Remediation costs, fines, natural resource damages, damages for decrease in value of the 
Premises, any other pa.it of the Facility, or other Port property, the loss or r~striction of the use or 
ai1y an1e1tlty of the Premises, ai1y other pa.it of the Facility, or other Port property, and attorneys' 
fees ·and consultants1 fees and experts' fees and costs. · 

11I;lazardous Material Condition 11 means the presence, Release, cir thrnatened Release of 
·.Hazardous Materials in, on, or about the Prentlses, the Facility; other Port property, or th6 · 
· envirom11ent, or from any vehj.cles or vessels Tenai1t, or its Agents ai1d Invitees uses durii1g 
Tenai1.t1s occupancy of the Premises. . 

11HEPA11 is defined i~ Section: 13 .3(g) above. 

"Initial Tenant Improvements 11 meai1S the tenant improvements to be constructed by 
Tenant, at its sole cost ai1d expense, as further described in Sedion 13 above ai1d the Work 
Letter. 

11 Improvements 11 m~ans.any and all buildings, structures, fixtmes or other improvements 
constructed or installed on the Premises or.any other part of the Facility, including those 
constructed by or on behalf of Tenant pursuant to this Lease (including, without .limitation, any 
trailers, signs, roads, trails, driveways, parking areas, curbs, walks, fences, walls, stairs, poles, 

· plantings and landscaping). . . · · · 
11Improvement Costs" is defined in Section 4.2 above. 
11 Improvements Pertaining to the Realty 11 means machinery or equipment installed for use 

on the property that caimot be removed without a substantial.economic loss or without 
substantial damage to the property on which it is installed, regai·dle~s of the method of 
installation.· In determining whether pmticular property can be removed "without a substantial 
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· economic loss;" the value of the machinery or equipment in place and considered as part of the 
realty should be compared with its value if it were renioved and sold. · 

"Indemnified ~arties' 1 is defined in Section 19.l above. 
11Indenmifj;11 means to ·iridemnify, protect, .defend, and hold harmless forever .. 

11 Indemnification11 and '1Inden111ity11 have conelating meanings. 

"Ini~ial Tenant Imprt:ivements;' is defined in the Basic Lease Information. 

"Initial Tenant Improvements Completion Date" fa defined in the Basic Lease Information. 

"Interest Rate" means ten percent (10%) per year or, if a higher rate is legally permissible, 
the higher:>t rate an individual is permitted to charge under Law. 

"Investigate" or "Investigation" when used with reference to Hazardous Materials means 
·any activity unde1iak~n to detennine and.characterize the n(lture and extent of Hazardo.us · 
Materials that have been, are being, or are threatened to be Released in, 011, under or about the 

. Pi\5Iiiises; ·m1Y otl1er"paI'fi:iftlie Facility; citheiPoi:f p1;opeity;-odhe-enViroi11neiit, ruid inCliides;- · 
withol~t limitation, preparation and publication of ~ite history, sampling, and monitoring reports, 
performing equipment ru1d facility testing such as testing the i1itegrity of secondary containment 
and above and underground tanks, and san1pling and analysis of enviromnental conditions 
before, dlU·ing, and after Remediation begins and continuing until the appropriate Environmental 
Regulatory Agency has issued a no fw.iher action letter, lifted a clean-up order, or taken similar 
~00. . . 

"Invitees" means Tenant's clients, customers, invitees, patrons, guests, members, 
licensees, pennittees, concessionaires, assignees, subtenants, and any either person whose rights 
arise through them, except that for the pm-poses of Article 20 (Assignment and Subletting), . 
"Invitees" excludes Tenant's licensees, assignees, subtenants, aI1d any other person whose rights 
arise through them. · · · · 

"Late Charge" means a fee of fifty dollars ($50.00) w:ith respect to Base Rent anq a fee 
equivalent to One Hundred Dollars ($100.00) wit.h re$pect to Percentage Ren~ and Monthly and 
Am1l1al Statements. -

"Law" means ru1y present or future law, statute, ordinance, code, resolution, rule, 
regulatimi, judicial decision, requirement, proclamation, order, decree, ·policy (including the 
Waterfront LaI1d Use Plan), and Regulatory Approval of any Regulatory Agency with 
jmisdiction over any portion of the Prern:ises, including Regulatory Approvals issued to P01i 
which require Tenarit's compliance, and any and all recorded and legally valid covenants, 
conditions, and restrictions affecting any portion of the Facility, whether in.effect when thi.s 
Lease is executed or at any later time a11d whethel' or not within the present contemplation of the 
parties, as amended from time to time. 

"Lease" is· defined in the preamble to this Lease. 

"Monthly Percentage Rent Statement" i.s defined in Section 5.2(b) above. 

"Net Sale Proceeds" means Gross Sale Proceeds less Costs of Sale and goodwill. If Tenant 
made faitial Tenant Improvements at the Premises, Tenant's Adjusted Basis 1iiay be deducted if 
Tenant previously complied with Section 20.4(c). 

"Non-Affiliate" means a Person that is not an Affiliate. 

"Notice of Removal" is defined in Section 13.5 above .. 

-"Notice to Cease Prohibited Use" is defined in Section 8.3 above. 

'
1Notice to Vacate11 is defined in Section 3 .4 above. 

"Official Records" me(\ns the official records of tl1e City and Coll1lty of San Francisco. 
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"OSHA11 means the United States 'Occupational Safety and Health Administration. 
11PACMs 11 is defined in Section 15.6 above: 

"Percentag~ Rent" means the Percentage Rent set forth in the Basic Lease Information and 
Section 5.2 above. · 

' 
11Person 11 means any natural.person, corporation, limited liability entity, partnership, joint 

ventm:e, or gove11unental or other political subdivi$ion oi· agency. · 
11Port1

.
1 means the San Francisco Port Conunission. 

11Port program or project" means (a) any development, removal or renovation, by public 
and/or private parties, of the building, pier or seawall lot in, 011 or in the vicinity of the Premises 
(including, but not limited to any Development Project described in the Basic Lease 
Information), or (b) with respectto any areas owned by Port or lmder Port's jurisdiction between 
and including Piers 80-96, maritime ,uses (by way of example only and not as a limitation, cargo 
shipping, fishing, passenger cruises, ship repair, fenies and excursion boats, historic ships and 
recreational boatirig), or (c) the Seawall Earthquake Safety Program .. 

11Port representative" means Port, a City auditor, or any auditor or. representative 
designated by Port. 

nPort's Sale PartiCipation" means the portio1~ of Net Sale Proceeds that Tenant must pay to 
'Port. 

"Port Work'' is defmed in Section 13 .9 above. 

"Premises" means the real property described in Section 3.1 above and depicted on 
Exhibit A.. . 

. "preservative-treated wood containing arsenic" is.defined iJ.1 Section 28.11. 
. . 

"prevailing party11 is defined in Section 23.l above. 

"Prohibited Use(s)" is defined in Section 8.2 above. 

"Regulatory Agency11 means the municipal, county, regional; state, or federal government 
and their bureaus, agencies, departments, divisions, courts, commissions, boards, pfficers, or 
other officials, including BCDC, any Environmental Regulatory Agency, Port (in its regulatory 
capacity), other departments, offices, and commissions of the City and County of San Francisco 
(each in its .regulatory capacity), Port's Chief Harbor Engineer, the. Dredged Material 
Management Office, the State Lands Commission, the Almy Corps of Engineers, the United 
States Departiuent of Labor, the United States Dep31iment of Transportation, or·any other 
governmental age1~cy now ?T later having.jmisdiction over Port property. · 

"Regulatory Approval11 mefillS any authorization, approval, license, registration, or·pem1it 
required or issued by 311y Regulatory Agency. 

. "Rel.ease" when used with respect to Hazardous Materials means miy actual or inm11nent 
spilling, introduction, leaking, pm11ping; pouriJ.1g, emitting, emptying, discharging, injecting, 
escaping, leaching, dmnping, or disposing in, on, m1der or about the Premises, any other part of 
the Facility, other Port property, or the enviromnent. 

11Remediate11 or "Remediation" when used with tespect to Hazardous Materials means to 
de3l1.up, abate, contain, treat, stabilize, monitor, remediate, ·temedy, remove, or otherwise 
control Ha:z:ar'd.ous Materials, or to restore the affected mea to the standard requiTed by the 
applicable Envirmunental Regulatory Agency in accordance with applicable Environmental 
Laws and any additional Port requirements. 11 Remediation11 also includes the creation of a 
remedial work plan to be approved by the appropriate EnvironmentalRegulatory Agency .when 
required. 
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11Renewable Energy System" is defined in Section 12.3 above·. 

"Rent11 means the Base Rent; Percentage Rent; Additional Rent and all other sums 
.payable by Tenant to Port hereunder, including, .without limitation, any Late Charge and any · 
interest assessed pursuant to Se.ction 5. 

"Rent Commencement Date'' means the date on which the payment of Rent co1mnences as 
specified in the Basic Lease Information. 

"Repair Period" means tvvo hundred ten (210) days after the date of damage to the 
Premises or the Facility by fire or other casualty. 

"Rules and Regulations" means the Rules and Regulations, if any, applicable to the 
Facility, set folih in Exhibit F attached hereto, as may be ainended from time to time. 

· "Sale" means: (a) Tenant's Trai1sfer of its entii:e interest in this Lease or the entire 
leasehold estate, including the sale of Tenant's Property at the Premises and Tenant's goodwill' to 

· . m1y. other Person.or.entity;. or.(b}aTransfer affecting.ownership of the beneficial interests in or 
business assets of Tenm1t. 

"Sale Ciosing 11 means the date that any Sale closes. · 

"saltvvater immersion 11 is defined in Section 28.11. 
11 Scope ofDevelopment11 means the Scope of Development attached to the Work Letter 

(Exhibit D) as Attachment 1. 

'.'Seawall" is defined in Section 3.8. 

"Secretary's Standards" is defined in Section 13.3(e) above. 
11 Security Deposit" means the amount specified in the Basic Lease Infonnation and as 

further described in Section 7. · · 

"Sublease" means the following events or proposed events: (a) a proposed or actual 
sublease or sub-license of all or any pmt of the Premises lmder a sublease; sub-sublease, license, · 
sub-license .or agreement of similar effect with a subtenant, vendor, concessionaire, food truck or 
food cart operator; (b) any Person other than Tenant occupies or claims a right of possession to 
ariy pait of the Premises; or (c) any Subtenant or sub-license·e of Tenant sub-subleases or sub­
sub-licenses any of its interest in its sublease or premises. 

"Subletting Expe1_1ses" means verifiable and reasonable brokerage commissions incurred in 
connection with a Sublease and the costs of any new tenant improvements for which Tenant is 
responsible un~er the Sublease. 

. . 
"Subtenant" means the Person with whom Tenant enters into a Sublease. 

"Subsequent Alteration" means all alterations, installations, Ii.n.provements, repairs.to and 
reconstrnction, replacement, addition, expansion, restoration, alteration or modification of ariy 
Improvemeuts, or any construction of additional Improvements, following completion of the 
Initial Tenm1t Improve~ents pursuant to the Work L.etter. 

"SWPPP 11 is defined in Section 15.8(a) above. 
. . 

""Taking" means a taking or damaging, inch1ding severai1ce dainage, by eminent dornain, 
inverse condemnation or for any public or quasi-public use ui1der Law. A Taking may occlu· 
pursum1t to the recording of a fmal order of condemnation, or by voluntary sale or conveyance in 
lieu of condenmation or in settlement of a condemnation action: 

11Tenant'1 means the.party identified as Te1mnt in the Basic Lease fafonnation. 

"Tenant1s Properti' means all fmniture, trade fixtures, office equipment, and mticles of 
movable personal property installed in the Premises by or for the account of Tenant, ai1d any 
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Improvements or Alterations constructed on or affixed to the Premises if designated under this 
Lease as Tenant1s Property, in either case without cost to Port. 

11 Term11 is defined in Section 4.1 above . 

• 
11 trade fixtures 11 means those· items of personalty, furniture, equipment, machinery used in 

trade by Tenant which are customarily temoved without damage to the Premises at the.end of a 
lease term in the ordinary course of businesses of the type operated by Tenant at the Premises. 

• 
11 Transfer11 means any of the following events or propos.ed events, whether vohmtary, 

involunta.Iy, or by operation of Law: (a) any sale, assignment, encumbrance, sublease, or other 
transfer any of Tenant;s interest in this Lease or in the Premises; (b) any Person other than · 
Tenant occupies or claims a right Of possession to.any part of the Premises; (c) if Tenant is a 
corporation, limited liability company, partnership or similar entity and is not traded on a 
pationally recognized security exchange~ any change in Control of Tenant (including without 
limitation a dis'solution, merger, consolidation, transfer or sale); or ( d) any interest of any 
subtenant, assignee, or other Transferee of Tenant's interest in the Lease or premises is sold, 
assigned, encumbered, or otherwise Transferred. 

11Transfer Agreemene rneans all document(s) effecting or evidencing Tenant1s proposed 
Transfer. · 

• '
1Transfer Date11 means the effective date of a Transfer. 

11Transfer Notice11 means Tenant1s prior written notice to Port of an intent to Transfer to a· 
non-Affiliate, specifying: (a) the Transferee1s name, address, other contact information, and, if 
the Transferee is not a natural Person, its form of organization and the identity of each Person · 
with Control of the. Transferee; (b) the proposed Transfer Date and a full description of the 
Transfer Terms; (c) a description of the Transferee1s proposed use of the Premises, including any 
required 6r desired Alterations or Improvements to the Premises that the Transferee may · 
Lmdertake in order to facilitat.e its proposed use; and (d) a list of the Transferee's personal, 
business, and credit refere.11ces. 

11Transfer Terms 11 means the terms and conditions in the proposed or final Transfer 
Agreement, as appropriate in context. 

11 Transfere~ 11 means the Person .to which Tenant mal(es or proposes to make a Transfer. 

"Upset Date" is defined in the Basic Lease Information. 
11Utilities 11 means electricity; water, gas, heat, sewers, oil, t~leconnnunication servic'es and 

all other Utilities. 
11Waiving Party11 is defmed in Section 16.5 above. 
11 Work11 when used in reference to construdion is defined in Section 28.11 above. 
11 worth at the time of award.11 is defined in Sectfon 22.2 above. 
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INWiTNESS WHEREOF, PORT and TENANT execute this Lease as of the last date set forth below. 

PORT: CITY AND COUNTY OF SAN FRANCISCO, 
a municipal corporation, operating by and through the 
SAN FRANCISCO POR'J.' COMMISSION 

By:_~~~~~~-------
Michael J. Martin 
Deputy Director, Real Estate and Development 

Date Signed:---------~--

.- TENAN-r:· .. ----FRANKrE's-J.Av.A.HoilsE LTC;A:CALIFORNIA LIMITED LIABILITY 
COMPANY 

APPROVED As To FORM: 

By: 
f~m1-1e-:------------,----------

Title: 
----------------~ 

Date Sigiied: _____________ _ 

By: ------------------Name: Title: -----------------

Date Signed: _____________ _ 

DENNlS J. HERRERA, City Attorney 

By: _________ _ 
Rona H. Sandler 
Deputy City Attorney 

Lease Prepaxed By: Mark Lozovoy, Assistant Deputy Director, Real Estate and 
Development Initial · 

Port Conmussion Resolution No. 19-26 

Board of Supervisors Resolution: 
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EXHIBITB 

COMMENCEMENTDATEANDEXPIRATJONDATEMEMORANDUM 

Landlord: 

Lease Number: · 

Lease Date: 

Premises: 

CITY AND COUNTY OF SAN FRANCISCO., a munici.pal corporation, 
operating by and through the SAN FRANCISCO PORT 
COMMISSION 

, Suite l 
~------- --~-San Francisco, Califo.rnia 

The Commencement Date of the Lease is hereby established as , 20_, the 
Rent Commencement Date of the Lease is hereby established as · , 20 __, the 
Anniversary Date is hereby established as __ , 20_, and the Expiration Date as 

,20_. 

PORT: 

Tenant: 

·CITY AND COUNTY OF SAN FRANCISCO, . 
a municipal corporation, opera~ing by and through the 
SAN FRANCISCO PORT COMMISSION 

By:~·~,----=-=-=--c=----:---------~ 
Michael J. Martin 
Deputy Director, Real Estate and Development 

Date Signed: __________ _ 

By:------------,-----~ 
Name; -----------------
Title: ------------------

Date Signed: _____________ _ 
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EXHIBITC 

FORM OF CONSENT TO AssI~NMENT 

· This Consent to Assigmnent (this 11 CQnsent11
) is dated as of . , 2019, for 

reference purposes only, by and among the CITY A~D COUNTY OF SAN FRANCISCO, a· municipal 
corporation (the "City11

) operating by andtbrough the SAN FRANCISCO. PORT COMMISSION 
(

11Port11
), Java House, LLC a California limited liability company, C1Assignor 11

) and Frankie's Java 
House, LLC, a California limited liability company ("Assignee11

). 

RECITALS 

. A. Port and Assignor entered into that c·e1iain Lease L-14100 dated as of 
October 19, 200Jthe 11 0riginal Lease11

) relating to certaili premises located in the vicinity of 
South Beach Harbor in San Francisco, California and known as the Java House ("Premises 11

) as 
more particularly described in the Lease. 

B. Assignor desires to sell substantially ail of its assets and assign its interes~ in the 
Lease to Frankie's Java House, LLC, a California limited liability company. Assign~e agrees to . 
assmne all obligations of Assigner under the Lease pursuant to an Assignment Agreement dated 
-~~-=--~ ("Assignment: A gree111ent11

) and attached hereto as Exhibit A (the "Transfer"). , As 
required by Section 15.6 of the Lease, Assignor has requested that Port consent to the Transfer. 
Port has agreed to consent, on the ter~s and conditions set forth herein. 

. c. Assignor aclmowledges that it is currently not in compliance with the Original Lease 
because of Assignor.'s failure to complete the improvements to the Premises as required under· 
the Original Leas·e. · 

D. As material consideration for Port's Consent to the Transfer, Port, Assignor and 
Assignee have negotiated new and amended terms to the Lease. On [Date xx] 2019, the Port 
Commission approved the following te1ms to be included in an amended and restated lease with 
Assignee, contingent upon the Transfer and payment to Port of the a:morn1ts described in this 
Consent: (i) base rent shall be increased to $4,000.00 per month escalated by thr.ee percent (3%) 
amrnally; (ii) Assignor shall pay twelve percent (12%) of its net sale proceeds to Port for the sale 
to Assignee as well as any future sales or re financings; (iii) Assignor will pay the Port $51, 000 · 
due to Assignor's failure to complete the tenant improvements required by the Original Lease; 
(iv) Assignee shall expend not less than $73 7 ,000 .in improvements to the Premises. including 
constr.uction of a new outdoor patio; such improvements to be guaranteed by a personal guaxm1ty 
by the·principal owner of Assignee; and (v) inclusion of cun-ently applicable City m1d Port 
reql.rirements] (the "Amended and Restated· Lease"). Port is obligated to execute the Amended and 
Restated Lease only upon payment to Port of the an1otmts due under (ii) above as further 
described in this Consent. The Parties m1ticipate that Tenm1t's failure to complete the 
improvements will pe cured by the mem1s described in this Consent and the Amended and 
Restated Lease. If the T:rm1sfer does not occur or Port does not receive the payment, Port bas no 
obligation to execute the Amended and Restated Lease and the Amended and Restated Lease 
shall be null ai1d void and the Original Lease, will remain in effect without modification. 

E. Assignor has provided Port the Tenant Estoppel Certificate attached heret~ as 
Exhibit B. . 

Now, THEREFORE, in consideration of the foregoing, and in consideration of the mutual 
. agreements and covenants hereinafter s·et forth, Port, Assignor m1d Assignee agree as follows: 

1. Lease. 

The Assignee shall be bound by all of the terms, covenants, conditions, provisions and 
agreements of the Lease. Neither the Assignment Agreement nor this Consent shall be construed 
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to modify, waive or affect any of the terms, covenants, conditions,. provisions or agreements of 
the Lease. · 

2. Port's Consent. 

Conditioned upon compliance with the tenns and conditions set folih in Section 15.6 of 
the Amended and Restated Lease and payment of the ammmts specified in Section 3 below, Port 
consents to the Transfer of the Lease to Assignee. Payment .of such amotmts is material . 
considerati011 for this Consent and Port would not have consented absent such payments. The 
Assignee shall be bound by all uf the terms, covei1ants, conditions, provisi011s and agreements of 
the Lease, as amended, which arise and relate to periods from and after the Effective Date of this 
Transfer. Neither the Assigmnent Agreement nor this Consent shall be construed to modify, 

·waive or affect ai1y of the terms, covenants, conditions, provisions or agreements of the Lease. · 

3. Payments to Port Assignor shail pay the following amounts to Port on the closing date ·the 
sale of the Lease to Assignee. · 

(a)· Po1t's Paiticipation in Trai1sfer Procee-ds. -Port~ Kssigiior arid Assignee 
agree that Port's Sale Participation will be paid in.an amount determined pursuant to ai1d in 
accordance with Section 15.6 of the Amended ai1d Restated Lease as estimated in the attached 
Closing Statement Worksheet (Schedule'l) which shall be prepared in.accordai1ce with generally 
accepted accounting principles consistently applied together with the applicable supporting 
doctm1ents set fo1th on Schedule 2 attached hereto. On the day prior to the closing, Assignor 
shall provide ai1 Hpdated Closing Statement.Worksheet to show the fmal calculated amotmt of 
Po1i's Sale Participation with the payri1ent to Po1i. Within sixty (60) days after the sale closing 
date, Assignor shall submit to Po1i a final Closing .Statement Worksheet and applicable 
supp01ting documents. Any overpayments by Assignor indicated by the final Closing Statement 
Worksheet shall be applied to any amounts .owed by Assignee to Port. If there has been an 
underpayment of Port's Sale Paiticipation, Assignor's final Closing Statement Worksheet shall 
be accort1panied by payment to Port of any amounts owing. · 

Each Closing Statement Worksheet shall be prepared in accordance with generally 
accepted accounting principles consistently applied shall be ce1tified by Assignor's Chief 
:financial Officer m~der penalty of pe1jury. 

(b) Additional Payinent. Assignor will pay the Po1i an amount equal to 
$51,000 due to Assignor's failur~ to complete the tenant improvements required by the Original 
Lease. · · 

. (c) Review Fee. Assignor shall reimburse Poli for all costs, including without 
limitation attorneys' fees; which are ii;i.curred by Port in connection with the review, , . 
investigation, processing, documentation and/or consent to the Assignment Agreement ("Review 
Fees"). Accordingly, as a condition to Port's consent to the Assignment Agreemei1t, prior to the 
Effective Date, Assignor shall pay to Poli, an an1om1t equaling [$ to reimburse P01t 
for its Review Fees. · 

4. No Release or Waiver. 

Neither the Assigmnent Agreement nor this . .Consent shall: (a) release or discharge· the· 
Assignor from any liability, whether past, present or future, m1der the Lease (including but not 
limited to the payme1it of Rent and any indemnification, hold hai·rnless or exculpation ·. 
obligations); or (b) be construed to waive any breach by Assignor of the Lease, or ai1y of Pod's 
rights as the landlord thereunder, or to enlai·ge or increase Port's obligations thereunder. 
Assigt10r and Assignee shall be and continue to be liable for the payment of all bills rendered by 
Po1t, if any, for charges incurred by the Assignee for services and materials supplied to the 
Premises. Assignor acknowledges tl1at Port need not give any notice to Assignor before 
amending or terminating the Lease or entering into ai1y new lease for the Premises. 
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5. No Further Consent: 

Neither the Assignment Agreement nor this Consent shall: (a) operate as a consent or 
approval by Port to any of the term's, covenants, conditions, provisions or agreements of the . 
Assignment Agreement, and Port shall not be bound thereby, or (b) be construed as a consent by 
Port to any further assignment by Assighor or Assignee of the Lease, itbeing clearly understood·. 
that this Consent shall not in any way be construed to relieve Assignor or Assignee of:the . 
obligation to obtain Port's prior written. consent to any further assignment In the event of any 
conflict between the tem1s of this Consent and the terms contained in the Assigm11ent 
Agreem~nt, the terms of this Consent shall prevail. · 

6. Representation and Wananty by Assignor. 

Assignor hereby r~presents.~nd warrants that except as disclosed ·in the attached Estoppel 
Certificate, (i) to the best of Assignor's knowledge, Assignor is. not in default or in breach of the 
Lease, nor has Assignor committed an act or failed; and (ii) As.sigrior is not the subject of any 
pending bankruptcy, insolvency, debtor's relief, reorganization, receivership, or similar 
proceedings, nor the subject of a ruling with respect to any of the foregoing. The representations 
in this Section and in the Tenant Estoppel Ce1iificate. provided by Assignor attached hereto as · 
.fj;xhibit B are material and Port would not have given its consent absent such representations. 

7. No Rep~·esentation or W;:i1·ra11ty by Port. 

Nothing contained hereii1 shall operate as a representation or warranty by Port of any 
natlU'e whatsoever. · 

8. Indemnity and Exculpation: 

Notwithstanding any provision to the contraiyinthe Assigtllllent Agreement, Assignee 
agrees and acknowledges to be bound by any and all indemnification, exculpation and survival 
provisfous of the Lease on and after the Transfer Date and without limiting the generality ofthe 
foregoing, Assignee aclmowledges that it has read and agrees to be bound by the Indemnity and 
Exculpatioi1 provisions in Section 19 of the Restated Lease. Assignor ai1d Assignee each· 
covenant and agree that Port and City shall not be responsible for or liable for, ru,1d, to the fullest 
extent allowed by law, each waive all rights agaii:ist City, Port and their agents and release City, . 
rort.and their agents frow any and all losses. or liabilities relating to the Transfer, this ~onsent or 
any disputes that may exist between Assignor and Assignee relating to the Lease. · · 

· Assignor and Assignee understand and.express~y accept and as·sume the risk that any. 
facts concerning the Claims released in this Consent might be found later to be other than or 
different from the facts now believed to be true, and agrees that the releases in this Consent shall 
remain effecti:ve: Therefore, with respect to the Claiins released in this Consent, Assignor and 
Assignee waive any rights or benefits provided by Section: 154 2 of the Civil Code, which reads 
as follows: 

A GENERAL RELEASE DOES NOT EXTEND TO CLAIMS THAT THE CREDITOR OR 
. RELEASING PARTY DOES NOT KNOW OR SUSPECT TO EXIST 1N HIS OR HER 

FAVOR AT THE TIME OF EXECUTING THE RELEASE.AND THAT, IF KNOWN BY HIM 
OR HER, WOULD HA VE MATERIALLY AFFECTED HIS OR HER SETTLEMENT WITH 
THE DEBTOR OR RELEASED PARTY. . . 

Assignor and.Ass~gnee specifically acknowledge and confirm the validity of the release 
made above and the fact that Assignor and Assignee were represented by counsel who explained 
the consequences of the release at the time this Consent was made. 

9. Waiver ofRelocation. 

To the extent allowed by applicable'Law, Assignor and Assignee hereby waive·any and 
all rights, benefits or privileges of the California Relocation Assistance Lav-_r, California 
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Government Code§§ 7260 et seq., or unde1: any similar law, statute or ord.inance now or 
hereafter in effect. 

Notwithstanding any provision to· the contrary in the Assignment Agree111ent, Assignee, 
shall, at Assignee's expe~1se; with respect to the Premises,: secure and· keep 1n force during the 
term of the Lease such insurance as required of tenant.under the Lease.· Without limiting the 
generality of the im11_lediately preceding sentence, such liability policy or policies of insurance 
shall name as additional insureds by wtitten endorsement "THE CITY AND COUNTY OF SAN 
FRANCISCO, THE SAN FRANCISCO PORT COMMISSION AND THEIR, OFFICERS, AGENTS, 
EMPLOYEES, AND REPRESENTATIVES'\ shall be primary and non-contributory to 'any other 
insurance ava,ilable to the additional insureds with respect to claims arising under this Lease, and 
shall provide that such insurance applies separately to each insured against whom complaint is 
ma,de or suit is brought except with respect to the limits of the company's liability. A certificate· 
evidencing such insurance shall be-delivered to Port promptly aftet the date hereof. Assignee 
additionally aclmowledges Poli's absolute right to demand increased coverage to amoui1ts 
consistent with the.Jype. ofAssignee's.business activities on the Premises, .. 

10. Notices. 

As of the Effective Dat(': of this Coi.1sent, Assignor'~ aild Assignee's addresses for. 
delivery of notices are: . . . . 

Assignor: Assignee: 

11. Miscellaneous. 

(a) This_ Consent may be executed in counterpruis. 

(b) This· Consent shall be gove1:ned by and construed in accordance with the laws 
of the State of CalifomiCJ.. In the event of a conflict betweei1 the terms and provisions of this 
Consent ru1d the Assignment Agreement, the Consent shall control. Terms not defined in this 
Consent shall have the same meanings as in the Amended and Restated Lease unless otherwise 
specified. · · . 

. . (c) The terms and provisions of this Consent shall bind and inure to the benefit of 
the parties hereto and their respective successors and pei:.mitted assigns. · 

( d) If any one or more provisions in this Consent shall be invalid, illegal or 
unenforceable.for ru1y reason, the remaining provisions contained herein shall not in any way be 
affected or tmpaired thereby. · 

(e) This Consent may not be modified or runended except by a writing executed 
by all parties to the Consent. · · 

(f) Port ru1d Assignee hereby mutually waive ariy claim against the other and its· 
agents for any loss or damage to any of their prope1iy located on or about the Premises, the 
Building ru1d the Project that is caused by or results from perils covered by prope1iy insurru1ce· 
carried by the respective pruiies, to the extent of the proceeds of such insurru1ce actually received 
with respect to such loss or damage, whether due to the negligence of the other pruiy or its 
agent(s). Each paiiy shall immediately' notify its insurer, in vvriting, of these mutual waivers and 
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have their insurance policies endorsed to prevent the invalidation of the insmance coverage 
because of these waivers. 

12. EFFECTIVE DATE. 

(a) .The Effective Date of this Consent is the date on which the Port fully executes 
arid delivers this Consent. 

[REMAINDER OF THIS PAGE LEFT INTENTIONALLY BLANK] 
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The execution of this Consent by Assignor and Assignee sha:ll evidence Assignor's and 
·Assignee's joint and several confmnation of the foregoing conditions, and of their agreement to 
be bom1d thereby and shall constitute Assignee's aclmowledgement that it has received a copy of 
the Lease. 

Lmidlord: CITY AND COUNTY OF SAN FRANCISCO 
operating by and through the 
SAN FRANCISCO PORT COMMISSION 

By:~~~~~~~~~-
Michael J. Maliin 
Deputy Dii'ector, Real Estate :iiid Devefopnient 

Assignor: JAVAHOUSE,LLC, 
a California limiteq liability company 

Assignee: FRANKIE'S JAVAHOlJSE, LLC, 
a California limited liability company 

APPROVED AS TO FORM: 
. DENNIS J. HERRERA, City Attorney 

By:=---~~~~-~~~~~­
Deputy City Attorney 

Prepared By:_· _______ , Commercial Property Manager _____ _ 
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EXHIBIT A 

, AsSIGNMENT AGREEMENT 

(ATTACHMENTON.'FOLLOWING PAGE] 
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EXHIBITB 

JAVA HOUSE, LLC ESTOPPEL CERTIFICATE 

The undersigned, Java House, LLC, is the tenant of a portion of the real prope1ty commonly 
known as Java House Cafe, Pier 40Y:i, located in San Francisco, California (the ''Property11

), and hereby 
ce1tifies.to THE .CITY AND COUNTY OF SAN FRANCISCO THROUGH THE SAN FRANCISCO PORT . 
COMMISSION ("Port") [and to ("Developer/Lender")] the following: . 

1. That there is presently in full force and effect a lease (as modified, assigned, 
.·supplemented and/or aipended as set forth in pai·agraph 2 below, the "Lease") dated as of October 7, 
· 2007, between the undersigned and Port, covering approximately 1,490 square feet of the Property (the 
"Premises"). · 

2. That the Lease has not been modified, assigned; suppiemented or amended except by: 

3. That the Lease represents the entire agreement between Port and the·undersigned with 
respect to the Premises. 

4. . That the commencement date under the Lease was· September 1, 2008, the expiration date 
of said Lease 1s August 31, 2023. 

5: That the present minimum monthly Base Rent which the undersigned is paying under the 
Lease is $3,314.39. 

" 6. The security deposit held by Port under the terms of the Lease is $6,643.0d and Port 
holds no other deposit from Tenant for security or otherwise. 

7. That the undersigned has accepted possession of the Premises and that, to the best of the 
. undersigned's knowledge, any improvements required to be made by Pott to the Premises by the terms of 
. the Lease and all other conditions of the Lease to be satisfied by Port have been completed or satisfied to 

the satisfactim~ of the undersigned.' 

8. That, to the best of the undersigned's knowledge, the undersigned, as of the date set forth 
below, has no right or claim of deduction, charge, liei1 or. offset against Pott under the Lease or otherwise 
against the rents or other charges due or to become due pursuant to the terms of the Lease. 

9. That, to the best of the undersigned's knowledge, ·Port is not in default or breach of the 
Lease, nor has Port committed an act or failed to act in such a manner, which, with the passage of time or 
notice or both, would result in a default 01· breach of the Lease by Port. 

10. . That, except for Tenant's ·failure to complete the improvements to the Premises requ\red 
under the Lease, to the best of the undersigned's knowledge» the undersigned is not in default or in breach · 
of the Lease, nor has the tCndersigned committed an act or failed to act in stich a manner which, with the 
passage oft!me or notice or both, would result in a default or breach of the Lease by the°L1ndersigned. · 

11. . The undersigned is not the subject of any p~nding bankruptcy, insolvency, debtor's relief, 
reorganization, receivership, or similar proceedings, nor the subject of a ruling with respect to any of the 
foregoing. 

This Certificate sliall be binding upon and inure to the benefit of the undets.igned, Port, 
[Developer/Lender] and [its/their respective] successors and assigns. 

Dated: ______ , 20_. 

[Name of Tenant] 

By: 

Name: 

Title: 
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i . 

SCHEDULE 1 

CLOSING STATEMENT WORKSHEET 
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EXffiBITD 

Woru< LETTER 

This Work Letter sets forth Tenant's obligation to constmct the Initial Tenant 
Improveme1its and shall be deemed part of the Lease. The "Initial Tenant Improvements" are 
described in the Basic Lease Infonnation and associated Port Building Permits and any 
amend1nents theteto. 

1. General Terms 

· 1.1. Definitions. Initially capitalized terms used in this Work Letter have the 
meanings given them when first defined. Any initially capitalized words 01' acronyms used but 
not defined in this Work Letter shall have the same meanings as in the Lease. · 

1.2. Relationship between. Work' Letter and the Lease. This Work Letter governs 
Tenant's obligations fo·co·ns1.ntcrthe Initial Tenant fuiprove1neiitS or, in the.event Tenant fails to 

. complete such improvements by the Initial Tenant Improvements Completion Date, as defined 
below, to such later date Port issues a Ce1iificate .of Completion for the Initial Tenant 
Improvements. This Work Letter addresses, among other matters, the scope of Tenant's 
obligations to design and construct the Initial Tenant Improvemei1ts, Tenant's obligations to 
obtain final approvals for the Initial Tenant Improvements, and the Schedule of Performance. 
Before the termination of this Work Letter; this Work Letter shall control in the event of any 
inconsistency between this Work Letter and the Le8_$e. Upon expiry of this Work Lett~r, the 
Lease alone will govern the rights and obligations of the parties with respect to use and 
occupancy_ of the Premises.- · · 

1.3. Term. This Work Letter shall commence and become effective as· of the Lease . 
Commenceinent Date and shall expire on the ·completion Date as defined below .. 

1.4. Lease Provisions. The provisions of the Lease, except where clearly inconsistent 
ot inapplicable to this Work Letter, are incorporated into this Work Letter. 

1.5. · Extensions by Port. Upon the request of Tenant, Port's Executive-Director may, 
by written instrument, extend the tin1e. for Tenant's performance of any term, covenant or 
condition of this Work Letter or permit the curing of any default of this Work Letter upon such 
terms and conditions as she or he determines appropriate, including but not limited to the time 
_within which Tenant must pei'form such terms and/or conditions, .provided, however, that any 
such extension or permissive curing of any paiiicular default will not operate to relieve Tenant of 
its ·obligations to pay Rent or release any of Tenai1t's obligations nor constitute a waiver of Port's 
rights with respect to aFY other term, covenai1t or condition of this Work Letter· or the Lease or 
any other default in, or breach of, the Work Letter or the Lease or otherwise effect the time with 
respect to the extended date or other d!).tes for performance heretmder. · 

2. Construction Of The Initial Tenant Impi·ovements · 

2.1. Ten.ant's'Construction Obligations. 

(a). Project Requirements .. Tenai1t hereby agrees for itself, successors, and 
assignees, to Complete the construction of the Initial Tenant Improvements. Tenai1t shall 
Complete said constrnction free of claims, demands, actions ai1d liens for labor, materials or 
equipment tim1ished for the constrnction, and shall be performed in accordance with applicable 
requirements of (i) all. Laws; (ii) this Work Letter; including the Scope of Development and 
Schematic Drawings; (iii) the Port Building Code as applicable; (iv) required Regulatory 
Approvals; (v) the Waterfront Lai1d Use Plan; (vi) the design approved by the Port and, if 
required, the Planning Commission, pursuant to Section 240 ofthe Planning Code; ai1d (vii) the 
Lease including without limitation Section 16 thereof. All such requirements ai·e sometimes 
referred to collectively as the "Project Requirements." 
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. (b) Scope of Development; Schedule of Performance. Tenant shall use 
commercially reasonable efforts to construct or cause to be constructed the Initial Tenant 
Improvements on the ·Premises within the times and in the .mmmer set forth in this_ Work Letter 
.and the scope of development ~omprised of tht? Schematic Drawings, the Schedule of . 
Performance, the preliminary plans and m1y narrative .description (collectively, the 11 Scope of 
.Development11

) attached hereto asAttac!tment 1. The Scope of Development shall clem·ly 
identify which components of the Initil:\l Tenant Improvements are Cm;e and Shell Work. All 
construction with respect to the Initial Tenm1t Improvements shall be accomplished 
expeditiously, diligei1tly m1d in accordance with good constructio11.and engineering practices arid 

. applicable Laws. Tenant shall unde1iake commercially reasonable measures to minimize 
damage, disruptiop. or inconvenience caused by such work and inake adequate provision for the 
safety and co1w~nience of all persons affecte_d.by such work. Tenm1t, while performing any 
·construction with respect to the foitial Tenant Improvements, shall tmdertake commercially . 
reasonable measures in accordance with good construction' practices to minimize the risk of .. 
injury or dmnage to adjoining tenants, p1'operties and improv~ments, or the risk of injury to 
members of the public, caused.by or resulting from the performance of sud1 construction . 

. (c) Costs; Private Developme1~t. Tenant shall bear all of the cost of . 
constni.ction of all Initial Tern;mt Improvements. Without limiting the foregoing, Tenant shall be 
responsible for performing all Premises preparation w01-knecessary for construction of the hritial 
Tenm1t Improvements. Such.preparation of the Premises shall include, among other things, 
asbestos filld lead abatement investigation: required for development or operation of the foitial 
Tenm1t Improvements, all structure and substructure work, disabled ac·cess linprovements and 
public access improvements and tenm1t improvements. . · 

. . . 
2.2·. Utilities .. Tenant, at its.~ole expense, shall arrange for the provision and . 

construction of all on-Premises utilities necessary to use the Premises for the Penp.itted Use. 
Tenant m1d Port shall coordinate, if necessary, with respect to installation of any off-Premises 
litility i~frastructure and design of the Initial Tenant Improvements, including providing advance 
notice of trenching requirements, m1d coordinate m1y modification of utilities to any adjacent 
Pmi tenants or uses. · · 

2.3. Suhmittals c~fter Completion. Tenant shall fmnish Port both design/permit 
drawings in their finalized fonn and 11As-Built11 Drawings, specifications and surveys with respect 
to the Premises (core and shell, and tenant improv,ements) within sixty (60) days after · 
Completion of the Initial Tenant Improvements. If Tenant fails to provide such surveys and as­
built plm1s and specifications to Port within _such period of time, Port a.ftefgiving notice to 
Tenant shall hav·e the right, but not the obligation, to c~t1se the preparation by an architect of 
Port's choice of fmal surveys and as-built plans and specifications, at Tenant's sole cost, tQ be 
paid by Tenfillt to Port within thirty (30) days after Poli1s request therefor. 

2.4. Insurance. At all tj.mes during the construction of the Initial Tenant 
lri1provements, in addition to the insurance reqnired to be maintained by Tenant under the Lease, 
Tenant.shall require Tenm1t1s contractor to maintain (a) commercial general liability insurance · 
with limits of not less than Three Million Dollars ($3,000,000) combined single limit for bodily 
injury and property damagte (including personal injt1ry and death), rn,1d contractor's protec~ive . 
liability; and products mid completed operations coverage in an amount not less than Five · 

·HimdredThousand Dollars ($500,000) per incident, One Million Dollm·s ($1,000,000) in the 
aggregate; (b) comprehensive automobile liability insurance with a policy limit of not less than 
.One Million Dollars ($1,000,000) eac;:h accident for bodily injury and property damage, · 
providing coverage at least as broad as the Insurance Services Office (ISO) Business Auto 
Coverage form covering Automobile Liability, 11 any auto 11

, m1d insuring against all loss in. 
connection with the ownei:ship, maintenance and open1tion of automotive equipment that is 
owned, hired or non-owned; (c) workers' compensation with statutory limits and ·employer's 
liability i1'1surance with limits of not less than One Hundred Thousm1d Dollars ($100,000) per 
accident, Five Hundred Thm.isand Dollars ($500,000) aggregate disease coverage and One 
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Hundred Thousand Dollars ($100,000) disease coverage per employee. Tenant shall cause 
Tenant's Agents (other than Tenant's contrnctor) to cany such insurance as shall be reasonably 
approved by Port taking into account the nature and scope of the work and industry custom and 
practic.e. In addition, Te1iant shall carry 11Builder's All Risk" insmance covering the construction 
of the Initial Tenant Improvements as set forth in the Lease. The liability insurance shall be 
vvritten on m1 11 occurrence11 basis and shall nmne Port as additional insureds (by ep.dorsement 

. reasonably acceptable to Port). All of the insurance required to be carried by Tenant or Tenant's 
Agents hereunder shall provide that it is primary insunµ:ice, and not excess over or contributory 
with any other valid, existing, mid applicable insurance in force for or on behalf of Port, shall 
provide that Port shall receive thhiy (30) days' written notice from the insurer prior to m1y 
cancellation or change of coverage, and shall be placed with companies which are raJed A-VIII 
or better by Best's Insurance Guide and licensed to business h1 the State of California. All 
deductibles and self-insured retentions under Tenant's polic;ies ate subject to Port's reasonable 
approval, m1d all insurance, except workers' compensation, maintained by Tenant's Agents shall 
precltide subrogation claims by the insurer against anyone insured thereunder. Tenant's 
complim1ce·with the provisions of this· Secti0112.4 shall'in ilo way limit Teiiant's.liability undei­
any of the other provisions of thi~ Work Letter or the Lease. 

· 2.5. Pe~formaiice Bond. At least five (5) business days prior the start of construction, 
Tenant shall provide Port, at Tenant's sole cost and expense, (i) a corporate surety payment bond 
and a performance bond substantially in the fonn attached.hereto as Attachment 2 obtained by 
each of Tenant's contractors performing work on the Initial Tenant Improvements oi·, (ii) a 
financial guaranty, in a fom1 approved by Port in its sole discretion, from a third paiiy with 
liquid assets in an amount of no less than One Hundred Ten (110%) of the cost of the Initial 
Tenant Improvements. Each bond shall be_in an ammmt equal to one hundred percent (100%) of 
the estimated costs of such work on the Initial Tenant Improvements. Each performance bond 

-. shall guarantee the contractor's faithful performance ofits contract(s) with Tenant. Each 
payment bond shall-guarantee the Contractor's payment of labor, materials, supplies and 
equipment used in the perfonnai1ce of its contract(s) with Tenant. The bonds ai·e intended to 
help protect the Po1i against any liability for mechanics' and materialmen1s liens, stop notices and 
to ensure completion of the work. Corporate sureties issuing these bonds shall be legally 
authorized to engage in the business of furnishing surety bonds in the. State of California. All 
slu·eties shall have a cunent A.M. Best Rating not less than A-, VIII. Each corporate surety bond 
shall obl.-igate the surety to Tenant ai1d the City and Cmmty of S!'.ln Francisco as co-obligees. 

2.6. Compliance wit!t Laws. At its sole cost and expense, Tenant shall comply (taldng 
into accorn1t any varia;nces or other deviations properly approved) with: (i) all Laws; (ii) all 
Regulatory Approvals which place requirements on the Initial Tenai1t Improvements; (iii) all 
requirements of.all policies of ilisurance which may be applicable to the Premises as to the Initial 

- Tenant Improvements or Tenant's Personal Property; and (iv) all other applicable Project 
Requirements. It is expressly understood and agreed that the performance required of Tenm1t by 
the preceding sentence shall include the obligation to make, at Tenant's sole cost and expense, all 
additions to, modifications of, ai1d installations on the Premises which may be required by ai1y 
Laws regulating the Premises or any insurance policies coverhig the Premises as to the Initial 

. Tenar1t Improvements or Tenant's Personal Property. Tenant shall, promptly upon request, 
'provide Port with reasonable evidence of compliance with Tenant's obligations under this . 
Sectjon. 

2. 7. . Po.rt and Other Governmental Permits. Tenai1t has the sole responsibility, at its 
sole cost alld expense, -for obtahling all necessary permits for the Initial Tenant Improvements 
and shall make application for such permits directly to·the applicable Regulatory Agency; 
provided, however, that where P01i is required to act as a co-pern1ittee for any. permit Tenai1t 
shall apply for such permit in accordance with Section 10.2 of the Lease. 

2.8. Port Rights of Access. Without limiting the rights of Poli in its regulatory 
capacity, Po1i and its Agents will have the right of access to the Premises to the extent 
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·reasonably necessary to carry out the purposes of this· Work Letter, including, but not limited to, 
the inspection of the work being performed in constructing the Initial Tenant Improvements upon 
reasonable prior written notice to Tenant during regular .business hours; provided, however, Port 
shall take such rea.Sonable action necessary to minimize any interference with Tenant's 
construction activities. Port will provide Tenant promptly upon request with a copy of any 
written reports prepared by Port or its Agents with respect to the Initial Tenant Improvements 
lmder any such inspection, subject to withholding documents· otherwise privileged or 
confidential. :f>01i disclaims any warranties, representations and statements made ln·any such 
reports, will have no liability or responsibility with respect to any such warranties, 

·representations and statements, and will not be estppped from talcing any action (including, but 
not limited to, later claiming that the coi1struction of the Initial Tenant Improvements is 
defective, unauthorized or incomplete) nor be required to take any action as a.result of any such 
inspection. · 

2.9. Construction Signs and Bm'riers. Tenant shall provide appropriate construction · 
baniers, construction signs and a project sign or banner describing the lnjtial Tenant 
Improvements, and shall post the signs on the Premises dming the period of construction. The 
size, design, test and location of such signs and the composition and appearance of any non­
moveable construction barriers shall be submitted to Port for approval before installation 
pursuant to Port's sign policy, which approval rpay not be withheld umeasonably. · 

3. Preparation And Approval Of Plans 

3.1. The Construction Documents. 

(a) Definition of Construction Documents. The Constrnction Ddcmnents shall 
·be as follows: 

. (i) "Schematic Drawings 11 'for the Initial Tenant Improven'lents whic1i 
shall generally include, without limitation, the following: 

(1) Perspective drawings sufficient. to illustrate the Initial 
Tenant Improvements. 

. (2) A site plan at appropriate scale showing relationships of the 
Initial Tenant Improvements with their respective uses, designating public access areas, open 
spaces, walkways, buildings, loading areas, streets, parking, and adjacent uses. Adjacent existing 
and proposed streets, piers, arcades and structmes should also be sho-wn. 

(3) Building plans, floor plans and elevations sufficient to : 
describe the development proposal, the general architectmal character, and the location and size 
of uses. 

( 4) -Building sectio1is showing height relationships of those 
areas noted above. 

(ii) · "Preliminary Construction Documents" in sufficient detail and 
completeness to show that the Initial Tenant Improvements and the construction thereof shall 
comply with the Project Requirements, and whicB. shall generally include, without limitatimi: 

(1) Premises plan(s) at appropriate scale showing the buildings, 
streets, boat docks, walkways, and other open spaces. All land uses shall be designated. All 
Premises development details and bounding streets, points of vehicular and pedestrian access 
shall be shown. · 

appropriate scale. 
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(5) Preliminary interior irnprov_ement plans. 

(6) Plans for proposed public access areas showing details 
including but not limited to, walls,fo1i.ces, railings, benches, bicycle racks, street furniture, 
markers, plaques, models, paving, exterior lighting, signs, and trash containers. 

(7) . Outline specifications for materials, finishes and methods 
of construction. 

(8) Interior and :Exterior Signage Plans. 

(9) Exterior lighting plans. 

(10) Material and color samples. 

(11) Roof plans _showing all mechanical and other equipment. 

(iii) "Final Construction Documents" which shall include all plans and 
specifications i:~quixed.under.applicable.codes.to. be submitted.with an. application for a Premises . 
Permit. · · · · · . . ·. 

(b) Exclusion. As used in this Work Letter "Construction Do~uments" do not 
mean any contracts between Tenant and any contractor, subcontractor, architect, engineer or 
c011sultm1t. · 

(c) hi preparing the Construction Documents, Tenant shall use good faith effo1is · 
to inclutj.e energy conservation and other green building improvement measures inclµding but not 
limited to solar panels, energy efficient light fixtures; Energy Star appliances; recycling of 
demolition deb1is and use of recycled building mate1ials; composting services for customers 
including in bathrooms (for paper towels). · 

3.2. · Scope oj Tenant Submissions of Con$truction Documents. The following. 
provisions apply to all stages of Tenant's submission of Construction Documents. Each of the 
Construction Document stages is intended to constitute a further Q.evelopment and refinement 
from the previous stage. The elements of the Preliminary Construction Docu01ents requiring 
Port's approval shall be in suqstantial confonnmice with the Schematic Drn\mngs and the Scope 
of Development, m1d shall incorporate conditions, modifications and changes specified by Port 
or required as a condition of Regulatory Approvals as approved by Port. Preliminary 
Construction Doctm1ents shall be in sufficient detail m1d completeness to show that the Initial 

· Tenant Improvements and the construction of the Initial Tenant Improvements will be in 
compliance with the ProjectRequirements m1d matters previously approved. The Final . 
Construction Doctm1ents shall be a final development of, and be based upon and conform to, the 
approved Preliminary Construction Documents. The elements of the Final Construction 
Documents requiring Port approval shall incorporate conditi01is, ri1odifications and changes 
required by Port for the approval of the Preliminary ConstructioH"Documents. The Final 
Construction Doctm1ents shall include all drawings, specificatinns m1d documents necessary for 
the Initial Tenant Improvements to be constructed m1d completed in accordance with this Work 

· Letter. 

3.3. Construction Doci1111ent Review Procedures. 

(a) Method of Port Action/Prior Approvals. Port shall approve, disapprove or 
approve conditionally the Constiuction Documents, in writing, in accordance with the Schedule 
of Perfonnance, but, in m1y event, within ninety (90} days after submittal, so long as the 
applicable Construction Documents are properly submitted in accordm1ce with the Schedule of 
Perforniance. If Port fails to either approve or disapprove within five (5) business days after 
Tenant's second written request made to Port after such ninety (90) day period, the applicable 
Construction Documents shall be deemed disapproved. 
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(b) Timing cif Port Disapproval/ Conditional Approval and Tenant 
Resubmission. If Port disapproves of the Construction Documents in whole or in part, Port in 
the. written disappro:val shall state the reason or reasons and may recomme1~d changes and make 
other recommendations. If Port conditionally approves the Construction Documents in whole or 
in part, the conditions shall be stated in writing and a time shall be stated for satisfying the 
conditions. Tenant shall make a resubmittal as expeditiously as possible. Tenant may continue 
making re~ubmissions until the approval of the submissions or the time specified in any .. 
conditional approval. 

3.4. · C!umges in Construdion Documents. 

. (a) Approval of Chatiges in Construction Documents. Tenant shall not make 
or cause to be made any material. changes in any Port-approved Construction Documents without 
Port's express written approval in its reasonable discretion as provided in Section 3.4(b) below. 
Prior to making any changes that Tenant considers to be non-material to any Port-approved 
Construction Documents, includj.:ng, without limitation; substihiting materials which are the 
architectural equiv8:1.ent as to adthetic appearance, quality, color, design and texture, Tenant 
shall notify Port in writing. If Port in its reas·on:able discretion determines that such noticed 
changes are material, then such changes shall be subjectto Po1t's approval under Section 3.4(b ). 
Po1t's dete11nination of whether such changes are material will be conclusive. Without otherwise· 
limiting the requirements of this Sedion 3 A( a), any changes that cost Five Thousand Dollars 
($5,000.00) or less in the aggregate and that would not otherwise affect the structliral elements of 
the Initial Tenant Improvements shall be presumed to be non-mate1ial changes. 

(b) Response. Tenant shall request in writiiig Port's approval in co1mection 
with all material changes to the Construction Documents. Po1t shall respond to Tenant in writing 
within thhty (30) days after receipt of Tenant's request. If P01t fails to respond within five (5) · 
business.days after Tenant's second written request made to Po1t after the thirty (30) day period, 
such changes will be deemed disapproved. · 

3.5. Progress Meeti11gs/Consultatio11. During the preparation of Construction 
Documents, Port staff and Tenant agree to hold regular progress meetings, as· appropriate 
coi.1sidering Tenant's Construction Document progress, to coordinate the preparation of, 
submission to, and review of Construction Documents by Port. Port staff and Tenant (and its 
applica~le consultants) agree to communicate and consult infonnally as frequently as is 
reasonably necessary to assure that the formal submittal of any ConstructioJ+ Documents to Port 
can receive prompt and speedy consideration. 

4. No Force Majeure 

. . 4.1. Completion of Construction. Tenant shall use its best efforts to coinmence, 
prosecute and Complete the InitialTe:p.ant Improvements by th.e dates set forth in the Schequle of 
Perfomiance. During construction of the faitial Tenant Improvements, Tenant shall subtnit 
written progress rep01ts to City; in form and detail as may be required reasonably by Port, but at 
least on a monthly basis. 

4.2. No Force Majeure: Tenant's obligation to Complete construction of the Initial 
Tenant Improvements as set forth in Section 4.1 above shall be final and absolute anq shall not 
be subject to Force Majeure, Port delays, Regulatory Approval delays or any other delays. 

4.3. Port's Remedy for Temmtts Failure to.Timely Complete Construction. In the 
event Tenant fails to complete the Initial Tenant Improvements in a manner sufficient to.cause 
Pmt to determine the Initfal Tenant Improvements to be Completed by fb,e Initial Tenant 
Improvements Completion Date, Tenant shall pay to Port an amount equaling One Hundred 
Dollars ($100.00) per day commencing on the Initial Tenant Improvements Completion Date and 
shall continue at such rate tmtil Completion in addition to the Rent that would otherwise be 

. payable for such period. Under no circumstances shall these deadlines be exterided due to Force 
. Majeure, Po1i delays or other reasons. 
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THE PARTIES HAVE AGREED THAT PORT'S ACTUAL DAMAGES IN THE 
EVENT OF TENANT'S FAILURE TO COMPLETE CONSTRUCTION OF THE INITIAL 
TENANT IMPROVEMENTS BY THE INITIAL TENANT IMPROVEMENTS 
COMPLETION DATE WOULD BE EXTREMELY DIFFICULT OR IMPRACTICABLE TO 
DETERMINE. THEREFORE, BY PLACING THEIR INITIALS BELOW, THE PARTIES 
ACKNOWLEDGE-THAT THEY HA VE AGREED UPON THE SUM SPECIFIED ABOVE, 
AFTER NEGOTIATION, AS THEIR REASONABLE ESTIMATE OF PORT'S DAMAGES IN 
SUCH EVENT. 

· TENANT PORT ------ ------

5. Completi~m 

5.1. Completion. 

(a) . Issuance Process. 

_ (i) _ Before the Completion Date, Tenant may not occupy the Premises 
except for construction: purposes under this Work Letter or the Lease. 

(ii) After the Completion Date, Tenant may request a detemiination of 
Complei.ion'for the InitialTenant Improvements in wiiting. Port shall act on Tenant's request 
within :;;ix.ty (60) days ofreceipt. 

· (iii) Port's determination that fue hutial Tenant Improvements have 
been Completed does not relieve Tenant or any other Person from any obligations to secme or 
comply with any Regulatory Approval of any agency (including Port) that may be required for 
the occupancy or operation of the Initial Tenant Improvements. 

. (b) . Condition to Approval. If there remain uncompleted (i) foushing details, 
minor omissions, decorations and mechanical adjustments-of the type nonnally found on an 
architectural "punch list", (ii) landscaping, (iii) exterior finishes (to the extent Tenant can 
demonstrate to Port's reasonable satisfaction that such exterior fuushes would be damaged during 

·the course of later construction of Interior Improvements), or (iv) any other item that P01i 
approves in writing in its sole and absolute discretion (collectively "Deferred Items"), P01i may 
reasonably condition approval upon provision of security or other assurances in form, substance 
and amount satisfactory to Port that all the Deferred Items will be completed in a timely fashion. 
Such security may include a.letter of credit (in a form and issued by m1 institution acceptable to 
Port) in the amount of one hundred ten percenf(ll0%) of the cost of completion of the Deferred 
Items as reasonably d:etermined by Port. The obligations set forth in this subsection shall survive 
a termination of the Lease. · 

(c) Definition of Completed. For purposes of this Work, "Complet~d" means 
. completion by Tenm1t of all aspects of the Initial Tenm1t hnprovements as the case may·be in 

accordance with the Project Requirements, m1d in compliance with all Regulatory Approvals 
needed for the occupancy mid development of the Project or provisiqn of security satisfactory to 
Port for DefelTed Items under Section 5.l(b), and Por(s sign off on the Job Cm-d or other 
customary docmnen:tation of completion by the Port's ChiefHm·bor Engineer or his or her 
designee. The "Completion Date" shall meah the date of Port's sign off on the Job Card or the 
date of the Port's CluefHm-bor Engineer's o.r designee's written approval of completion of the 
Initial Tenant Improvements. · 

6. Termination Of Lease 

. 6.1. Plans and Data.· If the Lease tenninates as a result of an Event of Default by 
Tenant before Completion of the Initial Tenm1t Improvements, Tenant shall assign m1d deliver to 
Port (without cost to Port) any m1d all copies ofrep01is in its possession regarding the Premises · · 
and all Construction Documents in the possession of or prepm·ed for Tenm1t, for the contracting 
of the Initial Tenant Improvements within thirty (30) days after written demm1d from P01i. Port 
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.· 
may use said repo1ts and Construction Documents for any purpose whatsoever relating to the 
Premises; provided, however, Port shall release Tenant and Tenant's contractor, architect, 
engineer, agents, employees and other consultants from any Losses arising out of Port1s use of 
such. reports and Construction Documents except to the extent such ~ontractor, architect, 
engineer, agent, employee or other consultan~ is retained by Po1t to complete the Initial Tenant 
Improvements. Tenant shall include in all contracts and authorizations for services pertaining to 
the planning and design of the In.iii.al Tenant Improvements fill express agTee.ment by the Person 
performing such services that Port may use such reports or. Cons1ruction Documents as provided 
in this Section·6. l without compensation or payment from Port in the event such repo1ts or · 
Construction. · 

Docuinents are delivered to Port under the provisions of this Section 6.1, provided that 
Port agrees (i) not to remove the name of the preparer of such reports of Construction Documents 
witl~out the preparer's written permission or (ii) to remove it at their written request. 

6.2. Return of Premises. If the Lease tem1i11ates pursum1t to this Section 6, Tenant 
shall, at its sole expense and as promptly as practicable, return the Pr~mises to Port in a safe· 
condition, and tmless otherwise requested by Port, shall promptly remove all Improvements,. 
loose building materials m1d debris present at.the Premises resulting from Tenant's construction 
activities. In the event that Tenant is required to return the Premises as aforesaid, Tenm1t shall 
obtain those permits customary and necessary to enter upon the Premises in order to complete 
such work and shall otherwise comply with apphcable. Law. In such event, Port shall cooperate 
with Tenant i.11 Tenant's efforts to obtain such permits, provided that Port will not be required to 
expend any money or undertake any obligations in com1ection therewith .. The provisions of this 
Section shall survive any termination of the Lease. 

ATTACHMENTS 

ATTACHMENT 1 
ATTACHMENT 2 

SCO}'E OF DEVELOPMENT 
FORM OF PER.FORMAN CE BOND & PA YMENT.(LABOR A.ND MATERIAL) 
BOND 
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Category 
·-

Construction 

ADA Bathrooms 

Service Counters, 
Bar ·-· ... 

ADA entrance 

New Patio 

New Kitchen and 
bar equipment' 

Windows and Paint 

Plumbing· 

Electrical 

Mechanical -
Kitchen Hood 

Permits· 

General Conditions 

Fee and fosurm1ce 

Contingency 

TOTAL 

Java House Res!atemen! 7/26/2019 

ATTACHMENT 1 

SCOPE OF DEVELOPMENT 

.. 

6% 

10% 

Amount Notes 

$75,000 2 fixtures, $37,500 

$35,000 New Bar in back room 

$15,000 Ramp at front entrance 

$7.5,000 
1 

Co:1:1crete patio infill, new railings 

$175,000 

$35,000 

$75,000 

$75,000 

$~5,000 

$16,800 

$30,000 

$37,908 

$66,971 

$736,679 

Attachment 
1-1 
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and gate 

Kitchen and bar equipment - walk-in 
refrigerator, tap systems, hood and 
ANSUL system 

5 windows x $2,000 each I paint 
interior and exterior 

new sewer line connection - NOT 
TO STREET 

ki~chen, lighting etc: · 

Con:hect to hood - Heating 

3% of cost 

4 months x $7,500 I month 

6% of costs 

10% of Cost 
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ATTACHMENT2 

FORM OF PERFORMANCE BOND & . 
PAYMENT (LABOR AND MATERIAL) BOND 

KNOW ALL MEN BY THESE PRESENTS, that WHEREAS, the Port of San Francisco on 
behalf of City and Comity of San Francisco" State of California, has awarded to:· 

hereinafter designated as the "Principal", a Lease by Port Conm1ission Resolution No. xx-xx, 
adopted xxx, xx,.xxxx for: 

Lease No'. x:xxxx (the "Contract") 

WH:EREAS, said Principal is required under the terms of said Contract to furnish a Bond for the 
faithful performance of cei:tain improveinents undet said Cohttact; and t6 fui1tlsh a separate 
Bo6.d for the payment of any materials, provisions, or other supplies, used. in, upon, for or about 
the performance of the Work contracted to be done; · 

NOW, THEREFORE, we the Principal and 

as Surety, are firmly boun,d unto the City and County of San Francisco in the penal sun1 of · 

(PERFORMANCE BOND) (PAYMENT BOND) 
and 

lawful money of the United States for the payment of which sum well and truly to be made, ·we 
bind ourselves, our heirs, executors, administrators, successors and assigns, jointly and severally 
firmly by these presents for the penal sum for a performance bond and fill equal ai1d separate 
penal sum for a separate .P.ayment bond. The conditions of thls obligation is such that ifthe said 
principal does well and faithfully performs all the conditions and covenai1ts of said Contract, 
according to. the true intent and meai1ing thereof, upon its part to be kept and performed, then the 
above obligation is to be null and void, otherwise to remain in full force and effect. 

(PERFORMANCE BOND) . 

THE CONDITION OF THIS·OBLIGATION IS SUCH, that if the above bounden Principal, its 
heirs, executors, administrators, successors or assigns, shall in all things stand to and abide by, 
and well and truly keep and perform the covenants, conditions and agreements in the ·said 
Contract, including the provisions for liquidated damages in the said. Contract, any chai1ges, 
additions or alter(l.tions thereof made as therein provided, on its paii, tt> be kept and perfom1ed at 
the time m1d in the manner therein specified, and in all respects according to their true intent ai1d 
meai1ing, and shall indemnify and save liai·mless the City and County of Sfill Frai1cisco, its 
officers and agents, as therein stipulated, then this· obligation shall become null ai1d void; 
otherwise it shall be and remain in full force ai1d effect. 
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(PAYMENT BOND) 

THE CONDITION OF THIS OBLIGATION IS SUCH, that.if said principal, its heirs, executors, 
adininistrators, successors or assigns, or its subcon1rnctors, shail fail to pay (i) any of the persons 
named in California Civil Code Section 9100 for any materials, provisions, or other supplies 
used in, upon, for or about the performance of work under the Contract, or for any work or labor 
performed under the Contract; or (ii) amounts due unde:i:'the California.Unemployment Insurance 
Code with respect to work or labor performed under the Contract; or (iii) for any amounts · 
required to be deducted, withheld, and paid over to the State of California Employment . 
Deve.lopment Department from the wages of employees of Principal and subcontractor$ pmsuant 
to Section 13020 of the California Unemployment Insurance Code with respect to such work or 
labor, that Surety will pay for the same in fill amount not exceeding the sum specified in this · · 
Bond. In the .event that suit is brought upon this Payment Bond, the parties not prevailing in 

. such suit shall ·pay reasonable attorney's fees and costs incuned by the prevailing paiiies in such . 
· suit. 

This Payment Bond shall inure to the benefit cif any of the persons named in Califomia Civil 
Code Section 9100 as to give a right of action to such persons or their assigns in any suit brought 
against this Bond. 

Should the co~dhion of this Payrnent Bond be fully performed, then this' obligation shall become 
null and void; otherwise, it shall be and remain in full force and effect. · · 

Surety, f~r value received, hereby expressly agrees that no change, extension of time, 
modification, alteration or ·addition to the undertakings, covenm1ts, ·terms, conditions and 
agreements of the Contract, or to the work to he performed thereunder, or to the Specifications 
accompanying the smne, .and no inadvertent overpayment of progress payments, shall in any Way 
affect its obligations on these Bonds; and it does hereby waive notice of any such change, 
extension of time, modification, alteration or addition to the undertakings, covenfil1ts, terms, 

. conditi011s and agreements of the Conb:act, or to the Work to be perfonned thereunder, or to the 
Specifications, or of any inadvelient overpayment of progress payments. 

IN WITNESS WHEREOF, the above-bounden parties have executed tl1is instnm1e11t under their · 
seal this __ day of , 20_, the name and corporate seal of each corporate pmiy 
being hereto affixed m1d these presents .duly signed by its lmdersigned representative; pursuant to 
authority' of its governing body. 

Approved. as to form: 
Dennis J. Henera 
City Attorney 

By: 
Deputy City Attorney 

Principal 

By: 

Surety 

By: 
END OF DOCUMENT 
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EXHlBlTE 

FORM OF PERSONAL GUARANTY 

THIS PERSONAL GUARANTY ("Guaranty11 or 11Agreement") is made as of [ ], 2019 
by Francis Michael Heffe1nan II and Kristel). Johnson DelBiaggio-Heffernmi with an address of 
[Insert Address ] ("Guarantor"), in favor of the City and County of San Francisco, acting by 
and through the San Francisco Port C01m11ission ("Port''). 

RECITALS: 

A. Port and Java House, LLC ent~red into Lease No. L-14100, dated Qctober.19, 2007 
for referenc<'? purposes (the "Original Lease"). Java House LLC decided to sell substantially all of 
its assets and assign all of Java's House LLC' s interest h1 the Original Leasy to Frankie's Java's 
House, LLC ("Tenant") (the "2019 Sale"). The 2019 Sale was subject to Port's consent and P01i · 
provided such consent in exchange for,'among other things, Te1~ant's Completion of not l!JSS than 
$73 7, 000 of Initial Tenant Improvements to be guaranteed by a personal guaranty ·by the 
principal owner of Tenant equal.to onehlmdred percent (100%) of the construction costs of the 
fo1provements. Port and Tenant entered into an Amended and Restated Lease effective [date] · 
("T . ") .,_,ease • 

. B. The "Initial Tenant Improvements" are described in the B·asio Lease hi.formation 
and in the Work Letter, Exhibit D (Work Lettei·) of the Lease and detailed iri Port Building · 
Permit number [ ]. · · · 

· C. . Port requires a financiiil guaranty for the Initial Tenant Improvements. Tenant has 
requested and Port agrees to allow Tenant to provide this Guaranty instead of a payment apd 
performance bond or other security instruinent. 

D. ·Mr. Heffernan is the Chief Executive Officer of Tenant and Ms. DelBiaggio-
Heffernan is [insert relationship J and acknowledge that they have dedv.ed or expect to derive 
material financial advaritages and other benefits commensurate in v·alue·to the obligations and 
liabilities being unde1taken by them under ~he terms of this Guaranty. 

E. Guarantor executes this Agreement guaranteeing the perfo1mance by Tenant of its . 
obligations tffco1nplete the Initial Tenant Improvements as ·required in the Lease, including 
without limitation in the Basic Lease Infonnation, Section 12.2, and Exhibit D (Work Letter) 
and al! other responsibilities and claims, losses or liabilities associated with Tenant's . 
performance of such obligations or non-performance whe11-,ever discovered (collectively, the 
"Obligations~'). · 

F. The cmrent estimated cost of the Initial Tenant Improvements is seven hw1dred 
thirty seven thousand dollars ($737,000). This Guaranty covers the entire cost of the 
Obligations, regardless of whether such costs exceed the current estimate. 

NOW, THEREFORE, in consideration to Po1i for amending the Lease, Guarantor 
covenants and agrees as follows: · 

· 1. Recitals. The foregoing recitals are true and correc.t and are incoq:lorated herein by this 
reference. · · · · · · · 

2. Defined Terms. All defined t~rms used herein and not defined herein, have the meanings 
ascribed to them in ·the Lease.. If there is more than one Guarantor, then all weirds used herein in 
the singular shaff be deemed to have been used in the plmal when the context and construction so 
require; and when this Guaranty is executed by more than one Guarantor, the word "Guarantor" 
respectively shall mean all and any one··or more of them. · 

. . 
3. Guaranty. Guarantor and each of them, jointly and severally irrevocably and 
unconditionally guarnntees to Port the full, faithful and timely performance of the Obligations by 
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Tenant. The provisions of the Lease which provide for the Obligations are hereby incorporated 
into this. Guaranty, ·including, without limitation, the Basic Lease Information, Section 12.2, and 
Exhibit D (W or!c Letter) of.the Lease. . 

4.. Obligations of Guarantor Upon Tenant Defm,tlt. In the event that an Event of Default by . 
Tenant lU1der the Lease occurs with respect to the Obligations guaranteed hereby, Guarru1tor, and 
each of them, at Guan111tor1s expense, shall di~igently proceed to cure such default and procure 
complete perfonnm;i.ce of all of the Obligations on same time schedule as provided for Tenant in 
the Lease. Port shall accept such performance by or at the fosistence of Guarantor as if the same 
had beenmade by Tenant. 

S. Remedies. If Guarantor fails to perfonn as herein provided or fails to faithfully perform 
its obligations hereunder (a "Default"), Port has the· following remedies: 

(a) · at its option and without any obligation so to do, proceed to perfo1m on 
· behalf of Guarantor any and all of the Obligations to the extent Port deems necessary in its sole 

dis_gretio n,_ §J.1Q _ Qv.i:.ir~.1.lt9I shall12;;iy Jo. I? Qti.wi thin fon_.(10) da ys.,after written. demand all sums ... 
expended by Pmi in sp.ch performance on behalf of Guarantor and all costs associated with the 
failure of the _Obligations to be.fully satisfied by Tenant and Guarantor; and 

(b) from time to time and without tequiring performance on the part of Tenru1t 
ru1d witl1out bcll1g reciuired to exhaust m1y or all security held by Port to require perfor111fil1ce by 
Tenant or Guarantor of any obligation on the prut of Guarantor to be performed pursuant to the 
terms hereof, file an action at law or in equity or both to secme performance· and fu1iher to · 
collect in any such action compensation for all loss, damage and injury and expense sustained or 
incurred by Port as a consequence of such breach, as well as to collect any reasonable expenses 
h1curred in such action'. 

( c) immediately require a letter of credit or a payment and performance bond 
from Tenant or Guarantor in an an1ount of up to 1_50% of the outstanding costs for the Initial 
Tenant Improvenwnts. 

6. Achiowledgments by Guarru1tor. Gu~antor acknowledges, confirms, and agrees that (i) 
. it' has received fair and adequate considetation for its execution and delivery of this Guaranty, (ii) 
-tt will derive material finaii.cial benefit from Port's acceptai1ce of this Guaranty, (iii) Port's 
agreement to consent to the 2019 Sale and allow the Initial Tenant Improvements is in 
consideration of, and ill material rdiru1ce upon, Guarantor's· execution and delivery of this 
Guaranty, ru1d (iv) there are no conditio.ns to the full effectiveness of this Guaranty, . 

7. No Waiver. Guarantor, ai1d each of them, authorizes Poli, without notice or demand and 
without affecting Guru·antor's obligations or liabilities under this Guai·anty, to: (a) amend, 
compromise, release or otherwise alter any term, covenai1t 01; condition of the Lease; (b) assign 
or sublet the Lease; (c) exercise, not exernise, impair, modify, limit, destr<Jy or sliSpend any right 
oi· remedy_ under the Lease ru1d Guai·antor guarantees and promises to perform the Obligations as 
so amended; ( d) take and hold security for any payment provided for in the Lease or the 

. performance of any covenant, term, or conditioq of the Lease or exchai1ge, waive, or release any 
security; and (e) apply such secmity as !?01t may determine. Notwithstai1ding any termination, 
renewal, extension or holding over of the Lease, this Guarnnty shall continue until all of the 
Obligatioµs have been fully ai1d completely performed by Tenai1t or Guarantor, and Guarai1tor 
shall not be released of any obligation or liability under this Guai·anty as long as there is_ any 
claim against Tenant arising out of the Lease regarding the Obligations that have not been settled 
'or discharge in full. 

8. Covenants, Representations ai1d WaiTanties. of Guarru1tor. 

(a) · Guarantor shall advise Port promptly in writing of (i) all actions, suits or 
proceedings against or involving Guarai1tor, pending or to his or her lmowledge threatened in 
writing, at law or in equity, before any federal, state, municipal or other court or governmental 
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· department, commission, board, bureau, agency or instrumentality, domestic or foreign, 
involving the possibility of judgments, penalties or liabilities against Guarantor, is reasonably 
likely to, in the aggregate exceed Five Hundred Thousand Doll~s ($500,000) and which are not 
reasonably anticipated to be covered by insurance or (ii) adverse changes in the value of their 
community and separate assets, resulting in Guaranto.r's failme to meet the net worth 
requirements in Section 1 O; 

(b) · · Guarantor, and each of them, represents, covenants and warrants to Port as 
follows: 

. · · (i) Guarantor is a married coi.1ple whose comml.mii.y and separate 
assets shall be available to satisfy their obligations urider this Guaranty; 

(ii) The execution, delivery and perfonnance by Guarantor of this 
Agreement wjll not violate any provision oflaw, any order of any comt or agency of · 
govermnent, or any indenture, agreement or ai.1y. other instrnment to which Guarantor is· a party 
or by which Guarantor or its property is bound, ot b.e in conflict with, result in a breach of or 
constitute (with due notice and/or fapse oftimy) a default under any such indenture, agreement or 
other instrument, or. result in the creation or imposition of aily lien, charge or e1icumbrance of 
any natme whatsoever upon any of its property or assets; and 

(iii) This Agreement, when executed and delivered to Port, will 
constitute a legal, valid and binding obligation enforceable against Guarantor in accordance with 
its terms to the fulle.st extent allowed by·law; 

(iv) AH finm1cial statements and data that have been given or shown to 
'Port or its representatives or that will be given or shown to Port by Guarantor (A) are coinplete 
and conect in all material respects as of the date given; and (B) accurately present the financial 

·condition of Guarantor on each date as of which, and the results of Guarantor's operations for the . 
periods for which, the same have been furnished. 

(c) If this Guaranty is signed or.proposed to be signed by more than one · 
person, nevertheless it shall be effective and shall be deemed to be fully delive:i:ed as to each of 
the signers immediately upon his or her signing the Guaranty. In the eventit is proposed that 
more than one person shall sign this Guaranty, the failwe of such additional person or persons to 
sign the Guaranty shall not affect the liability of any person or persons whose signatures are 
fixed or. subscribed to this Guaranty but such liability shall be absolute, fixed and unconditional 
upon the signing of this Guaranty, it being the intention of the m1dersigned person or persons that 
COllCUITently with the signing of this Guaranty with such person or respective persons, this 
Guaranty shall instantly be absolutely and unconditionally in full force and effect as to all of its 
terms without any oral or other reservations, rhodifications or collateral agreement or 
understanding whatsoever. · 

9. Guaranty Independent; Waivers. 

. . (a) Guarantor agrees that the obligations hereunder are independent of, may 
exceed and are in addition to the undeita.kings of Tenant pmsuant to the Lease, any deed of trust 
or security agreement given to secure the same, any other guaranties given in connection vvith the 
Lease; A separate action may, at Port's option, be brought and prosecuted against Guarantor, or · 
any of them whether or not any action is first 01; subsequently brought against Tenant, or whether 
or not Tenant is Joined in any action, and Guarantor may be joined in any action or proceeding 
commenced by Port against Tenm1t arising out of, in connection wi~h, or based upon the Lease . 

. (h) Gum·antor waives any right to (i) require Pott to proceed against Tenant or 
·any other person or entity or pursue any other remedy in Port's power, (ii) complain of delay in 
the enforcement of Port's rights under the Lease; and (iii) require Port to proceed against or 
exhaust any secmity held from Tenant or Gum·antor. Guarantor waives any defense arising by 
i:eason of any disability or other defense of Tenant or by re.ason of the cessation from ai1y cause 
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whatsoever of the liability of Tenant. Ifthis Guaranty is signed by more than one Guarantor, a 
release of any one or more of Guarantor or any limitation of this Guaranty in favor of or for the 
benefit of one or more Guarantor shall not in any way be deemed a release of or for the benefits· 
of any other Guarantor. · · 

(c) Guarantor shall not, without the prior written consent of Port, commence, 
or join ;with any other person in commencing, any bankruptcy, reorganization, or insolvency 
proceedin·g against Tenant. The obligations of Guarantor under this Guaranty shall not be 
altered, limited, or affected by any proceeding, volm1taiy or involuntary, involving the 
bankruptcy, insolvency, receivership, reorgai1ization, liquidation, or aiJ:angement of Tenant, or 
by ai1y defense that Tenant may have by reason of ai1y order, decree, or decision or any comi or 
administrative body resulting from any such proceeding. Guarantor shall file in any bankruptcy 
or other proceeding in which the filing of claims is required or permitted by law.all claims that 
Guarantor may have against Tenant relating to any indebtedness of Tenant to Guarai1tor, and 
shall assign .to Po1i all rights of Guarai1tor under these claims. Port shall have the sole right to 
accept or 1'.ej(3_c_t .mlY pl_m+ pmposgd in .such. pro.ceeding and to.take. any other. action. that a:. party.. 
filing a claim is entitled to take. In all such cases, whether in administration, bankrnptcy, or 
otherwise, the person or persons authorized to pay such claim shall pay to P01i the amouht 
payable on such claim· ai1d, to the full extent necessai·y for that purpose, Guarantor assigns to 
Port all of Guarantor's rights to any such payments or distributions to which Guarai1tor would. 
othenvi.se be entitled; provided, however, that Guarantor;s obiigations under this Guaranty shall 
not be satisfied except to the extent that Port receives cash by reason of any such payment or 
distribution. If Port receives ai1ything other than cash, the.same shall be held as collateral for 
amom1ts due under this Guaranty. 

(d) Guarantor, ai1d each of them, is acting as a prirnary obligor and nof as a 
surety. Without limiting the generality of the waivers contained in this Guaranty, Guarantor .. 
waives, to the fullest extent pe1mitted by law, all rights, defenses, and other benefits under . 
California Civil Code Sections 2787 through 2856, 2899, anci 34~3, and any similar or analogous 
statutes of California or any other jurisdiction and judicial decisions applying these statutes and 
any defense based on any statutory or other limitation of the an1ount of ai1y deficiency judgment 
available to Port after foreclosure or other proceedings to realize upon any such collateral 
secmity or guaranty, shall not relieve Guai·antor of any liability, and shall not impair or affect the 
rights and remedies of Port against Guarantor. GuaJantcir acknowledges that Port is relying on 
all of the waivers contaii1ed throughout this Guaranty in accepting this Gu3_\·anty. · · 

l' • 

10. Financial covenants .. Guarai1tor covenai1ts ai1d agrees that during the term of thi~ 
Agreement: 

{a) Liquidity. Guarantor shall maintain at all times, in the aggregate, Liquid · . 
Assets (as defined below) that are totally-unencumbered by liens or·pledges and as to which there 
are no restrictions upon the use thereof imposed by any agreement as to which Guarantor1s 
propeliy may be bound, with a mai·ket value of not less than ol).e million one hundred five 
thousand five hundred dollai·s ($1,105,500). As used herein 11Liquid Assets 11 means the sum of the 
following unencmnbered community and separate assets of Guarantor: (i) all cash, (ii) any 
demai1d deposits, (iii) marketable secmities consisting of short-tenn (matmity of orie year or 
less) obligations issued or guaranteed as to principal and interest by the United States of 
America, (iv) short-term certificates of depo~it, with a maturity of one yeai· or less, issued by ai1y 
bai1k organized under the laws of the United States of America and having total assets hi excess 
of one billion dollars ($1,000,000,000), (v) other marketable secmities traded on a naturally 
recognized exchange operating in the United States; (vi) mutual funds, or (vii) any other 
securities acceptable to Port as evidenced by Port's written approval. · 

(b) Minimum Net W 01ih. Guarantor shall at all times maintain an aggregate 
Minimlm1 Net Worth of not less than two million two hundred eleven thousai1d dollars 

· ($2,211,000). As used herein, "Minimum Net Worth means the sw11 of: (i) the market value of 
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Liquid Assets and marketable securities traded on a nationally recognized exchange operating in 
the United States, and (ii) estimates of fair market vaJue made in good faith by Guarantor as·to 
all other assets, less the sum of all liabilities, all as evidenced by Guarantor's most recent 
financial statements provided in accordance with the provisions cif this Guaranty. 

11. Disposition of Assets. Gua:rant01· will not at any time enter into any transaction pro~dding 
for the sale, transfer, encumbrance, pledge, mortgage or other disp.osition of any assets (or the 
future income therefrom), or otherwise dispose of any prope1iy (whether by assigmnent, gift or · 
creation of a trust or otherwise), other than in the ordinary course of Guarantor's business. 
Guarantor shall advise Port promptly in writing of any transaction providing for the sale, 
transfer, encumbrance, pledge, mortgage or other disposition of any Liquid Assets (or the future 
income therefrom), or other disposition of property (whether by assigm11ent, gift or creation of a 
trust or otherwise) affecting five hundred thoi1sand Dollars ($500,000) or.more. · 

· 12. · Financial Statements. At an:y thny during the Lease Te1m (as denned in the Lease); 
Guarantor shall, upon ten (10) days prior written notice from Port allow Port to inspect their 
current financial statements and financial statements of the two (2) years prior to the current 
financial statement ye<,rr. Guarantor also consents to the refoase to Port from time to time of 
credit reports issued by a nationally recognized credit reporting agency .. 

13. · Successors and Assigns. This Guaranty shall he binding i1pon Guarantor and each of· 
their estate, heirs, devisees, legatees, executors, administrators, personal and legal 
representatives, successors and assigns, and shall inure to the benefit of Pmi and Port's 
successors and assigns. P01i may, without notice, assign this Guaranty in whole or in pait in 
connection with an assignment of the Port's interests in the Lease. 

14. No Release". Guarantor agrees that a sale, transfer or assignment by Tenant of all ~r any 
po1iion of its interest in the Lease, the Premises and/or the Improvements shall not cause a 
release or reduction of, or otherwise impair the obligations of Guarantor under this Agreement. 

15. Interest, Attorneys' Fees and Costs. 

(a) /my sum required to be paid by Guaranto,r to Pmi pursuant to the tenns 
hereof shall bear annual interest at a rate of twelve percent (12% ). If any party conimences legal 
action to enforce the terms of the Lease as to the. Obligations or of this Guaranty or in cqnnection 
with any dispute arising out of or :i;elatedto this Guaranty, the prevailing pa1iy shall be entitled to 
its attorneys' fees and costs, including costs incurred on appeal, in connection with the 
bankruptcy of any party, and in enforcing any judgri1ent and interest: For the purposes of this 
provision, any attorneys' fees of the City's Office of the City Atto111ey shall.be based on the fees 

. regularly charged by private attorneys with the equivalent number of years of experience in the 
subject matter area of the law for which the City Attorney's services were rendered who practice 
in the City of San Francisco in law firms with approximately the same number of attorneys as 
employed by the Office of the City Attorney. The term "attorneys' fecs 11 shall also include, 
without limitation, all such fees incurred with respect to appeals, mediations, arbitrations, and 
bankruptcy proceedings, and \\rhether or not ai1y action is prought with respect to the matter for 
which such fees were incmred. The tenn 11 costs 11 shall mean the costs and expenses of colmsel to 
the parties, which may include printing, duplicating ai1d other expenses, air freight charges, 
hiring of experts, and fees billed for layv clerks, paralegals, ai1d others not admitted to the bar but 
performing services under the supervision of ai1 attorney. 

16. Rights Are cumulative. The liability of Guarantor, and each of them, and all rights, 
powers; and remedies of Port under this Guaranty ai1d m1der any other agreement now or <;tt any 
time hereafter in force between Port and Guarai1tor relating to the Lease shall be cmm1lative and. 
not alternative,. and such rights, powers, and remedies given to Port by law 01~ in equity. 

17. Notices. Any notice, request, demand, instruction, oi· other comu;i.unication to be given to 
. any party u11de1' this Guai·ai1ty shall be in writing and shall be delivered in the mariner provided 
in the Lease for delivery of notices (and be deemed delivered in accordance with the time periods 
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set forth in the Lease) and addressed to the party to be notified at the address set forthin the 
Basic. Lease Information in the Lease. 

18. Miscellaneous. 

(a) This Agreement shall be governed by and construed in accordance with 
the laws of the State of California and the City's Charter, and Port and Guarantor hereby 
irrevocably coi1sent to the jurisdiction and proper venue of the State and the City and Courity of 
San Francisco. Further, Guarantor irrevocably waives and agrees not to assert, by way of 
motion, as a defense or otherwise, any right that it might have to a trial by jury in connection 
with any suit, action, or proceeding arising out of or relating to the Lease or this Guaranty, all to 
. the fullest extent permissible 1mder applicable law, · · 

(b) Exceptas provided to the contrary herein, Guarantor waives all 
presentments, demands for performance, notices of nmiperfonnance, protests, notices of protest; 
notices of dishonor and notices of acceptance of this Agreement and of the existence, creation or 
incun-ing of alL or any part of tl1e obligations now existing .or .hereafter arising. 

(c) Time is of the essence in the perfom1ance and enforcemei1t of the terms 
and conditions of this Agreement. · 

( d) If any term, provision, covenant or .coi1dition hereof or any application 
thereof should be held by a court of competent jurisdictjon to be invalid, void or m1enforceable, 
all terms, provisions, covenants and conditions hereof, and all applications there9f not held 
invalid, void or lmenforceable shall continue in full force and effect and shall in no way be 
_affected,.impaired or invalidated thereby. 

(e) Guarantor, and each of them assumes full responsibility for keeping fully 
informed of the financial condition of Tenant and of all other circumstances bearing upon the 
risk of nonperformance by Tenant of its Obligations under the Lease and agre'es that Port shall 
have no duty to advise or report to Guarantor any information that Port receives about Tenant's 

· financial condition or any condition or circumstances, whether or not material, bearing. on 
Tenant's ability to perform the Obligations. 

(f) Entire Agreement. This Guaranty embodies the entire agreement and-
understanding between the parties hereto relating to the guaranty of the Obligations. All p1ioi· or 
contemporaneous negotiations, agreements, and understandings, oral.or written, are hereby 
revoked, cancelled, and rescinded, and are all merged herein and superseded hereby. The 
provisions of this Guaranty may be altered, amended, modified, or repealed, in whole or in part, 
only upon the written agreeme1it of Pq1i and Guarantor. 
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(g) This Guaranty and Guarantor's liability hereunder shall not be altered, 
limited, or otherwise affected by Port's failure to enforce, or delay in enforcing; any of its rights 
or remedies under the .Lease or he.reund~r, and no such failure or delay shall be construed as a 
waiver of any such rights or remedies. . · · · 

IN WITNESS WHEREOF, the tmdersignedhas executed this Agreement as·ofthe day 
and year first above written. 

GUARANTOR: 

By: Francis Michael Heffernan II 

By: Kristen Johnson DelBiaggio-Heffeman 
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EXHTBITG 

SUMMARY OF SECRETARY OF THE INTERIOR'S STANDARDS 

FOR THETRE.ATMENT OF HISTORIC PROPERTIES 

1. A property will be used as it was historically or be given a new.use that requires 
minimal change to its distinctive ii1aterials, features, spaces, and spatial relationships. 

2. The historic character of a property will be retained and preserved. The removal of 
distinctive n1aterials 01· alteration of features, spaces, and spatial relationships that characterize a 
property. will be avoided. 

3. Each property will be recognized as a physical ·record of its time, place, and use. 
Changes that create a false sense of historical development, such as adding conjectural features 
or elements from otlwr historic propeliies, will not be unde1iaken. 

4. Changes to .a property that have acquired historic significance in their own right will 
be retained and preserved. 

5. Distinctive materials, features, finishes, and construction teclmiques or examples of 
craftsmanship that characterize a prope1iy will be preserved. 

6. Deteriorated historic features will be repaired rather than replaced. Where the severity 
· of deterioration requires replacement of a distinctive feah1re, the new feahll'e will match the old 

in design, color, texture, and,. where possible, materials. Replacement of missing features will be 
substantiated by documentary and physical evidence. . . 

7. Chemical oi· physical treatments, if appropriate, will be undertalcen using the gentlest 
means possible. Treatments that cause damage to historic materials will not be used. 

8, Archeological resources will be protected and pr~served in place. If such resomces 
must be disturbed, mitigation measures will be undertaken. 

9. New additions, exterior alterations, or related new construction will not destroy . 
historic materials, feahu·es, and spatial relationships that characterize the prope1iy. The new work 
shall be differentiated from the old and will be compatible with the historic materials, features, 
size, scale and proportion, m1d massing to pl'otect the integrity of the property m1d its 
environment. 

10. New additions and adjacent or related new construction· will be unde1iaken in a such 
a mmmer that, ifremoved ill the fuhll'e, the essential form and ii'Jtegrity of the historic property 
and its enviromnent would be unimpaired. 
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EXHIBJTH 

PORT OF SAN FRANCISCO 
. HISTORIC PRESERVATION R.EVJEW GUIDELINES FOR 

PIER AND BULIG:JEAD WHARF SUBSTRUCTURES 

Approved by San F;ancisco Port Commission, October 26, 2004, with prop~sed a117end,ments to 
respond to .co1?1ments from California State Offi.ce of Historic Pres((rvatidn. . . . 

Bacl~ground 

As part of the preparation of the Port of San Francisco Emb~cadero Historic District .. 
nomination, the· Port has developed Historic Preservation Review Guidelines (Guidelines) to 
define how the Secretary of the Interior's Standards for Rehabilitation (Secretary's Standmds) 
should be interpreted and applied to the historic resources within the District, to ensure its 
responsible management and stewardship. The set of Guidelines below focuses on Pier and 
Bulkhead Wharf Substructures,. providing an. irnpmiant tool to be used by the P01i1s historic · 
preservation expe1is to· define parameters for the repair, maintenance or alterations to the pile 
foundations, substrnctures and decks of piers and bulkhead wharves upon which pier sheds, 
bulkhead buildings and other waterfront strnctures sit. 

These Guidelines were developed by the Port's historic preservation expert staff iri concert with· 
San Francisco Architectural Heritage and preservation experts familiar with the specific historic 
resomces in.the Dist1ict. The Guidelines were approved by the San Francisco Poli Commission 
in October 2004, and fmiher amended to respond to comments from the California State Office 
of Historic Preservation. The Guidelines will be used in the review of pier and bulkhead wharf 
substrticture projects that are subject only to approval by the. P01i. ·Projects affecting District 
resources which are subject to review and approval by any of the following entities are not 
subject to these Guidelines, in recognition of the separate review criteria and practices employed 
by those agencies to administer the Secretary's Standards: 

1) Federal Undertalcings ~ Requiring Section 106 consultation 
., Projects receiving federal funding 
• Transfer of federal property 
• Approval of a federal permit, license or similar entitlement (i.e. Anny Corps. of 

Engineers) 

2) Federal Historic Preservation Tax Ctedit Projects - Requiring' State Office of Historic 
Preservation and National Park Service approvals 

3) San Francisco Historic Preservation Commission - Subject to Plaill1ing Code Aiiicle 10 
Provisions for City Landmarks and City Historic Distiicts 

Port of San Francisco Review Process - Overview 

For projects affecting historic resources within the Embarcadero Historic District that are subject 
only to the Port1s review and approval, the Port conducts its review in conjunction with use of 
Historic Preservation Guidelines, where applicable, to direct actions that comply with the 
Secretary's Standards. · · 

. All projects undergo case-specific review to determine the appropriate application of the 
.Guidelines and other related Po1i design reviews. The Port maintains ql.mlified historic 
preservation expe1iise on staff and may work with other qualified historic preservation 
professionals to review projects for consistency with the Secretary's Standards arid any 
applicable Guidelines. 
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In the case: ofrepairing and managing pier a~d bulkhead wharf s~1bstructures, the Guidelines 
below are to be used in the Port review process. The process follows the principles of the 
Secretary's Standards for Rehabilitation and the Port's longstanding practice ofrepairing existing 
materials whetever feasible. Replacement of historic materials, if deterioration makes such 
repair infeasible, is limited to replacement in-ldnd (use of the same materials) whenever possible. 
Where replacement in-kind is infeasible, the Port directs use of new substitute materials that are · 
compatible with the character defining features of the subject historic resomce to preserve the 

. historic integrity of contributing resomces or, in the case of reviewing non .. contrib\tting_ 
resources, the integrity of the -:r:Iistoric District. 

Pier and Bulkhead Wharf Substructures 
The historic piers and resources in the Embarcadero Histo1ic District are made up of pile­
supported pfatforms upon which.pier shed and bulkhead·building structures were built to c0nduct 
maritime commerce. The substructure of the piers and bulkhead wharf, described in detail in· 
Section 7. of the Embarcadero Historic District nomination, consists of vertically driven piles,­
topped by stringe1: and pile cap beams, which create the horizontal strnctmal :framework upon 
which pier decks r·e$_t. Beneath these strncuires, the tides of the San Francisco Bay ebb and flow. 
Pier substructures are defined to include pier aprons, which are constructed at the perimeter of . 
piers, generally us~d to provide a pile-suppo1ied platform for ~hip bertliirig, a.n outdoor work 
area, and in more· recent times a public access and recreati.011 area. h1 most instances, piei· aprons 
are constructed of wood and have a shorter life span, historically requiring m.:ore maintenance 
and repair than steel and· concrete s_ubstructures. ' 

Within this' complex, the bulkhead wharf is an hnportant feature. It is comprised of 23 individual 
sections that extend end to end _tln·oughout the historic district, adjacent and connected to the · · 
Seawall, which establishes the co~1structed edge of the waterfront between piers. In addition, the 
bulkhead wharf plays an impmiant role ill defining the Embarcadero's urban form, which 
supports maritime,.public access and commercial recreation/retail :functions. · · 
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EXHIBIT l 

TENANT ESTOPPEL CERTIFfCA TE 

The undersigned, is the tenant of a portion of the real 
property commonJy'known as [Inse1t Premises Address] located in San Francisco, California (the 
"Property"), and hereby cetiifies to THE CITY AND COUNTY OF SAN FRANCISCO THROUGH THE 
SAN FRANCISCO PORT COMMlSSION ("Port") [and to . ("Developer/Lender")] the 

·following: 

1. That there is presently in full force and effect a lease (a:s modified, assigned, 
supplemented and/or amended as set faith in paragraph 2 below, the "Lease") dated as of . , 
20 _, between the undersigned and Poli, covering approxitnately __ squary feet of the Property (the 
"Premises"). · 

2. That the Lease has not been modified, assigned, supplemented or amended. except by: 

3. Tharthe Lease rep1•e-sents tlie-entire agreementbetWeen Port and the m1dersigi1ed with · 
respect to the Premises. 

4. That the commencement date under the Lease was , 20_, the expiration date· 
of the Leaf)e is · , 20_·_. 

5. That the present minimum monthly Base Rent which the undersigned is paying under the 
Lease is$ -----

6. · The security deposit held by P01t unde1~ the terms of the Lease is $ _____ and Pmi 
holds no other deposit from Tenant for security or otherwise. · 

7. That the undersigned has accepted possession of the P1:emises and that, to the best of the 
undersigned's knowledge, any improvements required to be made by P01t to the Premises by the terms of 
the Lease and all other conditions of the Lease to be satisfied by P01i have been completed or satisfied to 
the satisfaction of the undersigned. · 

8. That, to the best of the undersigned's knowledge, the undersigned, as of the date set fo1th 
below, has no right or claim of deduction, charge, lien or offset against Port under the Lease or otherwise 
agairlst the rents or other chat·ges due or to become due pursuant to the terms of the Lease. 

9. That, to tlrn best of the undersigned's knowledge, Po1i is 1iotin default or breach of tile 
Lease, nor has P01t coinmitted an act or failed to ·act in such a manner; which, with the passage of time or 
notice.or both, would .result in a default or breach of the Leas!3 by Po1t. . · 

10. That, fo the best of the undersigned's knowledge, the undersigned is not in default or in 
breach of the Lease, nor has the u11dersigned committed an act or failed to act in such a mani1er which, 
with the passage of time or notice or botl1, would result in a default or breach of the Lease by the 
undersigned. · 

11. . The undersigned is not the subject of any pending bankruptcy, insolvency, debtor's relief, 
reorganization, receivership, or similar proceedings, nor the subject of a ruling with.respect to any of the 
foregoing. 

· This Cettificate shall be binding upon and it1ure to the benefit of the undersigned, Port, 
[Developer/Lender] and [its/their respective] successors and assigns. 

Dated; , 20_.' · 

[Name of Tenant] 

By:. 

Name: 

Title: 
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SCHEDULE 3 

FEMA-National Floo~ Insurance.Program Disclosure· NotiCe 

The Federal Emergency Management Agency ("FEMA11
) is revising Flood Insurance 

Rate Maps ("FIRMs")for San Francisco Bay Area communities. As part of this effo1i, FEMA is 
preparing a FIRM for the City and. County of San Francisco for the first time. That process may 
have significant impacts for developing new structures and reconstructing or repairing existing 
structures on San Francisco's waterfront. 

FEMA prepares the FIRMs to support the National Flood Insurance Prograni (1'NFIP 11
), a 

federal program: that enables property owners, businesses, and residents in participating 
communities to purchase flood insurance backed by the federal goyernment. The San Francisco 
Board of Sup(frvisors has adopted a floodplain management ordinance ·governing new . 
construction and substantial improvements in flood prone areas of San Francisco and authorizing 
the City's paiiicipation in NFIP (as amended, the "Floodplain Ordinance"). The Floodplain 
Ordinance imposes requirements on any new construction or substai1tial improvement of 

· structures in city-designated flood zones that are intended to minimize or eliminate flood hazard 
risks. NFIP regtilations allow a. local jurisdiction to issue variances to its floodplain management 
ordinance lmder. certain narrow circumstances, without jeopardizing the local jmisdiction's · 
eligibility in the I'l'FIP. However,. the paiiicular projects that are grai1ted variances by the local 
jurisdiction may be deemed ineligible for federally-backed flood insmance by FEMA. 

FIRMs identify· areas that are subject to inundation during a flood having a 1 % chance· of 
occlmence in a given year (also known as a "base flood" or "100-year flood'!). FEMA refers to 
an area that is at ri$k from a flood of this magnitude as a special flood hazard area·("SFHA.11

). To 
prepai·e the FIRM for San Francisco, FEMA has performed detailed coastal engineering ai1alyses 
and mapping of the San Francisco Bay shoreline. The San Francisco Bay Area Coastal Study 
includes both regional hydrodynamic and wave modeling of the San Francisco Bay, as well as 
detailed onshore coastal ai1alysis used to estimate waye runup l'.!1ld overtopping, as well as 
overland wave propagation. These onshore analyses fonn the basis for the Base Flood Elevations 
(BFEs) and SFHAs shown on the FIRM. 

FEMA initiated preparation of a FIRM for the City in the mid-2000s, and issued a 
· prelimh1ary version of the FIRM h12007, but did not finalize that map. Subsequently, FEMA 

completed region-wide analyses of flooding on San Francisco Bay and ~he Pacific Ocean 
coastline. FEMA used these studies to prepai·e ai1other prelimh1ary FIRM for Sai1 Francisco, 
which it issued in November 2015. The preliminary FIRM identified SFHAs along the City's 
shoreline in and along the San Francisco Bay consisting of '1A zones" (coastal areas subject to 
inundation by tidal ·surge and waves less than tlu-ee feet in height) and '1V zones" (areas subject to 
the additional hazards that accompany waves more than three feet in height). These zones 
generally affect City property lmder the j\1risdiction of the Port of San Francisco and otlwr areas 
of the San Francisco waterfront, including pmts of Mission Bay, Hunters Point SJ1ipyard, 
Candlestick. Point, Treasure ai1d Yerba Buena Islands, and an area adjacent ~o Isla.is Creek. 

· Due to co1mnents and an appeal submitted by the City, FEMA has not yet finalized the 
FIRM. Sometime during 2019, FEMA intends to issue a revised preliminary FIRM showing 
changes due to tl1e appeal resolution, and give the City a period (most likely 30 days) in which to 
comment. Following resolution of any comments, FEMA would finalize the.FIRM. 

To finalize the FIRM, FEMA will issue a Letter of Final Determination (LFD) stating 
that the map will be published in final form six months from tl1e date ofthe LFD (referred to as 
the "effective date" of the FIRM). During that six-month period, the City must amend the 
floodplain management ordinance to adopt the new FIRM. After the effective date, the FIRM 
will be used for all flood insurance and floodplain management purposes. 

The federal legislation and regulations implementii::i.g the NFIP 31·e located at 42 
U.S.C. §§ 4001 et seq.; 44 C.F.R. PaJts 59-78, §§ 59.L78.14. FEMA also publishes "Answers to 
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Questions About the NFIPil and FEMAPublication 186 entitled "Mandatory Purchase of Flood 
Insurance Guidelines." Additional information on this matter can be found on the City's and 
FEMA's websites at the following links: 

http://sfgsa.org/san~francisco-floodplain-management-program 

https://wviw.fema.gov/national-flood-irismance-program-flood-hazard-mapping 

https://WW-W.fema.gov/national-flood-insurance-program 
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By a Men1ber of the Board of Supervisors or Mayor .... ; · ; · 

ZU I) :~;i:}' -· J 1-'H i'. T@ffu sta~p 

I hereby submit the following item for introduction (select only one): . LJ'/ --~01=:.~-~~o~~~~~ing date 

[{] 1. For reference to Committee. (An Ordinance, Resolution, Motion or Charter Amendment). 

D 2. Request for next printed agenda Without Reference to Committee. 

D 3. Request for hearing on a subject matter at Committee. 

D 4. Request for letter beginning :"Supervisor · inquiries" 
'--~~~~~~~~~~~~~~~~~-' 

D 5. City Attorney Request. 

D 6. Call File No: from Committee. 

D 7. Budget Analyst request (attached written motion). 

D 8. Substitute Legislation File No . 
..--~~-==::::::===================;-~~~~ 

D 9. Reactivate File No. 
~~~~~~~~~~~~ 

D 10. Topic submitted for Mayoral Appearance before the BOS on 

Please check the appi·opriate boxes. The proposed legislation should be forwarded to the following: 

D Small Business Commission D Youth Commission D Ethics Commission 

D Planning Commission 0Building Inspection Commission 

Note: For th.e Imperative Agenda (a resolution not on the printed agenda), use the Imperative Form. 

Sponsor(s): 

Haney 

Subject: 

Amendment of Port Lease for the Java House Restaurant at Pier 40 Yz 

The text is listed: · · 

Resolution approving the Amendment and Restatement of Lease between the San Francisco Port Commission and 
Java House, LLC, a California limited. liability company, for the Java House Restaurant located at Pier 40Yz at the 
Embarcadero and Townsend Street, including a conditional tenant option to exte 1d fort 

Signature of Sponsoring Supervisor: 

For Clerk's Use Only 
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File No. 190906 

FORM SFEC-126: 
NOTIFICATION OF CONTRACT APPROVAL 

(S.F. Campaign and Governmental Conduct Code§ 1.126) 
City Elective Officer Information (Please print clearly.) 

Name of City elective officer(s): City elective office(s) held: 
Members, Board of Supervisors Members, Board of Supervisors 

Contractor Information (Please print clearly.) 
Name of contractor: 
Frankie's Java House, LLC, a California limited liability company. 

Please list the names of (1) members of the contractor's board of directors; (2) the contractor's chief executive officer, chief 
financial officer and chief operating officer; (3) any person who has an ownership of 20 percent or more in the contractor; (4) 
any subcontractor listed in the bid or contract; and (5) any political committee sponsored or controlled by the contractor. Use 
additional pages as necessary. 

Michael Heffernan, President/ CEO of tenant. 

I 

Contractor address: 
Frankie's Java House, LLC. Pier 40 -The Embarcadero, San Francisco, California, 94105 

Date that contract was approved: I Amount of contract: 
Initial monthly Base Rent of $4,000.00 per month. 

Describe the nature of the contract that was approved: 
Amendment and Restatement of Port Lease No. L-14100 between Frankie's Java· House, LLC and the Port of San 
Francisco. 
Comments: 
Amendment and Restatement of restaurant lease, which includes an option to extend the term for 10 years. 

This contract was approved by (check applicable): 

D the City elective officer(s) identified on this form 

xx a board on which the City elective officer( s) serves -~B~o_a_r_d~o~f_S_u_.._p~erv~is~o=r~s __ _ 
Print Name of Board 

D the board of a state agency (Health Authority, Housing Authority Commission, Industrial Development Authority 
Board, Parking Authority, Relocation Appeals Board, and Local Workforce Investment Board) on which an appointee 
of the City elective officer( s) identified on this form sits 

Print Name of Board 

Filer Information (Please print clearly.) 
Name of filer: Contact telephone number: 
Angela Calvillo, Clerk of the Board (415)554-5184 

Address: E-mail: 
City Hall, 1 Dr. Carlton B. Goodlett Pl., Room 244, San Francisco, CA 94102 Board.ofsupervisors@sfgov.org 

Signature of City Elective Officer (if submitted by City elective officer) Date Signed 

Signature of Board Secretary or Clerk (if submitted by Board Secretary or Clerk) Date Signed 
S:\ALL FORMS\Campaign Finance\SFEC - 126\ Form SFEC-126 Notification of Contract Approval 9.14.doc 

555 



I . 

556 


