File No. BECICCN Committee Item No. A
Board ltem No.

COMMITTEE/BOARD OF SUPERVISORS
AGENDA PACKET CONTENTS LIST

DDDD&DDDDKDDDE@DD

Committee: Budget & Finance Committee - - Date_ (Ocipveey Vo, 2019
Board of Supervisors Meeting Date _ (Ckoher 22, 20 |9
Cmte Board
[ ] Motion
[ ] Resolution
Ordinance
] Legislative Digest
[ ] Budgetand Legislative Analyst Report
L] Youth Commission Report
[ 1 Introduction Form
Department/Agency Cover Letter andlor Report
[l wmou
[ 1 GrantInformation Form
[l GrantBudget
]  Subcontract Budget
Contract/Agreement
[ ] Form 126 — Ethics Commission
[ 1 Award Letter
[ | Application
[ 1  Public Correspondence
OTHER (Use back side if additional space is needed)
% MDN\[\‘(&‘!\AUW‘\ o Bagegmind
_SEPUC ‘Q\ﬂmmhﬁﬂ )
] _\acamer pm Map
L1 - ‘
1 L]
O
.
L O
N
L1 [
Completed by: LindaWong =~ Date _ Otpber 10,2019

Completed by:__Linda Wong Date_ (Gelonor | (,, 10[1

285



o © 00 N O o B~ oW N -~

N N N N N N S e = | e e e
O R~ W N 2O © o N OO AW

FILE NO. 190703 ORDINANCE NO.

[Memorandum of Agreement - Issuance of Revocable Licenses and Easements Agreements -
City of Mountain View - Waiver of Administrative Code Appraisal Requirements]

Ordinance approving the terms and conditions of, and authorizing the General Manager
of the San Francisco Public Utilities Commission (SFPUC) to seek approval from the
Board of Supervisors and Mayor to execute, a Memorandum of Agreement (MOA) with
the City of Mountain View, California with a term of up to 20 years, providing for the
SFPUC’s issuance to Mountain View of eight revocable licenses (New Licenses) for the
use of SFPUC lands for public recreational purposes in exchange for Mountain View’s
grant to the SFPUC of nine easements (Proposed Easements) and Mountain View’s
agreement to perform other services, subject to Board of Supervisors approval
pursuant to Charter, Section 9.118; exempting the MOA, the New Licenses, and the
Proposed Easements from the appraisal requirements of San Francisco Administrative
Code, Sections 23.3 and 23.30; affirming the SFPUC’s determinatioﬁ under the
California Environmental Quality Act; and making findings, including findings of
consistency with the General Plan, and the eight priority policies of Planning Code,

Section 101.1(b).

NOTE: Unchanged Code text and uncodified text are in plain Arial font.
Additions to Codes are in szn,qle underlme ztalzcs Times New Roman font.
Deletions to Codes are in - )
Board amendment additions are in double-underlined Arial font.
Board amendment deletions are in strikethrough-Arial-font.
Asterisks (* * * *)indicate the omission of unchanged Code
subsections or parts of tables.

" Be it ordained by the People of the City and County of San Francisco:

Section 1. Background and Findings.

San Francisco Public Utilities Commission
BOARD OF SUPERVISORS Page 1
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(a) The City and County of San Francisco (City), under the jurisdiction of thé San
Francisca Public Utilities Commission (SFPUC), owns in fee certain real property in the City of
Mountain View, California (Mountain View) that contains the SFPUC’s Bay Divfsion Pipelines
3 and 4.

(b) The SFPUC lacks documentation of permanent rights in nine parcels of real
property (Gap Parcels) that constitute portions of the SFPUC's pipeline right-of-way that lie
beneath the following street crossings located in Mountain View: Crisanto Avenue, Fayette
Drive, Moffett Boulevard, Ortega Avenue, Rengstorff Avenue, San Antonio Rbad, Stierlin
Road, Tyrella Avenue, and Whisrﬁan Road. |

(c) The City, through the SFPUC, also owns a parcel of real property loCéted between -

Stierlin Road and Moffett Boulevard in Mountain View (Maintenance Parcel) identified as

- SFPUC Parcel 199-A that consists of a vacant unlicensed parcel.

(d) To perfect the SFPUC’s rights in, and use of, the Gap Parcels and the SFPUC’s
pipelines and related abpurtenances within, across, and under the Gap Parcels for the benefit
of its constituents and rate payers, the SFPUC desires to obtain from Mountain View
permanent easement rights under and across the Gap Parcels pursuant to nine easement
deeds (Proposed Easements) to avoid the potential risk and huge costs of being forced to
relocate its infrastructure located in the Gap Parcels.

(e) The SFPUC haé identified 29 trees located on certain parcels of City property
located in Mountain View that pose hazards or unacceptable risks to the SFPUC pipelines
and appurtenances and should be removed in accordance with the SFPUC Right of Way
Encroachment Policy and the SFPUC Right of Way Integrated Vegetation Management
Policy. ' '

(f) In addition to its desire to acquire such permanent easement rights pursuant to the
Proposed Easements, the SFPUC seeks Mountain View's agreement to perform the following

San Francisco Public Utifities Commission
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services (Adaitional Services): the removal of the identified 29 trees, ‘maintenance of the
Maintenance Parcel, and assistance with Cdmm’unity outreach in the SFPUC’s ongoing efforts
t'o remove exis.ting and future encroachnﬂents by adjoining third—party landowners upon City
prdperty within Mountain View. |

(9) Mountain View has long occupied and used for recreational uses several SFPUC

-parcels located in Mountain View (collectively, SFPUC Parcels) pursuant to seven existing,

outdated SFPUC revocable permits (Existing Permité). The recreational uses include a
garden,_ pedestrian and bicycle trails, public parks and playgrounds, and landscaping.

(h) Under the terms of the Existing Pérmits, Mountain View pays no fee to the SFPUC
for its use of the SFPUC Parcels, although some of the Existin_g Permits obligate Mountain

View to reimburse the SFPUC for Mountain View’s pro rata share of property taxes and

- assessments.

(i) In exchange for the Proposed Easements across the Gap Parcels and Mountain

View's performance of the Additional Services, the SFPUC is Wil_ling to grant Mountain View

seven new revocable licenses to replace the outdated Existing Permits. The new revocable

licenses will have an initial term of 10 years, with two five-year eXtension terms which will
become automatically effective unless (1) the licens.e is previously terminated or (2) Mountain
View is in default :under the terms of _the license. Each license has a total potential term of 20
years. o

(i) The seven replacement revocable licenses are as follows: (1) a license for
approximately ‘13,504 square feet of SFPUC Parcel No. 214, designated by Mountain View as
Klein Park; (2) a license for approximately 35,806 square feet of SFPUC Pércel No. 210,
designated by Mountain View as Rengstorff Pafk; (3) a license for approximately 14,350
square feet of SFPUC Parcel No. 208A, designa’céd by Mountain View as Senior Garden; (4)
a license for approximateiy 70,132 square feet of SFPUC Parcel N. 203-A, designated by |

San Francisco Public Utilities Commission . .
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Mountain View as Rex Manor Park: (5) A license for approximately 3,750 square feet of

SFPUC Parcel No. 201A, designated by Mountain View as thé Stierlin Road Sidewalk
Cénneo‘tor; and (6) a licensé for approXimately 122,000 square feet of SFPUC Parcél No.
194, 195-A, and 196-A, designated by Mountain View as the Stevens Creek Trail and
Whisman Park.

(k) The SFPUC is also willing to grant Mountain View one new revocable license for the
use of approximately 57,500 square feet of SFPUC Parcels No. 227, 228, and 229, located
between El Camino Rea} and Fayette Drive in Mountain View where Mountain View desires to
construct a néw public park to be designated Fayette Park. The new Fayette Park license will
also have a total potential term of 20 ye'ars.

() The SFPUC. and Mountain View and the City have negotiated and prepared a
proposed Memorandum of Agreement (MOA), a copy of which is on file with the Clerk of the
Board of Supervisors in File No. 190703, which provides for the SFPUC’s issuance of seven,
revocable modemn liéenses to replace the seven outdated Existing Permits on the SFPUC
Parcels and issuance of a new révocable license to allow Mountain View to construct and
operate Fayette Park for public use, for a total of-eight revocable licénses (New Licenses).

(m) As consideration for the eight New Licenses, pursuant to the MOA, Mountain View
shall provide the following: (1) the grént pursuant to the Proposed Easenﬁents of permanent,
subéurfaoe easement rights to SFPUC, at no cost, to perfect the SFPUC’s rights in, and use
of, the Gap Parcels; (2) Mountain View's removal of 29 trees that present pipeline hazards |
located on certain City property within Mountain View in accordance with the SFPUC’S Right
of Way Encroachment Policy and the SFPUC’s Right of Way Integrated Vegetation
Management Policy; (3) Mountain View's maintenance of the Maintenance Parcel thoughout

the term of the MOA; (4) Mountain View's assistance in the SFPUC’s ongoing efforts under

San Francisco Public Utilities Commission ,
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these.policies to remove encroachments by adjoining third-party landowners upon certain
other porﬁons‘ of the SFPUC’s pipeline right-of-way within vl\/lountain View; and (5) Mountain
View's reimbursement of the SEPUC's costs of bmitigation and removal of Mountain View's
improvements if the SFPUC needs to diérupt Mountain View's improvements on the SFPUC
Parcels. . | ‘

(n) On February 2, 2016, as a Lead Agency under the California Enviroﬁmental Quality
Act (CEQA), Mountain View determined that the proposed MOA, includivng the New Licenses
and Proposed Easements, is categorically exempt under Sections 15332, 15321, and
15301(h) (“Infill Development Projects,” “Enforcement Act_ions by Regulatory Agencies,” and
“Existing Facilities”) of the CEQA Guidelines. On February 3, 2016, Mountain View issued a
Notice.of Exemption (NOE). . .

(o) On May 28, 2019, the SFPUC adopted SFPUC Resolution No.-19-0099 by which
the SFPUC approved the fransactions contemplétgd by the MOA and, as a Responsible
Agency under CEQA, made the following dsterminations (SFPUC CEQA Findings): (1) the
SFPUC reviéwed the proposed MOA and reviewed and considered the categbrioal exémption
and Notice of Exemption (NOE) issued by Mquntain View, and the record as a whole; (2) the
MOA is Within the scope of Mountain View's CEQA determination; (3) the categbrical
exemption and the NOE were adequate for SFPUC's use in appréving the MOA; and (4) since
the categorical exemption and the Notice of Exemption were finalized, there have been no -
project changes and no substantial changes in project circumstances that would require
changes to Mountain View's CEQA determinations due to the involvement of any signviﬁoant
environmental effects, and there is no new information of substantial importance that would
change the conclusions set forth in the Categorical exemption. Mountain View's categorical

exemption and the NOE are part of the record of such approval and copies of said

San Francisco Public Utilities Commission .
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doqurhents, along with SFPUC Resolution 19~0099{ are on file with the Clerk of the Board of -
Superviéors in File No. 190703 and are incorporated herein by reference.

(p) The Board of Supervisors hereby adop’cs' and incorporateé by reference as though
fully set fdrth herein the SFPUC CEQA Findings. | .

(q) By letter to the Board of Supetrvisors dated June 4, 2019, the Planning Department
found that the .proposed MOA was céhSistent with the City's General Plan and the eight
priority policies of Planning Code Section 101.1. A copy of said letter is on file with the Clerk
of the Board of Supervisors in File No. '-190?03, and is incorporated heréin by reference. The
Board of Supervisors finds that tvhe proposed MOA is consistent with the City’s General Plah
and the eight priority policies of Planning Code Section 101.1 for the reasons set forth in sAaid _
letter. o |

Section 2. Waiver of Administraﬁve Code Requirement for Market Rent Determination.

(é) Because of the substantial nonfménetary consideration to be received from
Mountain View in exchange for the NévQ Licenses and the Additional Services, SFPUC has

determined that the appraisal requirements in Administrative Code Section 23.3 and Section

© 23.30 should not apply to the transaction between SFPUC and Mountain View.

(b) The Board of Supervisors hereby waives Section 23.3 and Section 23.30 of the
Administrati&e Code to the exfent they éppiy to ihe MOA, the City’s acquisition of the .
Proposed ‘Easements, and the City’s issuance of the New Licenses to Mountain View.

Section 3. Approval of Memorandum of Agreément. 4

(@) The SFPUC's General Manager is authorized to execute and deliver the MOA and
the New Licenseé, accept the Proposed Easements, perform all acts reqﬁired of the City
under the MOA, the New Licenses, and the Proposed Easerhents, and entér into |

amendments or other modifications to the MOA, the New Licenses, and the Pro.posed

- Easements (including, without Hrﬁitaﬁon, attaching and modifying any exhibits to such

San Francisco Public Utilities Commission :
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instruments) that.the General Manager, in consultation with the City Attdmey, determines are

in the best interest of the City, dd not materially decrease the City’s beheﬂts, do not materially -

, .ihcréase the City’s obligations or Iiabilit'ies, do nbt autharize any éotivities without pursuing all

required regulatory-and environmental review and approvals, and are necessary or advisable

to complete the transactions which the New License contemplates and effectuate the purpose

‘and intent of this ordinance..

‘ (b) Within 30 days of the MOA, the Prc_)posedE'asements, and 'the Néw Licenses being |
fully executed and delivered by ail pérties, the SFPUC shall prbvide the final MOA to the C-lerk
of the Board of Supehisors for inclusion in File No.  ] 99703 , the official file for this
ordinance. - | ‘ |

Section 4. Effective Date. Thié ordinance shall become effective 30 days after
enactment. Enactment occurs when the Mayof signs the ordinance, the Mayor retumns the

ordinance unsigned or does not sign the ordinance witAhin ten days of receiving it, or the Board

- of Supervisors overrides the Mayor’s veto of the ordinance.

APPROVED AS TO FORM:
DENNIS J. HERRERA, City Attorney

T -

/","N. \) ’
SR =
RICHARD HANDEL
Deputy City Attorney

——

By:

San Frandisco Public Utilities Commission .
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FILE NO. 190703

LEGISLATIVE DIGEST

: [Memorandum of Agreement - [ssuance of Revocable Licenses and Easements Agreements -
City of Mountain View - Waiver of Administrative Code Appraisal Requirements]

‘Ordinance approving the terms and conditions of, and authorizing the General Manager
of the San Francisco Public Utilities Commission (SFPUC) to seek approval from the
Board of Supervisors and Mayor to execute a Memorandum of Agreement (MOA) -with
the City of Mountain View, California with a term of up to 20 years, providing for the
SFPUC’s issuance to Mountain View of eight revocable licenses (New Licenses) for the
use of SFPUC lands for public recreational purposes in exchange for Mountain View’s
grant to the SFPUC of nine easements (Proposed Easements) and Mountain View’s
agreement to perform other services, subject to Board of Supervisors approval
pursuant to Charter, Section 9.118; exempting the MOA, the New Licenses, and the
Proposed Easements from the appraisal requirements of San Francisco Administrative
Code, Sections 23.3 and 23.30; affirming the SFPUC’s determination under the
California Environmental Quality Act; and making findings, including findings of
consistency with the General Plan, and the eight priority policies of Planning Code,
Section 101.1(b).

Existing Law

Chapter 23 of the City's Administrative Code sets forth the policies and procedures for
conveyance, acquisition, and leasing of real property by the City, including requirements for
the preparation of appraisals in connection with certain proposed acquisitions, conveyances
and leases. Pursuant to the proposed ordinance, the Board would approve the execution by
the City of a Memorandum of Agreement ("MOA") for the proposed issuance of eight licenses
("New Licenses”) by City to the City of Mountain View (‘Mountain View") for use of City land
as parks in exchange for Mountain View's conveyance to City of nine permanent easements
("Proposed Easements”) across nine Mountain View street intersections where SFPUC
pipehnes are currently located and other services to be performed by Mountain View as stated
in the MOA. The Board would also exempt from the appraisal requirements of Chapter 23 of
the City's Admmlstratlve Code the real property fransactions contemplated by the MOA, the
New Licenses, and the Proposed Easements. The Board will also adopt findings affirming the
SFPUC's determination under the California Environmental Quality Act and pursuant to the
Clty Planning Code Section 101. -

Amendments to Current Law

- Pursuant to the pr oposed Ordinance, the Board would find, based on the substantial non-
monetary consideration to be received from Mountain View in exchange for the New Licenses,
that the appraisal requirements in San Francisco Administrative Code Section 23.3 and
Section 23.30 should not apply to the transactions contemplated by the MOA, the New
Licenses, and the Proposed Easements.

- BOARD OF SUPERVISORS ' . ' ' Page 1
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MEMORANDUM OF AGREEMENT |
BETWEEN
THE CITY AND COUNTY OF SAN FRANCISCO,
THROUGH ITS PUBLIC UTILITIES COMMISSION,
», AND
THE CITY OF THE CITY OF MOUNTAIN VIEW -

'REGARDING MOUNTAIN VIEW’S USE OF SAN FRANCISCO LANDS

Dated as of ‘ - ,2019

Menio of Agreement-SFPUC Mountnin View (FINAL).doex

1294



' MEMORANDUM OF AGREEMENT

THIS MEMORANDUM. OF AGREEMENT (“Agreement”), dated as of

- ;2019 for reference purposes, is by and between the CITY AND COUNTY
OF SAN FRANCISCO, a municipal corporation (“San Francisco™), acting through its Public
~ Utilities Commission (“SFPUC”), and the CITY OF MOUNTAIN VIEW, a municipal
corporation (“Mountain View”). ‘San Francisco and Mountain View may be sometimes
collectively referred to in this Agreement as the “Parties.”

RECITALS

A, San Francisco, acting by and through the SFPUC, owns and operates a regional
water system that serves San Francisco and twenty-seven (27) wholesale water customers located
in San Mateo, Santa Clara, and -Alameda counties in the San Francisco Bay Area. The SFPUC
maintains San Francisco real property that constitutes a part of such water system, including
numerous parcels of property located within Mountain View’s municipal borders.” San Francisco
has installed and maintains, or may install and maintain, pipelines, electrical, telecommunication,
or other utility lines, wells, sanitary or storm sewers, and/or other improvements, along with
related appurtenances to any of the foregoing named improvements (collectively, the “SFPUC
Facilities™), on, across, under, or over most or all of such parcels of real property.

' B. Mountain View occupies and uses for recreational uses six (6) parcels of
San.Francisco real property pursuant to six (6) existing SFPUC permits as shown on the
attached Exhibit A (collectively, the “Subject Parcels™). Mountain View pays no rent to
San Francisco with respect to its use of any -of the Subject Parcels, although, in certain
instances, Mountain View reimburses San Francisco for Mountain. View’s pro rata share. of
property taxes and assessments for such use. In addition to the Subject Parcels, San Francisco
owns a parcel of real property located between El Camino Real and Fayette Drive in Mountain
View (sometimes designated as SFPUC Parcels No, 227, 228, and 229) where Mountain View
desires to construct a new park for use by the public (the “Fayette Parcel”). The Fayette Parcel
is further depicted in the attached Exhlblt B.

C. San Francisco has identified the trees listed on the attached Exhibit C-1 and
located as shown on the attached Exhibit C-2 (the “Unacceptable Trees”) that are currently
placed on certain of the Subject Parcels or other San Francisco parcels located within Mountain .
View’s borders that San Francisco has determined pose hazards or unacceptable risks to the
SFPUC Facilities located on, across, or under such parcels. The Unacceptable Trees should be
removed in accordance with the SEPUC Right of Way Encroachment Policy (a copy of which is
attached as Exhibit D) and the SFPUC Right of Way Integrated Vegetation Management Policy
(a copy of which is attached as Exhibit E). San Francisco desires that Mountain View remove
the Unacceptable Trees and seeks Mountain View’s assistance with community outreach in the.
SFPUC’s ongoing efforts under its Encroachment Policy and Vegetation Management Policy to
remove encroachments by adjoining third-party landowners upon certain of other portions of
San Francisco’s pipeline right-of-way within Mountain View’s boundaries. ‘

D. San Francisco’s regional water system includes Bay Division Pipelines 3 and 4,
which are located in San Francisco’s pipeline right of way that crosses Mountain View. Although
San Francisco owns fee interests or permanent easement rights in virtually all of its pipeline
rights of way, San Francisco lacks documentation of such permanent rights in several parcels
constituting portions of its pipeline right of way that lie beneath certain Mountain View streets
and are identified in the attached Exhibit E (the “Gap Parcels”). In order to perfect any rights
it has, or desires to have, in the Gap Parcels for the benefit of its constituents and rate payers,
San Francisco desires to obtain easement rights from the City of Mountain View to place,
operate, maintain, repair, and replace its pipelines and related appurtenances within, across, and
under the Gap Parcels.

Memo of Agreement-SFPUC Mountsin View (FRNAL).doex
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E. On February 2, 2016, the Mountain View City Council determined that the
proposed transactions and respective obligations of the Parties pursuant to this Agreement
(inclusive of the proposed park developments and tree removals), were categorically exempt
under the California Environmental Quality Act (“CEQA”) per Sections 15332, 15321, and
15301(h) (“Infill Development Projects”, “Enforcement Actions by Regulatory Agencies”, and
“Existing Facilities”) of the CEQA Guidelines and authorized the Mountain View City Manager
to execute this Agreement once the terms have been finalized. Mountain View filed a CEQA
Notice of Exemption on February 3, 2016. On-November 16, 2016, the Bureau Manager of the
SFPUC’s Bureau Of Environmental Management wrote a memorandum explaining the SFPUC’s
role as a Responsible Agency under CEQA with respect to this proposed Agreement, and the
transactions and respective obligations of the Parties pursuant to this Agteement (inclusive of the
proposed park developments and tree removals contemplated by this Agreement), and, among
other determinations, found that (i) the SFPUC is a “responsible agency” under CEQA with
respect to the “project” contemplated by this Agreement because execution of this Agreement
and the instruments contemplated by this Agreement to allow Mountain View’s use and
maintenance of certain of the SFPUC’s lands in Mountain View constitutes a discretionaty action
by. the SFPUC that is subject to compliance with CEQA, but Mountain View is primarily
responsible as “Lead Agency” for implementation of the actions considered in this MOA; (ii) the
SFPUC’s Natural Resources Land Management Division determined that the proposed park
developments ‘and tree removals are consistent with the SFPUC’s policy regarding acceptable
uses of the SFPUC’s right-of-way lands and are compatible with protection and maintenance of
the SFPUC’s pipelines; and (jif) Mountain View did not adopt mitigation measures for the .
- proposed “project,” as part of its determination that the project is categorically exempt from
CEQA, but did agree to conduct bird nesting surveys before tree removal, and the SFPUC is
willing to enable Mountain View, through execution of this proposed Agreement and approval
of the associated revocable licenses, to carry out the proposed improvements on portions of the
SFPUC’s rights of way located in the City of Mountain View.

F. Subject to the terms and conditions of this Agreement, San Francisco is willing to
grant Mountain View rent-free licenses with respect to the Subject Parcels and the Fayette Parcel
for the Term (defined in Section 1 [Term] below) of this Agreement.

G. Mountain View is willing to maintain the Subject Parcels and the Fayette Parcel
and perform its other obligations set forth in this Agreement and the New Licenses (defined in
Section 3 [License Agreements] below) in order to improve the appearance of these parcels and
enable its residents to enjoy the use of the parcels as parks and community open space.

NOW, THEREFORE, IN CONSIDERATION of the foregoing and other good and
valuable ' conmderatxon, the receipt and sufficiency. of which are hereby acknowledged,
San Francisco and Mountain View hereby agree as follows:

'AGREEMENT

L Term. The term (the “Term™) of this Agreement shall commence on the date
that this Agreement is mutually executed and delivered by the Parties (the “Effective Date) and
continue for so long as the New Licenses or any of them, are in force and effect. Execution and
delivery of this Agreement is subject to the approval of Mountain View’ s City Council, SFPUC
- approval, and, if required, the approval of San Francisco’s Boatd of Superv1sors and Mayor

2. Fayette Park. On the Effective Date, pursuant to Section 3 [Llcense Agreements]
below, San Francisco shall issue an appropriate license that provides for Mountain View’s use
of the Fayette Parcel for park and recreational uses.

3. License Agreements. On the Effective Date, the Parties shall execute and deliver
new licenses (collectively, the “Neéw Licenses” and each a “New License”) in substantially the
form attached as Exhibit G-1, Exhibit G-2, Exhibit G-3, Exhibit G-4, Exhibit G-5,

3
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Exhibit G-6, and Exhibit G-7 with respect to use and occupancy of the Subject Parcels and the

Fayette Parcel (collectively, the “Licensed Premises™) after the Effective Date. The Parties

acknowledge that (a) upon the execution and delivery by the Parties of the New Licenses, any

permit, lease, license, or other instrument issued prior to the Effective Date by San Francisco-to

Mountain View with respect to Mountain View’s use or occupancy of any of the Licensed

Premises shall be terminated, superseded, and replaced by the New License to be issued with

respect to such Licensed Premises; and (b) none of the New Licenses shall require Mountain

View to pay rent or other consideration to-San Francisco as compensation for Mountain View’s

use or occupancy of the Licensed Premises except as provided in Section 4 [Maintenance],

Section 5 [Conveyance of Easement Rights in Specified Street Crossings], Section 6 [Removal

of Certain Encroachments and Encroachment Assistance], and Section 7 [Costs of Mitigation

and Removal of Mountain View’s Improvements]. In addition, Mountain View acknowledges

that the New Licenses will provide that Mountain View shall be obligated to (i) reimburse San

Francisco for property taxes and other assessments levied against the Licensed Premises during

the term of each New License, (ii) maintain such insurance or self-insurance as specified in each-
. New License, and (iii) pay such other fees or costs not constituting rent or compensation for

Mountain View’s use or occupancy of the Licensed Premises as specified in each New License
(e.g., repair costs to SFPUC Facilities damaged by Mountain View’s or the public’s use of any
of the Licensed Premises, inspection fees or costs associated with improvements, repairs, or
maintenance work by or on behalf of Mountain View on any of the Licensed Premises, and such
costs or damages incurred by San Francisco resulting from Mountain View’s failure to perform
its obligations under a New Llcense)

4. Maintenance. During the Term, Mountain View will maintain the surface of the
_parcel identified on the attached Exhibit H (the “Maintenance Parcel”), which is owned by
San Francisco as part of its water system and located within Mountain View’s boundaries. As
used in this Section 4 and Section 8 [Indemnity] below, the terms “maintain,” “maintenance,”
and “maintenance obligations,” mean that, with respect to the Maintenance Parcel, Mountain
View shall be solely responsible to (a) mow grass and remove weeds when necessary in
accordance with the SFPUC Vegetation Management Policy and, in any event, at least twice each
calendar year, and (b) regularly (at least once every calendar month) remove trash, debris, and
graffiti as reasonably required or necessary to keep the Maintenance Parcel in a safe sanitary,
and sightly condition and to prevent the existence of a nuisance on the Maintenance Parcel. In
the course of maintaining the Maintenance Parcel, Mountain View shall not do anything in, on,
* under, or about the Maintenance Parcel that could cause damage to or interference with any
pipelines or other property located in, on, under, or about the Maintenance Parcel. Mountain
View shall use, and shall cause its employees contractors, and agents to use, due care at all times
.to avoid any damage or harm to San Francisco’s water plpelmes or other property and natural
attributes of the Maintenance Parcel and to minimize slope erosion. Mountain View shall not
perform any excavation work without San Francisco’s prior written approval, which
San Francisco may withhold at its sole discretion. Under no circumstances shall Mountain View
damage, harm, or remove any rare, threatened, or endangered species that are present on or about
the Maintenance Parcel, Mountain View’s obligations to maintain the Maintenance Parcel shall
continue until the earlier of the following dates: (i) the date Mountain View receives
San Francisco’s notice terminating all of Mountain View’s then remaining maintenance
obligations pursuant to this Section 4 or (ii) the date that none of the New Licenses continues to
be in force and effect. Mountain View shall notify San Francisco in writing not less than five (5)
days before performing any maintenance work on the Maintenance Parcel, except in the case of
an emergency wherein Mountain View shall notify San Francisco telephomcally and in writing
as soon as reasonably possible. For the purposes of the foregoing notice obligation, “maintenance
work” shall not be deemed to include the mowing, or the weed, trash, debris, and graffiti removal
regularly performed by Mountain View pursuarit to this Section. Notwithstanding the foregoing,
at all times, San Francisco shall retain all of its property rights with respect to the Maintenance
Parcel, including, without limitation, the right at all relevant times to enter upon, use, inspect,
and construct, maintain, or repa1r 1mprovements upon, across, under, or over the Mamtenanoe
Parcel. If, at any time prior to the termination of Mountain View’s maintenance obllgatlons
pursuant to this Section 4, San Francisco notifies Mountain View of deficiencies or failures in

4
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Mountain View’s performance of such obligations, Mountain View shall promptly remedy or
cure such deficiencies or failures.

5. Conveyance of Easement Rights in Specified Street Crossings. On the
Effective Date, Mountain View shall execute and deliver to San Francisco easement deeds with
respect to each of the Gap Parcels in the forms attached as Exhibit I-1, Exhibit I-2, Exhibit I-3,
Exhibit I-4, Exhibit I-5, Exhibit I-6, Exhibit I1-7, Exhibit I-8, and Exhibit 1-9.

6. Removal of Certain Encroachments and Encroachment Assistance. In
accordance with, and pursuant to the SFPUC Encroachment Policy and Vegetation Management
Policy, Mountain View will perform the following services:

(a) Within one hundred eighty (180) days of the Effective Date, Mountain
View will remove, or cause the removal of, the Unacceptable Trees that are currently located on
certain Subject Parcels or other parcels of San Francisco’s real property located within Mountain
View’s borders. The Unacceptable Trees are specifically identified on the attached Exhibit C-1
and their locations are depicted on the attached Exhibit C-2.. '

(b) During the Term, Mountain View shall a531st and cooperate with San
‘Francisco in its community outreach efforts and communications with third-parties to remove
structures, trees, and shrubs on parcels of San Francisco real property located within Mountain
View’s boundaries when San Francisco determines that the presence on San Francisco lands of
such structures, trees, or shrubs constitute violations of the SFPUC Encroachment Policy,
Vegetation Management Policy, and related guidelines (as they currently exist and may be
amended from time to time) or pose hazards or unacceptable risks to any of the current or future
SFPUC Facilities installed on or about such parcels-of San Francisco property. Such community .
outreach assistance and cooperation shall include, without limitation, promptly after
San-Francisco’s request, Mountain View co-signing any SFPUC correspondence to local citizens
regarding such violations of the SFPUC Encroachment Policy, Vegetation Management Policy,
and related guidelines or risks resulting therefrom, and other reasonable measures necessary to
protect and safely maintain and operate San Francisco’s water conveyance systems and its
associated pipeline right of way(s), subject to Mountain View’s approval of the letter content.

7. . Costs of Mitigation and Removal of Mountain View’s Improvements. In the
event that the SFPUC requires use or occupancy of the any portion of the Licensed Premises at
any time or for any reason, including, without limitation, (a) any use that requires or results in
the installation, removal, replacement, repair, or maintenance by or on behalf of San Francisco
of pipelines, water or electrical conveyance systems, structures of any- kind, or any other
improvements to be constructed or placed upon, under, above, or across the Licensed Premises,
or any of them, (b) the removal or alteration of any improvements installed by Mountain View
on any of the Licensed Premises, (c) the interruption or cessation of the use by Mountain View
or the public for public park or recreational purposes of any portion of the Licensed Premises,
(d) the termination of any of the New Licenses, or (e) any other change in the use or physwal

modification of any portion of the Licensed Premlses Mountain View acknowledges and agrees
that, within- thirty (30) days of San Francisco’s written request, it shall pay or reimburse
San Francisco for any costs or expenses incurred by San Francisco to the extent attributable to:

(i) .  the implementation of any mitigation measures required by any applicable
federal, state, or local law, including, without limitation, CEQA, San Francisco’s
Environmental Quality Regulations (San Francisco Administrative Code Section 31), and
any other similar law or statute, resulting from the change in-use or alteration of any of
the Licensed Premises or the loss or interruption of public park or recreational uses of
any of the Licensed Premises by Mountain View or the public, and

(i) = the alteration, removal, and/or restoration of Mountain View’s
improvements upon any of the Licensed Premises.
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8. Indemnity. Mountain View, on behalf of itself and its SUCCESSOTS and assigns,
shall mdemmfy and hold harmless San Francisco and its boards, commissions, departments,
agencies, and other subdivisions, including, without limitation, the SFPUC, and all of its ‘and
their respective officers, dlrectors employees, agents, and contractors (collectlvely, “Agents”),
and their respective heirs, legal representatives, successors and assigns, and each of them
(collectively, “Indemnified Parties”) from and against any and all claims, demands, losses,
liabilities, damages, liens, injuries, penalties, fines, lawsuits and other proceedmgs judgments
and awards, and costs and expenses, including, without limitation, reasonable attorneys’ and
consultants’ fees and costs (collectively, “Losses”) incurred in connection with or arising directly
or indirectly, in whole or in part, out of: (a) any accident, injury to, or death of a person, including,
without limitation, Mountain View’s agents, employees, representatives, employees, and
invitees, or loss of or damage to property (including, without limitation, the SFPUC Facilities)
howsoever or by whomsoever caused, occurring in, on, or about any parcel of San Francisco real
property located within Mountain View’s borders (the “San Francisco Properties”) during the
course of, or relating to, Mountain View’s performance of its maintenance obligations pursuant
to Section 4 [Mamtenance] or Mountain View’s performance of its obligations pursuant to

Section 6(a) [Removal of Certain Encroachments and Encroachment Assistance] to remove the
structures, trees, and shrubs specified on Exhibit C-1; (b) any default by Mountain View in the
observation or performance of any of the terms, covenants, or conditions of this Agreement to be
observed or performed on Mountain View’s part; (c) the condition of any of the San Francisco
Properties or any of the SFPUC Facilities located on, across, under, or over any of the
San Francisco Properties; (d) any construction or other work undertaken by Mountain View on
or about the San Francisco Properties whether before or during the Term of this Agreement; or
(e) any acts, omissions or negligence of Mountain View, its agents, employees, representatives,
employees and invitees, or of any trespassers, in, on, or about the San Francisco Properties; all
regardless of the sole negligence of, and regardless of whether liability without fault 1s imposed
or sought to be imposed on, San Francisco or any other of the Indemnified Parties, except to the
extent that such indemnity is void or otherwise unenforceable under applicable law in effect on
or validly retroactive to the date of this Agreement and further except only to the extent such
Losses as are caused exclusively by the gross negligence and intentional wrongful acts and
omissions of ‘the Indemnified Parties. The- foregoing indemnification and hold harmless
obligations shall include, without limitation, reasonable fees of attorneys, consultants,” and
experts and related costs and San Francisco’s costs of investigating any Loss. Mountain View
specifically acknowledges and agrees that it has an immediate and independent obligation to
defend San Francisco and the other Indemnified Parties from any claim that actually or
potentially falls within this indemnity provtslon even if such allegation is or may be groundless,
fraudulent, or false, which oblxgatlon arises at the time such claim is tendered to Mountain View
by San Francisco and continues at all times thereafter. Mountain View’s obligations under this
Section shall survive the expiration or sooner termination of the Agreement,

9. Notices. Any notices given or required pursuant to this Agreement shall be
effective only if in writing and given by delivering the notice in person, by sending it first class
mail or certified mail with a return receipt requested, or nationally-recognized overnight courier
that guarantees next day delivery and provides a receipt therefor, with postage prepaid, addressed
as follows (or such alternative address as may be provided in writing):

San Francisco or the SFPUC:  Real Estate Services Division
' - San Francisco Public Utilities-Commission
525 Golden Gate Avenue, 10th Floor
San Francisco, California 94102
Attn: Real Estate Director
Re: MOA with City of Mountain View

" Meino of Agreement-SFPUC Mounsit View (FINAL).docx

299



Mountain View: City of Mountain View
" Public Works Department
500 Castro Street
Mountain View, California 94039-7540
Attn: Real Estate Program Administrator

A properly addressed notice transmitted by one of the foregoing methods shall be deemed
received upon confirmed delivery, attempted delivery, or rejected delivery. Neither party may
give official or binding notice by e-mail or facsimile transmission.

10. Miscellaneous Provisions.

(a)  Risk of Non-Appropriation of Funds. This Agreement is subject to the

* budget and fiscal provisions of San Francisco’s Charter. San Francisco shall have no obligation
to make appropriations for this Agreement in lieu of appropriations for new or other agreements.
Mountain View acknowledges that San Francisco budget decisions are subject to the discretion
of its Mayor and Board of Supervisors. Mountain View assumes all risk of possible non-

" appropriation or non-certification of funds, and such assumption is part of the consideration for
this Agreement. Accordingly, there shall be no obligation for the payment or expenditure of
money by San Francisco under this Agreement unless San Francisco’s Controller first certifies,
pursuant to Section 3.105 of San Francisco’s Charter, that there is a valid appropriation from
which the expenditure may be made and that unencumbered funds are available from the
appropriation to pay the expenditure. Without limiting the foregoing, if in any fiscal year of
San Francisco after the fiscal year in which the Term of this Agreement commences, sufficient:
funds for the funding of any costs or other payments that may be required under this Agreement
are not appropriated, then San Francisco may terminate this Agreement, without penalty,
liability, or expense of any kind to Mountain View, as of the last date on which sufficient funds
are appropriated. San Francisco shall use its reasonable efforts to give Mountain View
reasonable advance notice of such termination.

(b) ~ Severability. If any provision of this Agreement or the application thereof
to any person, entity, or circumstance shall, to any extent, be invalid or unenforceable, the -
remainder of this Agreement, or the application of such provision to persons, entities, or
circumstances other than those as to which it is invalid or unenforceable, shall not be affected
thereby, and each other provision of this Agreement shall be valid and be enforceable to the
fullest extent permitted by law, provided that the remainder of this Agreement can be interpreted
to glve effect to the mtentlon of the Parties.

(©)  Good Faith. Each party shall use all reasonable efforts and work
wholeheartedly and in good faith for the expedited completion of the objectwes of this
Agreement and the satisfactory performance of its terms.

(d) Sole Benefit. This Agreement is for the sole benefit of the Parties and
shall not be construed as granting rights to any person other than the Parties or imposing
obligations on a Party to any person other than the other Party to this Agreement.

(¢). Governing Law. This Agreement is made under and shall be governed
by the laws of the State of California and San Francisco’s Charter

® Amendment; Waiver. Neither thls Agreement nor any term or provision
hereof may be changed or amended, except by a written instrument signed by both Parties. Any
waiver by either party of any term, covenant, or condition contained in this Agreement must be
in writing, and signed by an officer or other authorized representative, and a waiver of one breach"
~ shall not be deemed to be a waiver of any subsequent breach of the same or any other term,
- covenant, or condition.
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(g Notification of Limitations on Contributions. Through its execution of
this Agreement, Mountain View acknowledges that it is familiar with Section 1.126 of the
~San Francisco Campaign and Governmental Conduct Code, which prohibits any person who
contracts with San Francisco for the selling or leasing of any land or building to or from
San Francisco whenever such transaction would require the approval by a San Francisco elective
officer, the board on which that San Francisco ‘elective officer serves, or a board on which an
appointee of that individual serves, from making any campaign contribution to (i) a .
San Francisco elective officer, (ii) a candidate for the office held by such individual, or (iii) a
committee controlled by such individual or candidate, at any time from the commencement of
negotiations for the contract until the later of either the termination of negotiations for such
contract or six months after the date the contract is approved. Mountain View acknowledges that
the foregoing restriction applies only if the contract or a combination or series of contracts
. approved by the same individual or board in a fiscal year have a total anticipated or actual value
of $50,000 or more. Mountain View further acknowledges that the prohibition on contributions -
applies to Mountain View; each member of Mountain View’s City Council, and Mountain
View’s chief executive officers; any contractor or subcontractor listed in this Agreement; and
any committee that is sponsored or controlled by Mountain View. Additionally, Mountain View
acknowledges that Mountain View must inform each of the persons described in the preceding
sentence of the prohibitions contained in Section 1.126. Mountain View further agrees to provide
to San Francisco the names of each person, entity, or committee described above. The
requirements of this Section 10(g) shall apply only to the six (6)-month period following the.
Parties’ execution and delivery of this Agreement and each six (6)-month period that follows the

Parties” execution and delivery of each License described in Section 3 [License Agreements]
above.

(h)  Disclosure. Mountain View understands and agrees that San Francisco’s
Sunshine Ordinance (San Francisco Administrative Code Chapter 67) and the State Public
Records Law (Gov’t Code Section 6250 et seq.) apply to this Agreement and any and all records,
information,. and materials submitted to San Francisco in connection with this Agreement.
Accordmgly, any and all such records, mforma’uon and materials may be subject to public
disclosure in accordance with San Francisco’s Sunshine Ordinance and the State Public Records
Law. Mountain View hereby authorizes San Francisco to disclose any records, information and
materials submitted to San Francisco in connection with this Agreement.

A (i) Time of the Essence. Time is of the essence in all matters relating to this
Agreement. : :

(J)  Attorneys’ Fees. If either party commences an action against the other or
a dispute arises under this Agreement, the prevailing party shall be entitled to recover its
reasonable attorneys’ fees and costs from the other party. For purposes hereof and for purposes
of the indemnifications set forth herein, San Francisco’s reasonable attorneys’ fees shall be based
on the fees regularly charged by private attorneys in San Francisco with comparable experience
noththstandmg San Francisco’s use of its own attorneys.

(k)  Counterparts. This Agreement may be executed in two or more
counterparts, each of which shall be deemed an or1gmal but all of which taken together shall
constitute one and the same instrument.

(l) Recitals, Exhibits, and Schedules. The Recitals set forth above are true
and correct and are incorporated into this Agreement. The attached exhibits and schedules
referred to herein are incorporated into and made a part of this Agreement.

(m) Integration. Subject to any subsequent agreements authorized pursuant
to this Agreement, this Agreement represents the entire understanding of the Parties as to those
matters contained herein. No prior oral or written understanding shall be of any force or effect
with respect to those matters covered in this Agreement.

8
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(n)  MacBride Principles - Northern Ireland. San Francisco urges
companies doing business in Northern Ireland to move toward resolving employment inequities
and encourages them to abide by the MacBride Principles as expressed in San Francisco
Administrative Code Section 12F.1 et seq. San Francisco also urges San Francisco companies
to do business with corporations that abide by the MacBride Principles. Mountain. View
acknowledges that it has read and understands the above statement of San Francisco concerning
doing business in Northern Ireland. '

(0) . Tropical Hardwood and Virgin Redwood Ban. Pursuant to
Section 804(b) of the San Francisco Environment Code, San Francisco urges contractors not to
import, purchase, obtain, or use for any purpose, any tropical hardwood, tropical hardwood wood
product, virgin redwood or virgin redwood wood product. Except as expressly permitted by the
application of Sections 802(b) and 803(b) of the San Francisco Environment Code, neither
Mountain View nor any of its contractors shall include in the specifications for any work to be
performed by or on behalf of Mountain View pursuant to or in connection with this Agreement
- any items that are tropical hardwood, tropical hardwood wood products, virgin redwood, or virgin
redwood wood products. .

(p) - Nondiscrimination. In the performance of this Agreement Mountain
View shall not discriminate against any employee, subcontractor, applicant for employment with
Mountain View, or. against any person seeking accommodations, advantages, facilities,
privileges, services, or membership in all business,- social, or -other establishments or
organizations, on the basis of'the fact or perception of a person’s race, color, creed, religion,
national origin, ancestry, age, height, weight, sex, sexual orientation, gender identity, domestic
partner status; marital status, disability or Acquired Immune Deficiency Syndrome or HIV status
(AIDS/HIV status) or association with members of such protected classes, or in retaliation for
opposition to discrimination against such classes.

(99  Cooperative Drafting; Interpretation; Captions. This Agreement has
been drafted through a cooperative effort of both Parties, and both Parties have had an
opportunity to have the Agreement reviewed and revised by legal counsel. No Party shall be
considered the drafter of this Agreement, and no presumption or rule that an ambiguity shall be
" construed against the Party drafting the clause shall apply to the interpretation or enforcement of
this Agreement. The provisions of this Agreement shall be construed as a whole according to
their common meaning and not strictly for or against any Party in order to achieve the objectives
and purposes of the Parties. Any caption preceding the text of any section, paragraph, or
subsection or in the table of contents.is included only for convenience of reference and shall be
disregarded in the construction and interpretation of this Agreement. '

(r) . Further Assurances. The Parties shall execute and acknowledge such
other and further documents as may be necessary or reasonably required to carry out the mutual
intent of the Parties as expressed in this Agreement.

(s Corrections of Techpical Errors. If by reason of inadvertence, and

contrary to the intention of the Parties, errors are made in this Agreement, then the Partres by

- mutual agreement may correct such error by written memorandum executed by them without the
necessity of a formal amendment of thlS Agreement,

) Necessarv Approvals. This Agreement is subject to the approval of
Mountain View’s City Council, SFPUC approval, and, if required, the approval of
San Francisco’s Board of Supervisors and Mayor, each at its sole and absolute discretion.
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written.

IN WITNESS WHEREOF, the Parties have executed this Agreement as of the date first above

CITY AND COUNTY OF SAN FRANCISCO,
a municipal corporation, acting by and through its

Public Utilities Commission

By:

Harlan L. Kelly, Jr.
General Manager-

Approved as to form:

Dennis J. Herrera
City Attorney

By:

Richard Handel, Deputy City Attorney

- 303

CITY OF MOUNTAIN VIEW,
a municipal corporation

By:

o City Manager Asg} C’,,-%Sj ,z{mg;

Approved as to form:

J

By: , -
Se. fucl (O
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EXHIBITS:

Exhibit. A — Depiction of Subject Parcels Currently Occupxed by Mountain View
Exhibit B — Fayette Parcel
Exhibit C-1 - List of Unacceptable Trees to Be Removed From San Fraricisco Lands in
. Mountain View
_ Exhibit C-2 - Maps of Unacceptable Trees to be Removed From San Francisco Lands in
Mountain View
Exhibit D — Copy of the SFPUC Encroachment Policy
Exhibit E — Copy of the SFPUC Vegetatlon Management Policy
- Exhibit F — Gap Parcels
Exhibit G — New Licenses
Exhibit G-1 — Form of L1cense for Fayette Park P4255
Exhibit G-2 — Form of License for Klein Park P3626A
Exhibit G-3 — Form of License for Rengstorff Park P2447A
Exhibit G-4 — Form of License for Senior Garden P3986A
Exhibit G-5 — Form of License for Rex Manor Park P3845A A
Exhibit G-6 — Form of License for Stierlin Road Sidewalk Connector Parcel P4057A
Exhibit G-7 — Form of License for Stevens Creek Trall and Whisman Park P3694A
Exhibit H - Maintenance Parcel
4 Exhibit H-1 — Depiction of Maintenance Parce]l 199-A
Exhibit I — Easement Deeds
Exhibit I-1 — Form of Easement Deed for Crisanto Avenue Street Crossing
Parcel . ,
Exhibit I-2 — Form of Easement Deed for F ayette Drive Street Crossing Parcel
Exhibit I-3 — Form of Easement Deed for Moffett Boulevard Street Crossing
Parcel ’
Exhibit I-4 — Form of Easement Deed for Ortega Avenue Street Crossing Parcel
Exhibit I-5 — Form of Easement Deed for Rengstorff Avenue Street Crossing
Exhibit I-6 — Form of Easement Deed for San Antonio Road Street Crossing
Parcel
Exhibit I-7 — Form of Easement Deed for Stierlin Road Street Crossing Parcel
Exhibit I-8 — Form of Easement Deed for Tyrella Avenue Street Crossing Parcel
* Exhibit I-9 — Form of Easement Deed for Whisman Road Street Crossing Parcel
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EXHIBIT A
. Depiction of Subject Parcels Currently Occﬁpied by Mountain View

- [see attached]
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EXHIBIT B
Fayette Parcel

. [Sée attached]
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EXHIBIT C:1

List of Unacceptable Trees to be Removed From San Francisco Lands in Mountain View

SFPUC

SFPUC

Number of T—rees

1d. Tag | Photo Id. Location . or .
No. £ No. Description PaNrOcel SFPUC License No. Encroachments Description
: . - to be Removed
225-1, 229-1, S.F. fee-owned 229 | Fayette Park, Proposed 5 trees - Five (5) Monterey pine trees of varying sizes, including two (2) very large trees (over
2292, |229-2, property between License No. 4255 ' 70 feet tall) growing on the southeastern edge of S.F. property.
299.3 229.3 Fayettc _Drive and .
229. 4’ . 9729. 4’ .El Camino Real
229-5 229-5 .
227-A, | 227-A, S.F. fee-owned 227 | Fayette Park, Proposed 8 trees Eight (8) trees adjacent to 2645 Fayette Drive. This adjacent private property has a
227-B, |227-B, property between License No. 4255 fence and improvements encroaching onto SFPUC property and there are four (4)
227-C 297-C. Fayette Drive and very large elm trees and four (4) smaller mulberry trees within this encroachment
197 D’ 227-D5 El Camino Real area. These trees have not been tagged or photographed by the SFPUC but are on
e > SFPUC property.
227E, |227E, ,
227-F, 227-F,
227-G, | 227-G,
227-H 227-H . .
213-1, 213-1, S.F. fee-owned 213 Unlicensed arca along 4 trees Four (4) large sycamore trees growing between or near Bay Division Pipelines Nos.
213-A, |213-A, | property at California Street 3and 4 ) .
213-B, |213-B, | Selifornia Strect,
’ : est of S.
213-C 213-C Rengstorff Ave.
near University
Garden
townhouse
complex (Jennifer
Court)
C-1-1
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LLE

—
SFPUC

Number of Trees

PhotoId.|  Locati SFPUC or -
Id. Tag 70 A 0eation 1\ parcel SFPUC License No. Description
No. No. Description No. Encroachments
. - - to be Removed . .
212-A | 212-A S.F. crossing at 212 Unlicensed traffic 2 trees Two (2) large Canary Island Pines, one directly on top of Bay Division Pipeline No. 3,
212-B 212-B traffic median on median on S. Rengstorff the other within 10 feet of Bay Division Pipeline No. 3
) S. Rengstorff Ave
. Ave.
211-1 211-1 S.F. fee-owned o211 Unlicensed area - ltree- One (1) large Magnolia Grandiflora tree within ten (10) feet of Bay Division Pipeline
property at adjacent to sidewalk on No. 3 . :
Rengstorff Ave. east side of Rengstorff
adjacent to Avenue i
eastern sidewalk :
SoRat | 20804 Sig:@%?:;lme 2084 | Senior Park Garden at 3 trees One (1) small tree over the Bay Division pipeline along Crisanto Ave. Two (2) liquid
208A-C | 208A- C gomcr of Crisanto Avenue and Escuela amber trees along Escuela Avenue behind the mdewall;.
. Ave. and Escuela Avenue adjacent to the )
‘Avenue, adjacent SFPUC turn-out:
to the SFPUC Existing and Proposed
turp-out. - | License No. P3986A . .
195A-3 | 195A-3, | S.F. fee-owned 195A. | Stevens Creek Trail and 3'trees ' Three (3) ornamental trees on top of Bay Division Pipeline No, 3
195A-4 | 195A-4, | property East of ‘Whisman Park: Existing :
195A-5 | 195A-5 | Hwy 85 and and Proposed License
. Stevens Creek No. 3694B .
194-1 194-1, S.F. fee-owned 194 Stevens Creek Trail and 3 trees Three (3) ornamental trees between Bay Division Pipeline Nos. 3 and 4
194-2 194-2, property Whisman Park: No
194-2A | 194-24 | bordering on Easy existing license,
St Proposed License No.
P3694B

C-1-2
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EXHIBIT C-2

Maps of Unacceptable Trees to be Removed From San Francisco Lands
in Mountain View '

[see attached]

C-2-1
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EXHIBIT D .
Copy of the SFPUC Encroachment Policy

[see attached]
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SFPUC RIGHT OF WAY ENCROACHMENT POLICY
2007 K

As part of its utility system, the San Francisco Public Utilities Commission
(SFPUC) operates and maintains approximately 1600 miles of water pipelines and
tunnels, 160 miles of electrical transmission lines, 900 miles of sewer lines and
other related appurtenances that run through real property (the “Right of Way”)
located in San Francisco, San Mateo, Santa Clara, Alameda, Tuolumne, Stanislaus
and San Joaquin counties. Most of the Right of Way is owned by the City and
County of San Francisco (the “City”) in fee, although in some instances the City
has only an easement interest for its right of way. Inside the City, most water
and wastewater transmission lines are located within City streets.

Regardless of the nature of the City’s property rights, it is vitally important
that the SFPUC .protect its water, wastewater, and power transmission facilities
and ensure immediate access to all facilities for maintenance, repair, security and
replacement. It'is also important that the right of way be maintained so as to
minimize any potential landowner liability and to prepare for the possibility of
future capital improvements to the right of way. o

Increased urbanization and development around the water transmission
line right of way in particular has led to an increase in the number of
encroachments onto the right of way. Water transmission pipelines are those that
move water to SFPUC’'s wholesale customers located in Alameda, Santa Clara,
San Mateo and to the City of San Francisco. These encroachments threaten
access, impair new construction and maintenance efforts, and increase costs and
potential liabilities. Houses, garages, driveways, fences, trees, landscaped areas,
vehicles and other items currently encroach onto the right of way. The SFPUC
has also noticed an increase in unauthorized uses such as temporary trespasses
and garbage dumping. Therefore, on September 28, 1999, the San Francisco -
Public Utilities Commission adopted a Commercial Land Management Operating
Manual that included a Right of Way (R/W) Encroachment Removal Policy
published 12/14/01 and a R/W Vegetation Management Plan administered under
the (R/W) Integrated Vegetation Management Policy attached hereto.

v Since the original implementation of the R/W Encroachment Policy, security
concerns have given additional impetus to the need to provide a safe and
protected corridor for water transmission by the SFPUC. The SFPUC’s concern for
safety "and security provides an additional foundation for the strict
implementation of this policy.

Because of the length of the right of way and the importance of the
encroachment removal effort, the SFPUC has determined that intensified
encroachment removal activities must commence notwithstanding the
failure to identify each and every encroachment. Accordingly, continuing
identification; prevention and removal efforts shall occur simultaneously. In

1
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SFPUC RIGHT OF WAY ENCROACHMENT POLICY .
. 2007

addition, due to limited resources and the variation in safety and other threats
posed by different encroachments, the SFPUC shall continuously prioritize known
encroachments to ensure that the encroachments that pose the greatest threat
to pipeline access, construction, safety and security, and encroachments that can .
be easily removed are addressed first. Removal efforts shall |n|t|ally focus on any
encroachments which would:

(1) endanger the existing or proposed water, sewer or electrlcal
transmission lines and appurtenances;

(2) impair access to fac:lltles for emergency repair, malntenance,
or operational activity;

(3) be detrlmental to the efficient and effective maintenance. of
the right of way;

(4) cause obstruction to the inspection and monitoring of
equipment, and collection of ‘land survey, corrosion control
and water quallty data; and/or

(5) increase llablhtles to the SFPUC. . It shall be the policy of the
SFPUC to take any and all necessary actions to cause the
_removal of, or to remove, such encroachments from the right
of way in accordance with thls policy.

To prevent the unauthorized use of the right of way, the SFPUC may
install fences and other barriers where prudent or necessary as authorized
by the Water Enterprise Assistant General Manager after consultation with Real
Estate Services (RES). The SFPUC's goal shall be to fence as much of the right of
way as is necessary to protect the SFPUC's. facilities and property rights. Said
fencing shall be consistent with the SFPUC’s standards at the time of fence
installation. The Water Enterprise, working with RES, shall have broad discretion’

“and authority to cause the installation of fences or other-barriers along the right
of way in any location deemed necessary or prudent

Ancillary uses and-encroachments in the right of way may be permitted
only where the uses provide identifiable benefits to the SFPUC, as determined by
SFPUC Water Enterprise and RES personnel. Approval of permitted uses shall be
conS|stent with existing SFPUC policy and shall be processed by RES. '

- In specific .cases, the SFPUC will allow use of the right of way by third
parties in order to enhance maintenance efforts and reduce maintenance costs by
the SFPUC, For example, the SFPUC provides for the leasing or permitting
of portions of the right of way with nominal revenue-generating potential

2
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SFPUC RIGHT OF WAY ENCROACHMENT POLICY
- 2007

to property owners whose land is bi-sected by the SFPUC right of way,
neighborhood associations, municipal governmental entities, non-profit
groups and similar entities at little or no cost, provided they agree to
maintain the surface of the right of way in a good and safe condition
acceptable to the SFPUC and to indemnify the SFPUC for any injury or
loss relating to such third-party use. It is contemplated that this effort will
focus on non-commercial uses such as parks and recreation areas. Only portions
of the right of way large enough to reduce the SFPUC’s maintenance costs and
efforts shall be considered in this regard. In areas where the right of way may be
leased to private entities for parking or other commercial uses, this shall be a
preferred use due to its revenue-generating capacity. All such third party rights
in SFPUC property will be temporary in nature.

~ Policy Implementation

SFPUC RES staff will use available resources to identify and prioritize all
existing unauthorized encroachments and uses.  With regard to each
encroachment, SFPUC RES staff will gather relevant, available information.
Where any current use of right of way property is not permitted, SFPUC Water
Enterprise personnel will contact RES and obtain ownership information of the .
encroaching party and survey information of the encroachment, if necessary.
The SFPUC RES staff will notify the adjacent owner/encroacher that the use is not
authorized, and such notice will identify the option or options available to the
adjacent property owners/encroachers, consistent with an administrative
procedure, acceptable to the SFPUC General Manager, to be prepared and
implemented by RES. Depending on the nature of the encroachment, and at the
sole discretion of the SFPUC, options may include:

(1) immediate removal;
(2) removal within a specified period of time;
- (3) possible modifications to the encroachment; and/or -

(4) development of a permit agreement wit'h provisions
: acceptable to the SFPUC.

The administrative procedures will include attempts to resolve the encroachment
through follow-up contact with the adjacent property owners/encroachers by
RES. RES shall establish and chair an Internal Encroachment Review Committee
(IERC) for the purpose of providing an administrative review of and proposed
resolution to encroachments that may not be resolved via initial contacts between
the SFPUC and the adjacent property owners/encroachers. Should administrative
procedures fail or reach impasse, the SFPUC will, working with the City Attorneys’

3
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SFPUC RIGHT OF WAY ENCROACHMENT POLICY
2007

Office, avail itself of any available remedies, including but not limited to self-help
remedies and/or litigation. In particular, where the encroachment consists of
trees .or vegetation, or the owner of the encroachment is unknown, SFPUC RES
staff may determine to cause the removal of the encroachment following notice
(posting and/or mail) of the date set for removal without first requesting that the
removal be performed by adjoining property owners. The SFPUC RES staff will
make every effort to recover the costs of such removal from the adjacent
property owners/encroachers.

For Areas that Should be Fenced as Determined by the SFPUC Water
Enterprise:

1. Staff from RES will gather relevant, available information to confirm
the location of the applicable SFPUC property boundaries.

2. Staff from SFPUC Communications Group wili notify neighboring
property owners in advance, of the SFPUC Water Enterprise’s decision
to install fences in the specified areas.

- 3. The SFPUC Water Enterprise will cause the fence or other barrier to

be installed in the speCIﬂed locatlons at the times specified in the
- notice above.
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EXHIBITE
Copy of the SFPUC Vegetation Management Policy

[see attached]
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San Francisco
Water Powse

Services of the San Franclsco Public Utilities Commission

AMENDMENT TO
RIGHT OF WAY INTEGRATED VEGETATION MANAGEMENT POLICY
Updated November 18, 2014

12. 000 RIGHT OF WAY INTEGRATED VEGETATION MANAGEMENT
POLICY

12.001 General

The San Francisco Public Utilittes Commission (*SFPUC”) is responsible for
the delivery of potable water and the collection and treatment of wastewater for
some 800,000 customers within the City of San Francisco; it is also responsible
for the delivery of potable water to 26 other water retailers with a customer
base of 1.8 million, The following policy is established to manage
vegetation on the transmission, distribution and collection systems
within the SFPUC Right of Way (“ROW?”) so that it does not pose a threat

* or hazard to the system’s integrity and infrastructure or impede utility
maintenance and operations.

The existence of large woody vegetation', hereinafter referred to as vegetation,
and water transmission lines within the ROW are not compatible and, in fact,

- are mutually exclusive uses of the same space. Roots can impact transmission
pipelines by causing corrosion. The existence of trees and other vegetation
directly adjacent to pipelines makes emergency and annual maintenance very
difficult, hazardous, and expensive, and increases concerns for public safety.
The risk of fire within the ROW is always a-concern and the reduction of fire
ladder fuels within these corridors is another reason to modify the vegetation
"~ mosaic. In addition to managing vegetation in a timely manner to prevent any

disruption in utility service, the SFPUC also manages.vegetation on its ROW to

' comply with local fire ordinances enacted to protect public safe{y.

One of the other objectives of this policy is to reduce and eliminate as much as
practicable the use of herbicides on vegetation within the ROW and to
implement integrated pest management (IPM).

12.002 Woody Vegetation Management

1.0  Vegetation of any size or species will not be allowed to grow within
certain critical portions of the ROW, pumping stations or other facilities as

"Woody vegetation is defined as all brush, tree and ornamental shrub species planted
in (or naturally occurring in) the native soil having a woody stem that at maturity
exceeds 3 inches in diameter.
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determined by a SFPUC qualified professional, and generally in accordance
with the following guidelines.

1.1 Emergency Removal

. SFPUC Management reserves the right to remove any vegetation without prior
public notification that has been assessed by a SFPUC qualified professional
as an immediate threat to transmission lines or. other utility infrastructure,
human life and property due to acts of God, insects, disease, or natural
mortality.

1.2 Priority Removal

. Vegetation that is within 15.feet of the edge of any pipe will be removed and
the vegetative debris will be cut into short lengths and chipped whenever
possible. Chips will be spread upon the site where the vegetation was
removed. Material that cannot be chipped will be hauled away to a proper
disposal site. '

If vegetation along the ROW is grouped in contiguous stands?, or populations,
a systematic and staggered removal of that vegetation will be undertaken to
replicate a natural appearance. Initial removal® will be vegetation immediately
above or within 15 feet of the pipeline edges; secondary vegetation* within 15
to 25 feet from pipelines will then be removed.

1 3 Standard Removal

Vegetation that is more than 25 feet from the edge of a pipeline and up to the

~ boundary of the ROW will be assessed by a SFPUC qualified professional for

its age and condition, fire risk, and potential impact to the pipelines. Based on
this assessment, the vegetation will be removed or retained.

1.4 Removal Standards

Each Operating Division will develop rts own set of guidelines or follow
established requirements in accordance with local needs.

2 A stand is defined as a community of trees possessing sufficient unifermity'ih
composition, structure, age, arrangement, or condition to be distinguishable from
~adjacent forest communities to form a management unit.

® Initial removal is defined as the vegetatlon removed dunng the base year or first year
of cutting

* Secondary vegetation is defined as the vegetative growth during the second year
following the base year for cutting.
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2.0 All stems of vegetation will be cut flush with the ground and where deemed
necessary or appropriate, roots will be removed. All trees identified for removal
will be clearly marked with paint and/or a numbered aluminum tag.

3,6 Sprouting species of vegetation will be treated with herbicides where
practicable, adhering to provisions of Chapter 3 of the San Francisco
Environment Code.

4.0 Erosion control measures, where needed, will be completed before the
work crew or contractors leave the work site or before October 15 of the
calendar year. '

5.0 Department personnel will remove in a timely manner any and all material
that has been cut for maintenance purposes within any stream channel.

6.0 All vegetation removal work and consultation on vegetation retention will be
reviewed and supetvised by a SFPUC qualified professional. All vegetation
removal work and/or treatment will be made on a case-by-case basis by a 4
SFPUC qualified professional.

7.0 Notification process for areas of significant resource impact that are beyond
regular and ongoing maintenance:

- 7.1 County/City Notification — The individual Operating Division will have sent
to the affected county/city a map showing the sections of the ROW which will
be worked, a written description of the work to be done, the appropriate
removal time for the work ctews, and a contact person for more information.
This should be done approximately 10 days prior to start of work, Each
Qperating Division will develop its own set of guidelines in accordance with
local need.

7.2 Public Notification — The Operating Division will have notices posted at
areas where the vegetation is to be removed with the same information as
above also approximately 10 days prior to removal. Notices will also be sent fo
all property owners within 300 feet of the removal site. Posted notices will be
11~ by 17-inches in size on colored paper and will be put up at each end of the
project area and at crossover points through the ROW. Questions and
complaints from the public will be handled through a designated contact
person. Each Operating Division will develop its own set of guidelines in
accordance with local needs.
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12.003 Annual Grass and Weed Management-

Annual grasses and weeds will be mowed, disked, sprayed or mulched along:
the ROW as appropriate to reduce vegetation and potential fire danger
‘annually. This treatment should be completed before July 30 of each year. This
date is targeted to allow the grasses, forbs and weeds to reach maturity and
facilitate control for the season.

12.004 Segments of ROW that are covered by Agricultural deed rights

The only vegetation that may be planted within the ROW on those segments
where an adjacent owner has Déeded Agricultural Rights will be: non-woody
herbaceous plants such as grasses, flowers, bulbs, or vegetab!es.

12.005 Segments of ROW that are managed and maintained under a Lease or
License

Special allowance may be made for these types of areas, as the vegetation will
be maintained by the licensed user as'per agreement with the City, and not
allowed to grow unchecked. Only shallow rooted plants may be planted directly
above the pipelines.

Within the above segments, the cost of vegetation maintenance and removal
will be borne by the tenant or licensee exclusively. In a like fashion, when new’
vegetative encroachments are discovered they will be assessed by a SFPUC
qualified professional on a case-by-case basis and either be permitted or
proposed for removal.

The following is a guideline for the size at maturity of plants (small "trees,
shrubs, and groundcover) that may be permitted to be used as landscape
materials. Note: All distance measurements are for mature trees and plants
measured from the edge of the drip-line to the edge of the pipeline.

o Plants that may be permitted to be planted directly above existing and
future pipelines: shallow rooted plants such as ground cover, grasses,
flowers, and very low growing plants that grow to a maximum of one .
foot in height at maturity.

« Plants that may be permitted to be planted 15-25 feet from the edge of
existing and future plpehnes shrubs and plants that grow toa
maximum of five feet in height at maturity.
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« Plants that may be permitted to be planted 25 feet or more from the
edge of existing and future pipelines: small trees or shrubs that grow to
a maximum of twenty feet in height and fifteen feet in canopy width.

Trees and plants that exceed the maximum height and size limit (described

: abbve) may be permitted within a leased or licensed area provided they are in '
containers and are above ground. Container load and placement location(s) .
are subject to review and approval by the SFPUC.

Low water use plant species are encouraged and invasive plant species are
not allowed.

All appurtenances, vaults, and facility infrastructure must remain visible and
accessible at all times. All determinations of species acceptability will be made
by a SFPUC qualified professional.

The above policy is for general application and for internal administration
~ purposes only and may not be relied upon by any third party forany
reason whatsoever. The SFPUC reserves the right at its sole discretion,

to establish stricter policies in any partlcular situation and to revise and
update the above policy at any time.-
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‘San Francisco Public Utilities Commission (SFPUC)

Right Of Way (ROW) Landscape Vegetation Guidelines
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EXHIBIT F

Gap Parcels
Street Name Legal Description ___ Dépiction

Crisanto Avenuo See Exhibit A to Ease_m_ent ) See Exhibit B to Easefnfant
' Deed attached as Exhibit I-1 Deed attached as Exhibit I:1

Fayette Drive See Exhibit A to Ease‘m_ent See Exhibit B to Ease‘m‘ent
, Deed attached as Exhibit 1-2 Deed attached as Exhibit [-2

Moffett Boulevard See Exhibit A to Easemer;t ’ - See Exhibit B to Ease.m'ent
, Deed attached as Exhibit I-3 Deed attached as Exhibit I-3

Ortega Avenue See Exhibit A to Ease'lqent See Exhibit B to Ease.m'ent
Deed attached as Exhibit [-4 Deed attached as Exhibit 1-4

v See Exhibit A to Easement See Exhibit B to Easement

Rengstorff Avenue T PPN

Deed attached as Exhibit I-5

Deed attached as Exhibit.I-5

| San Antonio Road

See Exhibit A to Easement
Deed attached as Exhibit -6

See Exhibit B to Easement
Deed attached as Exhibit I-6

Stierlin Road ‘

See Bxhibit A to Easement
Deed attached as Exhibit I-7

See Exhibit B to Easement -
Deed attached as Exhibit I-7

Tyrella Avenue

See Exhibit A to Easement
Deed attached as Exhibit I-8

See Exhibit B to Easement

'| Deed attached as Exhibit I-8

| Whisman Road

See Exhibit A to Easement

Deed attached as Exhibit [-9

L

See Exhibit B to Easement
Deed attached as Exhibit I-9

F-1
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EXHIBIT G

New Licenses

G-1

Memo of Agreement-SFPUC. Mouniain View (FINAL).docx
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EXHIBIT G-1
Form of License for Fayette Park P4255

[see attached]

G-1-1

Memo of Agreement-SFPUC Mountnin View (FINAL).doex
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EXHIBIT G-2
Form of License for Klein P:irk P3626A

[see attached]

G-2-1

Memo of ;Xgreemen(vSFPUC Mounlain View (FINAL).doex
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EXHIBIT G-3
Form of License for Rengstorff Park P2447A

[see attached]

G-3-1

Memo of Agreement-SFPUC Monntain View (FINAL).docx
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EXHIBIT G4
Form of License for Senior Garden P3986A

[see attached]

G-4-1

Memo of Agreement-SFPUC Mouniain View (FINALY.deex
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EXHIBIT G-5
Form of License for Rex Manor Park P3845A

[see attached]

G-5-1

Memio of Agresment-SFPUC Mountzia View (FINALY.docx .
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EXHIBIT G-6
Form of Licensefor Stierlin Road Sidewalk Connector Parc_el P4057A

[see attached]

G-6-1

Memo of Agreemeni-SFPUC Mounlain View (FINAL).docx
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EXHIBIT G-7
Form of License for Stevens Creek Trail and Whiéman Park P3694A

[see attached]

G-7-1

Memo of Agreement-SFPUC Mountain View (FINAL).docx
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EXHIBIT H

Maintenance Parcel -

SFPUC
Parcel Location Description
Number(s) - '

199-A San Francisco property located between Stierlin Road and Moffett Boulevard
adjacent to Buddhist Temple (see depiction of Maintenance Parcel 199-A
-attached as Exhibit H-1) ‘ '

H-1

Meino of Agreement-SFPUC Mouninin View (FINAL).doex
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. EXHIBIT H-1
Depiction of Maintenance Parcel 199-A

[see attached]

H-1-1

Memo of Agreemenl-SFPUC Mountain View (FINAL).ddex
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'EXHIBIT I

Easement Deeds

Memo of Agreement-SFPUC Mountain View (FRVAL).docx.

342



EXHIBIT I-1
Form of Easement Deed for Crisanto Avenue Street Crossing Parcel

[see attached]

Memo of Agreement-SFPUC Mountnin View (FINAL).docx



" EXHIBIT I-2
Form of Easement Deed for Fayette Drive Street Crossing Parcel

[see attached]

[-2-1

Memo of Agreement-SFPUC Mounlain View (FINAL).doex

344



¢

EXHIBIT -3
" Form of Easement Deed for Moffett Boulevard Street Crossing Parcel

[see attaéhed]

I-3-1
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EXHIBIT I-4
| Form of Easement Deed for Ortega Avenue Street Crossing Parcel

[see attached]

[-4-1

Memo of Agreement-SFPUC Mountain View (FINAL).doex
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EXHIBIT 1-5
Form of Easement Deed for Rengstorff Avenue Street Crossing

[see attached]

[-5-1

Memo of Agreement-SFPUC Mountnin View (FINAL).docx
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EXHIBIT I-6
Form of Easement De