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FILE NO. 191155 : RESOLUTION NO.

[Afﬁrmmg San Francisco’s Support for Asylum Seekers Fleeing Gender-Based Persecution
and Domestlc Violence]

Resolution affirming San Francisco’s support for asylum-seeking residents fleeing
gender-based persecution and condemning the federal government’s administrative

decision undermining asylum protections for survivors of domestic violence.

WHEREAS, ThévSan Francisco Board of ‘Supervisors has repeatedly affirmed its
commitment to protecting San Francisc.o"s immigrant communities, énd since January 2017
has consistently condemned actions of the Trump Administration that target our immigrant
and asylum-seeking residents; and
| WHEREAS, The City and County of San Francisco ﬁas a long history and proud legacy
of leading the fight to advance women's rights and combat Qendér—based violence; and

WHEREAS, Former U.S. Attorney General Jefferson B. Sessions, on June 11, 2018,
issued a sweeping decision in the asylum case Matter of A-B- (27 1&N Dec. 316 (A.G. 2018)
on file with the Clerk of the Board of Supervisors in File Np. 191155, which is hereby declared |
tobe a par‘; of this Resolution as if set forth fully herein), involving a domestic violence
survivor from El SalVador; and |

WHEREAS, That ruling vacated the Board of Immigration Appeals’ landmark decision
in Matter of A-R-C-G- (26 I&N Dec. 388 (BIA 2014) on file with the Clerk of the Board of
Supervisors in File No. 191155, which is hereby declared to be a part of this Resolution as if
set forth fully herein), Whiéh had récognized domestic violence as a basis for asylum; and

WHEREAS, In his decision then-Attorney General Sessions declared that asylum
seekers presenting claims based on domestic violence will “generally” no longer qualify for
relief; and | |

WHEREAS, Sessions’ decision included sweéping pronouncements undermining
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~ have instructed adjudicators that Matter of A-B- must continue to be used in deciding asylum

prior to the decision; and

protections for individuals fleeing other forms of persecution perpetrated by nongovernment
actors, including gangs.and organized crime groups; and "
WHEREAS, In Grace v. Whitaker (344 F. Supp. 3d 96 (D.D.C. 2018) on file with the
Clerk of the Board of Supewisdrs in File No. 191155, which is, hereby declared to be a part of
this Resolution as if set forth fully herein), the U.S. District Court for thé District of Columbié
found the heightened standards articulated by Sessions in Matter of A-B-to be inconsistent
with existing legal precedents and congressional intent behind the Refugee Act of 1980,
holding that there can be no blanket rule barring domestic violence asylum claims; and
WHEREAS, Although the Grace decision has halted the implementation of Matter of A- ’

B- in initial credible fear proceédings, the Departments of Homeland Seourity and Justice

claims on their merits; and

WHEREAS, The majority of women and gibrls' seeking asylum at the U.S. southemn .
border hail from the Northern Triangle' countries of El Salvador, Guatemala, and Honduras:
and .

WHEREAS, These countries are currently experiencing epidemic levels of violence,
including widespread domestic violence and other forms of gender-based violence, which is
perpetrated with virtual imbunity; and |

WHEREAS, Rates of femicide (gender-motivated killings of women) in the Northern
Triangle are among the highest in the world; and | '

WHEREAS, According to data from the Syracuse University Transactional Records
Access Clearinghoﬁse (TRAC), in the 12 months following the issuance of the Matter of A-B-
decision national asylum grant rates for applicants from E! Salvador, Guatemala, and

Honduras fell to an average of 15 percent, compared to a 24 percent grant rate in the year

Supervisors Ronen; Yee, Mandelman, Haney, Fewer, Peskin, Safai )
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WHEREAS, The Matter of A-B- decision has but countless women, children, LGBTQ
people, and families at heightened risk of removal to perilous situations where their lives are
in danger; and

WHEREAS, United Nations guidance and international law reflect that domestic
violence can form the basis of asylum protection when all other elements of the féfugee
definition are met; and

WHEREAS, The United Nations High Commissioner for Refugees (UNHCR) has

‘asserted that the Matter of A-B- ruling stands at odds with the United States’ international

treaty obligations by CreatiAhg a high barrfer to women fleeing domestic violence; and

WHEREAS, Other countries party to the 1951 Refugee Convention and its 1967
Protocol such as Canada, the United KingdomA, Australia, and New Zealand have long
recognized that domestic violence may be a basis for asylum; and

WHEREAS, In 2018, 84 members of Congress cosponsored Congresswoman Jan

Schakowsky’s (D-Il.) resolution (H.Res.987) condemning the former Attorney General's

" decision in'l\/latter of A-B-; and

WHEREAS, Californja Senators Dianne Feinstein and Kamala Harris héve decried the
Matter of A—B- ruling and called for its reversal; ahd

WHEREAS, 118 members of Congresé, including Congresswoman Jackie Speier (D-
Calif.), signed a letter sent on Septe'mber 12,2018, to théh—Attorney General Sessions
requesting that he resoind‘ his decision in Matter of A-B-; and

WHEREAS, The Matter of A-B- decision does not reflect the values or spirit of San
Fréncisoo or the United States; and

- WHEREAS, The Matter of A-B- decision must be reversed at the earliest possible

opportunity; therefore, be it ’

RESOLVED, That the San Francisco Board of Supervisors declares its condemnation

Supervisors Ronen; Yee, Mandelman, Haney, Fewer, Peskin, Safai
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of former Attorney General Sessions’ decision in Matter of A-B- seéking to close thé door to
women and others seeking asylum on the basis of domestic violence; and, be it
‘ -FURTHER RESOLVED, That the San F_rancisg:o Board of Supervisors recognizes the

decision as a shameful attempt to eviscerate protections for women, children, LGBTQ people,
and families fleeing harrowing violence; and, be it

FURTHER RESOLVED, That the San Franciscq Board of Supervisors calls on the U.S.
Departmevnt of Justice to rescind the I\/Iattér of A—B- decision; and, be it

FURTHER RESOLVED, That the San Francisco Boérd of S‘upervisors urges
congressional appropriators to instruct the Departments of Justice and Homeland Seourfty
that they may not use appropriafed funds to implement Matter of A-B-; and, be it

FURTHER RESOLVED, That the San.Francisco Board of .Supervisors urges our

leaders in Congress to enact laws that address the issues created by Matter of A-B- and

restore justice and fairness to our ésylum system;-and, be it

FURTHER RESOLVED, That the San Francisco Board of Supervisors urges the
federal courts of appeals to overturn Matter of A-B- and affirm that domestic violence méy bé'
a basis for asylum; and be lt

FURTHER RESOLVED That the San Francisco Board of Supervisors will oontmue to
stand with our asylum-seekmg residents and denounce policies that curtail their right to seek
refuge in the United States; and, be it |

" FURTHER RESOLVED, That the San Francisco Board of Supervisors hereby directs
the Clerk of the Board to transmit copies to the members of Congress from San Francisco and
the United States Senators from California with a request to take all action necessary to

achieve the objectives of this resolution.

Supervisors Ronen; Yee, Mandelman, Haney Fewer; Peskin, Safai
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Cite as 27 I&N Dec. 316 (A.G.2018) . . Interim Decision #3929

Matter of A-B-, Respondent
Decided by Attorney General June 11, 2018

U.S. Department of Justlce
Office of the Attorney General

(1) Matter of A-R-C-G-, 26 1&N Dec, 338 (BIA 2014) is overruled. That decision was
wrongly decided and should not have been issued as a precedential decision.

(2) An applicant seeking to establish persecution on account of membership in a

“particular social group” must demonstrate! (1) membershlp ina group, which 1s

composed of members who share a common immutabie characteristic, is defined with

particularity, and .is socially distinct within the society in question; and (2) that

membership in the group is a central reason for her persecution. When the alleged

" persecutor is someone unaffiliated with the government, the applicant must also show
that her home government is unwilling or unable to protect her.

(3) An asylum applicant has the ‘burden of showing her eligibility for asylum. The

" applicant must present facts that establish each element of the standard, and the asylum
officer, immigration judge, or the Board has the duty to determine whether those facts
satisfy all of those elements.

(4) If an asylum application is fatally flawed in one respect, an immigration judge or the
Board need not examine the remaining elements of the asylum claim.

(5) The mere fact that a country may have problems effectively policing certain crimes or
that certain populations are more likely to be victims of crime, cannot itself establish an
asylum claim.

6) To be cognizable, a particular social group must exist independently of the harm
asserted in an application for asylum. ‘

-(7) An applicant seeking to establish persecution based on violent conduct of a private
actor must show more than the government’s difficulty controlling private behavior.
The applicant must show that the government condoned the private actions or
demonstrated an inability to protect the victims. -

(8) An applicant seeking asylum based on membership in a particular social group must
clearly indicate on the record the exact dehneatlon of any proposed particular social

group.

(9) The Board, immigration judges, and all asylum officers must consider, consistent with
the regulations, whether internal relocation in the alien’s home country presents a
reasonable alternative before granting asylum.
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BEFORE THE ATTORNEY GENERAL

On March 7, 2018, I directed the Board of Immigration Appeals
(“Board”) to refer for my review its decision in this matter, see 8 C.F.R. §
1003.1(h)(1)(i), and I invited the parties and any interested amici to submit
briefs addressing questions relevant to that certification. . Matter of A-B-, 27
I&N Dec. 227 (A.G. 2018). Specifically, I sought briefing on whether, and
under what circumstances, being a victim of private criminal activity
constitutes a cognizable “particular social group” for purposes of an
application for asylum or withholding of removal.

For the reasons set forth in the accompanying opinion, I vacate the
Board’s December 6, 2016 decision and remand this case to the ‘immigration_
judge for furither proceedings. Consistent with the test developed by the
Board over the past several decades, an applicant seeking to establish
persecution on account of membership in a “particular social group” must
satisfy two requirements. First, the applicant must demonstrate membership
in a group, which is composed of members who share a common immutable
characteristic, is defined with particularity, and is socially distinct within the
society in question. - And seeond, the applicant’s membership in that group
must be a central reason for her persecution. When, as here, the alleged
persecutor is someone unaffiliated with the government, the applicant must
show that flight from her country is necessary because her home government
is unwilling or unable to protect her.

Although there may be exceptional circumstances when victims of
private criminal activity could meet these requirements, they must satisfy
established standards when seeking asylum. Such applicants must establish
membership in a particular and socially distinct group that exists
independently of the alleged underlying harm, demonstrate that their
persecutors harmed them on account of their membership in that group rather
than for personal reasons, and establish that the government protection from
such harm in their home country is so lacking that their persecutors’ actions
can be attribited to the government. Because Matter of A-R-C-G-, 26 I&N
Dec. 388 (BIA 2014), recognized a new particular social group without
correctly-applying these standards, I overrule that case and any other Board
precedent to the extent those other decisions are inconsistent with the legal
conclusions set forth in this opinion.

OPINION
The Immigration and Nationality Act (“INA”) authorizes the Attorney

General to grant asylum if an alien is unable or unwilling to return to her
country of origin because she has suffered past persecution or has a well-
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. founded fear of future persecution on account of “race, religion, nationality,
membership in a particular social group, or political opinion ? 8 US.C. §§
1101(a)(42)(A), 1158(b)(1)(a), (b)(i). A recurring question in asylum law is
determmmg whether alleged persecution was based on their membership in

a “particular social group.” Over the past thirty years, this question has
recurred frequently before the Board and the courts of appeals and the
standard has evolved over time.

The prototypical refugee flees her home country because the government
has persecuted her—either directly through its own actions or indirectly by
being unwilling or unable to prevent the misconduct of non-government
actors—based upon a statutorily protected ground. Where the persecutor is
not part of the government, the immigration judge must consider both the
-reason for the harm inflicted on the asylum applicant and the government’s
role in sponsoring or enabling such actions. An alien may suffer threats and
violence in a foreign country for any number of reasons relating to her social,
economic, family, or other personal circumstances. Yet the asylum statute
does not provrde redress for all misfortune. Tt applies when persecution
arises on account of membership in a protected group and the victim may not
find protection except by taking refuge in another country. :

The INA does not define “persecution on account of. . . membership in
a particular social group.” The Board first addressed the term in Matter of
Acosta, 19 I&N Dec. 211, 233 (BIA 1985), where it interpreted a “particular
. social group” in a manner consistent with the other four grounds of

persecution identified in section 1101(a)(42)(A)—race, religion, nationality,
or political opinion. Id. The Board concluded that a “particular social group”
required a “group of persons all of whom share a common, immutable
characteristic” that “the members of the group either cannot change, or
should not be required to change because it is fundamental to their individual
© identities or consciences.” Id. The Board noted that the “shared
characteristic might be an innate one such as sex, color, or kinship ties, orin
some circumstances, it might be a shared past experience such as former

military leadership or land ownership.” Id.

In Matter of R-A-, 22 1&N Dec. 906, 917-23 (BIA 1999) (en banc), the
Board eonsidered.xvhefher a victim of domestic violence could establish
refugee status as a member of a particular social group consisting of similarly
situated women. The Board held that the mere existence of shared
circumstances would not turn those possessing such characteristics into a
particular social group. Id. at 919. Rather, the members of a particular social
group must not merely share an immutable characteristic, but must also be
recognized as a distinct group in the alien’s society, id. at 918-19, and the
persecution must be motivated by membership in that social group, id. at
919-22. Attorney General Reno vacated that decision for reconsideration in
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light of a proposed regulation, see 22 I&N Dec. 906, 906 (A.G. 2001), but
no final rule ever issued, and the case was eventually resolved in 2009
without further consideration by the Board. Despite the vacatur of R-4-, both
the Board and the federal courts have continued to treat its analysis as
persuasive.

In the years after Matter of R-A-, the Board refined the legal standard for
particular social groups. By 2014, the Board had clarified that applicants for
asylum seeking relief based on “membership in a particular social group”
must establish that their purported social group is “(1) composed of members.
who share a common immutable characteristic, (2) defined with particularity,
and (3) socially distinct within the society in question.” Matter of M-E-V-G,
26 I&N Dec. 227, 237 (BIA 2014). Applicants must also show that their
membership in the particular social group was a central reason for their
persecution. See 8 U.S.C. § 1158(b)(1)B)(i); Matter of W-G-R-, 26 I&N
Dec. 208, 224 (BIA 2014). Where an asylum applicant claims that the
persecution was inflicted by private conduct, she must also establish that the
government was unable or unwilling to protect her. See, e.g., Acosta, 19 I1&N
Dec. at 222. -

Later that year, the Board decided 4-R-C-G-, which recognized “married
women in Guatemala who are unable to leave their relationship” as a
particular social group—without performing the rigorous analysis required
by the Board’s precedents. 26 I&N Dec. at 389; see id. at 390-95. Instead,
the Board accepted the concessions by the Department of Homeland Security
(“DHS”) that the respondent suffered harm rising to the level of past
persecution, that she was a member of a qualifying particular social group,
and that her membership in that group was a central reason for her
persecution. Id. at 395.

. I do not believe A-R-C-G- correctly applied the Board’s precedents, and
I now overrule it. The opinion has caused confusion because it recognized
an expansive new category of particular social groups based on private
violence. Since that decision, the Board, immigration judges, and asylum
officers have relied upon it as an affirmative statement of law, even though
the decision assumed its conclusion and did not perform the necessary legal
and factual analysis. When confronted with asylum cases based on purported
membership in a particular social group, the Board, immigration judges, and
asylum officers must analyze the requirements as set forth in this opinion,
which restates and where appropriate, elaborates upon, the requirements set
forth in M-E-V-G and W-G-R-.

In this matter, the immigration judge initially denied the respondent’s
asylum claim, which arises out of allegations of domestic abuse-suffered in -
El Salvador. In reversing the immigration judge’s decision, the Board did
little more than cite 4-R-C-G- in finding that she met her burden of
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establishing that she was a member of a particular social group. In addition
to failing meaningfully to consider that questlon or whether the respondent’s
persecution was on account of her membership in that group, the Board gave
insufficient deference to the factual findings of the immigration judge.
For these and other reasons, [ vacate the Board’s decision and remand for
further proceedings before the -immigration judge consistent” with this
opinion. In so doing, I reiterate that an applicant for asylum on account of
her membership in a purported particular social group must demonstrate: (1)
membership in a particular group, which is composed of members who share
a common immutable characteristic, is defined with particularity, and is
socially distinct within the society in question; (2) that her membership in
. that group is a central reason for her persecu‘uon and (3) that the alleged
harm 1is inflicted by the government of her home country or by persons that
the ‘government is unwilling or unable to control. See M-E-V-G-, 26 1&N

‘Dec. at 234-44; W-G-R-, 26 1&N Dec. at 209-18, 22324 & n.8.
Furthermore, when the applicant is the victim of private criminal activity, the
analysis must also “consider whether government protection is available,
internal relocation is possible, and persecution exists countrywide.” A-E-V-
G-, 26 I&N Dec. at 243.

Generally, claims by aliens peﬂammg to domestic violence or gang
violence perpetrated by non-governmental actors will not qualify for
asylum.! While I do not decide that violence inflicted by non-governmental
actors may never serve as the basis for an asylum or withholding application
based on membership in a particular social group, in practice such claims are
unlikely to satisfy the statutory grounds for proving group persecution that
the government is unable or unwilling to address. The mere fact that a
country may have problems effectively policing certain crimes—such as
domestic violence or gang violence—or that certain populations are more
likely to be victims of crime, cannot itself establish an asylum claim.

I

The respondent, a native and citizen of El Salvador, entered the United
States illegally and was apprehended by U.S. Customs and Border Protection -
agents in July 2014. After being placed in removal proceedings, the
respondent filed.an application for asylum and withholding of removal under

! Accordingly, few such claims would satisfy the legal standard to determine whether an
alien has a credible fear of persecution. See 8 U.S.C. § 1225(b)(1)(B)(v) (requiring a
“significant possibility, taking into account the credibility of the statements made by the
alien in support of the alien’s claim and such other facts as are known to the officer, that
the alien could establish eligibility for asylum under section 1158 of this title [§ U.S.C. §
11587). 4
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the INA; 8 U.S.C. §§ 1158, 1231(b)(3), and for withholding of removal under
the regulatlons 1mplementmg the United Natlons Conventlon Agamst
Torture.

The respondent claimed that she was ehg1ble for asylum because she was
persecuted on account of her membership in the purported particular social
group of “El Salvadoran women who are unable to leave their domestic
relationships where they have children in common” with their partners.
Matter of 4-B-, Decision Denying Asylum Application at *8, (Immig. Ct.
Dec. 1,2015). The respondent asserted that her ex-husband, with whom she
shares three children, repeatedly abused her physically, emotionally, and
sexually during and after their marriage. Id. at *2-3).

In December 2015, the immigration judge denied all relief and ordered
the respondent removed to Bl Salvador. The immigration judge denied the
respondent’s asylum claim for four independent reasons: (1) the respondent
was not credible; (2) the group in which she claimed membership did not
qualify as a “particular social group” within the meaning of 8 U.S.C. §
1101(a)(42)(A) (3) even if it did, the respondent failed to establish that her
membership in a social group was a central reason for her persecution; and
(4) she failed to show that the El Salvadoran government was unable or
unwilling to help her. Id. at *4-15. The respondent appealed the
immigration judge’s decision to the Board. o

In December 2016, the Board reversed and remanded with an order to
grant the respondent asylum after the completion of background checks.

Matter of A-B-, (BIA Dec. 8, 2016). The Board found the immigration
" judge’s adverse credibility determinations clearly erroneous. Id. at *1-2.
The Board further concluded that the respondent’s particular social group
was substantially similar to “married women in Guatemala who are unable -
to leave their relationship,” which the Board had recognized in Matter of A-
R-C-G-,26 I&N Dec. at 390. 4-B- at *2. Moreover, the Board held that the
1mm1grat10n judge clearly erred in finding that the respondent could leave’
her ex-husband, and that the respondent established that her ex-husband
persecuted her because of her status as.a Salvadoran woman unable to leave
her domestic relationship. Id. at *2-3. Finally, the Board determined that
the El Salvadoran government was unwilling or unable to protect the
respondent. Id. at *3—4.

In August 2017, the immigration judge issued an order purporting to
certify and administratively return the matter to the Board in light of
intervening developments in the law.? Matter of A-B-, Decision and Order

2 As explained in my order of March 30, Matter of A-B-, 27 1&N Dec. 247, 24849 (A.G.
2018), the immigration judge’s sia sponte order purporting to certify the matter back to
the Board was procedurally defective because the immigration judge had not-issued any
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of Certification, (Immig. Ct. Aug. 18, 2017).. The immigration judge
observed that several courts of appeals had recently held that domestic-
violence victims failed to prove their entitlement to asylum based on
membership in particular social groups. See id. at *2-3 (citing Fuentes-
Erazo v. Sessions, 848 F.3d 847, 853 (8th Cir. 2017); Cardona v. Sessions,
848 F.3d 519, 523 (1st Cir. 2017); Marikasi v. Lynch, 840 F.3d 281, 291 (6th
Cir. 2016); Vega-Ayala v. Lynch, 833 F.3d 34, 40 (1st Cir. 2()16)) The
immigration judge thus believed that the precedents relied upon by the Board
in its December 2016 decision were no longer good law. A-B- at *34
(Immig. Ct. Aug. 18, 2017).

In particular, the immigration judge cited the Fourth Circuit’s opinion in
Velasquez v. Sessions, 866 F.3d 188 (4th Cir. 2017), which denied the
petition for review on the ground that the alien had not established that her
alleged persecution was on account of her membership in a particular social
group. A4-B- at *3—4 (Immig. Ct. Aug. 18, 2017) (citing Velasquez, 866 F.3d
at 197). Distinguishing 4-R-C-G- because of DHS’s concessions there, 866
F.3d at 195 n.5, the court in Velasquez reiterated that “‘[e]vidence consistent
with acts of prwate violence or'that merely shows that an individual has been
the victim of criminal activity does not constitute evidence of persecution on
‘a statutorily protected ground.” Id. at 194 (quoting Sanchez v. U.S. Att’y
Gen., 392 F.3d 434, 438 (11th Cir. 2004)). The court further noted, “‘the
. asylum statute was not intended as a panacea for the numerous personal
altercations that invariably characterize economic and social relationships.’”
Id. at 195 (quoting Saldarrzaga v. Gonzales, 402 F. 3d 461, 467 (4th Cir.
2005)). )

In a concurrence, Judge Wilkinson reiterated that the particular social
groups protected from persecution under the asylum statute must be
understood in the context of the other grounds for protection, which concern
specific segments of the population who are marginalized .or subjected to
social stigma and prejudice. Id. at 198 (Wilkinson, J., concurring). Noting
that victims of private violence were “seizing upon the ‘particular social
group’ criterion in asylum applications,” Judge Wilkinson considered the
example of applicants who claim to be the victims of gang violence. Aliens
seeking asylum on.that basis “are often not ‘exposed to more violence or
human rights violations than other segments of society,” and ‘not in a -
substantially different situation from anyone who has crossed the ‘gang, or.
who is perceived to be a threat to the gang’s interests.”” Id. at 199 (quoting
Matter of S-E-G-, 24 1&N Dec. 579, 587 (BIA 2008)). He recognized that
the Board “has previously explained that ‘victims of gang violence come
from all segments of society, and it is difficult to conclude that any “group,”

decision for the Board to review. Neither the immigration judge nor the Board has taken
any other actions in this matter since the Board issued its December 2016 decision.
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as actually perceived by the criminal gangs, is much narrower than the
general population.”” Id. (quoting M-E-V-G-, 26 1&N Dec. at 250). The
pervasive nature of this violent criminality, in Judge Wilkinson’s view,
suggested that membership in a purported particular social group “is often
not a central reason for the threats received, but rather is secondary to a
grander pattern of criminal extortion that pervades petitioners’ societies.” Id.

On March 7, 2018, pursuant to 8 C.ER. § 1003.1(h)(1)(0), I directed the
Board to refer this matter to me for my review. I invited the partiés and any
interested amici to submit briefs on the following question:

Whether, and under what circumstances, being a victim of prlvate
criminal acﬁvﬂy constitutes a cognizable “particular social group for

purposes of an appubduon for dbylum or wuuuummg of wluuv.su

A-B-, 27 1&N Dec. at 227. - After cert1fymg this case, ‘I recelved party
subm1ssmns from the respondent and DHS and twelve am1cus briefs. - '

L

As a threshold matter, I address the respondent’s proeedural objections
concerning my authority to review this case and the certification procedure.

A.

The respondent argues that I lack the authority to certify the Board’s
decision because it did not reacquire jurisdiction following its remand to the
immigration judge. In the respondent’s view, the Attorney General’s
authority to certify and review immigration cases is restricted to cases over
which the Board expressly retains jurisdiction, excluding any cases that have
been remanded for further proceedings. This restrictive interpretation of my
- jurisdiction finds no support in the law. :

Under the INA, “[t]he Attorney General enjoys broad powers with respect
to ‘the administration and enforcement of [the INA itself] and all other laws
relating to the immigration and naturalization of aliens.”” Blanco de
Belbruno v. Ashcroft, 362 F.3d 272, 279 (4th Cir. 2004) (quoting 8 U.S.C. §
1103(a)(1)); see also Henderson v. INS,.157 F.3d 106,126 (2d Cir. 1998)
(“[Tlhe extraordinary and pervaswe role that the Attomey General plays in
immigration matters is virtually unique.”); Matter of D-J-, 23 1&N Dec. 572,
- 573-74 & n.3 (A.G. 2003) (describing Attorney General’s review authority
under 8 U.S.C. § 1226(a)). The INA grants the Attorney General the
authority to “review such administrative determinations in immigration
proceedings, delegate such authority, and perform such other acts as the
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Attorney General determines to be necessary for carrying out” his duties
related to the immigration and naturalization of aliens. 8 U.S.C. §
1103(g)(2).  This authority includes the power to refer cases for my review,
see 8 C.F.R. § 1003.1(h)(1), which the First Circuit has called an “unfettered
grant of authority,” Xian Tong Dong v. Holder, 696 F.3d 121, 124 (1st Cir.
2012). Nothing in the INA or the implementing regulations precludes the
Attorney General from referring a case for review simply because the Board
" has remanded the case for further proceedings before an immigration judge.
It is likewise irrelevant that there has not been a final decision from the
"Board either granting or denying relief. The relevant federal regulation
states: “The Board shall refer to the Attorney General for review of its
decision all cases'that . . . the Attorney General directs the Board to referto
him.” 8§ C.F.R § 1003.1(l)(1). Nothing in section 1003.1(h) requires, or
even suggests, that the only Board “decisions” the  Attorney General can
review are final decisions that definitively grant or deny relief to a
‘respondent. Nor do the applicable regulations or the INA define “decision”
as a “final” decision. See id. § 1001.1 (defining terms in the relevant
chapter); 8 U.S.C. § 1101 (defining terms under the Act).

B.

Both the respondent and certain amici also raise due process-concerns
with my certification of this matter. They argue principally that my
certification improperly bypassed the Board and deprived it of the
opportunity to consider the certified question in the first instance. The Board
exercises “only the authority provided by statute or delegated by the Attorney
General,” Matter of Castro-Tum, 27 I&N Dec. 271, 282 (A.G. 2018), and the
regulations allow the Attorney General to certify any case that is before the
Board or where it has rendered a decision, 8 C.F.R § 1003.1(h). In any event,
the respondent has already received full and fair opportunities to present her
asylum claim before both the immigration judge and the Board. After those
proceedings, both the immigration judge and the Board issued written
decisions that analyzed the validity of the respondent’s proposed particular
social group and whether the respondent qualified for asylum on that ground.

The respondent also argues that the certification violated her due process
rights because alleged “irregularities” in the certification “reflect
prejudgment of her claim and lack of impartiality, in contravention of her
right to a full and fair hearing by a neutral adjudicator.”® There is no basis

3 The only alleged “irregularity” cited by respondent is the notion that “[gliven that
Respondent’s case was not under active consideration by Judge Couch or the Board at the
time of the Attorney General’s referral order, it is not clear how the Attorney General
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to this claim. The respondent and some amici complain that I have advanced
policy views on immigration matters as a U.S. Senator or as Attorney
General, but the statements they identify have no bearing upon my ability to
faithfully discharge my legal responsibilities in this case. I have made no
public statements regarding the facts of respondent’s case, and I have no
“personal interest in the outcome of the proceedings.” Strivers v. Pierce, 71
F.3d 732, 741 (9th Cir. 1995).
Nor is there any requirement that an administrator with significant
policymaking respon31b1htles withdraw from “interchange and discussion
about important issues.” Ass’n of Nat’l Advertisers, Inc. v." FTC, 627 F.2d
1151, 1168 (D.C. Cir. 1979). As the Supreme Court has held, a decision
maker need notbe ﬂmq‘mhﬂed smply becausehe haq Taken a mqmon even
‘in public,, ona 'puuuy issue related to the umpuw, in the absence of a buuwuxg
that he is not ‘capable of judging a particular controversy fairly on the basis
~ of its own circumstances.”” Hortonville Joint Sch. Dist. No. 1 v. Hortonville
Educ. Ass’n, 426 U.S. 482, 493 (1976) (quoting United States v. Morgan,
313 U.S. 409, 421 (1941)). If policy statements about immigration-related
issues were a basis for disqualification, then no-Attorney General could fulfill
his or her statutory.obligations to review the decisions of the Board.

.

I turn now to the question of whether, and under what circumstances,
being a victim of private criminal activity constitutes persecution on account
of membership in a particular social group.*

A.

An applicant for asylum bears.the burden of establishing that she “is a
refugee within the meaning of section 1101(a)(42)(A)” of the INA. 8 U.S.C.
§ 1158(b)(1)(A), (B)(l) Under that definition, the applicant . must
demonstrate that she is an alien outside her country of nationality “who is

became aware of Respondent’s case.” Respondent’s Opening Br. at 18 n.5. The Attorney
General has the express authority under the INA to review “administrative determinations
in immigration proceedings.” 8 U.S.C. § 1103(g)(2). The suggestion that there is
something “irregular” about my exercise of that authority is meritless.

* The respondent in this case also applied for withholding of removal under 8 U.S.C
§ 1231(b)(3) and for protection under the United Nations Convention Against Torture
(“CAT™), see 8 CF.R. § 1208.16(c). Because the Board sustained the respondent’s appeal
as to her asylum claim, the Board did not address the immigration judge’s denial of her
applications for withholding of removal or for CAT protection. See A-B- at *4 (BIA). My
opinion addresses only respondent’s asylum claim. On remand, the immigration judge
may consider any other issues remaining in the case.
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unable or unwilling to return to, and is unable or unwﬂhng to avail . . . herself
of the protection of, that country because of persecution or a well- founded
fear of persecution on account of race, religion, nationality, membership in a
particular social group, or political opinion ” Id. § 1101(a)(42)(A). Here,
the respondent claims that she is eligible for asylum because of persecutlon
she suffered on account of her purported membership in a particular social
group—“El Salvadoran women who are unable to. leave their domestic
relationships where they have children in common’ > with their partners.

As the Board and the federal courts have repeatedly recognized, the
phrase “membership in a particular social group” is ambiguous. Matter of -
Acosta, 19 1&N Dec. at 232-33; Matter of M-E-V-G-, 26.1&N Dec. at 230;

Matter of W-G-R-, 26 I&N at 209 see also, e.g., Ngugl v. Lynch, 826 F.3d
11'2’) 1138 fQﬂ\ pn‘ 7“15\ flnn7nloz v. US A’ p% (Fen, . {20 F3d QQQ 404

LA (O FALV

(11th Cir. 2016), Henrzquez—szaS v. Holder, 707 F. 3d 1081, 1083 (9th Cir.
2013) (en banc); Mayorga-Vidal v. Holder, 675 F.3d 9, 17 (1st Cir. 2012);
Valdiviezo-Galdamez v. U.S. Att’y Gen., 663 F.3d 582, 612 (3d Cir. 2011).
Neither the INA nor the 1mplement1ng regulatlons deﬁne partlcular social
group.”®. “The concept is.even more elusive because there is no clear
evidence of legislative intent.” Valdiviezo-Galdamez, 663 F.3d at 594. As
then-Judge Alito noted for the court, “[r]ead in its broadest literal sense, the
phrase is almost completely open-ended. Virtually any set including more
than one person could be described as a ‘particular social group.” Thus, the
statutory language standing alone is not very instructive.” Fatin v. INS, 12
F.3d 1233, 1238 (3d Cir. 1993) (Alito, J.).

The Attorney General -has primary responsibility for. construing
ambiguous provisions in the immigration laws. M-E-V-G-, 26 I&N Dec. at
230; see also 8 C.FR. §1003.1(g). The INA prov1des that . the
“determination and ruling by the Attorney General with respect to all
questions of law shall be controlling.” 8 U.S.C. § 1103(a)(1). The Attorney
General’s reasonable construction of an ambiguous term in the Act, such as
“membership in a particular social group,” is entitled to deference. See Nat’l
Cable & Telecomms. Ass’n v. Brand X Internet Servs., 545 U.S. 967, 980
(2005); Chevron, U.S.A., Inc. v. Natural Res. Def. Council, Inc., 467 U.S.
837, 844 (1984); see also Negusie v. Holder, 555 U.S. 511, 516 (2009)

5> One of Congress’s primary purposes in passing the Refugee Act of 1980, Pub. L. No.
96-212, 94 Stat. 102, was to implement the principles agreed to in the Umted Nations
Protocol Relating to the Status of Refugees, Jan. 31, 1967, 19 U.S.T. 6223, 606 UN.T.S.
267 (entered into force Oct. 4, 1967; for the United States Nov. 1, 1968), as well as the
United Nations Convention Relating to the Status of Refugees, July 28, 1951, 19 U.S.T.
6259, 189 UN.T.S. 150 (entered into force Apr. 22, 1954)). See INS'v. Cardoza-Fonseca,
480 U.S. 421, 436-37 (1987). The Protocol offers little insight into the definition of

“particular socml group,” which was added to the Protocol “as an afterthought.” Acosta,
19 1&N Dec. at 232.
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(“Consistent with the rule in Chevron . . ., the BIA is entitled to deference
in interpreting ambiguous provisions of the INA.”); id. at-525 (Scalia, T,
concumng) (citing’ Chevron and.agreeing, that “the agency is entitled to
ariswer” whether the alien is statutorily barred from receiving asylum);
Aguzrre—Aguzrre 526 U.S. at 425 (“judicial deference to the Executive
Branch is especially appropriate in the immigration context where officials
exercise especially sensitive political functions that implicate questions of
foreign relations” (quotations omitted)). ‘Thus, every court of appeals to have
considered the issue has recogmzed that the INA’s reference to the term
“particular social group” is 1nherent1y amblguous and has deferred to
decisions of the Board interpreting that phrase.
The Suprere Couit has “also'made clear that administrative agencies are

nt
not bound by prior j,"f‘wm‘ interpretations of ambiguous statutory

1nterpretat1ons because there is ‘a presumption that Congress when it left
ambiguity in a statute mieant for implementation by an agency, understood
that the ambiguity would be resolved, first and foremost, by the agency, and
desired the agency (rather than the courts) to possess whatever degree of
~ discretion the ambiguity allows.”” Maiter of R-A-, 24 1&N Dec. 629,.631
(A.G. 2008) (quoting Brand X, 545 U.S. at 982 (internal quotation and
citations omitted)). “A court’s prior judicial construction of a statute trumps
an agency construction otherwise entitled to Chevron deference only if the
prior court decision holds that its construction follows from the unambiguous
terms of the statute and thus leaves no room for agency discretion.” Brand
X, 545U.S. at 982.

B.

In a number of opinions spanning several decades, the Board has
articulated and refined the standard for persecution on account of
membership in a “particular social group” so that this category is not
boundless. The Board first interpreted the term in Matfter of Acosta, 19 1&N
Dec. at 233. Applying the canon of ejusdem generis, the Board concluded
that the phrase “particular social group” should be construed in a manner -
congsistent with the other grounds for persecution in the statute’s definition
of refugee: race, religion, nationality, and political opinion. Id. Noting that
each of these terms describes “a characteristic that either is beyond the power

6 See, e.g., Reyes v. Lynch, 842 F.3d 1125, 1135 (9th Cir. 2016); Gonzalez, 820 F.3d at
404; Zaldana Menijar v. Lynch, 812 F.3d 491, 498 (6th Cir. 2015); Cantarero v. Holder,
734 F.3d 82, 85 (1st Cir. 2013); Cece v. Holder, 733 F.3d 662, 668—69 (7th Cir. 2013)
(en banc); Orellana-Monson v. Holder, 685 F.3d 511, 520 (5th Cir. 2012); Lizama v.
Holder, 629 F.3d 440, 446 (4th Cir. 2011); Ngengwe v. Mukasey, 543 F.3d 1029, 1033
(8th Cir. 2008); Niang v. Gonzales, 422 F.3d 1187, 1199 (10th Cir. 2005); Ucelo- Gomez
v. Mukasey, 509 F.3d 70, 72 (2d Cir. 2007) Fatin, 12 F.3d at 1238-39 (3d Cir. 1993).
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~of an individual to change or is s0 fundamental to md1v1dua1 1dent1ty or
conscience that it ought not be required to be changed » the Board concluded
that persecutlon on account of membersh1p in a particular social group must
similarly mean “persecution that is directed toward an individual who is a
member of a group of persons all of whom share a common, immutable
characteristic.” Id. The Board stated that this definition “preserve[d] the
. concept that refuge is restricted to individuals who are either unable by their
own actions, or as a matter of con301ence should not be required, to avoid
persecution.” Id. at 234.

In 1999; the Board, sitting en banc, considered for the first time ¢ Whether
the repeated spouse abuse inflicted on the respondent makes her eligible for -

asylum as an alien who has been persecuted on account of her membership
"1 o portw\n]ar ancial aoroun » R_A. ’)’) T/QrI\T npt‘ at 007, Th a ‘rhnrnnoh UVP”-

LVULAL DUVIGL Bl up. FASaiyy v aiax

reasoned opinion, the Board first 100ked to the plain language of the INA to
determine whether Congress intended the Act to provide asylum to battered
spouses who are leaving marriages to aliens having no ties to the United
States. Id. at 913—14. Finding no definitive answer in the language of the
statute, the Board “look[ed] to the way in which the other grounds in the
statute’s ‘on account of’ clause operate.” "Id.at 914. Following that
31gn1ﬁcant guldance » the Board concluded that R-A- was not eligible for
asylum for two reasons. First, her claimed social group—“Guatemalan
women who have been ihvolved intimately with® Guatemalan male
companions, who believe that women are to live under male domination”—
. did not qualify as a “particular social group” under the INA. Id. at 917-18.
- And second, even if it did qualify, she failed to show a sufficient nexus
between her husband’s abuse and her membershlp in that social group. Id..
at 923.

The Board first observed that the purported social group appeared “t
have been defined principally, if not exclusively, for purposes of this asylum
case, and without regard to the question of whether anyone in Guatemala
perceives this group to exist in any form whatsoever.” Id. at 918. The Board
found “little or no relation [of the purported social group] to the way in which
Guatemalans’ might identify subdivisions within. their own society or
otherwise might perceive individuals either to possess or to lack an important
characteristic or trait.” Id. The Board reasoned that for a social group to be
viable for asylum purposes, there must be some showing of how the
immutable characteristic shared by the group is understood in the alien’s
home country so that the Board can “understand that the potential persecutors .
in fact see persons sharmg the eharactenstlc as warranting suppression or the
infliction of harm.” Id.

The Board held that a partlcular social group > should be reco gmzed and
understood to be a societal faction or a recognized segment of the population
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in the alien’s soc1ety R -4-, 22 1&N Dec. ‘at 918." The Board found that
R-A- had “shown neither that the victims of spouse abuse view themselves
as members of this group, nor, most importantly, that their male oppressors
see their victimized companions as part of this group.” Id. Without such a
showing, the Board concluded that “if the alleged persecutor is not even
aware ‘of the group’s existence, it becomes harder to understand how the
persecutor may have been motrvated by the victim’s - membershrp in the
group to inflict the harm on the victim.” Id. at 919.
In addition to holding that R-A-’s proposed group did not quahfy as a
“particular soc1a1 group,” the Board also held that she had not shown the
persecution was “on account of” her membership in the group. Id. at 920;
see 8 US.C. § 1101(a)(42)(A). Even if the Board were to accept the

rpcpgndvu{; Q prnpncnﬁl gocial . oroup, ahe “hags not established that her

[eRVS T8 Daiw LANS (AR PIE Tt LY &

husband has targeted and harmed [R~A ] because he perceived her to be a
member of this particular social group.” R-4-, 22 I&N Dec. at 920. R-A-’s
husband targeted her “because she was his ere not because. she was .a
member of some broader collection of women, however | defined, Whom he
believed warranted the infliction of harm.” Id. . :

On January 19, 2001, Attomey General Reno summarrly vacated
R-A- and directed the Board to stay consideration of the case pending final
pubhcatlon of a proposed rule offermg guidance on the deﬁmtlons of

“persecution” and “membership in a particular social group” and what it
means to be “on account of” a protected characteristic. R-4-, 22 I&N Dec.
at 906; see also 65 Fed. Reg. 76,588, 76,588 (Dec. 7, 2000). No final rule
ever 1ssued however. In September 2008 Attorney General Mukasey lifted
the stay and directed the Board to reoons1der the case in light of intervening
Board and judicial decisions. Matter of R-A-, 24 1&N Dec. 629, 630 (A.G.
2008). In December 2009, before the Board issued an opinion, R-A- and
DHS jointly stipulated that she was eligible for asylum, resolvmg the case. -
See A-R-C-G-, 26 1&N Dec. at 391-92 n.12.

Despite its vacatur, both the Board and federal courts have continued to
rely upon R-4-. In 2014a the Board stated that the 1999 opinion’s “role in
the progression of particular social group claims remains relevant.”
M-E-V-G-, 26 1&N Dec. at 231 n.7. In 2013, the Ninth Circuit recognized
that although “R-A- was later vacated[,] . . . litigants and other courts have
relied heavily upon its analysis.” Henrzquez—szas 707 F.3d at 1090 n.11.
And in 2011, the Third Circuit quoted R-4- at length because “R-4- is so
important to the claim before us here.” Valdzvzezo Galdamez, 663 F.3d at
596-97 & n.8.

In the years since R-A-, the Board has reﬁned its interpretation of
“particular social group” on a case-by-case basis. In Matter of C-4-, 23 I&N
Dec. 951, 959 (BIA 2006), aff’d sub nom. Castillo-Arias v. U.S. Att’y Gen.,
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446 F.3d ll90 (11th Cir. 2006) the Board held that a cogmzable “particular
social group” should generally be “easily recognizable and understood by
others to constitute social groups.” In S-E-G-, 24 1&N Dec. at 584, the Board
defined the “particularity” requirement as whether the proposed group can
accurately be described in a manner sufﬁcrently distinct that the group would
be recognized, in the society in question, as a discrete class of persons.” In
Matter of E-A-G-, 24 1&N Dec. 591, 594 (BIA 2008), the Board further
explained that ¢ ‘the extent to which members of a society percelve those with
the characteristic in question as members of a social group—is of particular
_ importance in determmmg whether an alien 1s a member of a clalmed
particular social group.’ '

In 2014, the Board issued a pair of complementary precedential opinions,
M-E-V-G- Qnrl w- G-R-, ¢ ﬂlm"ﬂ“‘nnn what is hecessarv to establish a r\m"nmrlm‘

A0 ALV ASS0L FL v VO

~ social group. In those cases, the Board held- that an asylum apphcant
clarmlng membershlp n-a partlcular social group must “establish:that the
group is (1) cornposed of membets who share’ a comimon imimutable
characteristic, (2) defined with particularity, and (3) socially distinct within
the society in question.” M-E-V-G-,; 26 I&N Dec. at 234, 237; seé also
W-G-R-, 26 1&N Dec. at 212. The Board explained that those applicants also
bear the burden of showing that their membership was a central reason for
- their persecution, and that their home government was “unable or unwilling
to control” the persecutors. W-G-R-, 26 I&N Dec. at 224 & n.8.

Again echoing R-A-, the Board explained that the requirement that a
group be socially distinct “considers whether those with a common
immutable characteristic are set apart, or distinct, from other persons within
the society in some significant way. In other words, if the common
immutable characteristic were known, those with the characteristic in the
society in question would be meaningfully distinguished from those who do
not have it.” M-E-V-G-, 26 I&N Dec. at 238. Members of a particular social
group will generally understand their own affiliation with that group, as will
other people in their country. Id. To be socially distinct, a particular social
group “must be perceived as a group by socrety ? Id. at 240. .

M-E-V-G- also clarified that “a groiip’s recogmtron for asylum purposes
is determined by the perception of the society in question, rather than by the
perception of the persecutor.” Id. at 242. 'The Board explainied that to do
otherwise would create.two significant problems. First, it would conflate the
inquiry into whether a “particular social group” is cognizable under the INA
with the separate and distinct requirement that the persecution be “on account
of” membership. Id. Second, defining a particular social group from the
perspective of the persecutor would contradict the Board’s prior holding that
a social group may not be defined exclusively by the fact that its members
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have been sub]eeted to harm. Id. (cmng Matter ofA-M E— & J-G-U-, 24 1&N
Dec. 69, 74 (BIA 2007)). N

Fmaﬂy, the Board explained that this deﬁmtlon did not abrogate or depart
from Acosta, 19 1&N Dec. 211, or the Board’s other decisions, but rather
clarified how the definition of ‘particular social ‘group” had developed
through case-by-case adjudication. See W-G-R-, 26 I&N Dec. at 212;
M-E-V-G-, 26 1&N Dec. at 244-47. T

C. -

| Although the Board has artlculated ) cons1stent understandmg of the term

“particular social group,” not all of its’ opinions have properly applied that
ﬁ-ametvorlr Shortly’ mcfpr M- F'_V G- nnﬂ w- f;’_l?_ the Roaard Apmﬂpr]

Viidy sl

A-R-C-G-, 26 1&N Dec 388; which held that “mamed women in Guatemala
who are unable to leave their relationship” could constitute a particular social -
group, id. at 392. Importantly, the Board based its decision on DHS’s
concessions that: (1) A-R-C-G- suffered harm rising to the level of past
persecution; (2) A-R-C-G-’s persecution was on account of her membership
in a particular social group; and (3) A-R-C-G-’s particular social group was

- cognizable under the INA. Id. at 392-95. In fact, the only legal question not
conceded by DHS: was whether, under apphcable Eighth Circuit law, the
Guatemalan government was unwﬂhng or unable to control her husband. Id.
at 395; see also Gutierrez-Vidal v. Holder, 709 F.3d 728, 732 (8th Cir. 2013)
(asylum applicant must show that assaults were either condoned by the
government or were committed by private actors that the government was
unwilling or unable to control). The Board declined to answer that question,
electing instead to remand for further proceedings.

. Because of DHS’s multiple concessions, the Board performed only a
cursory analysis of the three factors requlred to establish a particular social
group. The Board concluded that A-R-C-G-’s purported particular social
group was “composed of members who share the common immutable
characteristic of gender,” and that “marital status can be an immutable
characteristic where the individual is unable to leave the relationship.”

- A-R-C-G-, 26 1&N Dec. at 392-93. With respect to particularity, the Board

observed that the terms defining the group—“married,” “women,” and
“unable to leave the relationship”—had commonly accepted definitions

within Guatemalan society. Id. at 393. And finally, with respect to social
distinction, the Board cited evidence that Guatemala has a “culture of
machismo and family violence,” and that although Guatemala’s criminal
laws that prohibit domestic violence, “enforcement can be problematic
because the National Civilian Police often failed to respond to requests for
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assistance' related to domestic V1olence Id.' at 394 (quotation ‘marks
omitted).

Subsequent Board ‘decisions, including the demsmn certified here have
read A-R- C~G- as categorically extending the definition of a part1cu1ar
social group” to encompass most Central American domestic violence
victims. Like 4-R-C-G-, these ensuing decisions have not peno;med the
detailed analysis required. For instance, the Board’s ‘decision in this case
offered only the conclusory statement that the- respondent’s proposed group
was “substantially similar ‘to that’ which we' addressed in. Matter. of
A-R-C-G-” and that the “totality of the evidence, 1nclud1ng the 2014 El
Salvador Human Rights Report establishes that the group is sufﬁolently
particular and socially distinct in El Salvadoran Society.” A4-B- at *2. The

Board’s entire analysis of the respondent’s proposed particular social group

GaiGa Y OaS UL Wit LUl Figl: DU

consisted of only two sentences. Id. Other Board opinions have smnlarly

treated 4-R-C-G- as establishing a broad new category of cognizable

particular social groups. See, e.g., Matter of D -M-R- (BIA June 9, 2015);
Matter of E-M- (BIA Feb. 18, 2015).

By contrast, several courts of appeals have expressed skepticism about
A-R-C-G-. In Velasquez v. Sessions, the Fourth Circuit concluded that the
petitioner’s asylum claim concerned personal, private conflict rather than
persecution on a protected ground. 866 F.3d at 197. The court d1st1ngulshed
A-R-C-G- “because, there, the Governmeént conceded that the mistreatment
suffered by the ahen was, at least for one central reason, on account of her
membership in a cognizable particular social group.” 866 F.3d at 195 n.5
(quotation marks and alterations omitted). In Fuentes-Erazo, the Eighth
Circuit declined to approve a particular social group of “Honduran women
in domestic relationships who are unable to. leave their relationships” after
dtstmgulshmg A-R-C-G-because there “the petitioner’s actual membership
in the proposed particular social group was undisputed.”. 848 F.3d at 853.
And in Jeronimo v. U.S. Attorney General, 678 F. App’x 796 (11th Cir.
2017), the Eleventh Circuit denied the asylum application of a woman who
. claimed membership in a group of “indigenous women who live with a
. domestic partner and who suffer abuse and cannot leave safely from that
domestic partner relationship.” Id. at 802-03. The court recognized that in
A-R-C-G-, “DHS had conceded the petitioner had suffered past persecution
and the persecution was because of membership in a particular social group.’
Id. at 802. 7

7 Other appellate courts have resisted attempts to expand 4-R-C-G-’s reach. . See, e.g.,
Menjivar-Sibrian v. U.S. Att’y Gen., ___F. App’x. __, 2018 WL 1415126, at *1 (11th
Cir. Mar. 22, 2018) (“women abused by her partner she cannot control” is not a cognizable
social group where defining attribute of proposed group is having suffered persecution);
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V.

A-R-C-G- was wrongly decided and should not have been issued as a
precedential decision. DHS conceded almost all of the legal requirements
necessary for a victim of private crime to qualify for asylum based on
persecution on account of membership in a particular social group.® To the
extent that the Board examined the legal questions, its. analys1s lacked ugor
and broke with the Board s own precedents »

A.

The Board should not have issued 4-R-C-G- as a precedential opinion
becanse DHS conceded most of the relevant |PO’2| anestiong. Precedential

AL Ve e AAAS

opinions of the Board are binding on 1mm1grat1on judges: and guide- the
resolution of future cases. See 8 C.FR. §1003.1(d)(1) (“[TThe Board,
through precedent decisions, shall provide clear and uniform guidance to the
Service, the immigration Judges and the general public on the proper
interpretation and .administration of the [INA] and its implementing
regulations.”). Yet the parties in 4-R-C-G- decided significant legal issues
on consent, and such concessions should not set precedential rules.” Many of
the issues that DHS conceded—such-as the “existence of [thé proposed]
particular social group in Guatemala”—effectively st1pu1ated key- legal
questions.

Solorzano-De Maldonado v. Sessions, . F. App’x _ , 2018 WL 1192988, at *1 (5th
Cir. Mar. 7, 2018) (“single women living alone targeted by gangs for sexual abuse” does
not constitute a socially distinct group in Salvaderan society); Perez-Rabanales v. Sessions,
881 F.3d 61, 66 (1st Cir. 2018) (finding that purported social group of “Guatemalan women
who try to escape systemic and severe violence but who are unable to receive official
protection” lacked particularity and social distinction”); Vega-Ayala, 833 F.3d at 39
(“Being in an intimate relationship with a partner who views you as property is not an
immutable characteristic.”).
8 In Matter of L-E-A-, 27 1&N Dec. 40 (BIA 2017), the Board similarly used key -
concessions by DHS to recognize a particular social group that might not have withstood
‘the rigorous legal analysis required by Board precedent. The respondent and DHS “agree[d]
hat'tbe immediate family unit of the respondent’s father qualifies as a particular social .
group” and “that if family membershlp is a central reason for persecuting an asylum
applicant, nexus may be established.” Id. at 42. There is reason to doubt that a nuclear
family can comprise a particular social group under the statute. See, e.g., Thomas ‘v.
Gonzales, 409 F.3d 1177, 1192 (9th Cir.) (en banc) (Rymer, J., dissenting), rev’d, 547 U.S.
183 (2005). Although the validity of the particular social group analysis in Matter of
L-E-A- is beyond the scope of this opinion, the case reflects another instance where the
Board purported to decide significant legal questions based upon concessions by the parties,
rather than the appropriate legal analysm
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But “[p]arties may not stipulate to the legal conclusmns to be reached by
the court.” 77 Fed. Credit Unio# v. DelBonis, 72 F.3d 921, 928 (1st Cit.
1995) (mternal quotatlon ‘marks and alteratlons omiitted); see also Swift &
Co. v. Hocking Valley Ry. Co., 243 U S. 281,289 (1917) (“If the stipulation
is to be treated as an agreement concerning the legal effect of admitted facts,
it is obviously inoperative; since the court cannot be controlled by agreement
of counsel on a subsidiary question of law.”). The same principle has long
applied before the Board. Matter of A-, 4 I&N Dec. 378, 384 (BIA 1951);
see also Sagastume v. Holder, 490 F. App’x 712, 715-16 (6th Cir. 2012)
(holding that immigration judge did not err in denying voluntary departure
even though the parties had stipulated that the petitioner would qualify for

such relief "because “[p]larties cannot st1pu1ate around ~ a statutory
requirement”) ). Given the decision’s significant limitations in guiding future -

[P BRI S 34 SRLSAVAL 3 33k LASR =]

dec1smnmakers the - Board. should not have de31gnated A-R- C~G— as.a
precedential decision,

B.

Had the Board properly analyzed the issues, then it would have been clear
that the particular social group was not cognizable. The Board’s approach n
A-R-C-G- was contrary to the appropriate way, that the. Board has in the past,
and must in the future, approach such asylum claims. By accepting DHS’s
concessions as concluswe the Board in ‘4A-R-C-G- created- a misleading
impression concerning the cognizability of similar social groups, and the
viability of asylum claims premised upon persecutlon on account of
membership in such groups.

1.

In A-R-C-G-, DHS conceded that A-R-C-G- was a member of a
“cognizable” social group that was both particular and socially distinct. Id.
at 392-95. The Board thus avoided considering whether A-R-C-G- could
establish the existence of a cognizable particular social group without
defining the group by the fact of persecution. M-E-V-G-, 26 I&N Dec. at
232; W-G-R-,26 1&N Dec. at 215; see also Perez-Rabanales v. Sessions, 881
F. 3d 61, 67 (lst Cir. 2018); Rreshp]a v. Gonzales, 420 F.3d 551, 556 (6th
~ Cir. 2005) Jonaitiene v. Holder, 660 F.3d 267, 271 (7th Cir. 2011) Castillo-
Arias v. U.S. Att’y Gen., 446 F.3d 1190, 1198 (11th Cir. 2006); Moreno v.
Lynch, 628 Fed. Appx. 862, 865 (4th Cir. 2015).

To be cognizable, a particular social group must “exist independently” of
the harm asserted in an application for asylum or statutory withholding of
removal. M-E-V-G-, 26 I&N Dec: at 236 n.11, 243; W-G-R-, 26 1&N Dec.
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at215; Perez—RabanaleS 881 F 3d at 67 Lukwago V. Ashcroft 329 F.3d 157,
172 (3d Cir. 2003). If a group is deﬁned by the persecution of its membets,
then the definition of the group moots the need to establish actual
persecu‘non For this reason, “[t]he individuals in the group must share a
narrowing characteristic other than their risk of being persecuted.” Rreshpja,
420 F.3d at 556 (“If the group with which Rreshpja is associated is defined
noncircularly—i.e., simply as young atractive Albanian women—then any
young Albanian woman who possesses the subjectlve criterion. of ‘being
‘attractive’ would be eligible for - asylum' i the United States.”).
A-R-C-G- never considered that “married women. in Guatemala who are
unable to leave their relationship” was effectively defined to consist of
women in Guatemala who are victims of domestic abuse because the 1nab1hty

¢ 33
to leave” wag created 1'“7 harm or fhraatengd harm

In accepting DHS’s concessmn that this proposed particular social group
was defined with particularity, the Board limited its analysis to concluding
that the terms uded to describe the group—*“married,” “women,” and “unable
to leave the relationship”—have commonly accepted definitions within
Guatemalan society.” 4-R-C-G-, 26 1&N Dec. at 393." But that misses the
point. To say that each term has a comimonly understood definition, standing
alone, does not.establish that these termis have the requisite part1cular1ty in
1dent1fy1ng a distinct social group ds such, or that peoplé who meet all 6f
those criteria constitute a discrete social group. A particular social group
must not be “amorphous, overbroad, diffuse, or-subjective,” and “not every
‘immutable characteristic’ is sufficiently precise to define a particular social
group.” M-E-V-G-, 26 1&N Dec. at 239. The Board’s scant analysis did not
engage with these requirements or show that A-R-C-G-’s proposed group
was “defined by characteristics that provide a clear benchmark for
determining who falls within the group.” M-E-V-G-, 26 1&N Dec. at 239.

Social groups defined by their vulnerability to private criminal activity
likely lack the particularity required under M-E-V-G-, given that broad
swaths of society may be susceptible to victimization. For example, groups
comprising persons who are “resistant to gang violence” and susceptible to
violence from gang members on that basis “are too diffuse to be recognized
as a particular social group.” Constanza v. Holder, 647 F.3d 749, 754 (8th
Cir. 2011); see also, e.g., S-E-G-, 24 I&N-Dec. at 588; Lizama v. Holder, 629
F.3d 440, 447 (4th Cir. 2011); Larios v. Holder, 608 F.3d 105, 109 (1st Cir.
2010); Lusha] v. Holder, 380 F. App’x 41,.43 (2d Cir. 2010) Barrios v.
Holder, 581 F.3d 849, 855 (9th Cir. 2009) V1ct1ms of gang violence often
come from all segments of society, and they possess no distinguishing
characteristic or concrete trait that would readily identify them as members
of such a group.. -
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Particular social group deﬁmtlons that seek to avoid particularity issues’
by defining a narrow class—such as “Guatemalan women who are unable to
leave their domestic relationships where they have children in common”—
will often lack sufficient social distinction to be cognizable as a distinct
social group, rather than a description of individuals sharing certain traits or
experiences. See R-A-, 22 l&N Dec. at 918 (holdmg that R-A- failed to show
that her claimed so<:1a1 group “is-a group that is tecoghized and understood
to be a societal faction, or is otherwise a recognized segment of the
population, within Guatemala”) A particular social group must avoid,
consistent with the evidence, being too broad to have definable boundaries
and too narrow to have larger significance in society.

DHS similarly admiitted that 4-R-C-G-s proposed particular sec1a1 group
wag socially digtinet hv coneceding that it wag coonizable. A-R- f"_f:'_ 26 T&N

YYAD DUVIALLY WISLLIVLE Uy VULIVLUILE LWIGE 1L YV QD Vupilnaius

Dec. at 392. In Support of that concession, the Board cited ev1dence that
Guatemala has a “culture of machismo and family violence” and that,
although Guatemala has’laws in place to prosecute domestic viclence crimes,

“enforcement can be problematic because the National Civilian Police. often
failed to respond to requests for assistance related to domestic violence.” Id.
at 394 (quotation marks omitted).” The Board provided no explanation for -
why it believed that that evidence established that Guatemalan -society
‘perceives, considers, or recognizes “married women in Guatemala who are
unable to leave their relationship” to be a distinct social group. But the key
thread running through the particular social group framework is that social
groups must be classes recognizable by society at large. See W-G-R-, 26 I&N
Dec. at 217 (“To have the ‘social distinction’ necessary.to establish a
particular social group, there must be evidence showing that society in
general perceives, considers, or recognizes persons sharing the particular
characteristic to be a group.”). Membership in a particular tribe or clan
within a society is an instructive example: those distinctions often constitute
a “particular social group” because that is a “highly recognizable, immiitable
characteristic” that makes members recognized in society as a group. In re
H-, 21 1&N Dec. 337, 342-43 (BIA 1996). By contrast, there is significant
room for doubt that Guatemalan society views these women, as horrible as
their personal circumstances may be, as members of a distinct group in
society, rather than each as a victim: of a pamcular abuser in hlghly
individualized c1rcumstances :

® On this point, I note that cbnclusory assertions of countrywide.negative .cultural

stereotypes, such as A-R-C-G-’s broad charge that Guatemala has a “culture of machismo
and family violence” based on an unsourced partial quotation from a news article eight

years earlier, neither contribute to an analysis of the particularity requirement nor constitute
* appropriate evidence to support such asylum determinations.
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2.

In 4-R-C-G-, DHS also conceded that the respondent established that she
had suffered past persecution. 26 I&N Dec. at 392. It can be especially
difficult, however, for victims of private violence to prove persecution
because “[p]ersecution is something a government does,” either directly or
indirectly by being unwilling or unable to prevernt private misconduct. Hor
v. Gonzales, 400 F.3d 482, 485 (7th Cir. 2005) (emphasis in original).
Persecution under the asylum statute “does not encompass all treatment that
our society regards as unfair, unjust, or even unlawful or unconsmtuuona '
Fatin, 12 F.3d at 1240.

Board precedents have defined ° persecutmn as havmg thtee ‘specific

alamanta rnf LY r9e 111' » int :
elements. TFirst, “‘persecution” in 'elves ‘an “intent o target a belief or

characteristic.” See Matter of L-E-A-, 27 I&N Dec..40, 44 . 2 (BIA 2017)
(citing Acosta, 19'I&N Dec. at 222) Yet private crlmmals are’motivated
more often by greed or vendettas than by an intent to “overcome [the
protected] characteristic of the victim.” Matter of Kasznga, 21 I&N Dec.
357, 365 (BIA 1996)." For example, in R-A-, R-A-’s husband targeted her
“because she was his wife, not because she was a member of some broader
collection of women, however defined, whom he believed Warranted the
infliction of harm.” 22 I&N Dec. at 920.

. Second, the level of harm must be “severe.” Matter of T-Z-, 24 1&N Dec.
163, 172-73 (BIA 2007). Private violence may well satisfy this standard,
and I do not question that A-R-C-G-’s claims of repugnant abuse by her ex-
husband were sufficiently severe. ‘

Third, the harm or suffering must be “inflicted either by the government
of a country or by persons or an organization that the government was unable
or unwilling to control.” Acosta, 19 1&N Dec. at 222. The Board declined
to address this prong of the analysis, instead remanding to the immigration
judge for further proceedings to.determine whether the Guatemalan
government was unwilling or unable to control A-R-C-G-"s ex-husband.

An applicant seeking to establish persecution based on violent conduct of
a private actor “must show more than ‘difficulty ... controlling’ private
behavior.” Menjivar v. Gonzales, 416’ F.3d 918, 921 (8th Cir. 2005) (quoting
Matter of McMullen, 17 1&N Dec. 542, 546 (BIA 1980)). The applicant must
show that the government condoned the private actions “or at least
demonstrated a complete helplessness to protect the victims.” Galina v. INS,
213 F.3d 955, 958 (7th Cir. 2000); see also Hor, 400 F.3d at 485. The fact
that the local police have not acted on a particular report of an individual
crime does not necessarily mean that the government is unwilling or unable
to control crime, any more than it would in the United States. There may be
many reasons why a particular crime is not successfully investigated and
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prosecuted. Apphcants must show niot just “that the cnme has gotie
unpunished, but that the government is unwﬂhng or unable to prevent it.

3.

Finally, DHS conceded the nexus requirement by agreeing that
persecution suffered by A-R-C-G- “was, for at least one central reason, on
account of her membership in a cognrzable particular social group.”
A-R-C-G-; 26 1&N Dec. at 392, 395. This conclusion simply does not follow
from the facts of that case or similar cases.. Estabhshlng the’ requlred nexus
between past persecution and membershlp in a patticular social group is a

critical step for victims of private crime who seek asylum. See R-4-, 22 I&N
Dec. at 920-23. Yet the Roard did not evalate the - Pn‘nn]nmnn ﬂmf

ALAD AR

A-R-C-G- was persecuted “on account of” her status as a marrled Woman n
Guatemala who was unable to leave her relationship.

Normally, an alien seeking asylum bears the burden of estabhshlng a
nexus between the alleged persecution and one of thé five statutory grounds
for asylum. See 8 U.S.C. § 1158(b)(1)(B)(i); Tamara- Gomez v. Gonzales,
447 F.3d 343, 349 (5th Cir. 2006). “If the ill-treatiment was motivated by
something other than one of these five circumstances; then the ‘applicant
cannot be considered a refugee for purpose of asylum.” Zoarab v. Mukasey,
524 F.3d 777, 780 (6th Cir. 2008) “In analyzing ‘particular social group’
claims” the Board’s decisions “require that the persecution or well-founded
fear of persecution be on account of, or, in other words, because of, the
alien’s membership in that particular social group.” R-4-, 22 1&N Dec. at
920. The focus in determining whether an alien was persecuted “on account
of” her group membership is on “the persecutors’ motives”—why the
persecutors sought to inflict harm. INSv. Elias-Zacarias, 502 U.S. 478, 483
(1992). Reasons incidental, tangential, or subordinate to the persecutor’s
* motivation will not suffice. Matter of J-B-N- & S- M , 24 I&N Dec. 208, 214
(BIA 2007).

The nexus requirement is cr1t1ca11y 1mportant n determlmng Whether an
alien established an asylum claim. That requlrement is “where the rubber
meets the road” because the “importance of the ‘on account of’ language
must not be overlooked.” Cece, 733 F.3d at 673. “Although the category of
protected persons [within a partlcular group] may be large, the number of
those who can demonstrate the required nexus likely is not.” Id. Indeed, a
“safeguard against potentially innumerable asylum claims™ may be found “in
the stringent statutory requirements for all asylum seekers.” Id. at 675.

When private actors inflict violence based on a personal relationship with
a victim, then the victim’s membership in a larger group may well not be

338
6254



Cite as 27 I&N Dec. 316 (A.G. 2018) Interim Decision #3929

“one central reason” for the abuse.!® See, e.g., Zoarab, 524 F.3d at 781

(“Courts have routinely rejected asylum applications grounded in personal

disputes.”). A criminal gang may target people because they have money or

property within the area where the gang operates, or simply becatise the gang

inflicts violence on those who are nearby See, e.g., Constanza, 647 F.3d at

734 That does not make the gang’s victims persons who have been targetea
“on account of”” their membership in any social group.

‘Similarly, in domestic violence casés, like 4-R-C-G-, the Board cited no
evidence that her ex-husband aftacked her because he was aware of, and
hostile to, “married ‘women in Guatemala who aré unable to leave their
relat10nsh1p " Rather, he attacked her because of his preexisting personal -
relationship with the Victim See R-A-,22 1&N Dec. at 921 (“the record does

not reflect that ﬂ? A’ 01 hughand }-\nrp anv narficular anwnncﬂ'v toward

LUD UGG UVLY L Galy  phauv s

women who were 1nt1mate with abusive partners, women who had prev1ously
suffered abuse, or women who happened to have been born in, or were
actually living in, Guatemala”) ‘When “the alleged persecutor is not even
aware of the group’s existence, it becomes harder to understand how the
persecutor may have been. motwated by the victim’s ‘membership’ in the
group to mfhct the harm on the V1ct1m ? Id. at 919

4.

In A-R-C-G-, the Board recognlzed that it had a duty to evaluate * any
claim regarding the existence of a particular social group in a counfry . . . in
the context of the evidence presented regarding the particular c1rcumstances
in the country in question,” 26 1&N Dec. at 392, but it did not adequately
observe that duty. - Although the immigration judge had previously denied
A-R-C-G-’s apphcatlons the ‘Board -accepted, with little or no analysis,
DHS’s concessions to the contrary on nearly every legal issue. By doing so,
the Board recognized a new category of asylum claims that did not sat1sfy
the requirements set forth by the Board’s precedent.

. 19 Bven if mistreatment is suffered at the hands of a government official, there is no nexus
between the purported persecution and one of the grounds for asylum if the dispute is a
“purely personal matter.” Matter of Y-G-, 20 1&N Dec. 794, 799 (BIA 1994); see also,
e.g., Marquez v. INS, 105 F.3d 374, 380 81 (7th Cir. 1997) (concluding that a commercial
dispute with a Philippine military officer was “apolitical”); Iliev v. INS, 127 F.3d 638, 642
(7th Cir. 1997) (holding that a dispute with a Bulgarian secret service agent over
employment was “personal, not political”). The Board has recognized this principle for
decades, including in cases involving threats of domestic violence. See Matter of Pierre,
15 I&N Dec. 461, 463 (BIA 1975) (holding that a husband’s threats against his wife were

“strictly personal,” even though he was a Haitian government official, and, thus, she did
not establish persecutlon)

339
6255



Cite as 27 I&N Dec. 316 (A.G. 2018) - =~ Interim Decision #3929

Future social group cases must be governed by the ana1y31s set forth n
this opinion.

Havmg oven'ulea A—R C’-u— I must vacate the Boar d’s uecember 2016
decision- in this case as well. The Board’s cursory analysis of the
respondent’s social group consisted of a general citation to A-R-C-G- and
country condition reports. Neither immigration judges nor the Board may
avoid the rigorous analysis required in determining asylum claims, especially
where victims of private violence claim persecution based on members’hip in

a particular social group. Such claims must be carefully analyzed under the
gtandards articiilated ‘in thic oninién and in past Roard Hpmmnnq auch as

vl nalin Tl vavuafiiv g o oSy 22vais

M-E-V-G- and W-G-R-.

An asylum applicant has the burden of showmg her eligibility for asylum,
8 C.F.R. § 208.13(a), which includes identifying a cognizable social group
and establishing group membership, persecution based on that membership,
and that the government was unwilling or unable to-protect the respondent.
The respondent must present facts that undergird each of these elements, and
_ the asylum officer, immigration judge, or the Board has the duty to determine
whether those facts satisfy all of the legal requirements for asylum.

Of course, if an alien’s asylum application is fatally flawed in one
respect—for example, for failure to show membership in a proposéd social
group, see Guzman-Alvarez v. Sessions, 701 F. App’x 54, 56-57 (2d Cir.
2017)—an immigration judge or the Board need not examine the remaining
elements of the asylum claim. See, e.g., Perez-Rabanales, 881 F.3d at 67
(“That ends this aspect of the matter. The petitioner’s failure to satisfy both
- the particularity and the social distinctiveness requirements defeats her
attempt to qualify as a refugee through membership m a particular social
group.”).

Having subjected the Board’s decision to plenary review, I also address
several additional errors and outline other general requirements relevant to
all asylum applications to provide guidance to the Board and immigration
judge on remand.

A.

First, the Board erred in finding several of the 1mm1g;rat10n judge’s factual '
and credlblhty determinations to be “clearly erroneous.’

Under Department regulations, the Board may not engage in fact-finding
on appeals (except for taking administrative notice of commonly known
facts). 8 C.F.R. § 1003.1(d)(3)(iv). Furthermore, the Board may “not engage
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in de novo review of ﬁndmgs of fact determmed by an 1mm1grat1on judge,”

- and the immigration judge’s factual findings, “iricluding findings as to the
credibility of testimony, shall be rev1ewed only to détermine Whether the
findings ‘of the immigration judge are clearly erfoneous.’ Id.
§ 1003.1(d)(3)(1); see also Turkson v. Holder, 667 F.3d 523, 527 (4th Cir.
2012) (noting that “[t]his rule stems from a sensible undersranamg of the
roles and abilities of the two bodies”). Notably, “where credibility
determinations are at issue, . . . ‘even greater deference’ must be afforded to
the [immigration judge]’s factual findings.” Rodriguez v. Holder, 683 F.3d
1164, 1171 (5th Cir. 2012) (quotmg Anderson, v. Bessemer City, 470 U.S.
564, 575 (1985)). "The Board may find an 1mmlgrat10n ‘judge’s factual
ﬁndmgs to be clearly EITOneous only if they are “illogical or 1mp1aus1b1e

“”theu* ¢ onp«pnﬁ i 1n+t>rpﬂhpc ‘rhnr mav he drnxxrn Trnm 'rhp Tar\‘rc 1n ‘th

ALL RLLANL LA LLGL paifry Uv LileYyax

record.” Id. at 1170 (quoting Anderson, 470 U.S. at 577).

Furthermore, the Board “cannot, under a clear error standard of review,
override or disregard evidence in the record” or rely “simply on its own
interpretation of the facts.” Ridore v. Holder, 696 F.3d 907, 917 (th Cir.
2012) If the Board disagrees Wlth an immigration judge’s factual findings,
a “conclusory pronouncement” that the findings were erroneous “does not
constitute clear error review.” Id. While the Board purported to-apply the

“clear -error” standard in this case, I cannot simply “rely on the Board’s
invocation of the clear error standard.” Rodriguez, 683 F.3d at 1170. My
task is to determine whether the Board “fa1thfully employed the clearerror
standard or engaged in improper de novo review” of the immigration judge’s
factual findings. Id. ‘ ’

1.

Here, the Board admitted that the immigration judge identified
discrepancies and omissions in the respondent s testimony, but discounted
the adverse credibility determination on various grounds including that the
supportive affidavits were due greater weight, that the respondent
sufficiently explained some discrepancies, and that the discrepancies did not
ultlmately undermine the respondent’s account. In so doing, the Board failed
to give adequate deference to the credibility determinations and improperly
substituted its own assessment of the evidence.

When an asylum applicant makes inconsistent statements, the
immigration judge is uniquely advantaged to determine the applicant’s
credibility, and the Board may not substitute its own view of the evidence on
appeal. See XiaoJi Chenv. U.S. Dep’t of Justice, 471 F.3d 315, 334 (2d Cir.
2006) (“[Wihere the [immigration judge]’s adverse-credibility finding is
based on specific examples in the record of inconsistent statements by the
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N

asylum applicant about matters materizl to his claim of perseciition, or on
contradictory or inherently improbable testimony regarding such matters, a
reviewing court will generally not be able to conclude that a reasonable
adjudicator was compelled to find otherwise.” (quotation omitted)). Under
the REAL ID Act, “[t]here is no presumption of credibility” in favor of an
asylum applicant. Pub. L. No. 109-13, div. B, §§ 101(a)(3), 119 Stat. 231,
303 (2005) (oodlﬁed at 8 U.S.C. § 1158(b)(1)(B)(111)) Furthermore, the
identified inconsistencies do not have to be related to an applicant’s core
asylum claim to support an adverse credibility determination: “Considering -
the totality of circumstances, and all relevant factors, a trier of fact may base
a credibility determination on . . . the cons1stency between the applicant’s or
witness’s written and ‘oral statements , the internal consistency of each

arinh t+arm 123}
such statement, [and] the consistency o m° °"f‘h statements with other evidence

of record . . ., without regard to whether an inconsistency, inaccuracy, or
falsehood goes to the heart of the applicant’s claim, or any other factor.” Id.
(emphasis added). “[O]missions, inconsistent statements, contradletory
evidence, and ‘inherently 1mprobab1e testlmony are appropriate bases for
making an adverse credlblhty determination,” and the existence of “only a
few” such issues- can be. sufficient to make -an adverse -credibility
determination -as.to the applicant’s entire testimeny regarding -past
persecution. Djadjou v. Holder, 662 ¥.3d 265, 273-74 (4th Cir. 2011).

-2,

The Board further erted in concluding: that the immigration judge’s
factual findings concerning the respondent’s ability to leave her relationship
and El Salvador’s ability to protect her were clearly erroneous. A4-B- at *3.
In support of his findings, the immigration judge cited evidence that the
respondent was able to divorce and move away from her ex-husband, and

‘that she was able to obtain from the El Salvadoran government multiple
protective orders against him.!!  Although the Board questioned the
significance of these facts in light of other evidence, it did not establish that
the immigration judge’s conclusions were 1110g1ca1 or implausible,”
without support from the record. See Rodriguez, 683 F.3d at 1170.

Instead, the Board substituted its view of the evidence for that of the
immigration judge, again viclating theé standard of review apphcable to the
factual determinations of immigration judges.

' The immigration judge’s findings that the respondent was able to leave her relationship

on the basis of her divorce and her ability to move from the home she shared with her ex-

husband, and that she’ was able to obtain some measure of government protection, are

supported by case law considering other particular social group claims. See, e.g., Menjivar-

Sibrian, 2018 WL 1415126, at *1; Vega-Ayala, 833 F.3d at 39. :
342
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B.

The Board also erred when it found that the respondent established the
required nexus between the harm she suffered and her group membership.
Whether a purported persecutor was motivated by an alien’s group affiliation

“is a classic factual question,” Zavaleta-Policiano v. Sessions, 873 F.3d 241,
2477-48 (4th Cir. 2017) (internal quotatlon marks omitted), Wthh the Board
‘may overturn only if “clearly erroneous.’

The Board stated that “the record indicates that the ex-husband abused
[the respondent] from his position of perceived authority, as her ex-husband
and the father of her children.” 4-B- at *3. From this, the Board held, in a-

uu’ﬁCldSOfy fashl@ﬂ, that the “record as a whole cnppnﬂ"c a f;ndlng ﬂ‘mf the

respondent’s membership in the particular social group of ‘El Salvadoran
women who are unable to leave their domestic relationship where they have
children in common’ is at least one central reason that he ex-hiisband abused
her.” Id. 'While citing the standard of review, the Board did not apply itin
summarily d1smlssmg the immigration judge’s findings. - Moreover, the
Board’s legal analysis was deficient. The Board, requued to find “clear
error” of a factual ﬁndlng, pointed to no record evidence that respondent’

husband mistreated her in any part “on account of” her membership in the
particular social group of “El Salvadoran women who are unable to leave
their domestic relationship where they have children in common.” The
Board cited no evidence that her husband knew any such social group
existed, or that he persecuted wife for reasons unrelated to their relationship.
-There was simply.no basis in the Board’s summary reasoning for overturning
the immigration judge’s factual findings, much less ﬁndmg them clearly
erroneous.

C.

The Board also erred when it overruled the immigration judge’s finding
that the respondent failed to demonstrate that the government of El Salvador
was unable or unwilling to protect her from her ex-husband. This inquiry too
involved factual findings to which the Board did not give proper deference.
No country provides its citizens with complete security from private criminal
activity, and perfect protection is not required. In this case, the respondent
not only reached out to police, but received various restraining orders-and
had him arrested on at least one occasion. See 4-B- at *14-15 (Immig. Ct.
Dec. 1, 2015).

For many reasons, domestic violence is a particularly difficult crime to
prevent and prosecute, even in the United States, which dedicates significant
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resources to combating domestic violence. See, e.g., Office of Justice
Programs, U.S. Dep’t of Justice, Extent, Nature, and Consequences of
Intimate Partner Violence (2000). The persistence of domestic violence in
El Salvador, however, does not establish that El Salvador was unable or
‘unwilling to protect A-B- from her husband, any more than the pers1stence
- of domestic violence in the United States means that our government is
unwilling or unable to protect victims of domestic violence. In short, the
Board erred in finding, contrary to the record and the immigration judge’s
findings, that El Salvador was unable or unwilling to protect A-B- and that
she thus had no choice but to flee the country..

D.

The Board, 1mm1grat10n judges, and all- asylum officers should consider
the following points when evaluating an apphcatlon for asylum. * First, an
apphcant seeking asylum or withholding of removal based on membershlp
in a particular social group must clearly indicate, on the record and before
the immigration judge, the exact delineation of any proposed particular social
group. See Matter of W-Y-C- & H-O-B-, 27 1&N Dec. 189, 190-91 (BIA
2018); Matter of A-T-, 25 1&N Dec. 4, 10 (BIA 2009). The immigration
judge has a responsibility to “ensure that the specific social group being
analyzed is included in his or her decision,” as it critical to the Board’s

“appellate review that the proposed social group is clear and that the record
1s fully developed.” Matter of W-Y-C- & H-O-B-, 27 I&N Dec. at 191. The
Board must also remember that it cannot sustain an asylum applicant’s appeal
based on a newly articulated social group not presented before or analyzed
by the immigration judge. Id. at 192; see also, e.g., Baltti v. Sessions, 878
F.3d 240, 24445 (8th Cir. 2017) (fmding no jurisdiction to review a newly
defined social group becauSe the claim based on “membership in that
narrowed social group” had not been raised below); Duarte-Salagosa v.
“Holder, 775 F.3d 841, 845 (7th Cir. 2014) (declining to address a partlcular'
social group raised for the first time on appeal).

Furthermore, the Board, immigration judges, and all asylum officers must
consider, consistent with the regulations, whether internal relocation ‘in the
alien’s home country presents a reasonable alternative before granting
asylum. Asylum applicants who have “not established past persecution . . .
~ bear the burden of establishing that it would not be reasonable for him or her
to relocate, unless the persecution is by a government or government-
sponsored.” 8 C.F.R. § 1208.13(b)(3)(1). An immigration judge, “in the
exercise of his or her discretion, shall deny the asylum application of an alien
found to be a refugee on the basis of past persecution” if it is “found by a
preponderance of the evidence” that “the applicant could avoid future
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persecution by relocating to “another part ‘of ‘the’ applicant’s country of
nationality, . . . and under all the circumstances, it would be reasonable to
expect the apphcant to do so.” Id. § 1208. 13(b)(1)(1) Beyond the standards
that victims of private violence must meet in proving refugee status in the
first instance, they face the additional challenge of showing that internal
relocation is not an option (or in answering DHS’s evidence that relocation
is possible). When the applicant has suffered personal harm at the hands of
only a few specific individuals, internal relocation would seem more
‘reasonable than if the applicant were persecuted broadly, by her. country S
government
Finally, there are . alternative proper and legal channels for seekmg
adm1ss1on to. the Umted States other than entering the country 111ega11y and
ap PL _)’1115 for as Y. Tom in a removal prcceedmg The a“‘f“m statute “ig but one
provision in a larger web of immigration laws designed to address individuals
in many different circumstances,” and “[tJo expand that statute beyond its
obviously intended focus is to distort the entire immigration framework.”
Velasquez, 866 F.3d at-199 (Wilkinson, J., concurring). Aliens seeking a
better life in America are welcome to take advantage of existing channels to
obtain legal status before entering the country. Inthis case, A-B- entered the
country illegally, and when initially apprehended by Border Patrol agents;
she stated that her reason for entering the country was “to find work and
reside” in the United States. .Aliens seeking an improved quality of ‘life
should seek legal work authorization and residency status, instead of illegally
entering the United States and claiming asylum. '2

VL

12 Asylum is a discretionary form of relief from removal, and an applicant bears the burden
of proving not only statutory eligibility for asylum but that she also merits asylum as a
matter of discretion. 8 U.S.C. §§ 1158(b)(1), 1229a(c)(4)(A)(ii); see also Romilus v.
Asheroft, 385 ¥.3d 1, 8 (1st Cir. 2004). Neither the immigration judge nor the Board
addressed the issue of discretion regarding the respondent’s asylum application, and I
decline to do so in the first instance. Nevertheless, I remind all asylum adjudicators that a
favorable exercise of discretion is a discrete requirement for the granting of asylum and
should not be presumed-or glossed over solely because an applicant otherwise meets the
burden of proof for asylum eligibility under the INA. Relevant discretionary factors
include, infer alia, the circumvention of orderly refugee procedures; whether the alien’
passed through any other countries or arrived in the United States directly from her country;
whether orderly refugee procedures were in fact available to help her in any country she
passed through; whether she made any attempts to seek asylum before coming to the United
States; the length of time the alien remained in a third country; and her living conditions,
safety, and potential for long-term residency there. See Matter of Pula, 19 I&N Dec. 467,
473-74 (BIA 1987).
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In reaching these conclusions, I do not minimize the vile abuse that the
respondent reported she suffered at the hands of her ex-husband or the
.harrowing experiences of many other victims of domestic violence around
the world. Iunderstand that many victims of domestic violence may seek to
flee from their home countries to extricate themselves from a dire situation
- or to give themselves the opportunity for a better life. But the “asylum statute
is not a general hardship statute.” Velasquez, 866 F.3d at 199 (Wilkinson, J.,
concurring). As Judge Wilkinson correctly recognized the Board’s recent
treatment of the term “particular social group” is “at risk of lacking rigor.”
Id.- at 198. Nothmg in the text of the INA supports the suggestion that
Congress intended. “membership in a particular social group” to be “some
omnibus catch-all” for solving every “heart-rending situation.” Id.

I therefore overrule Matter of A-R-C-G-, 26 1&N Dec. 388 (BIA 2014)

and all other opinions mconsrstent with the analysis in this op1mon Vacate
the Board’s decision, and remand to the immigration judge for further
proceedings consistent with this opinion. :
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Matter of A-R-C-G- et al., Respondents
Decided August 26, 2014 4

U.S. Department of Justice
Executive Office for Immigration Review
Board of Immigration Appeals

Depending on the facts and evidence in an individual case, “married women in
Guatemala who are unable to leave their relationship” can constitute a cognizable

particular social group that forms the basis of a claim for asylum or withholding of
removal under S“Ctx"”S ’708/a\ and ’741(b)/?\ of ﬂwp Tmmurmhrm and Nafmnahfv A(‘t

oOYTOo M oo

8 U.5.C. §§ 1158(a) and 431\0)@)\2012)
FOR RESPONDENT: Roy Petty, Esquire, Rogers, Arkansas

FOR THE DEPARTMENT OF HOMELAND SECURITY: George R. Martin, Appellate
Counsel

AMICI CURIAE: Amerlcan Immigration Lawyers Association;’ Center for Gender
& Refugee Studles Federation for American Immigration Reform National Immigrant
Justice Center; * Umted Nations High Commissioner for Refugees * and Williams
& Connolly, LLp® '

BEFORE: Board Panel: ADKINS-BLANCH, Vice-Chairman; MILLER and GREER,
Board Members.

ADKINS-BLANCH, Vice Chairman:

In a decision dated October 14, 2009, an Immigration Judge found the
respondents removable and demed thelr applications for asylum -and
withholding of removal under sections 208(a) and 241(b)(3) of the
Immigration and Nationality Act, 8 U.S.C. §§ 1158(a) and 1231(b)(3)
(2006). The respondents have appealed from that decision, contesting only
the denial of their applications for relief from removal. We find that the
lead respondent, a victim of domestic violence in her native country, is a

! Phillip L. Torrey, Deborah E. Anker, Sabrineh Ardalan, Benjamin Casper, and
FatmaE Marouf, Esquires
Karen Musalo, Blaine Bookey, Lisa Frydman, and Christine Lin, Esquires
Michael M. Hethmon, Esquire :
Lisa Xoop, Ashley Huebner, and Charles Roth, Esqulres
- Pamela Goldberg, Esquire '
Allison B. Jones and Ana C. Reyes, Esquires
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member of a particular social group composed of “married women in
Guatemala who are unable to leave their relationship.” The record will be
. remanded to the Immigration Judge for further proceedings.

I. FACTUAL AND PROCEDURAL HISTORY

The lead respondent is the mother of the three minor respondents.” The
respondents are natives and citizens of Guatemala who entered the United
States without inspection on December 25, 2005. The respondent ﬁled a
timely application for asylum and w1thhold1ng of removal under the Act.®

"The Immigration Judge found the respondent to be a credible witness,
which is not contested on appeal. It is undisputed that the respondent, who
married at age 17, suffered repugnant abuse by her husband. Th13 abuse
included weekly beatings after the respondent had their first child.” On one
occasion, the respondent’s husband broke her nose. Another time, he threw
paint thinner on her, which burned her breast. He raped her. ‘

~ The respondent contacted the police séveral times but was told that they
would not interfere in a marital relationship. On one occasion, the police
" came to her home after her husband hit her on the head, but he was not
arrested. Subsequently, he threatened the respondent with death if she
called the police again. The respondent repeatedly tried to leave the
. relationship by staying with her father, but her husband found her and
threatened to kill her if she did not return to him. Once she went to
Guatemala City for about 3 months, but he followed her and convinced her
to come home with promises that he would discontinue the abuse. The
abuse continued when she returned. The respondent left Guatemala in
December 2005, and she believes her husband will harm her if she returns.

The Immigration Judge found that the .respondent did not demonstrate
that she had suffered past persecution or has a well-founded fear of future
persecution on account of a particular social group comprised of “married
women in Guatemala who are unable to leave their relationship.” The
Immigration Judge determined that there was inadequate evidence that the
respondent’s spouse abused her “in order to overcome” the fact that she

" We will refer to the lead respondent as “the respondent.” The minor respondents are

derivatives of their mother’s asylum application.

The respondent’s asylum application, which was filed after May 11, 2005, is governed
by the amendments to the Act brought about by the: REAL ID Act of 2005 Division B of
Pub. L. No. 109-13, 119 Stat. 302. See Matter of S-B-, 24 1&N Dec. 42 (BIA 2006).
® This child was born in 1994 and was residing in Guatemala at the time of the
proceedings.
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was a “married woman in Guatemala who was unable to leave the
relationship.” He found that the respondent’s abuse was the result of
“criminal acts, not persecution,” which were perpetrated “arbitrarily” and
“without reason.” He accordingly found that the respondent did not meet
her burden of demonstrating eligibility for asyle or withholding of
removal under the Act.

On appeal, the respondent asserts that she has established eligibility for
asylum as a victim of domestic violence. The Department of Homeland
Security (“DHS”) initially responded that the Immigration Judge’s decision
should be upheld. We subsequently requested supplemental briefing from
both parties and amici curiae to address the issue whether domestic
violence can, in some instances, form the basis for a claim of asylum or
withholding of removal under sections 208(a) and 241(b)(3) of the Act.'”
See Matter of R-A-, 22 1&N Dec. 906 (BIA 1999) (en banc), vacated,
22 T&N Dec. 906 (A G. 2001), remanded, 23 1&N Dec. 694 (A.G. 2005)
remanded and stay lifted, 24 1&N Dec. 629 (A.G. 2008).

In response to our request for supplemental briefing, the DHS now
concedes the respondent established that she suffered past harm rising to
the level of persecution and that the persecution was on account of a

particular social group comprised of “married women in Guatemala who
~ are unable to leave their relationship.” However, the DHS seeks remand,
arguing that “further factual development of the record and related findings
by the Immigration Judge are necessary on several issues” before the
asylum claim can be properly resolved. The respondent opposes remand
and maintains that she has met her burden of proof regarding all aspects of
her asylum claim. We accept the parties’ position on the existence of harm
rising to the level of past persecution, the existence of a valid particular
social group, and the issue of nexus under the particular facts of this case.
“We will remand the record for further proceedings.

“II. ANALYSIS .

A. Particular Social Group '

The question whether a group is a “particﬁlar social group” within the
meaning of the Act is a question of law that we review de novo. 8 C.F.R.
§ 1003.1(d)(3)(ii) (2014); see Malonga v. Mukasey, 546 F.3d 546, 553 (8th

® We acknowledge with appreciation the thoughtful arguments raised in the brlets
submitted by amici curiae.

390
6265 -



Cite as 26 I&N Dec. 388 (BIA 2014) Interim Decision #3811

Cir. 2008). The question whether a person is a member of a particular
social group is a finding of fact that we review for clear error. 8 C.F.R.
§ 1003.1(D)(3)({).
We initially considered whether victims of domestic violence can
establish membership in a particular social group in Matter of R-A-, 22 1&N
Dec. at 907. We reversed an Immigration Judge’s finding that the
respondent in that case was eligible for asylum- on account of her
membership in a particular social group consisting of “Guatemalan women
who have been involved intimately with' Guatemalan male companions,
who believe that women are to live under male domination.” Id. at 911.
The majority opinion reasoned that the proffered social group was “defined
principally, if not exclusively, for purposes of” the asylum case and that it
was unclear whether © anyone in Guatemala perceives this group to exist in
any form whatsoever,” including spousal abuse victims themselves or their
male oppressors. Id. at 918. We further reasoned that even if the proffered
social group was cognizable, the respondent did not establish that her
husband harmed her on account of her membership in the group. Id. at
920-23.
" The Acting Commissioner of the former Immigration and Naturahzatmn
Service (“INS”) referred the decision to the Attorney General for review."
In 2001, Attorney. General Janet' Reno vacated our decision in Matter
of R-A-, 22 I&N Dec. 906. She remanded the case for the Board’s
recons1derat1on followmg final pubhea‘uon of proposed regulations that
addressed the meaning of various terms in asylum law, including

“persecution,” “membership in a particular social group,” and “on account
~ of” a protected characteristic. 'See Asylum and Withholding Definitions,
65 Fed. Reg. 76,588, 76,597-98 (proposed Dec. 7, 2000).

On February 21, 2003 Attorney General J ohn Ashcroft certified Matter
of R-A- for review and prov1ded an opportunity for additional briefing. He
remanded the case to the Board in 2005, directing us to reconsider our
decision “in light of the final rule.” Matter of R-A-, 23 1&N Dec. 694. The
proposed regulations were not finalized. On September 25, 2008, Attorney
General Michael Mukasey certified the case for his review and issued a
decision’ o1dering us to reconsider it, removing the requirement that we
await the issuance of the final regulat1ons Matter of R-A-, 24 1&N Dec.
629. Matter of R-A- is no longer pendmg 12

"' The functions of the former INS were transferred to the DHS on March 1, 2003,
pursuant to the Homeland Security Act of 2002, Pub. L. No. 107-296, § 402, 116 Stat.
2135 217778 (Nov. 25, 2002).

2 On December 4, 2008, we granted a joint motion filed by the parties, requesting
remand to consider Matter of R-A- in light of recent jurisprudence. In remanded

(continued . . .)
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B. Respondent’s Claim

The DHS has conceded that the respondent established harm rising to
the level of past persecution on account of a particular social - group
comprised of “married women in Guatemala who are unable to leave their
relationship.” The DHS’s position regarding the existence of such a .
particular social group in Guatemala under the facts presented in. this case
comports with our recent precedents clarifying the meaning of the term
“particular social group.” - Matter of M-E-V-G-, 26 1&N Dec. 227 (BIA
2014); Matter of W-G-R-, 26 1&N Dec. 208 (BIA 2014). In this regard, we
point out that any claim regarding the existence of a particular social group
in a country must be evaluated in the context of the evidence presented
regarding the particular circumstances in the country in question.

In Matter of W-G-R- and Matter of M-E-V-G-, we held that an applicant
seeking asylum based on -his or her membership in a “particular social
group” must establish that the group is (1) composed of members who
share a common immutable characteristic, (2) defined with particularity,
and (3) socially distinct within the society in question.”” The “common
immutable characteristic” requirement incorporates the standard set forth in
Matter of Acosta, 19 I&N Dec. 211, 23334 (BIA 1985). The “particularity”
requirement addresses “the question of delineation.” Matter of W-G-R-,
26 1&N Dec. at 214. That is, it clarifies the point that “not every
‘immutable characteristic’ is sufficiently precise to define a particular social
group.” Matter of M-E-V-G-, 26 1&N Dec. at 239. The “social distinction”
requirement renames the former concept of “social visibility” and clarifies
“the importance of ‘perception’ or ‘recognition’ to the concept of the
particular social group.” Matter of W-G-R-, 26 I&N-Dec. at 216.

In this case, the group is composed of members who share the common
immutable characteristic of gender. See Matter of Acosta, 19 I&N Dec. at
233 (finding that sex is an immutable characteristic); see also Matter of
W-G-R-, 26 1&N Dec. at 213 (“The critical requirement is that the defining
characteristic of the group must be something that either cannot be changed
or that the group members should not be required to change in order to
avoid persecution.”). Moreover, marital status can be an immutable

proceedings, the parties stipulated that the respondent was eligible for asylum. Her
3‘pphcat10n was granted on December 10, 2009,
We explamed that this three-part test is not a departure from the principles established
in our prior case law regarding particular social groups. See Matter of E-A-G-, 24 1&N
Dec. 591 (BIA 2008); Matter of S-E-G-, 24 1&N Dec. 579 (BIA 2008); Matter of
- A-M-E- & J-G-U-, 24 1&N Dec. 69 (BIA 2007); Matter of C-A-, 23 1&N Dec. 951 (BIA
2006); Matter of Acosta, 19 1&N Dec. 211 (BIA 1985).
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characteristic where the individual is unable to leave the relationship. A
determination of this issue will be dependent upon the particular facts and
evidence in a case. A range of factors could be relevant, including whether
dissolution of a marriage could be contrary to religious or other deeply held
moral beliefs or if dissclution is possible when viewed in light of religious,
cultural, or legal constraints. In evaluating such a claim, adjudicators must
consider a respondent’s own experiences, as well as more objectlve
evidence, such as background country information.

The DHS concedes that the group in this case is defined with
particularity. The terms used to describe the group—“married,” “women,”
and “unable to leave the telationship”—have commonly accepted
definitions within Guatemalan society based on the facts in this case,
including the respondent’s experience with the police. - See Maiier of
M-E-V-G-, 26 I&N Dec. at.239; Matter of W-G-R-, 26 I&N Dec. at 214. In
some circumstances, the terms can combine to create a group with discrete
and definable boundaries. We point out that a married woman’s inability to
leave the relationship may be informed by societal expectations about
gender and subordination, as well as legal constraints regarding divorce and
separation. See Matter of W-G-R-, 26 1&N Dec. at 214 (observing that in
evaluating a group’s particularity, it may be necessary to take into account
the -social and cultural context of the alien’s country of citizenship or
nationality); Committees on Foreign Relations and Foreign Affairs, 111th
Cong., 2d Sess., Country Reports on Human Rights Practices for 2008
2598 (Joint Comm. Print 2010), available at hitp://Www.gpo.gov
/fdsys/pkg/CPRT-111JPRT62931/pdf/CPRT-111JPRT62931.pdf (“Country
Reports”) (discussing sexual offenses against women as a serious societal
problem in Guatemala); Bureau of Human Rights, Democracy, and Labor,
U.S. Dep’t of State, &mwMaCWMyR@wmonHWmiﬁﬁm
Practices—2008 (Feb 25 2009), http://www.state.gov/j/drl/rls/brrpt

/2008/wha/119161. htm.™* Tn this case, it is significant that the respondent
sought protection from her spouse’s abuse and that the police refused to
assist her because they would not interfere in a marital relationship.

The group is also socially distinct within the society in question. Matter
of M-E-V-G-, 26 1&N Dec. at 240 (“To be socially distinct, a group need
not be seen by society; rather it must be perceived as a group by society.”).
To have “social distinction,” there must be “evidence showing that society

' Notably, the group is not defined by the fact that the applicant is subject to domestic
violence. See Matter of W-G-R-, 26 1&N Dec. at 215 (noting that circuit courts “have
long recognized that a social group must have ‘defined.boundaries’ or a ‘limiting
characteristic,” other than the risk of being persecuted”).
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in general perceives, considers, or recognizes persons sharing the particular
characteristic to be a group.” Matter of W-G-R-, 26 I&N Dec. at 217. The
group’s recognition is “determined by the perception of the society in
question, rather than by the perception of the persecutor.”'® Matter of
M-E-V-G-, 26 1&N Dec. at 242; see also Matter of W-G-R-, 26 I1&N Dec. at
214 (noting that there is some degree of overlap between the particularity
and social distinction requirements because both take socnetal context into
account).

When evaluating the issue of social’ dlstmc‘mon we Jook to the evidence
to determine whether a society, such as Guatemalan society in this case,
makes meaningful distinctions based on the common -immutable
. characteristics of being a married woman in a domestic relationship that
she cannot leave. Such evidence would inciude whether the society in
question recognizes the need to offer protection to victims of domestic
violence, including whether the country has criminal laws designed to
protect domestic abuse victims, whether those laws are effectively
enforced, and other sociopolitical factors. Cf. Davila-Mejia v. Mukasey,
531 F.3d 624, 629 (8th Cir. 2008) (finding that competing family business
owners are not a particular soc1a1 group because they are not perceived as a
group by society). ,

Supporting the existence of social d1st1nct10n and in accord with the
DHS’s concession that a particular social group exists, the record in this
case includes unrebutted evidence that Guatemala has a culture of
“machismo and family violence.” See Guatemala Failing Its Murdered
Women: Report, Canadian Broad. Corp. (July 18, 2006), http://www.
cbe.ca/news/world/guatemala-failing-its-murdered-women-report-1.627240.
Sexual offenses, including spousal rape, remain a serious problem. See
Country Reports, supra, at 2608. Further, although the record reflects that
Guatemala has laws in place to prosecute domestic violence crimes,
enforcement can be problematic because the National Civilian Police “often
failed to respond to requests for a331stance related to domestic violence.”
Id..at 26009.

We point out that cases arising in the context of domestic violence
generally involve unique and discrete issues not present in other particular
social group determinations, which extends to the matter of social
distinction. However, even within the domestic violence context, the issue
of social distinction will depend on the facts and evidence in each

> The perception of the persecutor, ‘however, is critical to the,quesﬁon whether a person
is persecuted “on account of” membership in a particular social group. See Matter of
M-E-V-G-, 26 T&N Dec. at 242; Matter of W-G-R-, 26 1&N Dec. at 218.
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‘individual case, including documented country conditions; law enforcement
statistics and expert witnesses, if proffered; the respondent’s past
expenences and other reliable and credible sources of mformatmn 16

C. Remaining Issues

The DHS stipulates that the respondent suffered mistreatment rising to
the level of past persecution. The DHS also concedes in this case that the
mistreatment was, for at least one central reason, on account of her
membership in a cognizable particular social group. We note that in cases
where concessions are not made and accepted as binding, these issues will
be decided based on the particular facts and evidence on a case—by—case
basis as addressed by the Immigration Judge in the first instance. See
generally Matter of N-M-, 25 1&N Dec. 526 (BIA 2011); Matter of J-B-N-
& S-M-, 24 1&N Dec. 208 (BIA 2007). In particular, the issue of nexus
will depend on the facts and circumstances of an individual claim.

~ We will remand the record for.the Immigration Judge to address the
respondent’s statutory eligibility for asylum in light of this decision. Under.
controlling circuit law, in order for the respondent to prevail on an asylum
claim based on past persecution, she must demonstrate that the Guatemalan
‘Government was unwilling or unable to control the “private” actor. See
Gutierrez-Vidal v. Holder, 709 F.3d 728, 732-33 (8th Cir. 2013); Men]zvar
v. Gonzales, 416 F.3d 918, 920-22 (8th Cir. 2005). ‘

If the respondent- succeeds in establishing that the Government was
unwilling or unable to control her husband, the burden shifts to the DHS to
demonstrate that there has been a fundamental change in circumstances
such that the respondent no longer has a well-founded fear of persecution.
8 C.F.R. § 1208.13(b)(1)(1)(A), (ii) (2014). Alternatively, the DHS would
bear the burden of showing that internal relocation is possible and is
-not unreasonable. 8 C.F.R. § 1208. 13(b)(117)(1)(B) (ii); see also Matter of
" M-Z-M-R-, 26 1&N Dec. 28 (BIA 2012)."" The Imm1grat10n Judge may
also cons1der if appropriate, whether the respondent is eligible for
-humanitarian asylum See 8 C.FR. §1208. 13(b)(1)(111)

1 Amici for the American Immigration Lawyers Association, the United Nations High
Commissioner for Refugees, and the Center for Gender & Refugee Studies argue’that
gender alone should be enough to constitute a particular social group in this matter.
Since the respondent’s membership in a particular social group is established under the
aforementioned group, we need not reach this issue.

7 On remand, the Immigration Judge should reevaluate this issue based on the entire
evidentiary record, including any updated evidence.
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1. CONCLUSION

For the foregoing reasons, we will remand the record to the Immigration
- Judge for further proceedings and for the entry of a new decision. On
remand, the Immigration Judge should afford the parties the opportunity to
update the evidentiary record.

ORDER: The record is remanded to the Immigration Judge for further
~ proceedings consistent with the foregoing opinion and for the entry of a
new decision.
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UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF COLUMBIA

- GRACE, et al.,

"Plaintiffs,
SV,
No. 18-cv-01853 (EGS)

MATTHEW G. WHITAKER,! Acting
Attorney General of the United
States, et al.,

e et e e et et e et e e

Defendants.

. MEMORANDUM OPINION

When Congress passed the Refugee Act in 1980, it made'its
intentions cleér: thé purpose was to éﬁforce the “historic
policy‘of the United States to respond to the urgent needs of
persons subject to persecution in their homelands.’” Refugee Act
of 1980, s 101(a), Pub. L. No. 96-212, 94 Stat.»1022(1980).
Yearéllater, Congress amended thé immigration laws to provide
for expeditea removal of those seeking admission to the United
States. Under the expedited removal process, an alien could be
summarily removedlafter a preliminary inspection by an
immigration officer, so long as the alien did not have a

credible fear of persecution by his or her country of origin. In

1 pursuant to Rule 25(d) of the Federal Rules of Civil Procedure,
the Court substitutes the current Acting Attorney General as the
defendant in this case. “Plaintiffs take no position at this
time regarding the identity of the current Acting Attorney
General of the United States.” Civil Statement, ECF No. 101.
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creating this framework, Congress struck a balance between an
efficient immigration system and ensuring that “there should be
no danger that an alien with a genuine'asylum claim will be
returned to persecution.” H.R. Rep. No. 104-469, pt. 1, at 158
4(1996).

Seeking an opportunity for asylum, plaintiffs, twelve
adults and children, alleged:accounts of sexual‘ébuse,

kidnappings, and beatings in their home cduntries during

ol

sylum officers.? These interviews were designed
to evaluate whethe£ plaintiffs had a credible fear of
persecution by theilr iespective home countries. A credible fear
of persecution is defined as a “significant possibility” that
the alien “could establish eligibility for asylum.” 8 U.S.C.
§ 1225(b) (1) (B) (v). Although fhe asylum officers found ﬁhat
piaintiffs’ accounts were siﬁceré, the éfficers denied'their
claims after applying'the standérds set forth in a recent
precedential immigration decision issued by then-Attorney .
General, Jefferson B. Sessions, Matter of A-B-, 27 I. & N. Dec.
316 (A.G. 2018).

| Plaintiffs bring this action againét the Attorney. General
alleging vioiations of, inter alia, the Administrative Procedure

Act (“APA”) and the Immigration and Nationality Act (“INA"),

2 Plaintiffs Grace, Carmen, Gio, Gina, Maria, Mina, Nora, and
Mona are proceeding under pseudonyms.

2
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arguing thét the standards articulated in Matter of A-B-, and a
'subsequent'Policy Memorandum issued by the Department of
Homeland Security (“DHS") (coilectively “credible fear
policies”), unlawfully and arbitrarily imposed a heightened
standard to their credible fear determinations.

Peﬁding before the Court are: (1) plaintiffs’ combined
motions for a preliminary injunction and cross-motion for
summary judgmeht; (2) plaintiffs’ motion to consider evidence
outside the administrative record; (3) the government’s motion
tb strike exhibité supporting plaintiffs’ motion for summary
judgment; and (4) the gqvernmentfs motion for summary judgment.
Upon consideration of the parties’ memoranda, the parties’ -
arguments at the motidns hearings, the arguments of amici,3 the
administrative récord, the applicable law, and‘fof the reasons
discussed below, the Court fiﬁds that several of the new
‘credible fear policies, as articulated in Matter of A-B- and the
Policy Memorandum, violate both the APA and INA. As explained in
this Mémorandum Opinion, many of these policies are inconsiStent
with the intent of Congress as articulated in the INA. And
beéause it is'the‘will of Congress—not. the whims of thé
Executive—that determines the standard for expedited removal,

the Court finds that those policies are unlawful.

3 The Court appreciates the illuminating analysis provided by the
amici.
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Parﬁ I of this Opinion sets forth background ihformation
necessary to resolve plaintiffs’ claims. In Part II, the Court
considers plaintiffs’ motion to'consider evidence outside the
administrative record and denies the motion in part. In Part
III, the Court considers the parties’ cross-motions for summary
judgment. In Part III.A, the Courf considers the government’s
arguments that this case is not justiciable and holds that this
Court haé jurisdiction to hear plaintiffs’ challenges to the
credible fear'polibies. In Part III.B, the Court addresses the
legal standar&s that govern plaintiffs’ claims. In Part III.C,
the Court turns to the merits of.blaintiffsf claims and holds
that, with the exception of two poiicies, fhevnew credible fear
policies aré arbitrary,.capricious, and in violation of the
immigration laws. In Part III.D, the Court considers the
appropriate form of relief aﬁd vacates the unlawful credible
feér policies. The Court further permanently enjoins the
government from continuing to apply those policies and from
removing plaintiffs who are Currently in thé United States
without first providing credible fear determinations consistent
with the immigration laws. Finally, the Court orders the
government to refurn to the United States the plaintiffs who
were unlawfﬁlly aeported and to.provide them with new credible

fear determinations consistent with the immigration laws.
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I.Backéround

Because the claims ih this aétion center on the expedited:-
removal procedures, the Court discusses those procedures, and
the related asylum laws, in detail. .

' A. Statﬁtory‘and Reguiatory Background

1. The Refugee Act |

In 1980, Congress passed the Refugee Act) Pub. L. No. 96~
. 212, 94 Stat. 102, which-amended the INA, Pub. L. No.‘82—414,'66
Stat. 163 (1952) (codified as amended in sections.of 8 U.S.C.).
The “motivation for the enactment of. the Refugee Act” was the
“United Nations Protocol Reléting to the Status of Refugees
[“Protocol”],” INS v. Cardoza-Fonseca, 480 U.s. 421, 424 (1987),
“to which the United States had been bound sihce 1968, id. at
432—-33. Congress was élear that its intent in promulgating the
Refugee Act was to bring the United States’ domestic laws in
line with the Protocol. See id. at 437 (stating it is “clear
from the legislafive history of the new definition of \refugee,’
and indeed the entire 1980 Act . . . that one of Congress’
primary purposes was to bring United States refugee law into
conformance with the IProtocol].”).~The Board of Immigration
Appeals (“BIA”),vhas alsovrecognized that Congress’ intent in
enacting the Refugee Act was to align“domestic refugee law with
the United States’ obligations under the Protocol, to give

‘'statutory meaning to “our national commitment to human rights

5
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and humanitarian concerns,” and “to afford a generous standard
for protection in cases of doubt.” In Re S5-P-, 21 I. & N. Dec.
486, 492 (B.I.A. 1998) (quoting S. Rep. No. 256, 96th Coﬁg., 2d
Sess. 1, 4, reprinted in 1980 U.S.C.C.A.N.'141, 144).

The Refugee Act created a statutory procedure for refugees
seeking asylum and established the standards for granting such
requests; the INA currently governs that procedure. The INA
gives the Attorney General discretion to grant asylum to
removable aliens. 8 U.S.C. § 1158(b) (1) (A). However, that relief
can only be .granted if the alien is a “refugee.” Id. The term
“refugee” is defined as:

[Alny persdn who 1s outside any country of
such person's nationality or, in the case of
a person having no nationality, is outside any
country in which such person last habitually
resided, and who is unable or unwilling to
return to, and is unable or unwilling to avail
himself or herself of the protection of, that
country because of persecution or a well-
founded fear of persecution on account of
race, religion, nationality, membership in a
particular social group, or political opinion.
.8 U.S.C. § 1101 (a) (42) (A). “Thus, the ‘persecution or well-
founded fear of persecution’ standard governs the Attorney
General’s determination [of] whether an alien is eligible for
asylum.” Cardoza-Fonseca, 480 U.S. at 428. To establishvrefugeé
status, the alien must show he or she is someone who: (1) has

suffered persecution (or has abwell—fbunded fear of persecution)

(2) on account of (3) one of five specific protected grounds:
6
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race, religion, nationality, membership in a ﬁarticular social
group, or‘political opinion. See 8 U.S.C. § 1iOl(é)(42)(A). An
alien fearing harm by non-governmental actors is eligible.for
asylum if the other criteria are'met, and thé.gqvernment is
“unable or uﬁwilling to control” the persecutor. Matter of
Acosta, 19 I. & N. Dec. 211, 222 (BIA 1985) overruled on other
grounds by Matter of.Mbgharrabi,'19 I. & N. Dec. 439 (BIA 1987).
2. Expedited Removal Process
Before seeking asylum through the procedures outlined
above, however, many aliens are subject to a streamlined pemovall
process called “egpedited removal.” 8 U.S.C. § 1225. Prior to
1996, every person who soughf admission into the United Stateé
was entitled to a full hearing before an immigration judge, and
had a right to administrative and judiciél review. See'Am._
Immigration Lawyers Ass'n v. Reno, 18 F. Supp. 2d 38, 41 (D.D.C.
1998)(desbribing prior sYstem fér removal) . The.Illegal
immigration Reform and Immigrant Responsibility Act of 1996
(“IIRIRA") amended the INA to provide for a summéry removal‘
process for adjudicating the claims'of éliens who arrive in the
United Stateé without proper décumentation.'As described in the
IIRIRA Conference Report,Athe purpose of the expedited removal
procedure |
is to expedité the removal from the United

States of aliens who indisputably have no
authorization to be admitted . . . , while

7
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pfoviding an épportunity for such an alien who
claims asylum,to have the merits of his or her
claim promptly assessed by officers with full
professional training in adjudicating asylum
claims.

H.R. ReEp. No. 104-828, at-209-10 (1996) (“Conf. Rep.”).
Consistent with that purpose, Congress carved out an
exception to the expedited removal process for individuals with

.a “credible fear of persecution.” See 8 U.S.C.

S 1225(b)(1)(B)(ii). If an alien'“indicates either an intention
rply for asylum . . . or a fear of persecution,” the alien
must be referred for an interview with a U.S. Citizenship and
Immigration Services.f“USCIS”) asylum officer. Id.

S 1225(b) (1) (A) (ii). During this interview, the asylum officer
is required to felicit all relevant and useful information
bearing on whether the applicant has a credible fear of
"persecution or torture[.]” 8 C.F.R. § 208.30(d). The asylum
officer must “conduct the interview in a nonadversarial manner.”
1d.

Expeditihg the removal process, however, risks sending
individuals who are potentially eligible for asylum to their
réspective home countries where they face a real threat, or have
a credible fear of persecution. Undéistanding this risk,
Congress intended the credible fear determinations to be.

governed by a low screening standdrd. See 142 Cowg. ReEc. S11491-02

(“The credible fear standard . . . is intended to be a low
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screening sténdard for admission‘intovthe usual full asylﬁﬁ
process”); see also H.R. REP. No. 104—469,'pt. 1, at 158

(1996} (stating “theie should be no danger that an alien with a
genuine asylum claim will be returned to persecution”). A
crediblebféér is defined as a'“significant possibility, taking
“into account thé credibilify of the statements made by the alien
in support of ﬁhe'alienfs claim and such other facts as are
known fo the officer, that the alien could establish eligibility
for asylum.” 8 U.S.C. § 1225(b) (1) (B) (v).

I1f, after é cfedible fear interview, the asylum officer
finds that thé alien does havé a “credible feaf éf persecution”
the alien is taken out of the expedit;d removal process and
referred to a standard removal hearing beforé an immigration
judge. See 8 U.S.C. § '1225(b) (1) (B) (ii), (v)p At that hearing,
thg alien‘has thg oppbrtunity'to deﬁeiop a full record with
respect to his or her asylum claim, and may appeél an adverse
decision to the BIA, 8 C.F.R. § 208.30(f), and then, if
nécessary, to a fedéral.court of»appeéls, see 8 U.S.C.

§ 1252 (a)-(b) . |

If the asylﬁm officer renders a negative -credible fear
Adetermination, the alien may request a review of that
determination by an immigration judge. 8 U.S.C.

§ 1225(b)(1)(B)(iii)(iII). The‘immigration judge’s decision is

“final and may not be appealed” 8 C.F.R. § 1208.30(g) (2) (iv) (A),
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except in limited circumstances. See 8 U.S.C. § 1252 (e).
3. Judicial Review

Sectioﬁ 1252 delineates the scepe of judicial review of
expedited removal orders and limits judicial review of‘orders
issued pursuant to negative credible fear determinations to a
few enumerated circumstances. See 8 U.S.C. § 1252(a). The
section pfovides that “no court shall have jurisdiction to
review . . . theAapplication of .[section 1225(b) (1)] to
uel aliens, includiﬁg the [credible fear] determination
made under section 1225(b) (1) (B).” 8 U.S;C.
§ 1252 (a) (2) (A) (iii). Mofeover, except as provided in section
1252 (e), the’statute prohibits courts from reviewing: (1) “any
bindividual'deﬁermination'or to entertain any other cause or
claim arising from or re;ating to the implementation or
operation of an [expedited(removal] order;” (2) “a decision by
the Attorney General to invoke” the expedited removal regime;
and (3) the “procedures and policies adopted by the Attorney
General to implement the provisions. of section 1225(b) (1).” Id.
§ 1252 (a) (2) (B) (1), (ii) & (iv).

Section 1252 (e) provides for judicial review of two types
of challenges to removal orders pursuant to credible fear
.determinations. The first is.a habeas corpus proceeding liﬁited
to reviewing whether the petitioner was erroneously removed

because he or she was, among other things, lawfully admitted for
10
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permanent residence, or had previously been granted asylum.
8 U.S.C. § 1252 (e) (2)(C). As relevant here, the second
proceeding available for judicial review is a systemic challenge
‘to the legality of a “written policy direétive, written policy
guideline, or written procédure iésued by or under the authority
of the Attorney General to implement” the éxpedited removai
process. Id. §x1252(e)(3)(A)(ii). Jurisdiction to review such a
Systeﬁic challenge is vested solely in the Unitéd States
Diétrict Court for the District of Columbia. Id.
§ 1252 (e) (3) (A).

B. Executive Guidance on Asylum Claims

1. Precedential Decision

The Attorney General has the statutory and regulétory
authority to make determinations énd rulings with fespect to
immigration law. See, e.g., 8 U.8.C. § 1103(a)(1): This
authority includes the. ability to certify cases fof his or her
review énd to issué binding decisiéns. See 8 C.F.R.

- 8§ 1003.1(g)—(h)(1)(ii).

On June 11, 2018, then—Aftorney General Sessions did
exacﬁly that when he issued a precedential decision in an asylum
. case, Matter of A-B-, 27 I. & N. Dec. 316 (A.G. 2018). In Matter
of A-B-, the Attorﬂey General reversed a grant of asylum to a
Salvadoran woman who allegedly fled severai years of domestic

violence at the hands of her then-husband. Id. at 321, 346.

11
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The decision began by overruling another case, Matter.of A~
R-C-G-, 27 I. & N. Dec. 388 (BIA 2014). Id. at 319. In A-R-C-G-,
the BIA recognized “married women in Guatemala who are unable to
leave their relationship” as a “particular social group” within
the meaning of the asylum statute. 27 I. & N. Dec. at 392. The
Attorney General’é rationale for overruling A-R-C-G- was tﬁat it
incorrectly applied BIA precedent, “assumed its conclusion and
did not perform the necessary legal and factual analysis”
because, among other things, the BIA accepted stipulations by
DHS that the alien/%as a member of a qualifying particular
social group. Matter of A-B-, 27 I. & N. Dec. at 319. In so
doing( the Attorney General made clear that “[glenerally, claims
by aliens pertaining to domestic viplence or gang vielence
perpetrated by non-governmental actors will not qualify fdr
asylum,” id. at .320,% and “[a]ccordingly, few Such.claims would
satisfy the legal standard to determine whéther an alien has a

credible fear of persecution.” Id. at 320 n.l (citing 8 U.S.C.

§ 1225(b) (1) (B) {v)).
The Attorney General next reviewed the history of BIA
precedent interpreting the “particular social group” standard

and again explained, at length, why A-R-C~G- was wrongly

4 Although Matter of A-B- discusses gang-related violence at
length, the applicant in Matter of A-B- never claimed gang
members had any involvement in her case. Id. at 321 (describing
persecution related to domestic violence).

12
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decided. In so ruling, the Attorney Géneral articulated legal
standards for determining asylum cases based on persecution from
non—goverﬁmental actors.on account ofAmembership in a particular
social group, focusing principally on claims by victims,of
domestic abgse and gang viélence; He specifically stated that
few claims pertaining fo domestic or gang viclence by non-
governmental actors could qualify for asyium or satisfy the
credible fear standard. See id. at 320 n.1.

The Attorney General next focused oh the speqific elements
of an asylum claim beginning with the sfandard for membership in.
a “pérticular social group.” The Attorney Genéral declared that
“[é]ocial groups defined by their vulnerabiliﬁy td private
criminal activity likély lack the particularity required” under
ésylumllaws since “broad swaths of society may be susceptible to
victimization.”. Id. at 335.

.The Attorney General next examined the persecution
requirement, whichihe described as having three elements: (1) an _
intent to target a belief or characteristic; (2) severe harm;
and (3) suffering inflicted by the government or by personsAthe
government was unéblé or unwilling to control. Id. at 337. Witﬁ
respect to the last element, the Attorney General stated that an
alien seeking to establish persecution based on‘the violent
conduct of a.private actor may not.solely rely on the 3

government’s difficulty in controlling the violent behavior. Id.

13
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Rather, the alien muét show “the goVernment éondoned the private
actions or at least demonstrated a complete helplessness to
protect the victims.” Id. (citations and internal quotation
marks omitted).

The Attorney General concluded-with a discussion of the
requirement that an asylum applicant deménstrate that the
persecution he or she suffered was on account of a membership in
a “particula: social group.” Id. at 338-39. He explained that
“[i]f the ill-treatment [claimed by an alien] was motivated by
sbméthing other than” oﬁe of the five statutory grounds for
asylum, then the alien “cannot be considered a refugee for
purpose of aéylﬁﬁ.” Td. at 338 (citations omitted). He continued
to explain that when private actors inflict violence based on
personal relationshipé with a victim, the victim’s membership in
a particular social group “may.wel; not be ‘one central reason’
for the abuse.” Id. Using Matter of A-R-C-G- as an example, the
Attorney General stated that there was no evidence that the
alien was attacked because her‘husband was aware of, and‘hostile
to, her pérticular social group: women who were unable to leave
their relationship. Id. at 338-39. The Attorney General remanded
the matter back to the immigration judge for further proceedings

consistent with his decision. Id. at 346.

14
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2. Policy Memorandum

Two days after the Attorney General issued Matter of A-B-,
USCIS issued Interim Guidance instructing aéylum office;s to
apply Matter of A-B- to credible fear determinations. Asylum
Division Interiﬁ Guidance ——.Matter of'A—B-, 27 I..& N. Dec. 316
(A.G. 2018) (“Inﬁerim Guidance”), ECF No. 100 at 15-18.° On July
11, 2018, USCIS issued final guidance to asylum officers for use
in assessing asylum claims and credible fear determinations in
light of Matter of A-B-. USCIS éolicy Mem., Guidance for
Processing Reasonable Fear, Credible.Fear, Asylum, and Refugee
Claims in Accordance with Matter of A-B-, July 11, 2018 (PM-602-
0162) (“Policy Memorandum”), ECF No. 100 at 4-13.

The Policy Memorandum adopts the standards set forth in
Matter~of'A—B~ and add; new directives for asylum officers.
First, liké Matter of A-B-, the Policy Memorandum invokes the
expedited removal statute. Id. at 4 (citing section 8 U.S.C.

§ 1225 as one source éf the Policy Memorandum’s authority). The
Policy Memorandum further acknowledges that “[a]lthough the
alieﬁ in Matter of A-B- claimed‘asyium and withholding.of
removal, the Attorney Gengral’s decision and this ([Policy

Memorandum] apply also to refugee status adjudications and

5 When citing electronic filings throughout this Memorandum
Opinion, the Court cites to the ECF header page number, not the
original page number of the filed docket.

15
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reasonable fear and credible fear determinations.” Id. n.1l
(citations omitted).

The Policy Memorandum also adopts the standard for
“persecutidn” set by Matter of A-B-: In cases of alleged
persecution by private actors, aliens must demonstrate the
“government is unwilling or unable to control” the harm “such
that the government either ‘condoned the behavior or .
demonstrated a completé helplessness to protect the victim.’”

' Id. at 5 (citing Matter of A-B-, 27 I. & N. Dec. at 337). After
explaining the “condoned or complete helplessness” standard, the
Policy Memorandum explains that:
In general, in light of the [standards
governing persecution by a non-government
actor], claims based on membership in a
putative particular social group defined by
the members’ vulnerability to harm of domestic
violence or gang violence committed by non-
government actors will not establish the basis
for asylum, refugee status, or a credible or
reasonable fear of persecution.
Id. at 9 (emphasis in original) .

Furthermore, the Pblicy Memorandum made clear that because
Matter of A-B- “explained the standards for eligibility for
asylum . . . based on a particular social group . . . 1f an
applicant claims asylum based on membership in a particular

social group, then officers must factor [the standards explained

in Matter of A-B-] into their determination of whether an

16

6287



Case 1:18-cv-01853-EGS Document 106 Filed 12/19/18 Page 17 of 107

applicant has a credible fear . . . of persecution.” Id. at 12
(citations and internal quotation marks omitted).

The Eolidy Meﬁorandﬁm includes two additional directives
not found in Matter of A-B-. First, it instructs asylum officers
to apply the “case léw of the relevant federal circuit court, to
the extent that tﬁose caseé are not incoﬁsistent'with,Matter of
A—B;.” Id. at 11. Second, although acknoWledging that the
“relevant federai circuit courf is the cifcuit where the removal
éroceedings will take place if the offiéer makeé~a positive
credible fear or reasonable fear determination,” the Policy
Memorandum instructs asylum officers to “apply pfecedents of the
Board, and, if necessary, the circuit where thelalien is
physically located during the credible fear intervie@.” Id.vat
11-12. (emphasis added).

The Policy Memorandum concludes with the directiﬁe that
“[asylum,officers] should be alert that under the standards
clarifiéd in Matter of‘A—B—, few gang-based or domestic—violence
claims ihvolving particular socialvgroﬁps defined by the
members’ vulnerability to harm may . . . pass the ‘sighifiéant
probability’ test in crediblé—fear screenings.” Id. at 13.

C. Factual and Procedural Background

Each of the plaintiffs, twelve adults and children, camé to

the United States fleeing violence from Central America and

- seeking refuge through asylum. Plaintiff Grace fled Guatemala

17
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‘after having been raped, beaten; and threatened for over twenty
years by her partnér who disparaged her because of her
indigenous hefitage. Grace Decl., ECF No. 12-1 9 2.6 Her
persecutor also beat, sexually assaulted, and threatened to kill
several of her Children. Id. Grage sought help from the local
authorities who, with the help of her persecutor, evicted her
-from her home. Id. |
Plaintiff Carmen escaped from her country with her yoﬁng

daughter, J.A.C.F., fleeing several years of sexual abuse by her
husband, who seXually assaulted, stalked, apd threatened her,
even after they no ionger fesided together. Carmen Decl., ECF
No. 12-2 2. In addition to Carmen’s husband’s abuse, Carmen
and her daughter were targeted by a local gang because they knew
she iived alone and did not have the protection of a family. Id.
9 24. She fled her country of origin out of fear the géng would
kill her. Id. § 28.

" Plaintiff Mina escaped from her counﬁry after a gang
murdered her father—in—law‘for helping a family friend escape
from the gang. Mina Decl., ECF No. 12-3 { 2. Her husband went to
~ the police, but they did nothing. Id. at 9 10. While her husband
was away in a neighboring town to seek assistance from another

police force, members of the gang broke down her door and beat

6§ The plaintiffs’ declarations have been filed under seal.
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Mina until sheAcéuld no longer walk. Id; 9 15. She sought asylum
in this country after finding out she was on a “hit list”
compiled by the gang. id. 99 17-18.

The remaining plaintiffs have similar. accounts of abuse
either by domestic partners or gang members. Plaintiff Gina fled
violence from a‘politically—connected family whofkilled her
brother, maimed her son, and threatened her with death. Gina'.
Decl.? ECF No. 12-4 9 2. Mona fled her country after a gang
brutaliy murdered her long-term partner—a member of a special
military force dedicated to Combatihg gangs—and threatened to
kill her next. Moha Decl., ECF No. 12-5 9 2. Gio escaped from
two rivél gangs, oﬁe‘éf which broke his érm and‘th;eatened to
kill him, and the other threaténed to murder him after he
refuséd to deal drugé because of his religious convictions. Gio
Décl., ECF No. 12-6 1 2. MariéL an orphaned teenage girl,
escaped a forced sexual relétionship with a gang member who
targeted her after her Christian faith led her to stand up to
the gang. Maria Decl., ECF No. 12-7 9 2. Nora, a single mother/
together with her son, A.B.A., fled an abusive partner and
mémbers of his gang who threatened to rape her and kill her and
her son if she did not subﬁit to the gang’s sexual advances.
Nora Decl., ECF No. 12-8 I 2. Cindy, together with her young

child, A.P.A., fled rapes, beatings, and shootings -

19
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Cindy Decl., ECF No. 12-9 ¢ 2.7
Fach plaintiff was given a credible fear-determinatioh
pursuant to the expedited removal process.‘Déspiﬁe finding that

the accounts they provided were crédible,'the asylum‘officers
determined'that, in light of Matter of A-B-, their claims lacked
merit, resulting in a negative credible fear determination.b
Plaintiffs soﬁght‘reView of the negative credible fea£
determinations by an immigration judge, but the judge affirmed
the asylum officers’ finaings. Plaintiffs are now.subjéct to
final ordersvof removal or were removed pursuant to such orders
prior to commencing this suit.?®

Facing imminent deportation, plaintiffs filed a motion for
preliminary injunction, ECF No.. 10, and ah emergency motion for
stay of rémo&al, ECF No. 11, on August 7, 2018. In their motion
for stay of removal, plaintiffs soﬁght emergency relief because
~two of the plaintiffs, Carmen and her daughter J.A.C.F., were
“subject to imminent reméval.” ECF No. 11 at 1.

The Court granted the motion for emergency relief as to the

plaintiffs not yet deported. The parties have since filed cross-

7 Each plaintiffs’ harrowing accounts were found to be believable
during the plaintiffs’ credible fear interviews. Oral Arg. Hr'g
Tr., ECF No. 102 at 37. . ‘

8 Since the Court’s Order staying plaintiffs’ removal, two
plaintiffs have moved for the Court to lift the stay and have
accordingly been removed. See Mot. to Lift Stay, ECF Nos. 28
(plaintiff Mona), 60 (plaintiff Gio).
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motions for summary judgment related to the Attorney General'’s
precedential decision and the Policy Meﬁorahdum issued‘by DHS.
Further, plaintiffs have filed an opposed ﬁotion to consider
evidence outside the administrative record.
II!Motion to Consider Extra Record Evidence

Plaintiffs attach several exhibits to their combined
application for a preliminary injunction and cross-motion for
summéry judgment, see ECF Nos. 10-2 to 10-7, 12-1 to 12-9, 64-3
to 64—8, which were not before the agency at the time it made
its decision. These exhibits include: (1) declarations from
_plaintiffs}'(2)'declarations from experts pertaininglto whether
the c#edible fear poiigies are new; (3) government tréining
manuals, memoranda, and a government brief; (4) third-party
count?y repdrts or declarations; (5) various newspaper articles;
and (6) public statements from government officials. Pls.’ Evid.
Mot., ECF No. 66-1 at.7—16. The govérnment moves to strike these
.exhibits, arguing that judicial review under the APA is liﬁited
Ato‘the administrative record;'whiéh qonsists of the “materials
that were before the agency at the time its decision was made.”
Defs.’ Mot. to Strike, ECF No. 88-1 at 20.

A. Legal Standard

“[Ilt is black—lefter administrative law that in an APA

case, -a reviewing court ‘should have before it neither more nor

less information than did the agency when it made its
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decision.’” Hill Dermaceuticals, Inci‘v. Food & Drug Admin.,.709
F.3d 44, 47 (D.C.'Cir. 2013) (quoting Walter O. Boswell Mem'l
Hosp. v. Heckler, 749 ¥.2d 788, 792 (D.C. Cir. 1984)). This is

- because, under the APA, the court is confined to reviewing “the
whole record or those parts of it cited byla party,” 5 U.s.C.

§ 706, and the administrative record only includes the
“materials ‘compiled’ by the agency that were ‘before the agency
at the-ﬁime the decision was made, " James Madison Ltd. by Hecﬂt
v. Ludwig, 82 .E‘..ScAl 1085, 1095 (D.C. Cir. 1996) (citations
omitted).

Accordingly, when, as here, plaintiffs seek to place before
the court additional materials that the agency did not review in
‘ makiﬁg its decision, a court must exclude such material unless
plaintiffs “can demonstrate unusual circumstances justifying
departure from thle] general rule.” Am. Wildlands v. Kempthorne,
530 F.3d 991, 1002 (D.C. Cir. 2008) (citation omitted). Aa court
may appropriately consider exﬁra—record materials:. (1) if'thé
agency “deliberately or negliéently excluded documents that may
have been adverse to ité decision,” (2) if background
information is needed to “determine whether the agency
considered ail of the relevant factors,”.or (3) if the agency
“failed to explain [the] administrative action so as to
frustrate judicial review.” Id.

Plaintiffs make three arguments as to why the Court should
22
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consider their proffered extra-record materials: (i) to evéluate
_whethef the government’s challenged policies are an
impermissible départute from.prior{policies; (2) to‘consider
plaihtiffs’ due process cause of action®; and (3) to éValuate
élaihtiffs’ request for permanent injunctive ielief. Pls.’ Evid.
Mot., ECF No. 66-1 at 2-12. The Coprt considers each argument in
turn.

B. Analys is

'1. Evidence of Prior Policies

Piaintiffs first argue that the Court should consider
evidence of the government’s'prior policies as relevant té
determining whether the policies in Matter of A-B- and the
subsequent guidance deviated from prior policies without
explanation. Id. at 8-11. The extra-record materials at issue
include'government training manuals, memoranda, and a government
brief, see Decl. of Sarah Mujahid (“™Mujahid Decl.”), ECF No. 10-
3 Exs. E~J; Second Decl. of Sarah Mujahid (“Second.Mujahid
Decl.”), ECF No. 64-4, Exs. 1-3, and declarati@ns from third
parties explaining the poiicies are new, Decl. of Rebecca Jamil -
and Ethan Nasr, ECF No. 65-5.

The Court will consider the government training manuals,

S The Court does not reach plaintiffs’ due process claims, and
therefore will not consider the extra-record evidence related to
that claim. See Second Mujahid Decl., ECF No. 64-4, Exs. 4-7;
Second Mujahid Decl., ECF No. 64-4, Exs. 8-9; ECF No. 64-5.
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memoranda, and goﬁernment brief, but not the declarations
explaining them.APlaintiffs argue that the credible féar
policies are departufes from prior government policies, which
the government changed without explanation. Pls.’ Evid. Mot.,
ECF No. 66-1 at 7-11. The government’s response is the credible
fear policies are not-a departure becausevthey do not articulate
any new rules. See Defs.’ Mot., ECF ﬁo. 57-1 at 17. Whether the
credible fear policies are new is élearly.an “unresolved factual
issue” that the “administrative record,; on its own} ... is not
sufficient to resolve.” See United Student Aid Funds, Inc. v.
Devos, 237 F. Supp. 3d 1, © (D,D.C. 2017). The Court cannot
analyze this argument without reviewing the prior policies,
which are not included in the administrative record. Under these
circumstaﬁces, it is “appropriate to resort to extra—reéord
infor&ation to enable judicial review to bgcome effective.” Id.
at 3 (citing Esch v. Yeutter, 876 F.2d 976, 991 (D.C. Cir.
1989)). |

The government agrees that “any claim~that A-B- or the
[Policy Memorandum] breaks-with past poiicies ... is readily
ascertainable by simply reviewing the very ‘past policies.’””
Defs.’ Mot. to Strike, ECFkNo. 88~1 at 24. However, the
government disagrees with the types of documents that are

considered past policies. Id. According to the government, the

only “past policies” at issue are legal decisions issued by the
24
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Attorney General; BiA, or courts of appeals. Id. The Court is
notipersuaded by such a narrow intérpretation of the evidence
that can be considered.as past bolicies; See Leadership
Conference on Civil Righﬁs v. Gonzales, 404 F. Suép. 2d 246, 255
(D.D.C. 2005) (finding training manual distributed as informal
Quidance “at a minimum” reflectéd'the‘policy%bf the “Elections
-C;imes Branch if not the Department of Justicé”)f

Admitting third pa;ty—declarations from a retired immigration
officer and former immigration judge, .on’ the other hand, are not
necessary for the Court in its review. Declarations submitted by
third-parties regarding putative.policy changes would stretch
the limited extra-record exception too far. Accordinély, the
Court Qill not consider these declarations when determining
whether the credible fear policies constitute an unexplaiﬁed
change qf position. |

2. Evidence Supporting Injunctive Relief

The second category of information plaintiffs ask the Court
to consider is éxtra;record evidence in sﬁpporf of their claim
that injunctive relief is appropriate; Pls.’ Evid. Mot., ECF No.
66—-1 at 13-16. The evidence plaintiffs present includes
plaintiffs’ declarations/ ECF Nos. 12-1 to 12~9 (filed under
seal); several reports deécribing the conditioﬁs of plaintiffs’
native countries, Mujahid Decl., ECF No. iO—B,}Exs. K-T; and

four United Nations High Commissioner 'for Refugees (WUNHCR")
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reports, Second‘Mujahid‘Decl., ECF No. 64-4 Exs. 10-13. The
materials also include three declarations regarding humanitarian
conditions in the.three home countries. Joint Decl. of Shannon
Drysdale Walsh, Cecilia Menjiﬁar, and Harfy Vénden (“Honduras
Decl.”), ECF No. 64-6; Joint Décl. of Cecilia‘Menjivar, Gabriela.
Torres, and Harfy Vanden (“Guatemalé Decl.”), ECF No. 64-7;
Joint Decl. of Cecilia Menjivar and Harry Vanden (“El1 Salvador
Decl.”), ECF No. 64-8.
he government argueé that the Court need not concern itself
with the preliminary injuncfion analysis because thé Court’s
decision to consolidate the preliminary injunction and summary
judgment motions under Rule 65 renders the preliminary’
injunction moot. Defs.’ Mot. to Strike, ECF No. 88-1 at 12 n.l1.
The Court concurs, but nevertheless muét'determine if plaintiffs
are entitled to a permanent injunction, assuming they prevail on
their APA and INA claims. Because plaintiffs request specific
injunctive relief with respect to their expedited removal orders
and credible fear proceedings, the Court must determine whether
plaintiffs are entitled to the injunctive relief sought. See Eco
Tour Adventures, Inc. v. Zinke, 249 F. Supp. 3d 360, 370, n.7
(D.D.C. 2017) (Mit will often be neéessary for a court to take
new evidence to fully evéluate”'claims “of irreparable harm .
and [claims] that the issuance of the injunction'is in the

public interest.”) (citation omitted). Thus, the Cdurt will
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consider plaintiffs’ declarations, the ﬁNHCR repofts, énd the
country reports only to the extent they are relevant to.
plaintiffs’ requeét for iﬁjunctive relief.10

In sum, the:Court will consider extra~record evidence only to
the extent it is relevant to plaintiffs’ contentions that thé
government deviated from prior policies without explanation or
to'their request for injunctivé relief. The Court will not
consider any evidence related to plaintiffs’ due process claim.
Accordingly, the Court will not consider the followingv
.documents: (1) evidence related to the cpinions of immigration
jﬁdges and attorneys, Second Mujahid Decl., ECF No. 64—4,.Exs.
8-9, i4—17 and ECF No. 64-5; (2) statements of various public
officials,'Second Mujahid Décl.,:ECF No. 64~4, EXS; 4-7; and
‘(3) various newspaper articles, Mujahid Deél:,‘ECF No. 10-3,
Exs. R-T, and Second Mujahid Decl., ECF No. 64-4, Exs. 14-17.
ITI. Motion for Summary Judgment

A. Justiciability

The Court next turns to the government’s Jjurisdictional
arguments that: (1) the Court. lacks jurisdiction tb review
plaintiffs’ challenge to Matter bf'A—Bf; and (2) because the

Court lacks jurisdiction to review Matter of A-B-, the

10 The Court will not consider three newspaper articles, Mujahid
Decl.,'ECF No..10-3, Exs. R-T, however, since they are not
competent evidence to be considered at summary judgment. See
Fed.  R. Civ. P. 56(c).
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government actionlpurportedly Causing‘plaintiffs’ alleged harm,
the plaintiffs lack standing to challengé thé Policy Memorandum.
Federal districttCOurts are‘qourtS‘of limited Jjurisdiction. See
Kokkonen v. Guardian Life Ins. Cb. of Am., 511 U.S. - 375, 377
(1994) . A court must therefore resolve any challenge to its
jurisdiction before it may prdceed to the merits of a.claim. See
Galvan v. Fed. Prison Indus., 199 F.3d 461, 463 (D.C. Cir.
1999) . The Court addresses each argument in turn.

1. The éourt h

a. Matter of A-B-

The government contends that section 1252'fofecloses
judicial feview of pléintiffs’ élaims with respect to Matter of
A-B-. Defs.’ Mot., ECF No. 57-1 at 30-34. Plaintiffs arque that
the statute plainly provides jurisdiction for this Court to
review their claims. Pls.’ Mot., ECF No. 64-1 at 26-30. The
partiés agree that to the extent Jjurisdiction exists to review a
challenge to a policy implementing the expedited removal system,
it exists pursuant to subsection (e} of the statute.

Under sectionA1252(a)(2)(A), no court shall have
jurisdiction over “procedures and poliéies adopted by the
Attorney General to implement ﬁhe provisions of seétion
1225(b)(1)" except “aé providéd in subsection [1252] (e).”
Section 1252 (e) (3) vests exclusive jurisdiction in the United

States District Court for the District of Columbia to review
28
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“[clhallenges [to the] Validity of the [expedited removall]
systém.” Id. § i252(e)(3)kA). Such systemic challenges include
éhallenges to the constitutionality of any provisién of the
expédited removal statute or to its implementing regulations.
lSee id. § 1252 (e) (3) (A) (i). They also include challenges
claiming that a givén regulation or written policy directive,
guideline, or procedure is inconsiétent with law. Id. §
1252(e)<3)(A)(ii). Syétemic challenges must be brought within
sixtyAdays of the challenged staﬁute‘or :egulation’s
implementation. 1d. § 1252(ef(3)(B); seelalso Am. Immigration-
Lawyers Ass'n, 18 F. Sﬁpp. 2d at 47‘(holdiﬁg that “the 60-day
requirement is jurisdictional rather than aAtraditional
limitations period”).
Both parties'agree that £he«plain language of section

1252(e)(3) is dispbéitive. It reaas as followé:

(3) Challenges on validity 6f the system

(A) In general

Judicial review of determinafiohs under

section 1225 (b) of this title and its

implementation is available .in an action

instituted in the United States District Court

for the District of Columbia, but shall be .

limited to determinations of-- ' '

(1) whether such section, or any regulation

issued to implement such section, is
constitutional; or

(ii) whether such a regulation, or a written
policy directive, written policy guideline, or
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written procedure issued Dby or 'under the
authority of the Attorney General to implement
such section, is not consistent with
applicable provisions of this subchapter or is
otherwise in violation of law.

8 U.S.C. § 1252 (e) (3).

The government first argues that Matter of A-B- does hot
implement section 1225 (b), as‘required by section 1252 ({e) (3).
Defs.’ Mot., ECF No. 57-1 at 30-32. Instead, the.government
contends Matter of‘A;B— was a decision about petitions for
asyium under section 1158, Id. The government alsc argues that
Matter of A-B- is not a written policy directive under the‘ACt,
but rather an adjudicaﬁion that determined the rights and duties
of the partiés to a dispute. Id. at 32.

The government’s argument thgt Matter of A~B- does not
“implement” section 1225(b) is bglied by Matter of A-B- itself.
Although A-B- sought asylum, the Attorne& General’s ‘decision
went beyond her claims explicitly addressing gthe legal standard
to determine whether an alien has a credible fear of
persecution” under 8 U.S.C. section 1225(b). Matter of A-B-, 27
T. & N. Dec. at 320 n.l (citing standard for credible fear
determinations). In the decision, the Attorney General
articulated the general rule that claims by aliens‘pertaining to
either domestic violence, likeAthe claiﬁ in Matter of A-B-, or

gang violence, a hypothetical scenario not at issue in Matter of

A-B—, would likely not satisfy the credible fear determination
30

6301



Case 1:18-cv-01853-EGS Document 106 Filed 12/19/18 Page 31 of 107

'standafd. Id. (citing 8 U.S.C. § 1225(b)). Because the Attorﬁey
General cited section 1225(b) and the standard for credible fear
determinations when arﬁiculating the new generél legal standarxd,
the Court finds that Matter of A-B- implements section 1225 (b)
within the meaning of sectién 1252{e)(3). |

The government also argues that, déspite’Matﬁer of A—B~’s
eiplicit invocation of section 1225 and articulation of the
credible fear determination standard, Matter of A-B- is an
“Yadjudication” not a “policy,” and therefore section 1252(6)(3)
does not apply. Defs.’ Mot., ECF No. 57-1 at 32-34. However, it
is well-settled that an “administrative agency can, of course,
make legal-policy through ;ﬁlemaking or by adjudication.” -Kidd
Commc’ns v. F.C.C., 427 ¥.3d 1, 5 (D.C. Cir.‘2005)(citing SEC v.
Chenery Corp., 332 U.S.'l94, 202-03 (1947)).lMoreover, “[wlhen
an agency does [make policyl] by adjudicafion, because it is a
policymaking institution unliké a court, its dicta can represent
an articulation of its policy, to:whiéh iﬁvmust aahere or
adequately explain deviations.” id. at 5. Matter of A-B- is a
sweeping opinion in which the Attorney General made clear that
'asylﬁm officers must aﬁply the standards set forth to subsequent
credible fear determinations. See NRLB v. Wyman Gordon Co., 394
U.S. 759, 765 (1969) ("Adjudicated cases may and do, of course,
serve as vehiclés for the formulation of agency policies, which

are applied and announced therein.”).
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Indeed, it is difficult to reconcile the government’s
argument with the language in Matter of A~é—: “When confronted
with asylum cases based on purported membe?ship in a particular
social group, the Board, immigratibn judges,kand asylum officers
must anaiyze the requirements as set forth in thié opinion,
which restates and where appropriate, elabofates uﬁon, the
requirements [for asylum}.” 27 I. & N. Deé. at 319 (emphasis
added) . This proclamation,.coupled with the directive to asylum
officers that claims based on domestic or gang-related violence
generally would not “satisfy the sfandard to determine whether
'an alien has a credible fear of persecution,” id. at 320 n.l1, is
cleérly a “written policy directive” or “written policy
guidance” sufficient to bring Mﬁtter of A-B- under the ambit of
section 1252 (e) (3). See Kidd, 427 F.3d at 5>(stating agency can
“make legal—policy through rulemaking or by adjudicaﬁion"}.
Indeed, one court has regardgd Matter of A-B- as such. See
Moncada v. Sessions, 2018 WL 4847073 *2 (2d Cir. Oct. 5,

2018) (characterizing Matter of A-B- as providing “substantial
new guidance on the viability of asylum ‘claims by aliens
pertaining to . . . gang Violénce’”)(emphasis added) (citation
omitted) .

The government also argues that because the DHS Secretary,
rather than the Attorney General, is res?onsible for

implementing most of the provisions in section 1225, the
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Attorney General lacks the requisite éuthority to implement
section 1225. Defs.’” Reply, ECF No. 85 at 25. Therefore, the
government argués; Métter‘éf~A—Bf cannot be “issued by or under
the authority of the Attorney General to'implemenf [séCtion\
1225(b) 1" as reqﬁired by the -statute. See'8 U.s.cC.

§ 1252 (e) (3) {A) (ii). The government fails to acknowledge,
however, that the immigratidn judggs who review negative‘
credible fear deferminations are also required to apply Matter
of A-B-. 8 C.F.R. § 1208?30(g)(2); 8 C.F.R. § 103.10(b§(stating
decisions of the Attorney General shall be binding on
immigration judges). And it is the Attorney General who is
responsible for the conduct of immigration judges. See, e.g., 8
U.S.C. § llOl(b)(4)(“Aﬁ immigratiqn judge shall be subject to
such supervision and shall perform such duties as the Attorney
General shall prescribe.”). Therefére, fhe Attorney General
clgarly.plays a significant role in the credible fear
determination'process and has ﬁhe authority to “implement”'
section 1225,

Finally, the Court recognizes.that even if the
jurisdictional issue was a close call, which it is not, several
principles éersuade the Cou;t that jurisdiction exists to hear
plaintiffsf claims. First, there is the “familiar proposition
that only upon a showing of.ciear and éonvincing evidence of a

contrary legislative intent should the courts restrict access to
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judicial review.” Bd. of éovernors of the Féd.AReservé Sys. v.
MCorp. Fin., Inci,A502 U.S. 32, 44 (1991) (citations and internal
quotation marks omitted). Here, there is no clear and convincing
evidence of legislative intent in section 1252 that Congréss
intended to limit judicial review of the plaintiffs’ claims. To '
the contrary, Congress has explicitly provided this Court with
jurisdiction ﬁo review systemié challenges to section 1225 (b).
See 8 U.S.C. § 125é(e)(3).

Second, there is also a “strong presumption'in favor of
judicial review of administrative action.” INS v. St. Cyr, 533
U.S. 289, 298 (2001). As the Supreme Court has reéently
ekplained, “legal lapées énd_violations OCCur} and especially so
Wheh théy have no'cohéequence. That is why [courts have for] so
long applied a strong presumption favoring judicial review of
administratiﬁe action.” Wéyerhaeusef Co. v. United Sﬁatgs Fish
and Wildlife Servs., 586 U.S. _,  (2018) (slip op., at 11).
Plaintiffs challeﬁge the credible fear policies under the APA
and therefore this “strong.presumption” applies in this case.
| Third, statutory ambiguities in immigration laws arev
resolved in favor of the alien. See Cardoza-Fonseca, 480 U.S. at
449, Here, any doubt as to whether 1252(e) (3) applies td'
plaintiffs’ claims should be resolved in favér of,plaintiffs.
See»INS v. Errico, 385 U.s. 214, 225'(i966)(“Even i1f there were

some doubt as to the correct construction of the statute, the
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doubt should be resolved in faﬁor of the alien.”).

In view of these three principles, and the foreéoing
analysis, the Court concludes:that éection 1252 (a) (2) (A) does
not eliminéte this Court‘s'jufisdiction over plaintiffs’ claims,
and thét section 1252(e)(3) affirmatively giants jurisdiction..

b. Policy Memorandum

The government also argues that the Court lacks
jurisdiction to review the Policy Memoraﬁdum ﬁnder section
1252 (e) for thfee reaéons. Fifst, according to the government,
the Policy Memorandum fprimarily addresses the asylum'Standardf
and‘thereforg does nqt implemeﬁt section 1225(bj as‘reqﬁired by
the statuté. Defs.’ Reply} ECF Né. 85 at 30. Second, since the
'Policy Memorandum,“mefely explains” Matter of A-B-, the
government argues, it is not reviewable for the same reasons
‘Matter of A-B- is not reviewable. Id. Finally, the government
argues that sections 1225 and 1252 (e) (3) “indicate” that
Coﬁgress'only provided judicial review of agency guidelines,
directives, or procedures which create substantive rights as
opposed to interpretive documents, like the Policy Memorandum,
which merely explain the law to government_officidls. Id; at 31-
33.

The Court need not spend much time on the government’s
first two arguments. First, thélPolicy Memorandum, entiﬁled

“Guidance for Processing Reasonable Fear, Credible Fear, Asylum,
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and Refugee Claims in Accordance with Matter of A-B-" expressly
applies to credible fear interviews ehd provides guidance to
credible fear adjudicators. Policy Memorandum, ECF No. 100 at 4
n.l (“[T]he Attorney Geneial’sAdecision and this fPoliey
Meﬁorandum] apply aleo to . . . credible fear determinations.”).
Furthermore, it expressly invokes section 1225 as the authority
for its issuance. Id; at 4. The government’s second argument
that the Policy Memorandum is not reviewable ‘for the‘same
reasons Matter of'A—B— is not, is easily aismissed because the
Court has already found that Matter of A-B- fails within section
1252 {e) (3)’s jurisdictional grant. See supra, at 27-38.

The gevernment’s third argument is that section 1252 (e) (3)
only applies when an agency promuigates legislative rules and
not interpretive rules. Defs.’ Reply, ECF No. 85 at 30-33.
Although not entirely clear, the argument is as follows: (1) the
INA provides DHS with significant authority to create
legislative rules; (2) Congress.barred judicial review of such-
substantive rules in section 1252(a); (3) therefore Congress
must have created é mechanism to review these‘types of
legislative rules, and'only legislative rules, in section
1252 (e) (3)). Id. at 30-31. Folded into this reasoning is also a.
free—standing ergument that beceuse the Polici Memorandum is not
a final agency action, it is not reviewable under the APA. Id.

at 32.
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Contrary to the government’s‘aésertions, section 1252 (e) (3)
does not limit it; grant of jurisdiction over a “written policy
directive, written policy guideline, or written pfocedure" to
only legislativeApules or final agency action. Nowhere in the
statute did Congréés egclude interpretive.rules. Cf. 5 U.S.C.

§ 553(b)(3)(A)(sfating subsection of statute does not applyvto
“intefpretativé rules, general‘statements of ?olicy, or.fules of
agency organization,.procedure, or practice.”). Rather, Congress-
gsed broader terﬁs such as policy “guidelines,” “directives,” or
“proceaures” which do not require nétice and comment rulemaking
or other strict érocedural prerequisites. See 8 U.S.C;

§ 1252 (e) (3). There is no suggestion‘that Congresé limited the
application 6f section 1252 (e) (3) to only claims involving
legislative rules or final agency @ction, and this Court will
not read requirements into the statute that do not exist. See
Keene Corp. .v. U}SL, 508 U.S. 200, 208 (1993) (stating courts
have a “duty to refrain from reading a phrase into thé statute
when Congress has left it out”).

in4sum, éection 1252(a)(25(A) is not a bar to this Court's
jurisdiction because plaintiffs’ claims fall well within section
1252 (e) (3)'s grant Qf Jurisdiction. Both Matter of AfB— and the
Policy Memorandum expresély reference crediblé feér
determinétions in applying the standards articulated by the’

Attorney General. Because Matter of A-B- and the Policy
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Memorandum are written policy directives and guidelines issued
by or under the authoiity of the Attorney General, section
1252 (e) (3) applies( and this Court has jurisdiction to hear
plaintiffs’ challenges to the credible fear policies.

2. Plaintiffs have Standing to Challenge the Policy"
Memorandum '

The government nextlchallenges plaintiffs"staﬁding to
bring this suit with respect to their claims against the Policy
Memorandum only. Defs.’ Mot., ECF No. 57-1 at 35-39. To
establish standing, a plaintiff “must, generally speaking,
demoﬁstrate that he has suffered ‘injury in fact,’ that the
injury is ‘fairly traceable’ to thé actions of the defendant,
ana that the injury will iikely be redressed by a favorable
decision.” Bennett v. Spear, 520 U.S. 154, 162 (1997)(citing
Lujan v. Defs. of Wildlife, 504 U.3.. 555, 560-61 (1992); Valley
Forge Christian‘Coll. V. Ams.,United-for Separation of Church
and State, Inc:, 454 ULS. 464, 471-72 (1982)). Staﬁding is
assessed “upon the facts as they exist at the time the complainf
is filed.” Natural Law Party of U.S. v. Fed. Elec. Comm’'n, 111
F.-Supp. 2d 33, 41 (D.D.C. 2000).

As a preliminary matter, the government argues that
plaintiffs lack standing to challenge any of the poiicies in the
Policy Memorandum that reét on Matter of A-B- because the Court

does not have jurisdiction to review Matter of A-B-. See Defs.’
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Mot., ECF No. 57-1 at 35, 37-39. Therefore, the goﬁernment
argues, plaintiffs’ injuries would not be redressable or
traceable to the Policy Memorandum since they stem from Matter
of A-B-. This argument. fails beéausé the Court has found that it
has jurisdiction to review plaintiffs’ ciéims relatéd.to Matter
of A-B- under 1252(e)(3f. Seé supra, at 27—38.

The government also argues that because plaintiffs do not
have}a legally protected intereét in ?he Policy Memorandum—an
interpretive document ‘that creates no rights or obligations—
plaintiffs do not have anlinjury.in fact. Defs.’ Reply, ECF No.
85 at 33. The goveinment’s argument misses the point. Plaintiffs
do ﬁot seek to enforce a iiéht under a prior policy or
interpretive guidance. See<Pls.’ Reply, ECF No..92 at 17-18.
Rather, they challenge the validity of their credible fear
determinations pursuant to the éredible fear policies set férth _
in Matter of A-B- and the Policy‘Memorandum. Because the
credible fear pélicies impermiséibly'raise their burden and deny
plaintiffs a fair opportunity to seek asyluﬁ,and escape the
persecution they have suffered, plaintiffs argue, the policies
violate the AéA and immigration laws. See id.

The government also argues that éven‘if the Court has
jufisdiction, all the claims, with the exception. of one, are
time~barred and therefore not redressable. Defs.’ Mot., ECF No.

57-1 at 39-41. The government argues that none of the ?olicies
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are in fact new and each pre-date the sixty days in which
plaintiffs are statutorily,required'to bring their claims. Id.
at 39-41. The goVernmént lists each challéngéd pblicy and relies
on existing precedent purporting to apply the same standard
espoused in the Policy Memorandum prior to its iséuance. See id.
at 39-41. The challengeAin accepting this theory of standing is
that it would require the Court to also aécept ﬁhe government’s
theory of the case: that the credible fear policies are not
“newf" In other words, the government’s argument “assumes that
its view on the merits of tﬁe case will prevéil." Defs. of
Wildlife v. Gutierrez, 532 F.3d 913, 924 (D.C. Cir. 2008). This
is proBlematic because'“in reviewing the standing Question, the
court must be careful not to decide the questions on £he merits
for or against the plaintiff, and must therefore assﬁme that on
the mérits'the plaintiffs would 5e successful in their claims.”
City of Waukesha v. EPA, 320 F.3d 228, 235 (D.C. Cir.
2003) (citations omitted).

Whether the credible fear policies differ from the
standards articulated in thé pre—pqlicy cases cited byuthe
- government, and are therefore new, is a_contested issue in this
case. And when assessing standing, this Court must‘“be careful
not to decide the gquestions on the merits” either “for or
against” plaintiffs, “and must theiefore assume that on the

merits the plaintiffs would be successful in their claims.” Id.
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Instead, the}Courﬁ must defermine whether an order Qaniredress
plaintiffs’ injuries in whole or part. Gutierrez, 532 F.3d aﬁ
-925. There is no question that the chéllengéd policiés impacted
plaintiffs. See Defs.’ Mot., ECF No. 57-1 at 28 (stating an
“asylum officer reviewed each of [plaintiffs] credible fear
claims and'found them wanting in lighf éf Mafter of A—B—”f.
There is also no question that an order from this'Coﬁrt
declaring the policies unlawful and enjoining'their use would
redress_tﬁose injuries._sée Carpenters Indﬁs. Council v. Zinke,
854 F.3d 1, 6 n.1 (D.C. Cir. 2017) (stating when government
actions cause an injury, enjoihing‘fhat action will usuallyl
fedfess the injury). |
Because plaintiffs have demonstrated that they have:
(1) suffered an injury; (2) the injury is fairly traceable to
the credible fear policies; and (3)’action by the Court can
redress their injuries, plaintiffs have staﬁding to challenge
"the Policy Memorandum. Therefore, the Court may proceed to thé
merits of plaintiffs’ claims.
B. Legal Standard for Plaintiffs’ Claims
Although both parties have moved .for summary judgment, the

bartieé seek‘reviéw of an adminiétrative deéision under . the APA.
See 5 U.S.C. § 706. ThefeforeL the standard articulated in
Federal Rule of Civii Procedure 56 is inapplicablé because the

Court has a more limited role in reviewing the administrative
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'record. Wilhelmus v. Geren, 796 F. Supp. 2dj157, 160 (D.D.C.
2011) (interndl citation omitted). “[T]he‘quCtion oftfhe
district court is to determine whether 6r not as a matter of law
the evidence in the administrative record permitted the agency
to‘make the decision it did.” See Sierra Club v. Mainella, 459
F. Supp. 2d 76, 90 (D.D.C. 2006) {(internal quotation marks and
citations oﬁitted). “Summary judgment thus serves as the‘
mechanism for deciding, as a matter of law, Qhethér the agency
action is supportéd by the administrative record and otherwise
consistent with the APA'standérd of review.".Wilheimﬁs, 796 F.
Supp. 2d at 160 (internal citation omitted).

Plaintiffs bring this challenge to the alleged new credible
fear policie; arguing they violate the APA and INA. Two
separate, but overlépping; standards of APA review govern the
resolution of plaintiffs’ claims. First, under 5 U.S.C. §
706 (2) (a), agency action must not be “arbitrary, capricious, an
abuse of discretion, or otherwise not in accordance with law."
To sﬁrvive an arbitrary and capricious challengé, an agency
action.must be “the product Qf reasoned decisionmaking.” Fox v.
Clinton, 684 F.3d 67, 74-75 (D.C. Cir. 2012). The reasoned
decisionmaking requirement.applies to judicial review of agency
adjudicatéry actions. Id. at 75. A court must not uphold an
-adjudicatory action when the agency’s judgment “was neither

adequately explained in its decision nor supported by agency
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precedent.” Id. (citing Siegel v. SEC, 592 F.3d 147, 164 (D.C.
Cir. 2010)5. Thus, review. of Matter of A-B- rquires this Court‘
to determine whether the decision was the product of reaéoned '
decisionmaking. See id. at 75.

Second, plainﬁiffs’ claims also require this Court to
consider the degree to'which the government’s interpretation of
the various relevant statutory provisions in Matter of A-B- 1is
affofded deferehcé. The parties diségree over wﬁefhéf this Court
is required to defer to the agency’s interpretatioﬁé of the
statutory provisions in this case. “Although balahcing the
necessary respect for an agency’s knowledge,.expertise, and
constitutional office with the courts’ 'role as interpreter of
laws can be a delicaté matter,” the familiar Chevron framework
offers guidaﬁce. Id. a£ 75 (citing Gonzales v. Oregon, 546 U.S.
243, 255 (2006)).

In reviewing an agency's interpretation of a statute it is
charged withvadministering, a court mﬁstvapply the framework of
Chevron.USA, Inc. v. Natural Resources Defense.Council, Inc.,
467 U.S. 837 (1984)..See Halverson v. Slater; 129'F;3d 180, 184
(D.C. Cir. 1997). Under the familiar Chevron tﬁo—step test, the
fifst step i1s to ask “whether Congress has directly spoken to
.the precise question at issue. If the intent Qf Congress is
clear, that is the end of the matter; for the court, as well as

the agency, must give effect to the unambiguously expressed
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intent of Congréss.” CheVron,l467 U.S. at 842-43. In making that
determination,vthe reviewing court “must first exhaust the
‘traditionai tools of .statutory construction’ to determine
whether Congress has spoken to the precise question at issue.”
Natural Res. Def. Council, Inc. v. Daley, 209 F.3d 747, 572
(2000) (citation oﬁitted). The traditional topls,of statutory
construction include “examination of the statute’s text,
legislative history, and structure . . . as>well as its
puréose." Idzv(interna1 citations omitted). If these tools lead
to a clear result, “then Congress has expressed its intention as
to the question, and deference is not appropriate.” Id.

If a court finds that the statute is silent or ambiguous
with respect to a barticular issue, thén Congress has not époken
clearly on the subject and a court is required to proceed to the
second step of the Chevfon framework. Chevron, 467 U.S. at 843.

‘UnderbChevroﬁ.step two, a court’s task is to determine if the
agency’s approach ié “based on a pérmiséible construction’of the
statute.” Id. To make that deﬁermination, a court again employs
thé traaitional tools of stétutory interpretation, including
reviewing the text, structure, and purpose of_the statute. See
Troy Corp. v. Browder, 120 F.3d 277, 285 (D.C. Cir. 1997) (noting
that an agency’s interpretation mﬁst “be reasonable.and
éonsistent with the statutory purpose’”). Ultimately, “[nlo

matter how it i1s framed, the queétion a court faces when
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cdnfrontéd with an agency's interpretation of a statute it
adminiéters is always, simply, whether the agency has stayed
~within the bounds of its statutory authority.” District of
Columbia v. Dep’t of Labor, 819 F.3d 444} 459 (D.C; Cir.
2016) (citation omitted). |

The scope of review under bbth the APA;S éfbitrary and
capricious standard and Chevron step two are concededly narrow.
See Métor Vehicle.Mfrs. Ass’ﬁ of U.S., Inc. v. State farm Mut.
Auto. Ins. Co., 463 U.S. 29, 43 (1983) (stating “scope of review
under the ‘arbitrary and capricious’ standard is narrow and.a
court is not to substitute its judgment for that of the
agehcy"); see also Judulang v. Holder, 565 U.S. 42, 52 n.7
(2011) (stating the Chevron step two analysis overlaps with
arbitrary and capricious review under thé APA because under
Chevron step two a court asks “whether an agency interprétation

, ' .

is ‘arbitrary or capricious in substanCe’”).:Although this
review is deferential, “courts retain a role, and an important
one, in ensuring that agéncies have engaged in reasoned decision
making.”‘Ju&uiang, 565 U.SL at 53; sée also Daley, 209 F.3d at
755 (stating that although a court owes deference to agency
decisions, courts do not hear cases “merely to rubber stamp
agency actions”).

With these principles in mind, ﬂhe Court now turns to

'plaintiffs’ claims that various credible fear policies based on
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Matter of A-B-, the Policy Membrandum, or both, are arbitrary
and capricious and in violation of the immigration laws.
C. APA and Statutory Claims
Plaintiffs challenge the’following aileged new credible
fear pblicies: (1) a general rule against credible fear claims
related to doméstic or gang-related violence; (é) a heightened
standard for persecution involving non-governmental actors; (3)
a new rule for the nexus requirement in asylum; (4) a new rule
that “particular social gfoup” definitions based on claims of
domeétic violence are~impermissibly circular; (5) the
requirementsithat an alien articulate an exact delineation of
the specific “particular social group” at the credible fear -
determination stage and that asylum officers applyvdiscretionary
faétors at that stage; and (6) the Policy Mgmoranduﬁ’s
requirement that adjudicators‘ignope circuit court precedent
. that is inconsistent with Matter of A-B-, and apply'the law of
the circuit where the credible fear interview takes place. The
Court addresses each challenged policy in turn.
1. The General Rule Féréclosing Domestic Violence and
Gang—Related Claims Violates the APA and TImmigration
Laws
Plaihtiffs argue that the credible fear policieé establish
an unlawful‘generai’rule against asylum petitions by aliens with
credible fear claims relating to domestic and gang violence.

Pls.’ Mot., ECF No. 64-1 at 28.
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A threéhold issue‘is whether the Chevron framework applies
to this issue at all. “Not eﬁeryAagéncy intérpretatidﬁ of a
statute 1s appropriately aﬁalyzed under Chevron.” Alabama Educ.
Ass’n v. Chao, 455 F.3d 386, 392 (D.C. Cir. 2006). The
governmeht acknowledges that the alleged new credible fearx
policies are not fentitled to blanket Chevron deference.” Defs.’
Reply, ECF-No. 85 at 39 (emphasis in original). Rather,
according to the govérnment, the Attorney General is entitled tp
Chevron deference when he “interprets any ambiguous statutory
terms in the INA.” Id. (emphasis in driginal). The govérnment
also argues that the Attorney General is entitled to Chevron
deference .to the extent Métter'of’A—B— states “long-standing
precedent or intérpret[s] prior aéenc? éaseé~or regulaticns
through cése—by—case adjudication.” Id.‘at 40:

To the extent Mattér of A-B- was interpreting thé
“particular social group” requirement in the INA, the Chevron
framework clearly.applies. The. Supreme Court has explained that
“[ilt ié clear that priﬁciples of Chevron defefence are
applicable” to the INA because that statute charges the Attorney
General with administering and enforcing the statutory scheme.
I.N.S. v..Agﬁirre~Aguirre, 526'U.S. 415, 424~é5 (quoting
8 U.S.C. §§ 1103(a) (1), 1253(h))..1n addition to Chevron
deference, é-court mﬁst also afférd defereﬁce to an agency when

it is interpreting its own precedent. U.S. Telecom Ass’n v.
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F.C.C., 295 F.3d 1326, 1332 (D.C. Cir. 2002) ("We [] defer to an
dagency’s reasonable interpretation of its own rules and
precedents.”).

In this case, the Attorney Géneral interpreted a provision
oﬁ the INZ, a.statute that Congress charggd the Attorney General
with administering. See 8 U.S.C. § 1103(a) (1). Matter of A-B-"
addressed the issue of whether an alien applying for asylum
based on domestic violence could estéblish membership in a
“particular social group.” Because the decision interpreted a
provision of the INA, the Chévron frameworkléppliéé.toiMatter of
A-B-.\ See Negusie v. Holder, 555 U.S. 511, 516 (2009) (stating
if “is well settlea” that principlés 5f Chevfon defé&ence apply

to the Attorney General’s interpretation of the INA).

a. Chevron Step One: The Phrase “Particular Social
Group” is Ambiguous

The first gdestion within the Chevron framework is whether,
using the traditional tools of statutory interpretation

including evaluating the text, structure, and the overall

11 The Policy Memorandum 1s not subject to Chevron deference. The
Supreme Court has warned that agency “[ilnterpretations such as .
those in opinion letters—like interpretations contained in
policy statements, agency manuals, and enforcement guidelines,
all of which lack the force of law—do not warrant Chevron-style
deference.” Christensen v. Harris Cnty, 529 U.S. 576, 587

{2000) . Rather, interpretations contained in such formats “are
entitled to respect . . . only to the extent that those
interpretations have the power to persuade.” Id. (citations.
omitted).
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statutory schémé,'as well as employing common sense, Congress
has “suppiied-a clear and unambiguéus answer to theAinterpretive
guestion at hand.”‘Pereira v. Séssions, 138 S. Ct. 2105, 2113
(2018) {(citation omitted). The'interpretive question at hand in
this case is the meaning of the ferm,“particuiar social group.”
Qnder the appliéable asylum.provision, an “alien whobis

physically present in the United States or who arrives in the
United States . . . irrespective of éuch alien’s status” may be
granted asyium at the discretion of the Attérney General if the
“Attorney General determines that such‘élien is a refugee within
the meaning of section 1101(5)(42)(A);” 8 U.S.C. § 1158. The
term “refﬁgee” is defined in section 1101(a)&42)(A),as, among
other things, an alien who is unable or unwilling to return to
his or‘her home country “because of persecution or a well-
founded fear of persecution on accoﬁnt of race, religion,
natioﬁality, membership in a parficular Social group, Or
political opinion.” 8 U.S.C. § 1101(a)k42)(A)ﬁ'At the credible ,
‘fear stage, an alien needs to show that there is a “significant
possibility . . . that the alien could establiéh eligibility for
asylum.” 8 U.S.C. § 1225(b)(15(B)(v$.'

"The INA itself does not shed much lightAon the méaning of
‘the term.“particular social group.” The phraée “particuiar
social‘group" was first included in the INA when Congress

enacted the Refugee Act of 1980. Pub. L. No. 96-212, 94 Stat.
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102 (1980). The purpose of the Refugee Act was to protect
refugées, i.e., individual;‘who are unable to protect themselves
from persecution in their native country. See id. § iOi(a)(“The
Congress declares that it is the historic policy éf the United
Stétes to respond to the urgent needs of persons subject to
pe;secution in their homelands, including . . . humanitafian
‘assistance for their care and maintenance in asylum areas.”).
While the législative history of'ﬁhe Act does not reveal the
specific meaning the members of Con
“particular social group,” the 1egislative history does make
clear that Congress intended “to bring United States refugee law
into‘conformance with the [Protocol], 19 U.S.T. 6223, T.I.A.S.
No. 6577, to which the United Stétes acceded in 1968.” Cardoza-
Fonseca, 480 U.3. at 436-37. Indeed, when Congress accepted the
definition of “refugee” it did so “with the understanding that
it is based directly upon the language of fhe Protocol and it is
intended that the provision be construed consistent with the
Protocol.” Id. at 437 (citations omitted). It is therefqre
appropriéte to consider what the phrése “particulér social
group’” means under the Protocol. See id.

In interpreting the Refugee Act in accordance with the
meaning intended by the Protocol, the language in the Act should
be read consistently with the United Nations’ interpretation of

the refugee standards. See id. at 438-39 (relying on UNHCR’ s
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interpretation in ihterpreting ﬁhe Protocél’s defiﬁitibn of
“well-founded fear”). The UNHCR définedvthe‘provisions of the
Convention and Protocol in its Handbook.on Procedures énd
Criteria for.Determining Refugee Status (“UNHCR Handbook”).!? Id.
As the Supreme Court has noted, the UNHCR Handbook provides
“significant guidance in construing the Protocol, to which
Congress sought to conform . . . [and] has been wideiy
gonsidered useful in giving content to the obligations tﬁat the
protocol establishes.” Id. at 439 ﬁ.22 (citations omitted). The
UNHCR Handbook codified the United Nations’ interpretation of
the term “particular socialAgroup” at that time, cqnstruing thg
term expansively. The UNHCR"Handbook states that “a ‘particular
social group"ﬁormally comﬁrises'persons of:éimilar'béckground,
habité? or éociél»étatus.” UNHCR Handbook at Ch. II B(3) (e)
I

The clear legislative intent to comply with the Protocol
and Congréss’ election té‘not change or aad qualificafiops to
the U.N.’s definition of “refugee” demonstrates that Congress
intended to adopt the U.N.’s interpretation of the word

“refugee.” Moreover, the UNHCR’s classification of “social

12 Handbook of Procedures and Criteria for Determining Refugee
Status Under the.- 1951 Convention and 1967 Protocol Relating to
the Status of Refugees, OFFICE OF THE UNITED NATIONS HIGH
COMMISSIONER FOR REFUGEES, available at
http://www.unhcr.org/4d%93528a9.pdf.
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group” in broad terms such as “similar background, habits, or
social status” suggests that Congress intendéd an equally
expansive construction of the same term in the Refugee Act.
kFurthermore, the Refugee Act was enacted to further the
“historic policy of the United States to respond to the urgent
needs of persons subject to persecution in their homelands

f[and] it is the policy of thé United States to encourage all
nations to provide assistance and resettlement opportunities to
refugees to the fullest extent possible.” Maharaj v. Gonzales,
~450 F.Bd.961, 983 (9th Cir. 2006)(O’Scaﬁnlain, J. conéurrihg in
~ part) {(citing Refugee Act of 1980, Pub. L. No. 96—212, 94 Stat.
4102).

Although the congressional intent was clear that the
meaning of “particulaf social group” should not be read too
narrowly, the Court concludes that Congress has not “spoken
Adirectly” on the precise question of whether victims of domestic
or gang-related persecution fall into the particular social
group category! Therefore, the Court proceeds to Chevron step
two to determine whether the Attorney General’s interpretation,
which genefaliy.precluées domestic wviolence andvgang~related
claims at the crediblé fear stage, i1s a permissible

interpretation of the statute.
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b. Chevron Step Two: Precluding Domestic and Gang~-
Related Claims at the Credible Fear Stage is an
_ Impermissible Reading of the Statute and is
Arbitrary and Capricious
As explained above, the second step of the Chevron analysis
overlaps with the arbitrary and capricious standard of review
under the APA. See Nat'l Ass'n of Regulatory Util. Comm'rs v.
ICC, 41 F.3d 721, 726 (D.C. Cir. 1994) (“[T]lhe inquiry at the
second step of Chevron overlaps analytically with-a court's task
under the [APA].”). “To SurVive'arbitrary and capricioﬁs review,
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action must be
decisionmaking.” Fox v. Clinton, 684 F.3d 67, 74*75.(D.C. Cir.
2012). “Thus, evén though érbitrary and capricious review is
fundamentally deferential—especially with respect to matters
relating to aﬁ ageﬁcy's areas of technical expertise-no
deference is owed to an agency éction that is based on an
agéncy's purpo£ted expertise where the agency's explanation for-
ité_action lacks any coherence."'Id. at 75 (internal citations
and alterations omittéd).

Plaintiffs argue that the Attorney General’s near-blanket
rule against positive credibie fear determinations based on
domestic violence and gang-related élaims is arbitrary and
capricious for séveral~re§sons. First, -they contend that the

rule has no basis in immigration law. Pls.’ Mot., ECF No. 64-1

at 39-40. Plaintiffs point to several cases in which immigration
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judges and circuit courts have recognized asylum petitions based
on gang-related or éender~based claims. See id. at 38-39 (citing
cases) . Second, plaintiffs argue that the general prohibition is
arpbitrary and capricious and cdntrary to the INA because it
- constitutes an unexplained change to the long-standing
recognition that credible fear determinations must be
individualized based on the facts'of each case. Id. at“4Q~4l.

The government’s principal response is straightforward: no
such geﬁeral rule against domestic violence or gang-related
claims exists. Defs.’ Reply, ECF No. 85 at 44-47. The government
emphasiies that the only chanée to the law in Matter of A-B~ is
that Matter of A-R-C-G- was overruled. Id. at 43. The government
also argues that Matter of A—B— only required the BIA to assess
each element of an asylum claim and not rely on a party’s
concession that an element is satisfied. Id. at 45. Thus,
according to the government, the Attorney General simply
“eliminated'a loophole created bylA~R—C—G—.7.Id. at 45. The
government dismisses the rest of Mattef of A-B- as mere
“Comment[ary] on problems typical of gang and domestic violence
related claims.” Id. at 46.

And even if a general rule does exist, the government
contends that asylum claims based on “private crime[s]” such as
domestic,énd gahg violence have been the center of controversy

for decades. Defs.’ Reply, ECF No. 85 at 44. Therefore, the
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government concludes, that Matter of A-B- is a lawful
interpretation and restatement of the aSyium laws, and is
entitléd'to deference. Id. Finally, the government argues that
Congress designed the.asylum statute as a forﬁ of limited
relief, not to “pfo&ide redress for all misfortune.” Id.

The Court is not persuaded that Matter of'A¥B— and the
Policy Memérandum'do not create a general rule against positive
credible fear determinations in cases in which aliens claim a
fear of persecution based on domestic or gang-related violence.
Matter of A-B- mandates that “[w]lhen confronted with asylum
cases based on purported ﬁembersﬁip in a particulap socialbgroup

immigration judges, and asylum officers must analyze the
requirements as sef forth” in the‘decision. 27 I. & N. Dec. at
319. The precedentiai decision further explained that
“{g]enerally} ciaims_by aliens pertaining to domestic violence:
or gang viblence.pérpetrated by non-governmerital actors will not
qualify for asylum.” Id. at 320. Matter>of A-B- .also requires
asylum officers to'“analyze the requifements as set forth in”
Matter of A-B— when reviewing asylum pélatéd ciaims including
whether such claims “would satisfy the legal standard to
determine whether.an aiien has a credible fear of persecution.”
Id. at 326 n.l.(citing 8 U.S.C. § 1225(b)). Furthermote, the
Policy Memorandum also makes clear that the swgeping statements

in Matter of A-B- must be applied to credible fear
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determinations: “if an applicantvclaims asylumﬂbaséd on
membership in a particular social group, then officers must
factor the [étandards explained in Matter of A-B-] into their
determination of whether an épplicant has é.cfediblebfear or
reasonable fear'of_persecutiOH." Eblicy Memorandum, ECF No. 100
at 12 (emphasis added) .

Not only does Matter of A-B- create a general rule against
such claims at the credible fear stage, but the general rulé is
also not a permissible interpretation of the statute. First, the
general rule is arbitrary and capricious because there is no
legal basisvfor an effective categorical ban on domestié
'violence,and gang-related claims. Second, such a general rule
runs contrary to the individualized analysis required by the
INA. Under the current immigration laws, the credible fear
interviewer must prepare a case—specific.factually intensive
analysis for each alien. See 8 C.F.R. § 208.30(e) (requiring
individual analysis including material facts stated by the
applicant, and additional facts relied upon by officer).
Credible fear determinations, like requests for asylum in
general, must be resolved-based on the partiéular facts and
circumstances of each case. Id.

A'general ruie that effectively bars the claims based on
certain cétegories of persecutors (i.e. domestic abusers or gang

members) or claims related to certain kinds of violence is.
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inconsisfent with Congress' intent to bring “United States
refugee law into conformance withtthé [Protocol].” Cardoza—
Fonseca,‘4801U.S.'ét 436-37. The new general rule is-thus
contrary to‘the Refugee Act and the INA.13 In interpreting
“particular social group” in a way that iesults in a general
rule,‘in violation of the.requiremen£s of the statute, the
Attorney General.has failed to “stay[] within the bounds” of his
statutory authdrity.14 Distriét of Coluﬁbia V. Dep’t‘of'Labor,
819 F.3d at 449. |

| The genefal rule is also arbitrary and capricious Eecause
it impermissibly heiéhtens the standard at the credible féar
stage. The Attérney General’é~directi§n to deny most domestic

violence or géng violence claims at .the credible fear

13 The new rule is also a departure from previous DHS policy. See
Mujahid Decl., Ex. F (“2017 Credible Fear Training”} (“Asylum
officers should evaluate the entire scope of harm experienced by
the applicant to determine if he or she was persecuted, taking
into account the individual circumstances of each case.”). It is
arbitrary and capricious for that reason as well. Lone Mountain
Processing, Inc. v. Sec’y of Labor, 709 F.3d 1161, 1164 (D.C.
Cir. 2013) (“[Aln agency changing its course must supply a
reasoned analysis indicating that prior policies and standards
are being deliberately changed, -not casually ignored.’”) (emphasis
added) . :

14 The Court also notes that domestic law may supersede
international obligations only by express abrogation, Chew Heong
v. United States, 112 U.S. 536, 538 (1884), or by subsequent
legislation that irrevocably conflicts with international
obligations, Reid v. Covert, 354 U.S8. 1, 18 (1957). Congress has
not expressed any intention to rescind its international
obligations assumed through accession to the 1967 Protocol via
the Refugee Act of 1980.
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determination.stage is fundamentally inéonsistent with the
threshold screening standard that Congress established: an
alien’slrémoval‘may not be expedited if there is a “significant
possibility” that the alién could establish éligibility for
asylum. 8'U;S.C. § 1225(b) (1) (B) (v). The relevant provisions
require that the asylum officer “Qonduét the intérview in a
nonadversarial maﬁner" aﬁd “elicit all relevant and useful
information bearing on whether the applicant has a credible fear
of persecution or torture.” 8 C.F.R. § 208.30(d). As plaiﬁtiffs
point out, to prevail at a credible fear interview, the alien
need only show a “significant boSsibility” of a one in téen
chance of persecution, i.e., a fraction of teh pércént. See

8 U.S.C. § 1225(b) (L)Y (B} (v); Cardoza—théeca; 480 U.S. at 439-40
(describing a well—founded fear of persecution at asylum sfage
to be satisfied even when there is a ten percent chance of
persecution). The legislative history of the IIRIRA confirms
that»Congress intended this standard to be a low one. See 142
CoNG. REC. S11491-02 (“[tlhe credible fear standard . . . is
intended to be a low screening standard for admission into the
qsual full asylum process”). The At£orney Generél’s direétive to
broadly exclude groups of-aliens based onh a sweeping policy
applied indiscriminately at the credible féar stage, was neither
adequately-explained nor supported by agency precedent.

Accordingly, the general rule against domestic violence and
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gang-related claims during a credible fear determination is
arbitrary and capricious and violates the immigration laws.

2. Persecution: The “Condoned or Complete Helplessness’
Standard Violates the APA and Immigration Laws

Plaintiffs next‘érgue that the government’s credible fear
policies have heightened the legal requiremeﬁt for all crediblé
fear claims involving nonfgovérnméntal persecutors. Pls.’.Mot.,
ECF No. 64-1 at 48. |

To be eligible for asylum, an alien must demonstrate either
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8vU.S.C. § 1101(a)(42)(A). When a priVate actor, rather than the
government itself, ;s alleged to be the persecutor, the alien
must demonstrate “some connection” between the actions of the
private actor and “governmental action or inaction.” See Rosales
Justo v. Sessions, 895 F.3d 154, 162 (lst Cir.'2018). To
establish this connection,'a petitioner must shdh that the
government was .either “unwilling or unable” to protect him or
her from_persecutioﬁ. See Burbiene v. Holder, 568 F.3d 251, 255.
(1st Cir. 2009). |

Plaintiffs argue that Matter of A-B- and the Policy
Memorandum set forth a new, heightened standard for govérnment
involvement by requiring an alien to “show the government
condoned the private actioﬁs or at least deménstrated a complete

helplessness to protect the victim.” Matter of A-B-, 27 I. & N.
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Dec. at 337; Policy Memorandum, ECF No. 100:at 9. The government
argues that the “condone” or “complete helplessness” standard ié
not a new definition of persgcution; and, in any event, such
language ‘does not change the standard. Defs.’ Reply, ECF No. 85
at 55,

a. Chevron Step One: The Term “Persecution” is Not
Ambiguous!®

Rgain, the first~quéstion'under the Chevron framework is

whether Congress.has “supplied-a'clear and unémbiguous answer to

138 8. Ct. =2

ot
>
-
"y
A

Here, the interpretive question at hand is whether the word
“persecution” in the INA requires a government to condone the
persecution or demonstrate a‘complete helplessness to protect
£he victim.

The Court concludes that the term “persecution” is not
ambiguous. and the government’s new interpretation is
inconsistent.with the INA. The Court is guided- by the
longstanding principle that Céngress is presumed to have
incorpofated pfiof'admiﬁistrativé and‘judiCial interpretations
of language in a statute when it uses the same language in a
subsequent enactment. See Sekhar v. United Stafes, 570 U.S. 729,

733 (2013) (explaining that “if a word is obviously transplanted

15 Because the government is interpreting a provision of the INA,
the Chevron framework applies.
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from another legal source, whethér the common law or other
legislation, it brings the old soil with it”); Lorillard v.
Pons, 434 U.5. 575, 580 (1978)(stating Congress is aware of
interpretatiohs of a.sta£ute and is presumed to adopt them when
it re-enacts them without change).

The seminal case on ths interpretation of the term-
“persecution,” Matter of Acosta, 19 I. & N. Dec. éll.(BIA 1985),
is dispositivej In Matter of Acosta, the BIA recognized that
harms could constitute persecution if they were inflicted
“either by the govefnment of a country or by persons or an
organization fhat the gbvernment was uhable or unwilling to
control.” Id. at 222 (citations omittéd). The BIA noted that
‘ Congress'carried fo;ward the .term “persecution” from pre-1980
statutes, in which it had a well-settled judicial and
administrative meaning: “harm or sufféring . . . inflicted
either by the‘éovernment of .a country or by persons or an
organizatioh'that the government was unable or unwilling to
control.” Id. Applying the basic rule of statutory construction
thaﬁ Congress carries forward established meanings of terms,'the
| BIA adopted the éame definition. Id.iat 223.

The Court agrees with this approach. When Congress uses a
term with a settled meaning, its intent is clear for purposes of
Chevron step one. cf. B & H Med., LLC v. United States, 116 Fed.

Cl. 671, 685 (2014)(a term with a “judicially settled meaning”
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is “not ambiguous” for purposes of deference under Auer v.
Robbins, 519 U.S. 452 (1997)). As explained in Matter of Acosta,
Congress adopted the “unable or unwilling” standard when it used
the word-“pgrsecution” in the Refugee Act. 19 I. & N. Dec. at
222, see also Shapiro v. United States, 335 0.5, 1, 16

(1948) (Congress presumed to have incorporatéd “setfied Judicial
construction” of statutory language through re—enactment).
Indeéd,_the UNHCR Handbéok stated that persécutién included
“serioﬁs discriminatory or other offensive acts . . . committed
by the local populace c e if fhey are knowingly tolerated by
the authorities, or if the authorities refuse, or prove unable,
to offer effective protectién.”’See UNHCR Handbook 9 65
(emphasis added). It was clear at'tﬁe'time that the Act was
passed by Congress thaﬁnthé “unwilling or unable” standard did
not require a showing that the government.“condoned” persecution
or waé “completely helpless” to pfevent it. Therefore, the
government’s intérpretation of the term “persecution” to mean
the government must condone or demonsfrate complete helplessness
to help victims of persecution fails at Chevron step one.

The government relies on circuit precedent that has used
the “coqdoned” or “complete helplessness” languagé to support
ifs argumentbthat the standafd is not new. Defs.’ Reply, ECF No.
85 at 55. There are several problems with the government’s

argument. First, upon review of the cited cases it is apparent
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that, although the word “condone” was used, in actuality, the
courts were applying the “unwilling or unable” standard. For
example, in Galina v. INS, 213 F.3d 955 (7th'cir. 2005), an
asyium applicant was abducted and received thfeatening phone
calls in her native country. Id. at 957. The applicant’s husband
called the police to report the threatenihg phone callé, and
after the police located one of the callers, the calls stopped.
Id. The Court recogniéed that a finding of peréecution
ordinarily reqﬁires a determination thatbthe-government condones
the wiolence oxr deﬁonstrated a complete helplessness to protect
the victims. Id. at 958. However, relying on the BIA findings,
the Court found that,hétwithstanding the fact “police might take
some action againsf tglephone threaté” the'épplicant wéuld still
face peréecution‘if she was sent back té héf'country of origin
because she could havé been killed. Id. Therefore; the Court
ultimatély'concluded that an:applicant can still meet the
persecution threshold when the police are unable to provide
effective help, but fall short of condoning the persecution. Id.
at 958. Despite the language it used toAdescribe>the staﬁdard,
the court did not éﬁply ﬁhe heightened “condoned. or complete
helplessness” persecution standafd pronounced‘in the credible
fear policiés here,

.Second, and more importantly, under the government’s

formulation of the persecution standard, no.asylum applicant who
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received assistance from the government,‘regérdless of how
ineffective that assistance was, could meet the persecution
requirement when the persecutor isja non-government actor.l6 See
Policy Memorandum, ECF No. 100 at 17 (sfating that in the
context of credible fear interviews, “[algain, the home
goverhment must either condone the behavior.or demonstrate é
complete helplessness to protect victims of such alleged
persecution”). That is simply not the law. For example, in
Rosales Justo v. Sessions, the United States Court of Appeals
fof the First Circuit held thaf a petitioner satisfied the
“unable or unwilling” standard, even though there was a
significant police réspoﬁse-tg-théiclaiméd pérsecution; 895 F.3d
154, 159 (1lst Cir. 2018). The petitioner in Rosales Justo fled
Mexico after organized crime members murdeied his son. Id. at
157-58. Critically, the “police took an immediate and active
interest in the [petifioner’s} son's murder.” Id. The Court
noted that the petitioner-“observed seven officers and.a
fdrénsic team at the scene where [the] body was recovered, the

police took statements from [petitioner] and his wife, and an

16 The Court notes that this persecution requirement applies to
all asylum claims not just claims based on membership in a
“particular social group” or claims related to domestic or gang-
- related violence. See Matter of A-B-, 27 I. & N. Dec. at 337
(describing elements of persecution). Therefore, such a
formulation heightens the standard for every asylum applicant.
who goes through the credibility determination process.
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\

autopsy was performed;” Id. The Court held ﬁhat, despite the
extensive actions taken by the police, the “unwilling or unable”
standard was satisfied because élthough the government.was
williné to protec£ the petitioner, the évidence did not show
that the government was able to make the petitioner and his
family any safer. Id. at 164 (reﬁersing BIA’s conclusion ﬁhat
the immigratioh jﬁdge clearly erred in finding that the police
wérefwilling but unable to protect family). As. Rosales Justo
illuétrates, a requirement that police condone or démonstrate
compléte helblessness is inéonsistent withiéhe cﬁrrent standards
under immigrétioﬁ law.ﬁ

Furthermore, the Court need not defer té the ‘government’s
interpretation to the extent'it is based on an interpretation of
court precedent. Indeed, in “casé after case, cou;ts have
affirmed'this fairly intuitive principle, that courtélneed not,
and should not, defer to agency interpretations of opinions

written by courts.” Citizens for Responsibility & Ethics in

17 This departure is also wholly unexplained. As the Supreme
Court has held, “[ulnexplained inconSistency is . . . a reason
for holding an interpretation to be an arbitrary and capricious
change from agency practice under the [APA].” See Motor Vehicle
Mfrs. Assn. of United States, Inc. v. State Farm Mut. Auto. Ins.
Co., 463 U.S5. 29, 46-57 (1983). The credible fear policies do
not acknowledge a change in the persecution standard and are
also arbitrary and capricious for that reason. See Fox
Television Stations, Inc., 556 U.S. at 514, 515 (2009) (“[Tlhe
requirement that an agency provide reasoned explanation for its
action would ordinarily demand that it display awareness that it
" is changing [its] position.”).
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Washington v. Fed.AElection Comm'n, 209 ¥. Supp. 3d 77, 87
(D.D.C. 2016) (1listing cases). “There.is therefore no reason for
courts—the supposed experts in analyzing.judicial decisions—to
defer to agency interpretations of the Court's épinions.” Univ.
of Great Falls v. NIRB, 278 F.3d 1335, 1341 (D.C. Cir. 2002);
see also Judulang, 565 U.S. at 52 n.7 (declining to apply
Chevron framework because the challenged agency policy was not
“an interpretation of any statutory language”).

To the extent the credible fear policies established a new
standard for persecution, it did so in purported reliance on
circuit opinions. The Court gives no defefence to the
government’s interpretation of judicial opinions regardiﬁg the
proper standard for determining the degree to which government
action, or inaction, constitutes persecution. Uhiv. of Great
Falls, 278 F.3d at 1341. The “unwilling or unable” persecution
standard was settled at the time the Refugee Act was codified,
and therefore the Attorney General’s “condoned” or “complete
helplessness” standard is not a permissible construction of the
persecution requirement.

3. Nexus: The Credible Fear Policies Do Not Pose a New
Standard for the Nexus Requirement

Plaintiffs next argue that the formulation of the nexus
requirement articulated in Matter of A-B-that when a private

actor inflicts violence based on a personal relationship with
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the victim, the victim’s membership in a larger group may well
not be»“one«central reason” for the abgse—violates the INA,
Refugee Act, and APA. The nexus requirement in the INA is that a
putative refugee eétablish that he or she-was,persecuted “on |
account of” a protected ground such as a particular social
group.i® See 8 U.S.C. § 1158 (b) (1) (B) (1) .

The parties agree that the pfeéise interpretive issue is
not ambiéuous. The parties also endorse the “one central reason”
standard and the need to conduét a “mixed~motive” énalysis when
theré is more‘than one reason for'persecution. See Defs.’ Mot.,
57-1 at 47; Pls.’ Mot., ECF No. 64-1 at 53-54. The INA expressly
contemplates mixed motives for perSeéutioﬁ when it specifies
that a protected ground must be “one central reason” for the
pefsecution. 8 U.5.C. § 1158 (b) (1) (B) (1). Where the parties
disagreé is whether the credible fear policies deviate frém this
standard.

With respect to the nexus requirement, the.gcvernmént’s.
reading of Matter of A-B- on this‘iSSqe is reasonable. In Matter
of A;B—, the Attorney Generél relies on the «one central reason”
stahdard and provides examples of a criminal gang targeting

people because they have money or property or “simply because

18 Similar to the Attorney General’s directives related to the
“unwilling or unable” standard, this directive applies to all
asylum claims, not just claims related to domestic or gang-
related violence.
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the gang inflicts violence on those who are nearby.” 27 I. & N.
Dec. at 338-39. The decision states that “purely personai"
disputes will not meet the nexus requirement. Id. at 339 n.10.
The Court discerns no distinction between this statement and the
statutory “one central reason” standérd.

Similarly,‘the Policy Memorandum states that “when a
private actqr inflicts violenceé based on a pefsonal relafiénship
with the victim, the victim”s membership in a larger group often
will not be ‘One.central reason’ for the abuse.” Policy
Memorandum, ECF No. 100 at 9 (citingvMatter of A-B-, 27 TI. & N.
Dec. at 338-39). Critically, the Policy Memorandum prlains that
in “a pérticﬁlar case, the -evidence may establish that a victim
of domestic violence was attacked based solely on!her
preexisting personal relationshiﬁ with her abuser.” Id.
(emphasis added). This statement is no¢ different than‘the
statement of the law in Matter of A-B-. Becauée the government’s
interpretation is not inconsistent with the statute, the Court
finds the government’s interpretation to be reasonable.

The Court reiterates that, although the nexus standard
foreclbses cases in which purely personal disputes are the
impetus for the perseéution, it does not preclude a positive
credible fear detéfmination simply because there is a personal
relationship between the persecutor and the victim, so long as

the one central reason for the persecution is a protected
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ground; See Aldana Ramos v. Holder, 757 F.3d 9, 18-19 (l1lst Cir.
2014) (recognizing that “multiple motivations [for persecution]
can exist, and that the presence of a non-protected motivation
does not render an applicant ineligible for'réfﬁgee‘Status”); Qu
v. Hélder, 618 F.3d 602, 608'(6th Cir. 2010)(“[I}f there is a
nexus between the persecution and the memberShip»in a particular
social group, the simultaneous éxistence of a personal dispﬁte
does not eliminate that nexus.f). Indeed, courts have routinely
found the nexus reqﬁirement satisfied when a personal
relationship exists—including cases in which persecutofs had a
close relationship with the victim. See, e.g., Bringas-
Rodriguez, 850 F.3d at 1056 (persecution'by family members and
neighbor on account of applicant’s perceived‘homosexuality);
Nabulwala v. Gonzalez, 481 F.3d i115,41117—18 (8th Cir.

2007) (applicant’s family sought to violently~“chan§e” her sexual
orientation).

Matter of A-B-. and the Policy Memorandum do‘not deviate
from the “one central reason” standard articulated in the
statute or in BIA decisions. See 8 U.S.C. § 1158(b) (1) (B) (i).
Therefore, thebgovernment did not violate the APA or INA with
regards to its interpretation of the nexus requirement.

4. Circularity: The Policy Memorandum’s.Interpretatidn of
the Circula:ity Requirement Violates the APA and
Immigration Laws

Plaintiffs argue that the Policy Memorandum establishes a
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new rule fhat “particular social gfoup” definitions based on -
claims of domestigAViolence are'impermissibly circular and
therefore not cogniiable as a basis for perSécqtion in a
credible fear determination. Pls.’ Mot., ECF No. 64-1 at 56-59.
Plaintiffs argue that this new circularity rule is inconsistent
with the current legal standard and therefore violates the
Refugee Act, INA, and is arbitrary and capriciocus.!® Id. aﬁ 57.
The parties agree that the formulatioﬁ of the anti~éircularity
ruie set forth in Matter of.MFE—VFG—,.26 I. & N. Dec. 227, 242
(BIA 2014)—"“that a particular social gréup cannot .be defined
exclusively.by the claimed persecution”—is correct. See Defs.’
Reply, ECF No. 85 at 62; Pls.’ Rep;yh,'ECF‘No. 92 at 30-31.
Accordingly, the Cou£t begins with én explanation éf that

opinion.

19 The government contends that plaintiffs’ argument on this
issue has evolved from the filing of the complaint to the filing
of plaintiffs’ cross-motion for summary judgment. Defs.’ Reply,
ECF No. 85 at 61. In plaintiffs’ complaint, they objected to the
circularity issue by stating the new credible fear policies
erroneously conclude “that groups defined in part by the
applicant’s inability to leave the relationship are
impermissibly circular.” ECF No. 54 at 24. In their cross-motion
for summary judgment, plaintiffs argue that the government’s
rule is inconsistent with well-settled law that the circularity
standard only applies when the group is defined exclusively by
the feared harm. Pls.’” Mot., ECF No. 64-1 at 57. The Court finds
that plaintiffs’ complaint was sufficient to meet the notice
pleading standard. See 3E Mobile, LLC v. Glob. Cellular, Inc.,
121 F. Supp. 3d 106, 108 (D.D.C. 2015) (explaining that the
notice-pleading -standard does not require a plaintiff to “plead
facts or law that match every element of a legal theory”).
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The.question before the BIA in Matter of4M?E—V>G—, was
whether'the respondent had established membership in a
"particular social groﬁp,” namely “Honduran youth who héve been
actively recruited by gangs but who have refusedAto join'because
they oppoée tﬁe gaﬁgs."'26 I. & N. Dec. at 228. The BIA
clarified that a person séeking asylum on the ground of
membership in a particular social.group must show that the group
is: (1) composed bf members who share an immutable
Charactéristic; (2) definedlwith particularity; and (3) socially
distinct within the society in question. Id. at 237. In
explaining the third element for ﬁembership}:the BIA confirmed
thé rule that “a social gﬁoup cannot.be defined exclusively by
" the fact thaf its members have been subjected to harm.” Id. at
242 . The BIA explained that for a particular social group to be
distinct, “persecutory conduct alone cannot define the group.”
Id.

The BIA provided the instfuctivé examplé of forme;
employees of an attorney general. Ia. Tbe BIA noted that such a
group may not be valid for asylum purposes because they may not
consider themselves a group, Or becaﬁse society may not consider
the employees to be meaningfully distinctvin sociéty in general.
Id. The BIA madé clear, however, that “such a soqiallgroup
determination must be maae on a‘case—by—case basis, because it

is possible that under certain circumstances, the society would
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make such a distinction and consider the shared past experience
to be a basisvfor distinction within that soeiety.”'Id. “Upon
their maltreatment,” the BIA explained “it is possible these
people would experience a sense of ‘group’ and society would
discern that this group of individuals, who share a common
immutable characteristic, is distinct in some significant way.”
Id. at 243 (fecognizing that “[a] eocial group cannot be defined
merely by the fact of persecution or solely by tne shared
characteristic.of facing dangers in retaliation for actions they
took against alleged persecutors . . . but that the shared trait
of persecution does not disqualify an otherwise valid social
group”)(citationsband inﬁernal quotation marks omitted). The BIA
furthef clarified that the “act of persecution by the government
may be the catalyst that causes the society to distinguisn ta
group] in a neaningful way ana consider them a distinct group,
but the immutable characteristic of their shared past experience
exists independent ef the persecution.” Id. at 243. Tnus, such a
group would not be circular because the persecution they faced
was not the sole basis for their membership in a pareicular
social group. Id.

| With this analysis‘in mind, the Court now focuses on the
dispute at issue. Here, plaintiffs do not challenge Matter of A-
B—’s‘etatements with regard.to the rule against circularity, but

rather challenge the Policy Memorandum’s articulation of the
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rule. Pls.’ Mot., EQF No, 64-1 at 57-58. Specifically, théy
challange the'Policy Memorandum’ s mandate ﬁhat domestic
violence-based soqial groups that include “inability to leave”
are not cognizable. Id. at'58.(citatiOns and internal quotation
marks omifted). The Poiicy Memorandum states that “married woménA

..who are unable to leave their relationship” are a group
that would not be éufficiently particular. Policy Memorandum,
ECF No. 100 at 6. The Policy Memorandum explained that “even if
.‘unable tp leave’ wére:particular, the applicaht must show
something more than the danger of harm from an abuser if the
applicant tried to leave because that would amount to circularly
defining the particulér social group by the harm on which the
asylﬁm claim is based.” Id.

The‘Pélicy Memorandum' s inteipreﬁétion of>the rule against
'circuiarity eﬁsures that women'unable'to leave their
’relationshipAwill always‘be circular. This'conclusion appears to
be based on a misinferpretation of the circularity stanéard and
. faulty assumptioﬁs about the analysis in Matter of A-B-. First,
aS‘Mattef of M-E-V-G- made cléar, there cannot be a general‘rule
when it comes to determining whether a group is distinct because
“it is possibie that under certain circumstances, the society
Awould make such a distinction and consider the shared past
experience to be a basis for distinction within that society.”

26 I. & N. Dec. at 242. Thus, to the extent the Policy
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'

Memorandum imposes a general circularity rule foreclosing such
claims without taking into account the independent
characteristics presented in each case, the rule is arbitrary,
’ capricious, and contrary to immigration law.

Second, the Policy Memorandum changes the circularity rule
as articulated in settled éaselaw, which recognizés that if the
proposed social group definition contains characteristics
independentAfrom the feared persecution, the group is valid
under asylum law. Matter of M-E-V-G-, 26 I. & N. Dec. at 242
(Particular social group may be cognizable if “immu£able
charactéristic of their shared past experience exists
independent of the persecﬁtion.”). Critically, the Policy
Memorandum does not provide a reasoned explanation for, let
‘alone acknowledge, the change. See F.C.C. v. Fox Television
Stations, Iﬁc., 556 U.S. 502, 514 -(2009) (" [Tlhe requirement that
an agency provide reasoned explanation for its action would
ordinérily demaﬁd that it display awareness that it is changing
[its] position.”). Matter .of A-B- criticized the BIA for failing
to consider the question}of circularity in Matter of A-R-C-G-
and overruledAthe decision based on the BIA’s reliance on DHS's
concession on the issue. 27 I. & N. Dec. at 334-35, 33.
Moreover, Matter of A-B- suggested only that the social group at
issue in Matter of A-R-C-G- might be “effectively” circular; Id.

at 335, The Policy Memorandum’s formulation of the circularity
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standard goes well beyond the Attorney General’s explanation in
" Matter of A-B-. As such, it is unmoored from the analysis in
Matter of M-E-V-G- and has no basis in Matter of A-B-. It is

therefore, arbitrary, capricious, and contrary to immigration

law.
5. Discretion and Delineation: The Credible Fear Policies
Do Not Contain a Discretion Requirement, but the
Policy Memorandum’s Delineation Requirement is
Unlawful
Plaintiffs next argue that the credible fear policies
“unlawfully import two aspects of the crdinary removal context

into p:edible‘fear proceedings.” Pls.’ Reply, ECF No. 92 at 32.
The first alleged requirement is for aliens to delineate the
“particular social group” on which. they rely at the crédible
fear stage. Id. The second alleged requiﬁement is that asylum
vadjudicators at the credible fear stage take into accQunt'
certain discretion;ry factors When makiné a fair credibility
determination and exercise discretion to deny relief.?20 Id.vat

32-33.

20 These discretionary factors include but are not limited to:
“the circumvention of orderly refugee procedures; whether the
alien passed through any other countries or arrived in the
United States directly from her country; whether orderly refugee
procedures were in fact available to help her in any country she
passed through; whether he or she made any attempts to seek
asylum before coming to the United States; the length of time
the alien remained in a third country; and his or her living
conditions, safety, and potential for long-term residency
there.” Policy Memorandum, ECF No. 100 at 10.
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The government agrees that a policy which imposes a‘duty to
delineete a particular secial.group at the credible fear stage
would be a violation of existing law. Defs.’ Reply; ECF No. 85
at 67. The government also agrees that requiring aeylﬁm officers
to consider the exercise of diseietion atvthe credible fear
stage “would be inconsistent with section 1225lb)(1)(B)(v)." I&.
at 68. The gevefnment, however, argues that no euch directives
exist. Id. at 67-69.

The Court agrees with the qovernment[ There is. nothing in
the credible fear policies that support,plaintiffsl arguments
that asylgm officers are to exercise discretion at theicredible
fear stage. The Policy Memorandum discusses discrefion enly in
the context of when an alien has established that he or she is
eligiﬁle for asylum. Policy Memorandum, ECF No. 100 at 5 (“I1f
eligibility is established, the USCIS officer must then consider
Whether or not to.exercise discretion to grant the
application.”). Matter of A-~B- also discusses the &iecretionary
factors in the context of granting asylum. 27 I. & N. Dec. at
345 n.12 (stating exercising discretion should not be glossed
over “solely because an applicant otherwise meets the burden of
proof for asylum eligibility under the INA&)(emphesis added) .
Eligibility.for asylum is not established, nor is an asylum
application grénfed, at the credible feai stage. See 8 U.SEC..

§ 1225(b) (1) (B) (1i) (stating if an alilen receives a positive
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credibility aetermination, he or she shall be détained for
“further consideration of theAappliéation of asylum”); Since the
credible fear poiiciéS'only direct officers to use diééretion
bnce an officer has-‘determined thét an applicant is eligible for
asylum,»they do not direct officers to consider discretionary
factors at the credible fear stage; See Policy Memorandum, ECF
‘No. 100 at 10.

The Court élSo agrees that,-with respect to Métter:of A—B~,.
the'decision does not impose a delineation reﬁuirement during a
credible fear determination. The decision only requires an
applicant seeking asylum to ciea:ly indicate “an exéct
delineation of any proposed parfiéﬁlar éocial group” When the
alien is “on the record and beforé the'immigration jﬁdge." 27 I.
& N. Dec. at 344. Any delineation requirement thereforé would
not apply to. the credible feér deterﬁination which is not on the
record before an immigratién judge.

The Policy Memérandum, however, goes further than the
décision itself and incorporates the delinéation requirement
into credible fear deterﬁinations. Unlike the mandate toAuse
discretion, £he Policy Memorandum does not contain a limitation
that offiéers are to apply the delineation requirement to asylum
interviews only, as oppésed to credible fear interviews. In
fact, it does the opposite and explicitly requires asylum

officers to apply that requirement to credible fear
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determinations. Policy Memorandum, ECF No. 100 at lé. The Policy
Memorandum makes clear that “if an applicant claims asylum based
on membership in a particular social group, ghen officers must
factor the [standards explained in Matter of A—B¥] into their
determination of whether an applicant has a credible fear or
reasonable fear of persecution.” Id. at 12. In directingAasylum
officers to apply‘Matter of A-B- to credible fear
determinations, the Policy Memorandum refers back to all the
requirements explained by Matter of A-B- including the
delineation requirement. See id. (referring back to section
explaining delineation réquirementj. In. light of this:clear.
directive té “faétor” in the standards‘set férth in Matter of A-
B-, into the “determination of whether an applicént has a
credible fear” and its reference to the delineation requirement,
it is clear that the Poliéy Memorandum incorporates tﬂat
requiremeﬁt into credible fear determinations. See id.Z2l

The government argues, that to the extent the Policy

Memorandum is ambiguous, the Court should defer to its

21 The Policy Memorandum also reiterates that “few gang-based or
domestic-violence claims involving particular social groups
defined by the members’ vulnerability to harm may . . . pass the
‘significant possibility’ test in credible-fear screenings.”
Policy Memorandum, ECF No. 100 at 10. For this proposition, the
Policy Memorandum refers to the “standards clarified in Matter
of A-B-.” Id. This requirement for an alien to explain how they
fit into a particular social group independent of the harm they
allege, further supports the fact that there is a delineation
requirement at the credible fear stage.
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interpretation as long as it is reasonable. The governmeﬁt;cites
no authority to support its claim that deference'is,owed to an
agency’s interpretations of its policy docuﬁents like the Policy
Memorandum. Howevef,.the Court acknowledges the government’s
inferpretation is “entitled to‘respect o ohly to the eiten£
tﬁat those interpretations have the ‘power to persuade.’”
Christensen v. HarrisACnty, 529 U.S. 576, 587 (2000)(citation
omitted). For the reasons stated above; however, such a narrow
reading of the Policy Memorandum is not persuasive. Because the
Policy Memorandum requires an alien—at theAcredible'fear stage—
tobpresent facté that cleaply identify the alien’s proposed
particular social group, contrary to the INA, that policy is
arbitrary and capricious.

6. The Policy Memorandum’s Requirements Related to Asylum
Officer’s Application of Circuit Law are Unlawful

Plaintiffs’ final argument is that the Policy Memorandum’s
directives instructing asylum officers to ignore applicable
circuit court of appeals decisions is unlawful. Pls.’ Mot., ECF
No. 64-1 at 63.

‘The relevant section of the Policy Memorandum reads as
follows:

When cénducting a credible fear or reasonable
fear interview, an asylum officer must
determine what law applies to the applicant’s
claim. The asylum officer should apply all

applicable precedents of the Attorney General
and the BIA, Matter of E-L-H-, 23 1I&N Dec.
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814, 819 (BIA 2005), which are binding on all
immigration - Judges and asylum officers
nationwide. The asylum officer should also
apply the case law of the relevant federal
circuilt court, to the extent that those cases
are not inconsistent with Matter of A-B-. See,
e.g., Matter of Fajardo Espinoza, 26 I&N Dec.
603, 606 (BIA 2015). The relevant federal
circuit court is the circuit where the removal
proceedings will take place if the officer
makes a positive credible fear determination.
See Matter of Gonzalez, 16 I&N Dec. 134, 135-
36 (BIA 1977); Matter of Waldei, 19 I&N Dec.
189 (BIA 1984). But removal proceedings can’
take place in any forum selected by DHS, and
not necessarily the forum where' the intending
asylum applicant 1is located during the
credible fear or rcasonable fedr interview.
Because an asylum officer cannot predict with
certainty where DHS will file a Notice to
appear . . the asylum officer should
faithfully apply precedents of the Board and,
if necessary, the circuit where the alien is
physically located during the credible fear
1nterv1ew

Policy Memorandum, ECF No. 100 at 11-12. Plaintiffs make.two
independenf arguments regarding this policy. First, they argue
thaﬁ the Policy Memorandum’s directive to disregard circuit law
contrary ﬁo Matter of A-B-, violates thé APA, INA, and the
separation of powérs. Pls.’ Mot., ECF No. 64-1 ét 64-68. Second,
plaintiffs argue that the Policy Memorandum’s directive
requiring ésylum.officers to apply the law of the circuit where

the alien is physically located during the credible fear

interview- violates the APA and INA. Id. 68-71.
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a. The Policy:MEmorandum’s Directive to Disregard
Contrary Circuit Law Violates Brand X

.Plaintiffsf first argument is. that the Policy Memorandum’s
directive. that asylum officers who procesé credible fear
'interviews ignore circuit law contrary to Matter of A-B- is
ﬁniawfuli éls."Mot., ECF No. 64-1 at 63;68}‘Becausé the policy
requires offiéers_to disregard all circuit law regardieés of
whether the provision at issue is entitled to defe£encé,
plaiﬁtiffs'maiﬁtain that the leicy exceeds an agency’s limited

JU PR B B 'Y da i AT e T RN 4
apiility TO 4dispiace CLlircul il guces

precedent on a speci tion of
law to thch an agency decision is entitled to deferencé. Id.

- An agency’s'ability to disrega;d a court’s interpretation
of an ambiguous statutory provision in favor'of the agency’s
interpretation stems from the Supfemé Court’s decision'in Nat’l1
Cable & Telecomm’s Ass’n v. Brand X Internet Servs., 545 U.S.
967 (2005). Af‘issue in Brand X’was the pfoper classification of

broadband cable services undervTitle IT of the Communicétions
Act of 1934, as amended by the Télecommunications Act of 199¢6.
Id. at 975; ThéhFederal Communications Cémmiésion (“Commission”)
had issued a Declaratory Rule providing that brbadband internet
service was an “information service” but not a
“telegommunication service” undér the Acf, such that certain

regulations would not apply'to cable companies that provided

broadband service. Id. at 989. The circuit court vacated the
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Declaratory Rule because a prior circuit court opinion held that
a cable modem serﬁicé was in fact a telecommunications service.
Id. (citing AT&T Corp. v. Portland, 216 F.3d 871 (9th Cir.
2006). The Supreme Court concluded that the circuitAcourt‘erred
in relying on a prior court’s interpretation of the statute
without first determining if the Commiséionfs contrary
interpretation was feasonable. Id. at 982.‘V'

The Supreme Court’s holding relied on the same'principles
underlying the Chevron deference cases. Id. at 982 (stating that
“the holding in Brand X “follows from Chevron itself”). The Court
reasoned that Congress had delegated to the Commission the
authority to enforce the Communications Act, and under the
principles espoused in Chevron, a reasonable interpretation of
an ambiguous pro§ision-of the Act is entitled to deference. Id.
at 981. Therefore, regardless of a circuit court’s prior
interpretation of a provision, the agency’s interpretation is
entitlea to deference as long as the court’s prior construction
of the provision does not “follow[] from the unambiguousAterms
of the statute and thus leavés no room for agency discretion.”
Id. at 982. In other words, an agency’s interpretation of a
'provision may override é prior court’s interpretation if the
agency 1is entitled to Chevron deference and the agency’s
interpretation is reasonable. If the agency is not entitled to

deference or if the agency’s interpretation is unreasonable, a
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court’s prior decision interpreting the same statutory provision
controls. See Petit v. U.S. Dep’t of Educf,.675 F.3d 76974789
(D.C. Cir. 2012)(ditation omittédi(finding that a court decision
interpreting a stétute ovérrides the’agency/s interprététion
only if it ho;dé “that its construction follows from tﬁe
uﬁambiguous'terms of the statute and thus leaves no room for
agehcy discretion”).

»The govérnmgnt argues that the Policy Memofandum’s mandate
to ignore circuit law contrary.to Matter of A-B- 1s rooted in
statute and'sanctionéd by Brand X. Defs.’ Reply, ECF No. 85 at
70. Moreover,‘the government contendé that the requi:ementA
“simply states the-truiém.that the INA requires all line
officers to folléw binding decisions of the Attorney General.”
Id. (citing 8 U.S.C. § 1103(a)) v("‘c'ie.termin'atAién and ruling by the
AttorneyAGeneral with rgspect to all questions of }aw shall be
controlling”). The government also argues that plaintiffs have
failed to point-tc any decisions.that are inconsistent with
Matter of A-B-, and therefore ahy instruction for an officer to
apply Matter of A-B- notwithstanding prior c¢ircuit precedent to
the contrary is permissible. The Poiicy'Memorandum,.according to
the government, “simply require[s] lihé officers té‘follow
[Matter of 'A-B-] unless and uﬁtil a circuit court of appeals
declares some aspecflof it contrary to the plain tex£ of the

INA.” Defs.’ Reply, ECF No. 85 at 72.

83

6354



Case 1:18—cv—01853—EGS Document 106 Filed 12/19/18 Page 84 of 107

The government, again, minimizes the effect of the Policy
Memorandum. As -an initial mattéer, Brand X would only allow.an
agency’s interpretation to override a prior judicial
‘interpretation if the agency’s interpretation is entitled to
deference. Brand X, 545 U.S. at 982 (stating “ageﬁcy
construction otherwise entitled to Chevron deference” may
ove:ride judicial construction under certain
circumstahces)(émphasis added). In this case, the governmént
contends that Matter of A-B- only interprets one statutory
provision:'“particular social group.” SeéADefs.'.Mot., ECF No.
57-1 at 56 (stating “[t]lhe ianguage that the Attorney General
.intefpreted in [Matter of] A-B-, [is] the meaning of the phrase
‘parﬁicular social group’ as part of the asylum standard”). The
Policy Memorandum, however, directs officers to ignore federal
circuit law to the extent that the law is inconsistent with
Matter of A-B- in any respect, including Matter of A-B-'s
persecution standard. The diréctive requires officers performing
credible fear determinations to use Brand X as a shield against
any prior or future federal circuit court decisions inconsistent
with the sweeping proclamations made in Matter of A-B-
régardless of whether Brand X has any application undervthé
circumstances of that case.

There are several problems with such a broad interpretation

of Brand X to.cover guidance from an agency when it is far from
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clear that such guidance is entitled to deference. Fiist, a
directive to ignore circuit precedent when doing so would '
violate the principles of Brand X itself is clearly unlawful.
For example, when a court determines a provision is unambiguous,
as courts have done upon'evaluating the “unwilling and unable”
definition, a court’s interpretation controls when faced with a
contrary agency interpretation. érend X, 545 U.S. at 982. The"
Policy Memorendum directs officers asba rule not to apply
circuit law if it is inconsistent with Matter of A-B-, without
regard to whether a specific provision in Matter of AéB— is
entitled to deference ih‘the first place. Such.a-rule runs
coﬁtrary to Brand X. |

Second, the government’s argument only squares with the
Brand X frémework if eveiy aspect of Matter of A-B- is both
entitled to aeference and is a reasonable interpretation of a
‘-relevant provision of the INA. Indeed, Brand X does not disturb
any prior judicial opinion that a statute is unambiguous because
Congress hes spoken to the interpretive question at issue. Brand
X, 545 U.S. at 982 (“[A] judicial-precedent ﬁoldipg that the
statute unambiéubusly-forecloses the agency’s interpretation,
and tperefore contains no gap for the agency to fill, displaces
a conflicting agency constrﬁction."). If a Court does make such

aidetermination, the agency is not free to supplant the Court’s
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interpretation for its own under Brand X. Id.2?2 Unless an
agency’s interpretation of a statute is afforded.deference, a
judicial construction of that provision binds the agency,
regardless of whether it is contrary-tb the agency’s view. The
Policy Memorandum does not recognize this principle and
therefore, the government’s reliance on Brand X is misplaced.
;va., e.qg., Matter of Marquez Conde, 27 1. & N. Dec. 251, 255
(BIA 2018) (examining whether the particular statutory quesfion
fell within Brand X) .23 |

The government’s statutory justificafion fares no better.
It is true that pursuant to 8 U.S.C. § 1103(5), the Attorney
General’s rulingé with respect to questions of law are
controlling;vand they are binding on all service employees,

8 C.F.R. § 103.3(c). But plaintiffs do not dispute the fact that

22 pny assumption that the entirety of Matter of A-B- is entitled -
to deference also falters in light of the government’s '
characterization of most of the decision as dicta. Defs.’ Reply,
ECF No. 85 at 44-47. (characterizing Matter of A-B-

“comment [ary] on problems typical of gang and domestic violence
related claims.”) According to the government, the only legal
effect of Matter of A-B~ is to overrule Matter of A-R-C-G-. Any
other .self-described dicta would not be entitled to deference
under Chevron and therefore Brand X could not apply. Brand X,
545 U.S. at 982 (agency interpretation must at minimum be
“otherwise entitled to deference” for it to supersede judicial
construction). Simply put, Brand X is not a license for agencies
to rely on dicta to ignore otherwise binding circuit precedent.
23 Matter of A-B- invokes Brand X only as to its interpretation
of particular social group. 27 I. & N. Dec. at 327. As the Court
has explained above, that interpretation is not entitled to
deference.
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asyluﬁ officers must follow the AEtorney Geheral’s decisions.
The issue is that the Policy Mémorandum goes much further than
that. Indeed, the'gévernment’s charaéterization of the Policy
Memorandum’ s Airective to ignore federal law only highlights the
flaws in its argument. According to the.éovernment, the |
directive at issue merely instructs officers to listen to the
Attorney Gene;al. Defs.’” Reply, ECF No. 55 at 70. Such a mandate
would be Consistent with section.1103 and its accompaﬁying
regulations. In reality, however, the Policy Memorandum requires
officers céﬁducting cfedible fear interviews to follow the |
précedent of the relevant circuit only “to the extent that thése
cases are not inconsistent with Matter of A-B-.” Policy
Memorandum, ECF No. 100 at 11. The statutory and regulatory
proVisions cited by the government do not justify a blanket
mandate to ignore circuit law.

b. The Policy Memorandum’s Relevant Circuit Law Policy
Violates the APA and INA

Plaintiffs next argue that the PolicyiMemorandum’s
directive to asylum officers to apply the law of the.“circuit
~ where the alien is phyéically located during the credible fear
interview”'violates the immigration laws. Pls.’ Mot., ECF No.
64-1, 68-71; Policy Memorandum, ECF No. 100 at 12. Specifically,
Plaintiffs argue that.this policy conflicts with the low

screening standard for credible fear determinations established
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by Congress, and therefore violates the APA and INA. Pls.’
Reply, ECF No. 92 at 35-36. The credible fear standard,
plaintiffs argue, requires an alien to be afforded the benefit
of the circult law most.favorable‘to his or her claim becausg
there is a possibility that the eventual asYlum hearing could
take place in that circuiﬁ. Id.

- The government responds by arguing that it is hornbook law
that the law of the jurisdiction in which the parties are
located governs the proceedings. Defs.’ Reply, ECF No. 85 at 73.
The government cites the standérd for.credible fear
determinations and argues that it contains no requirement that
an alien be given the benefit of the most favorable circuit law.
Id. The government also argues that, to the extent there is any
ambiguity, the.government’s'interpretation is entitled to some
» deference; even if not Chevron deference. Id. at 74.

This_iséue turns on an interpretation of 8 U.S.C.
_§ 1225(b) (1) (B} (v), which provideé the standard for credible
fear determinations. That section explicitly defines a “éredible
" fear of persecution” as follows:
For purposes of this subparagraph, the term
“credible fear of persecution” means that
there 1s a significant possibility, taking:
into account the credibility of the statements
made by the alien in support of the alien's
claim.and such other facts as are known to the
officer, that the alien could establish

eligibility for asylum under section 1158 of
this title. :
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8 U.S.C. § 1225(b) (1) (B) (v). Applicable régulations furthér
explain the mannef in which the interviews are to be conducted.
Interviews are to be conducted in an “nonadversarial manner” and
“separate and apart from the generél public.” 8 Cpf.R.
§ 208,30(d). The ?urpose of ‘the intérview~is to “elicit all
relevant and uéeful information bearing on whether the applicant
has a credible fear of persecution éf torturet.l”'Id.

The statute dées not speak tQ which law should be applied
during credible fear interviews. See generally 8 U.S.C.
§ 1225(b) (1) (B) (v) . However, the Court is not without guidance
regarding which law should be applied because.Congfess explained
its legislativelpurpose in enactihg the expedited removal
provisions; 142 ConG. REC.'Sll491—OZ. When Congress established
expedited removal prbCeedings in 1996, it deliberately
established a low screening standard so that “there should be no
danger that an alien with a génuine asylum claim will,bé
returned to persecutién.” H.R.iREP. No. 104-469, pt; 1, at 158.
‘That standardvfis a low screeniﬁg standard for admission into
the usuél full asylum process” aﬁd when Cdngress adopted the
Staﬁdard it “reject[ed] the:higher standard of credibility
included in the House bill.” 142 ConG. REC. S11491-02.

In light of thg législative'history, the Court finds
plaintiffs’ position td be more consistent with the .low

screening standard that goVerns credible fear determinations.
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Tﬁe statute does not speak to which law should be appiied during
the screening, but rather focuses on eligibility at the timeé of
the removal proceedings. 8 U.S.C. § 1225(b) (1) (B) (v). And as the
government concedes, these removal proceedings could occur
anywhere in the;United States. Policy Memorandum, ECF No. 100 at
12. Thus, 1f there is a disagreement among the circuits on an
issue, the alien should get the benefit of that disagreement
since, if the removal proceedings'are heard in the circuit
favorable to the aliens’ claim, there would be a significant
possibility the alien would prevail on that claim. The
government’s reading would allow.for an alien’s deportation,
following a negative credible fear determination, even if the
alien would have a signifiéant poésibility of éétablishing
asylum under section 1158 during his or her remo&al pfoceeding.
Thus, the governmeht’s reading leéds to the exact opposite
result intended by Congress.?!

The government does not contest thét an alien with a
possibility of prevailing on his or her asylum claim could be
denied'during the less stringeht credible fear determination,

but rather claims that this Court should defer to the

2¢ The government relies on BIA cases to support its argument
that the law of the jurisdiction where the interview takes place
controls. See Defs.’ Mot., ECF No. 57-1 at 49. These cases
address the law that governs the removal proceedings, an
irrelevant and undisputed issue.
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government’s interpretationAthat this policy-is conéiétent with
the statute. Defs.’ Reply, ECF No. 85 at 74-75. Under Skidmore
v. Swift & Co., the Court will defer to the gévernmentfs
interpretation tQ.the extent it has the‘power to persuade. 25 Sée
323 U.S. 134, 140, (1944). However, the government’s arguments'
bolster plaintiffs’ interpreiatiom mofe than its own. As the
government aéknowledges, aﬁd the Policy Memoréndum explicitly
states, “removal proceediﬁgs can take place in any forum
selected by DHS, and not necessarily Ehe forum where the
intending asylum applicant is located during the credible fear
or reasonablé fear interview.” Policy‘Memorandum, ECF. No. 100 at
12. Since the Policy Memérahdum direcfi&e wéuld lead to denial
of a potentially successful asylum applicaht at the credible
fear determination, the Court concludes that the directive is
therefore inconsistent wifh the statute. H.R.IREP.lNo. 104-469 at
158 (explaining that there should be no fear that an alien with ’

a genuine asylum claim would be returned to persecution).?2®

Because the government’s reading could lead to the exact

25 The government cannot claim the more deferential Auer
‘deference because Auer applies to an agency’s interpretation of
its own regulations, not to interpretations of policy documents
like the Policy Memorandum. See Auer v.. Robbins, 519 U.S. 452,
461 (1997) (holding agencies may resolve ambiguities in
regulations) . o

26 The policy is also a departure from prior DHS policy without a
rational explanation for doing so. See Mujahid Decl., Ex. F (DHS
training policy explaining that law most favorable to the
applicant applies.when there is a circuilt split).
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harm that Coﬁgress sought to avoid, it is arbitrary capricious
and contrary to law.
* * * * *

In'sum,.blaintiffs pfevail on their APA and statutory
claims with respéct.to the foilowing credible fear policies,
which this Court finds are arbitrary and capricious and contrary
to law: (1) the general rule against credible fear claims
relating to gang-related and domestic violence victims’
membership in a “particular 'social group,a as reflected in
Matter of A-B- and the PoliCyHMemdrandum; (2) the heightened
“condoned” or “compiete helplessness’” standard for persecution,
-as reflected in Matter of A-B- and the Policy Memorandum;

(3) the ciréulafity standard as reflected in the Policy
Memorandum; (4) thé_delineation requirement at the credible fear
stage, as.reflected in the Policy Memorandum; and (5) the
requirement that adjudicators disregard contrary circuit law and
apply only the law of the circuit where the credible fear
interview occurs, as refleéted in the Pdlicy Memorandum; The
Court also finds that neither the Policy Memorandum nor Matter
of A-B- state an unlawful nexus requirement or require asylum
officers to apply discretionary factors at the credible fear

stage. The Court now turns to the appropriate remedy.??

27 Because the Court finds that the government has violated the
INA and APA, it need not determine whether there was a
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D. Relief Sought

Plaintiffs seek én Order enjoining and preventing the
government and its officials from applying the new credible fear
policies, or‘any other guidance implementing.Matter of A-B- in
credible fear proceédings. Pls.’ Mot., ECF No. 64~1 at 71-72.
Piaintiffs also request that the Court vacate any credible fear
determinations and removal orde?s issued to piaihtiffs who have
not bgen_:emoved. Id. As for plaintiffs that have been removed,
plaintiffs request a Court Order directing the government to.
return the removed plaintiffs to the United States. Id.
Plaintiffs also seek an Order requiring the government to
provide new credibie fear proceedings in which asylum
adjudicators must apély the cofrect legal standards for all
plaintiffs. Id.

The government argues that because section 1252 prgvents
all equitable relief the Court does not have the authority to
order the removed plaintiffs to be returned to the United
Stafes. Defs.’ Reply, ECF No. 85 at 75-76. The Court addresses

each issue in turn.

constitutional violation in this case. See Am. Foreign Serv.
Ass’n v. Garfinkel, 490 U.S. 153, 161 (1989) (per curiam) (stating
courts should be wary of issuing “unnecessary constitutional
rulings”).
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1. Section 1252 Does Not Bar-Equitable Relief
a. Section 1252(e)(1)

The government acknowledges that section 1252 (e) (3)
provides for review of “systemic challeﬁges to the expedited
removal system.” Defs.’ Mot., ECF No. 57-1 at 11. However, the
‘government.argues 1252(e)(1)‘limits'the scope of the'relief that
may be granted in such cases. Defs.’ Reply, ECF No. 85 at 75-76.
That provision provides'thatA“no court may . . . enter
deciaratory,.injunctive, or other equitablé rélief in any action
pertaining to an order to exclude an alien in accordance with
section 1225(b) (1) of this title except as'specifically'
authorized in a subsequeﬁt éaragraph of this subsection.” 8
ﬁ.S.C. § 1252(e) (1) {a). The government argues that since no
other subséqueﬁt,paragfaph of section 1252 (e) specifically
authorizes eqﬁitable relief, this Court cannot issue an
injunction in this case. Defs."Reply, ECF‘NO. 85 at 75-76.

Plaintiffs counter that sectién 1252 (e) (1) has an exception
for “any action .l. . specifically authorized in a subsequent
paragraph.” Since section 1252(e5(3) clearly authorizes “an
action” for systemic challenges, their claims fall within an
exception to the proscription of equitable relief. Pls.’ Repiy,
ECF No. 82 at 38. |

This issue turns on what mﬁst'be “specifically aufhorizéd

in a subsequent paragraph” of section 1252(e). Plaintiffs argue
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the “action” needs to be specifically authorized, and the
governmeﬁt argues that it is the “reliefﬂ” Section 1252 (e) (1)
states as follows: -

(e) Judicial ﬁeview of orders under section
1225 (b) (1)

(1) Limitations on relief

Without regard to the nature of the action or
claim and without regard to the  identity of
the party or parties bringing the action, no
court. may-- '

(A) enter declaratory, injunctive, or other
equitable relief in any action pertaining to
an order to exclude an -alien in accordance
with section 1225(b) (1) of this title except
as specifically authorized in a subsequent
paragraph of this subsection, or

(B) certify a class under Rule 23 of the
Federal Rules of Civil Procedure in any action
for which judicial review is authorized under
a subsequent paragraph of this subsection.

The government contends that this provision requires that
any “declaratory, injunctive, or other equitable relief” must be
“specifically authorized in a subsequent péragraph” of
subsection 1252 (e) for that relief to be available. Defs.’
Reply, ECF No.-85 at 75 (émphasis in original). The more natural
reading of the provision, however, is that these forms of relief
are prohibited except when a plaintiff brings “any action
specifically authorized in a subsequent paragraph.” Id.

§ 1252 (e) (1) (a) . The structure of the statute supports this

view. For example,'the very next subsection, 1252(e)(1)(b), uses
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the same language when referring to an action: “[A court may not
certify a class] in'any action for which judicial review is
authorized under a subsequent paragraph of this Subsection." Id.
§ 1252 (e) (1) (b) (emphasis added).

A lafer subsection lends further textual support for the
view that the term “authorized” modifies the type of action, and
.not the type of relief. Subsection 1252 (e) (4) limits.the remedy
a court may order when making a deterﬁination in habeas corpus
proceedings challenging a credible fear determinatiom28 Under
section 1252 (e) (2), a petitioner may challenge his or her
removal under section 1225, if he or she can prove'by a
preponderance of the evidence that he or she is in fact in this
country legally.?® See 8 U.S.C. § 1252(e) (2) (c). Criticgliy,
section 1252 (e) (4) limits the type of reliéf a'court may grant
if the petitioner is successful: “the court may order no reﬁedy
or relief other thén to require that the petitioner be provided
a hearing.” Id. § 1252(e)(4)(B). If‘section 1252 (e): (1) (a)
precluded all injunctive and equitable relief, there would be no

' need for § 1252 (e) (4) to specify that the court could order no

28 Habeas corpus proceedings, like challenges to the validity of
the system under 1252 (e) (3), are “specifically authorized in a
subseqguent paragraph of [1252{(e)].” 8 U.S.C. § 1252 (e) (1) (a).

29 To prevail on this type of claim a petitioner must establish
that he or she is an “alien lawfully admitted for permanent
residence, has been admitted as 'a refugee under section 1157 of
this title, or has been granted asylum under section 1158.7 8
U.S.C. § 1252(e) (2). '
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other form of relief. Furthermore, if the governﬁent’s reading
was correct, thereishéuld be a parallel provision in section
1252 (e) (3) limiting the relief a prevailing party of a systemic
challenge could obtain to only reiief'speéifically authorized by
that paragraph.

Indeed, under the government’s reading of the statute there
could be no remedy for a sUccessful claim under paragraph
lZSZ(e)(B),because that paragraph does not'specifically
- authorize any remedy. However, it does not follow that Congréss
would have explicitly authorized a plaintiff to bring a suit in
the United States District Court for the District of Columbia
and provided this.Court with exclusivé‘jurisdiction'to determine
the legality of the challenged agency action, but deprivéd the
Court of any authority to provide any remedy (becausevnone are
épecifically'authorized), effectively allowing the unlawful
agency action to continue. This Céurt “should not éssume that
Congress left such a gap in its scheme.” Jackson v. Birmingham
Bd. Okaduc., 544 U.S. 167, 180 (2005) (holding Title IX
érotected against retaliation in part because “ali}manner of
Title IX violations might go umremedied” if schools could
retaliate freely).

An action brought pursuant to section 1252 (e) (3) is aﬁ
action thaﬁ is “specifically authorized in a subsequent

paragraph” of 1252(e). See 8 U.S.C. § 1252(e) (1). And 1252 (e) (3)
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clearly authorizes “an action” for syétemic éhallénges to
written expedited removal policies, including claims concerning
whether the challenged policy “is not consistent with applicable
provisions of this subchapter or is otherwise in violation of
law.” Id. § 1252(e) (3). Because this case was brought under ‘that
systemic challenge préviéion, the limit imposed on the relief
available to a court undef 1252(e)(1)(a) does not apply.3°
b. Section 1252 (f)

The government’s argument ﬁhat section 1252 (f) Dbars
injunctive relief fares no better. That provision states in
relevént part: “no court (other than the Supreme Court) shall
have jurisdiction or authority to enjoiﬁ‘or resﬁrain the
~operation éf [sections 1221-1232] other than with respect to the
application of such provisions to an individual alien against
whom prbceedings under such'part have been initiated.” 8 U.S.C.
§ 1252(£)(1). The Supreme Court has explained that “Section

1252 (£f) (1) thus ‘prohibits federal courts from granting

30 plaintiffs also argue that section 1252(e) (1) does not apply
to actions brought under section 1252 (e) (3). Section 1252 (e) (1),
by its terms, only applies to an “action pertaining to an order
to exclude an alien in accordance with section 1225 (b) (1).”
Plaintiffs argue that the plain reading of section 1252 (e) (3)
shows that an action under that provision does not pertain to an
individual order of exclusion, but rather “challenges the
validity of the system.” Pls.’ Reply, ECF No. 92 at 12 (citing 8
U.S.C. § 1252(e) (3)). Having found that section 1252 (e) (3) is an
exception to section 1252(e)(1)'s limitation on remedies, the
Court need not reach this argument.

98

6369



-Ca&elﬂBchlBE}EGS’DodﬁnaﬂlOG Filed 12/19/18 Page 99 of 107

‘classwide injunctive ;elief against‘the operation of §§v1221—
123[21.7” Jennings v.‘Rodriguez, 138 5. Ct. 830, 851
(2018)(citing Reno v. American—-Arab Anti—Discrimination Comm. ,
525 U.s. 471, 481 (1999)). The Supreme Courf has also noted that
circuit courts have “held that this provision dia not affect its
jurisdiction over . . . statutory claims because those claims
did not ‘seek to enjoin the operatign of the immigration
detention statutes, but to enjoin conduct . . . not\autﬁorized
by the statutes.” Id. (citing Rodriguez v; Héyes, 591 F.3d 1105,
1120 (9th Cir. 2010)).

- In this case, plaintiffs do not challenge any provisions
found in section 1225(b). They>do nof seek to enjoin the
‘operation of the expedited removal provisions or any relief
declaring‘the statutes unlawful. Rather, they seek to enijoin thé
government’s violation of those provisions by thé implementation
of the unlawful credible fear policies. An inﬁunction in this
case does not obstruct the operation of section 1225. Rather, it
enjoins coﬁduct thatvviolates that provision. Therefore, section
1252 (f) poses no -bar. See ﬁ.I.L—R v. Johnson, 80 F. Supp. 3d
164, 184 (D.D.C. 2015)(holding section 1252 (f) does not limit a
'court’s ability to provide injunctive relief when the injunétivé
relief “enjoins conduct that allegediy viélates [the immigration
statutel”); see also Reid v. Donglan, 22 F. Supp. 3d 84, 90 (D.

Mass. 2014) (“[A]ln injunction ‘will not prevent the law from
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operating in any way, but instead would simply force the. -
government to comply with the statute.”) (emphasis in original)).
- Finally, during oral argument, the government argued that
even 1f the Court has the authority to issue an injﬁnction in
this case, it can only enjoin tﬁe policies as applied in
plaintiffs’ cases under section 1252(f). See Oral Arg. Hr'g Tr.,
ECF No. 102 at 63. In othe;Awords, according to the goverﬁment,
the Court may declare the new credible fear policies unlawful,.
but DHS may continue to enforce the péliciés.in all other
crédible fear ‘interviews. To state this proposition. is to refute
it. It is the province of the Court to declare what the law is,
see Marbury v. Madison, 5 U.S. 137, 177 (1803), and the
government cites no authority to support the proposition that a
Court may declare an action uniawful but have no power to
prevent that action from violating the rights of the very people
it affects.ﬂ»Té the contrar?, such relief is suppofted by the

APA itself. See Nat’l Min. Ass’n v. U.S. Army Corps of Eng’rs,

31 puring oral argument, the government argued for the first time
that an injunction in this case was tantamount to class-wide
relief, which the parties agree is prohibited under the statute.
See Oral Arg. Hr’g Tr., ECF No. 102 at 63; 8 U.S.C. '

§ 1252 (e) (1) (b) (prohibiting class certification in actions
brought under section 1252 (e) (3)). The Court finds this argument
unpersuasive. Class-wide relief would entail an Order requiring
new credible fear interviews for all similarly situated '
individuals, and for the government to return to the United
States all deported individuals who were affected by the
policies at issue in this case. Plaintiffs do not request, and
the Court will not oxrder, such relief.
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145 F.3d 1399, .140'9-—10 (D.C. Cir. 1998) (“We have made clear that
‘[wlhen a reviewing gourt determinés that agency regulatioﬁs are
unlawful, the ordinary result is that the rﬁles aré vacated -
not that their applicatioh to the individual petitioners is
proscribed.’”). Moreover secfion 1252 (f) only applies when a
plaintiff challenges the'legaiity of immigration laws and not,
as here, when a plaintiff sgeks té enjoin conduct that violates
the immigrafion laws. In these circumstances, seétion 1252(f)
does not limit the Court’s powexr.

2. The Court Has the Authority to Order the Return of
Plaintiffs Unlawfully Removed

Despite the‘government’s suggestion during the emergency
stay hearing that the>government would return removed.plaintiffs
should they prevail on the merits, fRO Hr'g Tr;, Aug.- 9, 2018,
ECF No. 23 at 13—14'kexpléining that the bépartment of Justice
had previously represented to the Supreme Couft that should é
Court find-a policy‘thatvled to a plaintiffs’ deportation
~unlawful the government “would return [plaintiffs]. to the United
states at no expense to [plaintiffs]"), the government now
argues that the Court ﬁay not dé so, see Defs.’ Reply, ECF No.
'85 at 78-79.

- In éupportvof its argument, the government relies
'prinéipally on Kiyemba v. Obama,‘555 F.Bd 1022 (D.C. Cir 2009)

vacated, 130 S.Ct. 1235, reinstated in amended form, 605 F.3d
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1046 (D.C. Cir. 2010). In Kiyemba, seventeenAChinese citizens,
determined to be enemy combatants, sought habeas petitions in
connection with their detentioniin Guantanamo Bay, Cuba. 555
F.3d at 1024. The petitioners sought release in the United
States because they feared persecution if they were returned to
China, but had not sought to comply with the immigration laws
governing a migrant’s entry into the United States. Id. After
failed attempts to find an appropriate country in which to
resettle, the petitioners moved for an order compelling their
release into the United States. Id. The district court, citing
~exceptional circumstance;, granted the motion. Id.

The United States Court of Appeals.for.the District of
Columbia Circuit reversed. The Court began by recognizing that
the power to exclude aliens remained in £he exclusive power of
the political branches. Id. at 1025 (citations omitted). As a
result, the Court noted, “it is not within the province of any
court, unless expressly authorized by law, to.review the
determination of the political branch of the Government to
exclude a given alien.” Id; at 1026 (citation and internal
quotation marks omitted). The critical questioﬁ was “what law
expressly authorized the district court to set aside the
décision of the Executive Branch and to order these aliens
brought to the'United States.” Id. at 1026 (internal quotation

marks omitted).

102

6373



Case 1:18-cv-01853-EGS Document 106 Filed 12/19/18 Page 103 of 107

In this case, the answer to that question is the
immigration laws. In fact, Kiyemba distinguished Supreme Court
casés which “rested on the Supreme Court’s interpfetation not of
the Constitution, but of a .provision in the immigration laws.”
Id. at 1028. The Court further elaborated on this point wlith the
following éxblanation:

it would .‘ . . be wrong to aséert that, by
ordering .aliens paroled into the country
the Court somehow undermined the plenary

authority of the political branches over the
entry and admission of aliens. The point is

+ T o y .
that Congress has set up the framework under

which aliens may enter the United States. The
Judiciary only possesses the power Congress
gives it to review Executive action taken
within that framework. Since petitioners have
not applied for admission, . they are not
entitled to invoke that judicial power.

Id. at 1028 n.l1l2.

The critical difference here is that plaintiffs have
availed themselves of the “framework under which aliens may
enter the United States.” Id. Because plaintiffs have done so,
this Court “possesses the power Congress gives it to review
Executive action taken within that framework.” Id. Because the
Court finds Kiyemba inapposite, the government’s argument that
this Court lacks authority to order plaintiffs returned to the
- United States is unavailing.

It is also clear that injunctive relief is necessary for

the Court to fashion an effective remedy in this case. The
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credible fear interviews of plaintiffs administered pursuant to
the policies in Matter of A-B- and the Policy Memorandum were
fundamentally flawed. A Court Ordef solely enjoining these
policies is meaningless for the removed plaintiffs who are
unable to attend the subsequent interviews té which they are
entitled. See, e.g., Walters v. Reno, 145 F.3d 1032, 1050-51
~(9th Cir. 1998) (“[A]lllowing cléss memberé to reopen their
proceedings is basically meaningless if they are unable to
attend the hearings that they were earlier denied.”).

3. Permanent Injunction Factors Require Permanent
Injunctive Relief

A plaintiff seeking a permanent injunction must satisfy a
four-factor test. eBay Inc. v. MércExchange, L.L.C., 5%7‘U.S.
388, 391 (2006). Plaintiffs must demonstrate they have:

(1) suffered an irreparable injury; (2) that tradit?onal legal
remedies, such as monetary relief, are inadequate to compenéate
for that injury; (3) the balance of hardships between the
parties warrants equitable relief; and (4) the injuhction is not
contrary t§ thé public.interest. See Morgan Drexen, Inc. v.
Consumer Fin. Prot. Bu:eau, 785 F.3d 684, 695 (D,C. Cir. 20155.

Plaintiffs seek a permanent injuncﬁion, arguing that they
have beeén irreparably harmed and that the eguities arelin their

favor. Pls.’” Mot., ECF No. 64-1 at 73-74. The government has not

responded to these arguments on the merits, and rests on its
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contention that the Court does not have the authority to order
such relief. Defs.’ Rebly, ECF No. 85 at 75-78. Having found
that the Court does have the authority to order injunctive
relief, supra, at 93—104;.the'Caurt will explain why.that relief
is appropriate. |

Plaintiffs claim that.the credible fear poiiﬁies this Court
has found to be unlawful have caused‘them irreparable. harm. It
is 'undisputed that the unlawful policies were applied to
plaiﬁﬁiffs’ credible‘fear determinations énd thus caused
plaintiffs’ applications to be denied. See befs.’ Mot., ECF No.
57-1 at é8 kstating an “asylum officer reviewed each of
[plaintiffs] credible fear claims and found them wanting in
light of Matter of A—B~"). Indeed, plaintiffs credibly alleged
at theif credible.fear detefminations that they feared rape,
pervasive domestic violence, beatings} shootings, and death in
their countries of origin. Based on plaintiffs"declérations
attesting to such ﬁarms,4they have demonstrated that they have
suffered irreparable injufiés.32

The. Court need spend little time on the second facto;:
whethef other legal remedies are inadequate. No relief short of

enjoining the unlawful credible fear policies in this case could

32 The country reports support the accounts of the Plaintiffs.
See Mujahid Decl., ECF No. 10-3, Exs. K-T; Second Mujahid Decl.,
ECF No. 64-4 Exs. 10-13; Honduras Decl., ECF No. 64-6; Guatemala
‘Decl., ECF No. 64-7; El1 Salvador Decl., ECF No. 64-8.
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provide an adequate remedy. Plaintiffs do not seek monetary
compensation. The harm they suffei,wiil continue unless and
until they receive a credible fear determination pursuant to the
existing immigration laws. Moreover,kwithout an injunction, the
plainﬁiffs previously removed will continue to live in fear:‘
every day, and the remaining plaintiffs are at risk Qf removal.
The last twoifactors are also straightforward. The balance
of the hardshiﬁs weighs in favor of plaintiffs since the
“[glovernment ‘cannot suffer hérm from an injunction that merely
ends an unlawful practice.’” R.I.L-R, 80 F. Supp. at 191 (citing
Rodriguez, 715 F.3d at 1145). And the injunction is not contrary
to the public interést because( of course, “[tlhe public
interest is served when administrative agencies~compl§ with
théir obligations under the APA.” Id. (citations omitted).
Moreover, as the Supreme Court has stated, “there is a pﬁblic
interest in preventing aliens from being wrongfully removed,
particularly tb countriés.where they are likely to face
substantial harm.” Nken v. Holder, 556 U.S. 418,'436 (2009). No
one seriouslyiquestions that plaintiffs face substantial harm if
returned to their countries of origin. Under these
circumstancés, plaintiffs have demonstrated they are entitled to

a permanent injunction in this case.
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IV. Conclusion

For the foregoing reasons} the Court holds that it has
jurisdiction to hear plaintiffs’ challenges to the‘credible'fear
policies, that it-has the authority to ofder the injﬁnctive
relief, and that, with the exception of two policies,‘the new
credible féar policies are arbitrary, capricious, and in
violation of the iﬁmigration laws.

Accordingly, the Court GRANTS in PART and DENIES in PART
plaintiffs‘ cfoss—motion for summary judgment and motion to
consider evidence outside the administrative record. The Court.
also GRANTS plaintiffs’ motion for a perﬁanent,injunction} The
Court .further GRANTS in PART and DENIES in PART thé government’s
motion for summary judgment and motion to strike.

The Court will issue an appropriate Order consistent with
this Memorandum Opinion.

SO ORDERED.
Signed:  Emmet G. éullivan

United States District Judge
December 17, 2018
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