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FILE NO. 191155 RESOLUTION NO. 

[Affirming San Francisco's Support for Asylum Seekers Fleeing Gender-Based Persecution 
and Domestic Violence] 

Resolution affirming San Francisco's support for asylum-seeking residents fleeing 

gender-based persecution and condemning the federal government's administrative 

decision undermining asylum protections for survivors of domestic violence. 

7 WHEREAS, The~San Francisco Board of Supervisors has repeatedly affirmed its 

I 

8 commitment to protecting San Francisco.'s immigrant communities, and since January 2017 . 

9 has consistently condemned actions of the Trump Administration that target our immigrant 

1 O and asylum-seeking residents; and 

11 WHEREAS, The City and County of San_ Francisco has a long history and proud legacy 

12 of leading the fight to advance women's rights and combat gender-based violence; and 

13 WHEREAS, Former U.S. Attorney General Jefferson B.·Sessions, on June 11, 2018, 

14 issued a sweeping decision in the asylum case Matter of A-B- (27 l&N Dec. 316 (A.G. 2018) 

15 on file with the Clerk of the Board of Supervisors in File No. 191155, which is hereby declared 

-16 to be a part of this Resolution as if set forth fully herein), involving a domestic violence 

17 survivor from El Salvador; and 

18 WHEREAS, That ruling vacated the Board of Immigration Appeals' landmark decision 

19 in Matter of A-R-C-G- (26 l&N Dec. 388 (BIA 2014) on file with the Clerk of the Board of 

20 Supervisors in File No. 191155, which is hereby declared to be a part of this Resolution as if 

21 set forth fully herein), which had recognized domestic violence as a basis for asylum; and 

22 WHEREAS, In his decision ttien-Attorney General Sessions declared that asylum 

23 seekers presenting c_laims based on domestic violence will "generally" no ·longer qualify for 

24 relief; and 

25 WHEREAS, Sessions' decision included sweeping pronouncements undermining 
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protections for individuals fleeing other forms of persecution perpetrated by nongovernment 

actors, including gangs.and organized crime groups; and 

WHEREAS, In Grace v. Whitaker (344 F. Supp. 3d 96 (D.D.C. 2018) on file with the 

Clerk of the Board of Supervisors in File No. 191155, which is. hereby declared to be a part of 

this Resolution as if set forth fully herein), the U.S. District Court for the District of Columbia 

found the heightened standards _articulated by Sessions in Matter of A-B- to be inconsistent 

with existing legal precedents and congressional intent behind the Refugee Act of 1980, 

holding that there can be no blanket rule barring domestic violence asylum claims; and ! 
WHEREAS, Although the Grace decision has halted the implementation of Matter of A- I 

! 

B- in initial credible fear proceedings, the Departments of Homeland Security and Justice 

have instructed adjudicators that Matter of A-B- must continue to be used in deciding asylum 

claims on their merits; and 

WHEREAS, The majority of women and girls seeking asylum at the U.S. southern, 

border hail from the Northern Triangle countries of El Salvador, Guatemala, and Honduras; 

and 

WHEREAS, These countries are currently experiencing epidemic levels of violence, 

including widespread domestic violence and other forms of gender-based violence, which is 

perpetrated with virtual impunity; and 

WHEREAS, Rates offemicide (gender-motivated killings of women) in the Northern 

Triangle are among the highest in theworld; and 

WHEREAS, According to data from the Syracuse University Transactional Records 

Access Clearinghouse (TRAC), in the 12 months following the issuance of the Matter of A-B­

decision national asylum grant rates for applicants from El Salvador, Guatemala, and 

Honduras fell to an average of 15 percent, compared to a 24 percent grant rate in the year 

prior tci the decision; and 

Supervisors Ronen; Yee, Mandelman, Haney, Fewer, Peskin, Safai 

I I SOARD OF SUPERVISORS 6229 

I 

Page 21 



1 WHEREAS, The Matter ofA-B- decision has put countless women, children, LGBTQ 

2 people, and families at heightened risk of removal to perilous situations where their lives are 

3 in danger; and 

4 WHEREAS, United Nations guidance ahd international law reflect that domestic 

5 violence can form the basis of asylum protection when all other elements of the refugee 

6 definition are met; and 

7 WHEREAS, The United Nations High Commissioner for Refugees (UNHCR) has 

8 asserted that the Matter of A-B- ruling stands at odds with the United States' international 

9 treaty obligations by creating a high barrier to women fleeing domestic violence; and 

10 WHEREAS, Other countries party to the 1951 Refugee Convention and its 1967 

11 Protocol sJch as Canada, the United Kingdom, Australia, and NewZealand have long 

" 12 recognized that domestic violence may be a basis for asylum; and 

13 WHEREAS, In 2018, 84 members of Congress cosponsored Congresswoman Jan 

14 Schakowsky's (D-111.) resolution (H.Res.987) condemning the former Attorney General's 

15 decision in Matter of A-B.,.; and 

16 WHEREAS, California Senators Dianne Feinstein and Kamala Harris have decried the 

17 Matter of A-B- ruling and call.ed for its reversal; and 

18 WHEREAS, 118 members of Congress, including Congresswoman Jackie Speier (D-

19 Calif.), signed a letter sent on September 12, 2018, to then-Attorney General Sessions 

20 requesting that he rescind his decision in Matter of A-B-; and 

21 WHEREAS, The Matter of A-B- decision does not reflect the values or spirit of San 

22 Francisco or the United States; and 

23 · WHEREAS, The Matter of A-B- decision must be reversed at the earliest possible 

24 opportunity; therefore, be it 

25 RESOLVED, That the San Francisco Board of Supervisors declares its condemnation 
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of former Attorney General Sessions' decision in Matter of A-B- seeking to close the door to 

women and others seeking asylum on the basis of domestic violence; and, be it 

FURTHER RESOLVED, That the San Francisco Board of Supervisors recognizes the I 
decision as a shameful attempt to eviscerate protections for women, children, LGBTQ people, I · 
and families fleeing harrowing violence; and, be it · I 

FURTHER RESOLVED, That the San Francisco Board of Supervisors calls on the U.S. I 
Department of Justice to rescind the Matter of A-B- decision; and, be it ! 

FURTHER RESOLVED, That the San Francisco Board of Supervisors urges I 
l:

I 
congressional appropriators to instruct the Departments of Justice and Homeland Security 

that they may not use appropriated funds to implement Matter of A-B-; and, be it I 
FURTHER RESOLVED, That the San Francisco Board of Supervisors urges our 

1

1 

leaders in Congress to enact laws that address the issues created by Matter of A-B- and . 

restore justice and fairness to our asylum system;-and, be it I 
FURTHER RESOLVED, That the San Francisco Board of Supervisors urges the I 

federal courts of appeals to overturn Matter of A-B- and affirm that domestic violence may be I 
a basis for asylum; and, be it 

FURrHER RESOLVED, That the San Francisco Board of Supervisors will continue to 

stand with our asylum-seeking residents and denounce policies that curtail their right to seek 

refuge in the United States; and, be it 

FURTHER RESOLVED, That the San Francisco Board of Supervisors hereby directs 

the Clerk of the Board to transmit copies to the members of Congress from San Francisco and 

the United States Senators from California with a request to take all action necessary to 

achieve the objectives of this resolution. 
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Matter of A-B-, Respondent 

Decided by Attorney General June 11, 2018 

U.S. Department of Justice 
Office of the Attorney General 

(1) Matter of A-R-C-G-, 26 I&N Dec, 338 (BIA 2014) is overruled. That decision was 
wrongly decided and should not have been issued as a p:recedential decision. 

(2) An applicant seeking to establish persecution on account of membership in a 
"particular social group" must demonstrate: (1) membership in a group, which is 
composed of members who share a common immutable characteristic, is de.fined with 
particularity, and is socially distinct within the society in question; and (2) that 
membership in the group is a central reason for her persecution. When the alleged 

· persecutor is someone unaffiliated with the government, the applicant must also show 
that her home government is unwilling or unable to protect her. 

(3) An asylum applicant has the burden of showing her eligibility for asylum. The 
· applicant must present facts that establish each element of the standard, and the asylum 

officer, immigration judge, or the Board has the duty to determine whether those facts 
satisfy all of those elements. 

( 4) If an asylum application is fatally flawed in one respect, an immigration judge or the 
Board need not examine the remaining elements of the asylum claim. 

(5) The mere fact that a country may have problems effectively policing certain crimes or 
that certain populations are i:nore likely to be victims of crime, cannot itself establish an 
asylum claim. · 

(6) To b~ cognizable, a particular social group must exist independently of the harm 
asserted in an application for asylum. · 

· (7) An applicant seeking to establish persecution based on violent conduct of a private 
actor must show more than the government's difficulty controlling private behavior. 
The applicant must show that the government condoned the private actions or 
demonstrated an inability to protect the victims. 

(8) An applicant seeking asylum based on membership in a particular social group must 
clearly indicate on the record the exact delineation of any proposed particular social 
group. 

(9) The Board, immigration judges, and all asylum officers must consider, consistent with 
the regulations, whether internal relocation in the alien's home country presents a 
reasonable alternative before granting asylum. 
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BEFORE THE ATTORNEY GENERAL 

On March 7, 2018, I directed the Board of Immigration Appeals 
("Board") to refer for my review its decision in this matter, see 8 C.F.R. § 
1003.l(h)(l)(i), and I invited the parties and any interested amici to submit 
briefs addressing questions relevant to that certification .. Matter of A-B-, 27 
I&N Dec. 227 (A.G. 2018). Specifically, I sought briefing on whether, and 
under what . circumstances, being a victim of private criminal activity 
constitutes a cognizable "particular social group" for purposes of an 
application for asylum or withholding of removal. 

For the reasons set forth in the accompanying opinion, I vacate the 
Board's December 6, 2016 decision and remand this case to the immigration 
judge for further proceedings. Consistent with the test developed by the 
Board over the past several decades, an applicant seeking to establish 
persecution on account of membership in a. "particular social group" must 
satisfy two requirements. First, the applicant must demonstrate membership 
in a group, which is composed of m·embers who share a common immutable 
characteristic, is defined with particularity, and is socially distinct within the 
society in question. ·And second, the applicant's membership in that group 
must be a central reason for her persecution. When, as here, the alleged 
persecutor is someone unaffiliated· with the government, the applicant must 
show that flight from her country is necessary because her home government 
is unwilling or unable to protect her. 

Although there may be exceptional circumstances when victims of 
private criminal activity could mt:;et these requirements, they must satisfy 
established standards when seeking asylum. Such applicants must establish 
membership in a particular and socially distinct group that exists 
independently of the alleged underlying harm, demonstrate that their 
persecutors harmed them on account of their membership in that group rather 
than for personal reasons, and establish that the government protection from 
such harm in their home country is so lacking that their persecutors' actions 
can be attrihiJ.ted to the goverriment. Because Matter of A-R-C-G-, 26 I&N 
Dec. 388 (BIA 2014), recognized a new particular social group without 
correctly·applying these standards, I overrule that case and any other Board 
precedent to the extent those other decisions are inconsistent with the legal 
conclusions setforth in this opinion. 

OPINION 

The Immigration and Nationality Act ("INA") authorizes the Attorney 
General to grant asylum if an alien is unable or unwilling to return to her 
country of origin because she has· suffered past persecution or has a well-
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. . 

founded fear of future persecution on account of "race, religion, nationality, 
membership in a particular social group, or political opinion." 8 U.S.C. §§ 
1101(a)(42)(A), 1158(b)(l)(a), (b)(i). A recurring question in asylum law is 
determining whether alleged persecution was based on their membership in 
a "particular social group." Over the past thirty years, this question has 
recurred frequently before the Board and the courts of appeals, and the 
standard has evolved over time. . 

The prototypical refugee flees her.home country because the government 
has persecuted her-either directly through its own actions· or indirectly· by 
being unwilling or unable to prevent the misconduct of non-government 
actors-based upon a stattitorily protected ground. Where the persecutor is 
not part of the government, the immigration judge must consider both the 
reason for the harm inflicted on the asylum applicant and the government's 
role in sponsoring or enabling such actions. An alien may suffer threats and 
violence in a foreign country for any number of reasons relating to her social, 
economic, family, ·or other personal circumstances. Yet the asylum statute 
does not provide redress for all misfortune. It applies when persecution 
arises on account of membership in a protected group and the victim may not 
find protection except' by taking refuge in another country. 

The INA does not define "persecution on account of ... membership in 
a partjcular social group." The Board first addressed the term in Matter of 
Acosta, 19 I&N Dec. 211, 233 (BIA 1985), where it interpreted a "particular 
social group" in a manner consistent with the other four grounds of 
persecution identified in section 110l(a)(42)(A)-race, religion, nationality, 
or political opinion. Id. The Board concluded that a "particular social group" 
required a "group of persons all of whom share a common, immutable 
characteristic" that "the members of the group either cannot change, or 
should not be required to change because it is fundamental to their individual 
identities or consciences." Id. The Board noted that the "shared 
characteristic might be an innate one such as sex, color, or kinship ties, or in 
some circumstances, it might be a shared past experience such as former 
military leadership or land ownership." Id. 

In Matter of R-A-, 22 I&N Dec. 906, 917-23 (BIA 1999) (en bane), the 
Board considered whether a victim of domestic violence could establish 
refugee statlis as a member of a particular social group consisting of similarly 
sitUated women. The Board held that the mere existence of shared 
circumstances would not turn those possessing such characteristics into a 
particular social group. Id. at 919. Rather, the members of a particular social 
group must not merely share an immutable characteristic, but must also be 
recognized as a distinct group in the alien's society, id. at 918-19, and the 
persecution must be motivated by membership in that social group, id. at 
919-22. Attorney General Reno vacated that decision for reconsideration in 
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light of a proposed regulation, see 22 I&N Dec. 906, 906 (A.G. 2001), but 
no final rule ever issued, and the case was eventually resolved in 2009 
without further consideration by the Board. Despite the vacatur of R-A-, both 
the Board and the federal courts have continued to treat its analysis as 
persuasive. 

In the years after Matter ofR-A-, theBoardrefined the kgatsfandard for . 
particular social groups. By 2014, the Board had clarified that. applicants for 
asylum seeking relief based on "membership in a particular social group" 
must establish that their purported social group is "( 1} composed of members. 
who share a common immutable characteristic, (2} defined with particularity, 
and (3) socially distinct within the society in question." Matter of M-E-V-G, 
26 I&N Dec. 227, 237 (BIA 2014). Applicants must also show that their 
membership in the particular social group was a central reason for their 
persecution. See 8 U.S.C. § 1158(b)(l)(B)(i); Matter of W-G-R-, 26 I&N 
Dec. 208, 224 (BIA 2014). Where an asylum applicant claims that the 
persecution was inflicted by private conduct, she must also establish that the 
government was unable or unwilling to protect her. See, e.g., Acosta, 19 I&N 
Dec. at 222. 

Later that year, the Board decidedA-R-C-G-, which recognized "married 
women in Guatemala who are unable to leave their relationship" as a 
particular social group-without performing the rigorous analysis required 
by the Board's precedents. 26 I&N Dec. at 389; see id. at 390-95. Instead, 
the Board accepted the concessions by the Department of Homeland Security 
("DHS") that the respondent suffered harm rising to the level of past 
persecution, that she was a member of a qualifying particular social group, 
and that her membership in that group was a central reason for her 
persecution. Id. at 395. 

I do not believe A-R-C-G- correctly applied the Board's precedents, and 
I now overrule it. The opinion has caused confusion because it recognized 
an expansive new category of particular social groups based on private 
violenc;:e. Since that decision, the Board, immigration judges, and asylum 
officers have relied upon it as an affirmative statement of law, even though 
the decision assumed its conclusion and did not perform the necessary legal 
and factual analysis. When confronted with asylum cases based on purported 
membership in a particular social group, the Board, immigration judges, and 
asylum officers must analyze the requirements as set forth in this opinion,· 
which restates and where appropriate, elaborates upon, the requirements set 
forth inM-E-V-G and W-G-R-. 

In this matter, the immigration judge initially denied the respondent's 
asylum claim, which arises out of allegations of domestic abuse suffered in 
El Salvador. In reversing the immigration judge's decision, the Board did 
little more than cite A-R-C-G- in finding that she met her burden of 
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establishing that she was a member of a particular social group. In a·ddition 
to failing meaningfully to consider that question or whether the respondent's 
persecution was on account of her membership in that·group, the Board gave 
insufficient deference to the factual frndings of the immigration judge. 

For these and other reasons, I vacate the Board's decision.and remand for 
further proceedings before the 'immigration judge consistent with this 
opinion. In so doing, I reiterate that an applicant for asylum on account of 
her membership in a purported particular social group must demonstrate: (1) 
membership in a particular group, which is composed of members who share 
a common immutable characteristic, is defined with particularity,. and is 
socially distinct within the society in question; (2) that her membership in 
that group is a central reason for her persecution; and {3) that the alleged 
hann is inflicted by the government of her home country or by persons that 
the government is unwilling or linable to control. See M-E-V-G-, 26 I&N 
Dec. at 234--44; W-G-R-, 26 I&N Dec. at 209-18, 223-24 & n.8. 
Furthermore, when the applicant is the victim of private criminal activity, the 
analysis must also "consider whether government protection is available, 
internal relocation is possible, and persecution exists countrywide." M-E-V­
G-, 26 I&NDec. at 243. 

Generally, claims by aliens pertaining. to domestic violence or gang 
violence. perpetrated by non-governmental actors will not qualify for 
asylum. 1 While I do not decide that violence inflicted by non-governmental 
actors may never serve as the basis for an asylum or withholding application 
based on membership in a particular social group, in practice such claims are 
unlikely to satisfy the statutory grounds for proving group persecution that 
the government is unable or unwilling to address. The mere fact that a 
country may have problems effectively policing certain crimes-such as 
domestic violence or gang violence-or that certain populations are more 
likely to be victims of crime, cannot itself establish an asylum claim. 

I. 

The respondent, a native and citizen of El Salvador, entered the United 
States illegalJy and was apprehended by U.S. Customs and Border Protection · 
agents in July 2014. After being placed in removal proceedings, the 
respondent filed.an application for asylum and withholding ofremoval under 

1 Accordingly, few such claims would satisfy the legal standard to determine whether an 
alien has a credible fear of persecution. See 8 U.S,C. § 1225(b)(l)(B)(v) (requiring a 
"significant possibility, taking into account the credibility of the statements made by the 
alien in support of the alien's claim and such other facts as are lmown to the officer, that 
the alien could establish eligibility for asylum under section 1158 of this title [8 U.S.C. § 
1158]"). 
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the INA; 8 U.S.C. §§ 1158, 123 l(b)(3), and for withholding ofremoval under 
the regulations implementing the United Nations Convention Agafost · 
Torture. 

The respondent claimed that she was eligible for asylum because she was 
persecuted on account of her membership in the purported particular social 
group of "El Salvadoran women who are unable to leave their domestic 
relationships where they have children in common". with their partners. 
Matter of A-B-, Decision Denying Asylum Application at *8, (Immig. Ct. 
Dec. 1, 2015). The respondent asserted that her ex-husband, with whom she 
shares three children, repeatedly abused her. physically, emotionally, and 
sexually during and after their marriage. Id. at *2-3). · 

Tn December 2015, the immigration judge denied all relief and ordered 
the respondent removed to El Salvador. The immigration judge denied the 
respondent's asylum claim for four independent reasons: (1) the respondent 
was not credible; (2) the group in which she claimed membership did not 
qualify as a "particular social group" within the meaning of 8 U.S.C. § 
l 10l(a)(42)(A); (3) even if it did, the respondent failed to establish that her 
membership in a social group was a central reason for her persecution; and 
( 4) she failed to show that the El Salvadoran government was unable or 
unwilling to help her. Id. at · *4-15. The respondent appealed the 
immigrationjudge's decision to the Board; · 

In December 2016, the Board reversed and remanded with an order to 
grant the respondent asylum after the completion of background checks. 
Matter ofA-B-, (BIA Dec. 8, 2016). The Board found the immigration 
judge's adverse credibility determinations clearly erroneous. Id. at *l-2. 
The Board further concluded that the respondent's particular social group 
was substantially similar to "married women in Guatemala who are unable 
to leave their relationship," which the Board had recognized in Matter of A­
R-C-G-, 26 I&N Dec. at 390. A-B- at *2 .. Moreover, the Board held that the 
immigration judge clearly erred in finding that the respondent could leave 
her ex-husband, and that the respondent established that her ex-husband 
persecuted her because of her status as a Salvadoran woman unable to leave 
her domestic relationship. Id. at *2-3. Finally, the Board determined that 
the El Salvadoran government was unwilling or unable to protect the 
respondent. Id. at *3-4. 

In August 2017, the immigration judge issued an order purporting to 
certify and administratively return the matter to the Board in light of 
intervening developments in the law. 2 Matter of A-B-, Decision and Order 

2 As explained in my order of March 30, Matter of A-B-, 27 I&N Dec. 247, 248-49 (A.G. 
2018), the immigration judge's sila sponte order purporting to certify the matter back to 
the Board was procedurally defective because the immigration judge had not issued any 
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.· ... 

of· Certification, ··(Immig. Ct. Aug. 18, 2017).. The immigration judge 
observed that severa_l courts of appeals had recently held that domestic­
violence victims failed to prove their entitlement ·to asylum based on 
membership in particular social groups. See id. at *2-'-3 (citing Fuentes­
Erazo v. Sessions, 848 F.3d 847, 853 (8th Cir. 2017); Cardona v. Sessions, 
848 F.3d 519, 523 (1st Cir. 2017); Marikasi v. Lynch, 840 F.3d 281, 291 (6th 
Cir. 2016); Vega-Ayala v. Lynch, 833 F.3d 34, 40 (1st Cir. 2016)}. The 
immigration judge thus believed that the precedents relied upon by the Board 
in its December 2016 decision were no longer good law. A-B- at *3-4 
(Immig. Ct. Aug. 18, 2017). 

In particular, the immigration judge cited the Fourth Circuit's opinion in 
Velasquez v. Sessions, 866 F .3d 188 (4th Cir. 2017), which denied the 
petition for review on 1.he ground that the alien had not established that her 
alleged persecution was on account of her membership in a particular sociµ.l 
group. A-B- at *3-4 (Immig. Ct. Aug. 18, 2017) (citing Velasquez, 866 F.3d 
at 19}). DistinguishingA-R-C-G- because ofDHS's concessions there, 866 
F.3d at 195 n.5, the court in Velasquez reiterated that"'[ e]vidence consistent 
with acts of private violence odhat merely shows that an individual has been 
the victini of cdniinal activity does not constitute evidence of persecution.on 
a statUtorily protected ground."' Id. at 194· (quoting Sanchez -v. US. Att'y 
Gen., 392 F.3d 434, 438 (11th Cir. 2004)). The court further noted, "'the. 
asylum ·statute was not intended as a panacea for the numerous personal 
altercations that invariably characterize economic and social relationships."' 
Id. at 195 (quoting Saldarriaga v. Gonzales, 402 F.3d 461, 467 (4th Cir. 
2005)). 

In a concurrence, Judge Wilkinson reiterated that the particular social 
groups protected from persecution under the asylum statute must be 
understood in the context of the other grounds for protection, which concern 
specific segments of the population who are marginalized or subjected to 
social stigma and prejudice. Id. at 198 (Wilkinson, J., concurring). Noting 
that victims of private violence were "seizing upon the 'particular social 
group' criterion in asylum applications," Judge Wilkinson considered the 
example of applicants who claim to be the victims of gang violence. Aliens 
seeking asylum on.that basis "are often not 'exposed to more violence or 
human rights violations than other segments of society,' and 'not in a · 
substantially different situation from anyone who has crossed the gang, or. 
who is perceived to be a threat to the gang's interests."' Id. at 199 (quoting 
Matter ofS-E-G-, 24 I&N Dec. 579, 587 (BIA 2008)). Herecognized that 
the Board "has previously explained that 'victims of gang violence come 
from all segments of society, and it is difficult to conclude that any "group," 

decision for the Board to review. Neither the immigration judge nor the Board has taken 
any other actions in this matter since the Board issued its December 2016 decision. 
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as actually perceived by the criminal gangs, is much narrower than the 
general population."' Id. (quoting M-E-V-G-, 26 I&N Dec. at 250). The 
pervasive nature of this violent criminality, in Judge Wilkinson's view, 
suggested that membership in a purported particular social group "is often 
not a central reason for the threats received, but rather is secondary to a 
grander pattern of criminal extortion that pervades petitioners' societies." Id. 

·On March 7, 2018, pursuant to 8 C.F.R. § 1003. l(h)(l)(i), I directed the 
Board to refer this matter to me for my review. I invited the parties and any 
interested amici to submit briefs on the following question: 

Whether, and under what circumstances, being a victim of private 
criminal activity constitutes a cognizable "particular social group" for 
purposes of an application for asylum or withholding of removal. · 

A-B-, 27 I&N Dec. at 227. After certifying this .case, I received party 
submissions from the respondent and DHS and tWelve amicus brfofa. . 

II. 

As a threshold matter, I address the respondent's procedural objections 
concerning my authority to review this case and the certification procedure. 

A. 

The respondent argues that I lack the authority to certify the Board's 
decision because it did not reacquire jurisdiction following its remand to the 
immigration judge. In the respondent's view, the Attorney General's 
authority to certify and review immigration cases is restricted to cases over 
which the Board expressly retains jurisdiction, excluding any cases that have 
been remanded for further proceedings. This restrictive interpretation of my 
jurisdiction finds no support in the law. 

Under the INA,"[ t]he Attorney General enjoys broad powers with respect 
to 'the administration and enforcement of (the INA itself] and all other laws 
relating to the immigration and naturalization of aliens."' Blanco de 
Belbruno v. Ashcroft,.362 F.3d 272, 279 (4th Cir. 2004) (quoting 8 U.S.C. § 
1103(a)(l)); see also Henderson v. [NS, 157 F.3d 106, 126 (2d Cir.· 1998) 
("[T]he extraordinary and pervasive role that the Attorney General plays in 
immigration matters is virtually unique."); Matter of D-J-, 23 I&N Dec. 572, 
573-74 & n.3 (A.G. 2003) (describing Attorney General's review authority 
under 8 U.S.C. § 1226(a)). The INA grants the Attorney General the 
authority to "review such administrative determinations in immigration 
proceedings, delegate such authority, and perform such other acts as the 
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Attorney General determines to be necessary for carrying out" his duties 
related to the immigration and naturalization of aliens. 8 U.S.C. § 
1103(g)(2). · This authority includes the power to refer cases for my review, 
see 8 C.F.R. § 1003.l(h)(l), which the First Circuit has called an "unfettered 
grant of authority," Xian Tong Dong v. Holder, 696 F.3d 121, 124· (1st Cir. 
2012). Nothing in the INA or the implementing regulations precludes the 
Attorney General from referring a case for review simply because the Board 
has remanded the case for further proceedings before· an immigration judge. 

It is likewise irrelevant that there has not been a fmal decision from the 
· Board either granting or denying relief. The relevant· federal regulation 

states: "The Board shall refer to the Attorney General. for review .. of its 
decision all cases· that . . . ·the Attorney General directs the ·Board to refer to 
him." 8 C.F.R § 1003.l(h)(i). Nothing in· section ·100_3.l(h) requires, or 
even suggests,"that the only Board "decisions': the· Attorney General can 
review are final decisions that defmitively grant· or deny relief to a 
respondent. Nor do the applicab~e regulations or the INA define "decision" 
as a "fmal" decision. See id. § .1001.1 (defining terms in the· relevant 
chapter); 8 U.S.C. § 1101 (defming terms under the Act). 

B. 

Both the respondent and certain amici also raise due process· concerns 
with my certification of this matter. They argue principally that my 
certification improperly bypassed the Board and deprived it of the 
opportunity to consider the certified question in the first instance. The Board 
exercises "only the authority provided by statute or delegated by the Attorney 
General," Matter of Castro-Tum, 27 I&N Dec. 271, 282 (A.G. 2018), and the 
regulations allow the Attorney General to certify any case that1 is before the 
Board orwhereithas rendered a decision, 8 C.F.R § 1003.l(h). In any event, 
the respondent has already received full and fair opportunities to present her 
asylum claimbefore both the immigration judge and the Board. After those 
proceedings, both the immigration judge and the Board issued written 
decisions that analyzed the validity_ of the respondent's proposed particular 
social group and whether the respondent qualified for asylum on that ground. 

The respondent also argues that the certification violated her due process 
rights because alleged "irregularities" .in the certification "reflect 
prejudgment of her claim and lack of impartiality, in contravention of her 
right to a full and fair hearing by a neutral adjudicator."3 There is no basis 

3 The only alleged "irregularity" cited by respondent is the notion that "[g]iven that 
Respondent's case was not under active consideration by Judge Couch or the Board at the 
time of the Attorney General's referral order, it is not clear how the Attorney General 
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to this claim. The respondent and some amici complain that I have advanced 
policy views on immigration matters as a U.S. Senator or as Attorney 
General, but the statements they identify have no bearing upon my ability to 
faithfully discharge my legal responsibilities in this case. I have made no 
public statements regarding the facts of respondent's· case, and I have no 
"personal interest in the outcome of the proceedings." Strivers v. Pierce, 71 
F.3d 732, 741 (9th Cir. 1995). 

Nor is there any requirement that an administrator with significant 
policymaking responsibilities withdraw from "interchange and discussion 
aboutimportcint issues." Ass 'n of Nat 'l Advertisers, Inc. v. FTC, 627 F .2d 
1151, 1168 (D.C. Cir. 1979). As the Supreme Court has held, a decision 
maker need notbe "disqualified simply because he has faken a position, even 

· in public, on a policy issue related to the dispute, in the absence of a showing 
that he is not 'capable of judging a particular controversy fairly on the basis 
of its own circumstances."' Hortonville Joint Sch. Dist. No. I v. Hortonville 
Educ. Ass'n, 426 U.S. 482, 493 (1976) (quoting United States v. Morgan, 
313 U.S. 409, 421 (1941)). If policy statements about immigration-related 
issues were a basis for disqualification, then no Attorney General could fulfill 
his or her statutory obligations to review the decisions of the Board. 

III. 

I tum now to the question of whether, and under what circumstances, 
being a victim of private criminal activity constitutes persecution on account 
of membership in a particular social group. 4 

A. 

An applicant for asylum bears .the burden of establishing that she "is a 
refugee within the meaning of section 1101(a)(42)(A)" of the INA. 8 U.S.C 
§ 1158(b)(l)(A), (B)(i). Under that· definition, the applicant . must 
demonstrate that she is an alien outside her country of nationality "who is 

became aware of Respondent's case." Respondent's Opening Br. at 18 n.5. The Attorney 
General has the express authority under the INA to review "administrative determinations 
in immigration proceedings." 8 U.S.C. § 1103(g)(2). The suggestion that there is 
something "irregular" about my exercise of that authority is meritless. 
4 The respondent in this case also applied for withholding of removal under 8 U.S.C 
§ l23l(b)(3) and for protection under the United Nations Convention Against Torture 
("CAT"), see. 8 C.F.R. § 1208.16(c). Because the Board sustained the respondent's appeal 
as to her asylum claim, the Board did not address the immigration judge's denial of her 
applications for withholding ofremoval or for CAT protection. See A-B- at *4 (BIA). My 
opinion addresses only respondent's asylum claim. On remand, the immigration judge 
may consider any other issues remaining in the case. 
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unable or unwilling to return to, and is unable or umv111ing to avail ... herself 
of the protection of, that country ·because of perse.cution or a weU:-founcied 
fear of persecution on account of race, religion, nationality, membership in a 
particular social group; or political opinion." Id. § l10l(a)(42)(A). Here, 
the.respondent claims that sh.e is eligible for asylum because of persecution 
she suffere.d on account of her purported :membership' in a particular social 
group-"El · Salvcidoran women who ·are unable ·to ie~ve their domestic. 
relationships where they have children in common" with their partners. · 

As the Board . and the federal courts have repeatedly recognized; the 
phrase "membership in a· particular social group" is ambiguous. Matter of 
Acosta, 19 I&N Dec. at 232-33; Matter of M-E-V.:.G-, 26I&N Dec. at 230; 
Matter of W-G-R-, 26 I&N at 209; see also, e.g., Ngugi v. Lynch, 826 F.3d 
1132, 1138 (8th Cir. 2016); Gonzalez v. U.S. Att'y Gen., 820 F.3d 399, 404 
(11th Cir. 2016); Henriquez-Rivas v. Holder, 707 F.3d 1081, 1083 (9th Cir. 
2013) (en bane); Mayorga-Vidal v. Holder, 675 F.3d 9, 17 (1st Cir. 2012); 
Valdiviezo-Galdamez v. US. Att'y Gen., 663 F.3d 582, 612 (3d Cir. 2011). 
Neither the INA nor the implementing regulations define "particular .social 
group." 5 "The concept is. even more elusive because there is no ciear 
evidence of legislative intent." Valdiviezo-Galdamez, 663 F.3d at 594 .. As 
then-Judge Alito noted for the court, "[ r ]ead in its broadest literal sense, the 
phrase is almost completely open.:ended. Virtually any set including more 
than one person could.be described as a 'particular social group.' Thus, the 
statutory language standing alone is not very instructive." Fatin v. INS, 12 
F.3d 1233, 1238 (3d Cir. 1993) (Alito, J.). 

The Attorney General ·has primary responsibility for . construing 
ambiguous provisions in the immigration laws. M-E-: V-G-, 26 I&N Dec. at 
230; see also 8 C.F.R. § 1003.l(g). The INA provides that the 
"determination and ruling by the Attorney General ·with respect to all 
questions oflaw shall be controlling." 8 U.S.C. § l 103(a)(l). The Attorney 
General's reasonable construction of an ambiguous term in the Act, such as 
"membership in a particular social group," is entitled to deference. See Nat 'l 
Cable & Telecomms. Ass'n v. Brand X Internet Servs., 545 U.S. 967, 980 
(2005); Chevron, US.A., Inc. v. Natural Res. Def Council, Inc., 467 U.S. 
837, 844 (1984); see also Negusie v. Holder, 555 U.S. 511, 516 (2009) 

5 .One of Congress's primary purposes in passing the Refugee Act of 1980; Pub. L. No. 
96-212, 94 Stat. 102, was to implement the principles agreed to in. the United Nations 
Protocol Relating to the Status of Refugees; Jan. 31, 1967, 19 U.S.T. 6223, 606 U.N.T.S. 
267 (entered into force Oct. 4, 1967; for the United States Nov. 1, 1968), as well as the 
United Nations Convention Relating to the Status of Refugees, July 28, 1951, 19 U.S.T. 
6259, 189 U.N.T.S. 150 (entered into force Apr. 22, 1954)). SeeINSv. Cardoza-Fonseca, 
480 U.S. 421, 436-37 (1987). The Protocol offers little insight into the definition of 
"particular social group," which was added to the Protocol "as an afterthought." Acosta, 
19 I&N Dec. at 232. 
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("Consistent with the rule in Chevron ... , the BIA iS entitled to deference 
in interpreting ambiguous provi.sions of the INA."); id . . at 525 (Scalia, J., 
concurring} (citing Chevron and .. agreeing that "the agency is entitled 'to 
ariswer" whether the alien :fa statutorily' barred from receiving asylum); 
Aguirre-Aguirre, 526 U.S. at 425 ("judicial deference to the Executive 
Branch is especially appropriate in the immigration context where officials 
exercise especially sensitive political functions that implicate questions of 
foreign relations" (quotations omitted)). Thus, every court of appeals to have 
considered the issue has recognized that the INA's reference to the term 
"particular social group". l.s inherently ambipous and has deferred to 
decisions of the Board interpreting that phrase. 

The Supreme Co-urt has "also· made clear that administrative agencies are 
.,....,._+ 'h,._,,.,....,.-1 'hu :,...,..1,._ ... 1,,r11r-1<:>1 1r1tP.1"1"\..-P.t<:1t1/'"\nc /'"\f" <:1..-nh-icr11/'"\11c ct!'ltntf\rV 
l..LVL. UVU-l.LU U J £1.L.LV.1. J U.U..t.VJ.UJ.. .L.L.J...lAl.L p..i.vl-U..&...l.V.L.l.~ '-./..&.. 11...-l..l...l..J...U'.l.b'-'J-'\..Jt.A-U u"'~"''-'+-"''--'.1. J 

interpretations, becau.se there is 'a presumption that Congress, when it left 
ambiguity in a statute llieant for implementation by an agency, understood 
that the ambiguity would be resolved, first arid foremost, by the agency, and 
desired the agency (rather than the courts) to possess whatever degree of 
discretion the ambiguity allows."' Matter of R-A-, 24 I&N Dec. 629, 631 
(A.G. 2008) (quoting Brand X, 545 U.S. at 982 (internal. quotation and 
citations omitted)). "A court's prior judicial construction of a statute trumps 
an agency construction otherwise entitled to Chevron deference only if the 
prior court decision holds. that its construction follows from the unambiguous 
terms ofthe statute and thus· leaves no toom for agency discretion.'' Brand 
X, 545 U.S. at 982. . . . . . . . 

B. 

In a number of opinions spann~ng several decades, the Board has 
articulated and refined the standard for persecution on account of 
membership in a "particular social group" so that this . category is ·not 
boundless. The Board first interpreted the term in Matter of Acosta, 19 I&N 
Dec. at 233. Applying the canon of ejusdem generis, the Board concluded 
that the phrase "particular social group" should be construed in a manner · 
consistent with the other grounds for persecution in the statute's definition 
of refugee: race, religion, nationality, and political opinion. Id. Noting that 
each of these terms describes "a characteristic that either is beyond the power 

6 See, e.g., Reyes v. Lynch, 842 F.3d 1125, 1135 (9th Cir. 2016); Gonzalez, 820 F.3d at 
404; Zaldana Menijar v. Lynch, 812 FJd 491, 498 (6th Cir. 2015); Cantarero v. Holder, 
734 F.3d 82, 85 (1st Cir. 2013); Cece v. Holder, 733 F.3d 662, 668-69 (7th Cir. 2013) 
(en bane); Orellana-Monson v. Holder, 685 F.3d 511, 520 (5th Cir. 2012); Lizama v. 
Holder, 629 F.3d 440, 446 (4th Cir. 2011); Ngengwe v. Mukasey, 543 F.3d 1029, 1033 
(8th Cir. 2008); Niang v. Gonzales, 422 F.3d 1187, 1199 (10th Cir. 2005); Ucelo-Gomez 
v. Mukasey, 509 F.3d 70, 72 (2d Cir. 2007); Patin, 12 F.3.d at 1238-39 (3d Cir. 1993). 
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of an individual to change or is so fundame~tal to individU:ai identity or 
conscience that it ought not be required: to be changed/' the Board concluded 
that persecution on acco-unt of membership in a particular soCial group must 
similarly mean "persecution that is directed toward an individual who is a 
member of a group of persons all" of whom shate a common, immutable 
characteristic." Id. The Board stated that this definition "preserve[d] the 
concept that refuge is restricted to individuals who are either unable by' their 
own actions, or as a matter of conscience should not be required, to avoid · 
persecution." Id. at 234. · . · · 

In 1999; the Board, sitting en bane, considered for the first time "whether 
the repeated spouse abuse inflicted bn the respondent makes ·her eligible for . 
asylum as an alien who has been persecuted on account of her membership 
1..-. o no...+1"n1a.;. cnf'1a1 crrrn1n ,,. h'_J_ ')') TRrl\TnPl' !Olt Q{)7 Tn !Ol thnrrmah ,JirPll-
.1..1.J. u pu..t.LoLV\....J-.LL-1.-.L IJ'-1V..l.\..l.-.L f:>.L'-''-""¥• J..'l.. .,/..L ' -- ................ ..l.., .._,,,, ............... ,.,.... .... ../""I • ................ - ,., ......... ...., .... __ o_._ ...... , ·~ -· ........... 

reasoned opinion, the Board first looked to the plain language of the INA to 
determine whether Congress intended the Act to provide asylum to battered 
spouses who are leaving marriages to. aliens having no ties to the United 
States .. Id. at 913-14. Finding no definitive answer in the language of the 
statute, the Board "look[ ed] to the way in which· the other grounds in the 
statute's 'on account of clause operate." ·Id. ·r,t 914.. Following that 
"significant guidance," the 'Board.corichided that R..:A- was not eligible for 
asylum for two reasons. First, her claimed social group-"Guatemalan 
women who have been involved intimately . with· Guatenialan male 
companions, who believe that women are to live under male· domination"­
did not qualify as a "particular social group" under the INA. Id. at 917-18. 

· And second, even if it did qualify, she failed to show a sufficient nexus 
between her husband's abuse and her membership in that social group. Id .. 
at 923. 

The Board first observed that the purported social group appeared "to 
have been defined principally, if not exclusively, for purposes of this asylum 
case, and without regard to the question of whether anyone in Guatemala 
perceives this group to exist in any form whatsoever." Id. at 918. ·The Board 
found "little or no relation [of the purported social group] to the way in which 
Guatemalans· might identify subdivisions within. their own society or 
otherwise might perceive individuals either to possess or to lack an important 
characteristic or trait." Id. The Board reasoned that for a social group to be 
viable for asylum purposes, there must b.e some showing of how the 
immutable characteristic shared by the group is understood in the alien's 
home country so that the Board can "understand that the potential persecutors . 
in fact see persons sharing the characteristic as warranting suppression or the 
infliction of harm." Id. · 

The Board held that a "particular social group" should be recognized and 
understood to be a societal faction or a.recognized segment of the population 
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in the alien's society. R-A-, 22 I&N.Dec. at 918. · The Board found that 
R-A- had "shown neither thatthe victims of spouse abuse viewthemselves 
as members of this group, nor, most importantly, that their male oppressors 
see their victimized companions as part of this group." Id. Without such a 
showing, the Board concluded that "if the alleged persecutor is not even 
aware of the group's existence, . it becomes harder to understand how the 
persecutor may have been motivated.by the victim's 'membership'· in the 
group to inflict the harm on the victim." Id. at 919.· · · . . 

Iri addition to holding that R.:.A- 's proposed group did not qualify as a 
"particular social group," the Board also held that' she had not shown the 
persecution was "on account of' her membership in the group. Id. at 920; 
see 8 U.S.C. § 110l(a)(42)(A). Even if the· Board were to accept the 
1"'PCrtt"'-nrlPnt'c "Y'\1"'{"\rtf'-CPrl Cf"\r-1.::il . crt"t"'-llrt ChP "h.::ic nAt P.ct.::ihl1chPti th>it ·hp.r 
.LVC'.'J:-'V.L.l.\...J.V.L.L'- 0 J:--'.LVJ:-'Vl.)V\...f- UVV.J..\..-1-.L 0..1...vL-J..y, Ll.L.J..V .L1!..+U ..l...l.'\J"' ....,..,.,,~..._,. .... ..._L.>.L.L--. ..,........_~,., ..._..._....,..._ 

husband has targeted and harmed [R.:.A-] because he perceived her to be a 
member of this particular social group." R-A-, 22 I&NDec. at 920. R-A-'s 
husband targeted her "because she was his wife, not because. she. was .a 
member of some broader collection of women, h6wever defined, whoni he 
believed warranted the infliction of harm." Id. · · · .. · ·. . . · 

On January i 9' 2001 ~- Attorney . General Reno summarily vacated 
R-A- and directed the Board to stay consideration of tlie case pending final 
publication of a proposed rule offering guidance· on the definitions of 
"persecutiOn" and "membership in a particular social group" and what it 
means to be "on account of' a protected characteristic. R-A-, 22 I&N Dec. 
at 906; see also 65 Fed. Reg. 76,588, 76,588 (Dec. 7, 2000). No final rule 
ever issued, however. In September 2008, Attorney General Mukasey lifted 
the stay and directed the Board to reconsider the case in light of intervening 
Board and judicial decisions. Matter of R-A-, 24 I&N Dec. 629, 630 (A.G. 
2008). In December 2009, before the Board issued an opinion; R-A- and 
DRS jointly stipulated th.at she was eligible for asylum, resolving the case. 
See A-R-C-G-, 26 I&N Dec. at 391-92 n.12. 

Despite its vacatur, both the Board and federal courts have continued to 
rely upon R-A-. In 2014, the Board stated that the 1999 opinion's "role in 
the. progression of particular social group claims remains relevant." 
M-E-V-G-, 26 I&N Dec. at 231 n.7. In 2013, the Ninth Circuit recognized 
that although "R-A- was later vacated[,] ... litigants and other courts have 
relied heavily upon its analysis." Henriquez-Rivas, 707 F.3d at 1090 n.11. 
Arid in 2011, the Third Circuit quoted R.:.A- at length because "R-A- is" so 
important to the claim. before us here." Valdtviezo-Galdamez, 663 F.3d at 
596-97 & n.8. 

In the years since R-A-, the Board has refined its interpretation of 
"particular social group" on a case-by-case basis. In Matter of C-A-, 23 I&N 
Dec. 951, 959 (BIA 2006), aff'd sub nom. Castillo-Arias v. U.S. Att'y Gen., 
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446 F.3d 1190 (11th Cir. 2006), the Board held that a cognizable "particular 
social group" should generally be "easily recognizable and understood by 
others to constitute social groups." In S-B-G-, 24 I&N Dec. at .584, the Board 
defined the ''particularity" r'equirement as "whether the proposed group can 
accurately be described in a mann.er sufficiently· distinct that the group would 
be recognized, in the society in question, as a discrete class of persons." In 
Matter of E-A-G-, 24 I&N Dec. 591, 594 (BIA 2008), the Board further 
explained that "the extent to .which members of a society perceive those with 
the characteristic in question as members of a social gtoup-· is of particular 
importance in determining whether .an alien is a member of. a claimed 
particular social group." . 

In 2014, the Board issued a pair of complementary precedential opinions, 
"fi/f_l?_ T/:_rJ._ .::>nrl W_rJ._'{;>.,: f"'for1f·uina·urh!>t lQ Tif"f"'f"QQ!>r\T'fri f'Qfahl-id1 !> n!>rflC'lll~r J...r.L ..L....I. r ~ f..-1...L.L'-J- rr '-" ..._...__, v . .L."-"'.L.L.L.J..l....l..Lb ,,. ..... _._...,,..., ..o..u ......... -~-uu ...... .a.; . .... ...., ....,;.....,~......,.....,..._.._.._._.__._ """:..t'.....,.....__ ..... ._;...,......_-..._._ 

social group. . Iil those ·cases, . the Board held tha,f an asylum applicant 
claiming membership iii a partiCular socfal group ·must "establish :that the 
group is . (1) composed of members who . share a Cbnirrlon imffiutable 
characteristic, (2) defined with ·partfoufadty, and (3) socially distinct within 
the society in question." M-E-V-G-;26· I&N Dec. at 234, 237; see also 
W-G-R'-, 26 I&N Dec. at 212. The Board explained that those applicants also 
bear the burden of showing that their membership was a central reason for 
their persecution, and that their home government was "unable or unwilling 
to control" the persecutors. W-G-R-, 26 I&N Dec. at 224 & n.8. 

Again echoing R-A-, the Board explained that the requirement that a 
group be socially distinct "considers whether .those with a .common 
immutable characteristic are set apart, or distinct, from other persons within 
the society in some significant way. In other words, if the common 
immutable characteristic were lmown, those with the charactGristic in the 
society in question would be meaningfully distinguished from those who.do 
not have it." M-E-V-G-, 26 I&N Dec. at 238. Members of a particular social 
group will generally understand their own affiliation with that group, as will 
other people in theii country. Id. To be socially distinct, a particular social 
group "must be perceived as a group by society." Id. at 240 .. 

M-E-V-G- also clarified that "a group's recognition for asylum purposes 
is determined by the perception of the society in question, rather than by the 
perception of the persecutor." Id. at 242 .. The Board explained that to do 
otherwise would create.two significant problems. First, it would con:t'late the 
inquiry into whether a "particular social group" is cognizable under the INA 
with the separate and distinct requirement that the persecution be "on account 
of' membership. Id. Second, defming a particular social group from the 
perspective of the persecutor would contradict the Board's prior holding that 
a social group may not be defined exclusively by the fact that its members 
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have been subjected to harm. Id. (citing Matter of A-M-E- &J-G-U-, 24 I&N 
Dec. 69, 74 (BIA2007)). 

Finally, the Board explained that this definition did not abrogate or depart 
from Acosta, 19 I&N Dec. 211, or the Board's other decisions, but rather 
clarified how the definition of "particular social group"· had developed 
through case-by-case adjudication. See W-G-R-, 26 I&N Dec. at 212; 
M-E-V-G-, 26 I&N Dec. at 244-47. -

C. 

Although the Board has articulated a ctms1stent understanding of the term 
"particular social group,'' not ail of its opinions have properly applied that 
f'r<lrnPurrvrlr c:'.hrwtl~r <>RPr -~;{_:.]:?~ T7_rJ._ mirl WJJ._ R _ · thP Ro-~rrl · rlP-01rlPrl 
...L..L~.L.l..1.V VY '-1.J...l.'\....• U.Ll.\..J.l. ".LJ .L-l-..1...L-V~ .J..Y..6... .L-J f '-' ~..l..1..'-"- ff • '-' .A..l... ' '-..1...l.- _._,..._,__... .... ......,_. ......__....,..._.....,_. _ _. 

A-R-C-G-, 26 I&N Dec. 388; which held that "married women in Guatem~la 
who are unable to leave their relationship" could constitute a particular social 
group, id. at 392. Importantly, the Board based its deCision on DHS's 
concessions that: (1) A-R-C-G- suffered harm rising to the level of past 
persecution; (2) A-R-C-G-'s persecution was on account of her membership 
in a particular social group; and (3) A-R-C-G-'s particular social group was 

_cognizable tinder the INA. Id. at 392-95. · m fact, the only legal question not 
conceded by DHS was whether, under applicable Eighth Circuit law, the 
Guatemalan government was unwilling or unable to control her husband. Id. 
at 395; see also Gutierrez-Vidal v. Holder, 709 F.3d 728, 732 (8th Cir. 2013) 
(asylum applicant must show that assaults were either condoned by the 
government or were committed by private actors that the government was 
unwilling or unable to control). The Board declined to answer that question, 
electing instead to remand for further proceedings. 

Because of DHS's multiple concessions, the Board performed only a 
cursory analysis of the three factors required to establish a particular social 
group. The Board concluded that A-R-C-G-'s purported particular social 
group was "composed of members who share the common immutable 
characteristic of gender," and that "marital status can be an immutable 
characteristiC where the individual is unable to leave the relationship." 

- A-R-C-G-, 26 I&N Dec. at 392-93. With respect to particularity, the Board 
observed that the terms defining the group-"married;" "women," and 
"unable to leave the relationship"-had commonly accepted definitions 
within Guatemalan society. Id. at 393. And finally, with respect to social 
distinction, the Board cited evidence that Guatemala has a "culture of 
machismo and family violence," and that although Guatemala's criminal 
laws that prohibit domestic violence, "enforcement can be problematic 
because the National Civilian Police often failed to respond to requests for 
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assistaµce related to dome~tic violence/' Id . . at 394 (quotation marks 
omitted). 

Subsequent Board ·decisions, including the decision certified here, have 
read A-R-C-G- as categorically extending the definitfon of a "particular 
social group" to encompass most Central American domestic violence 
victims. Like A-R-C-G-, these ensuing decisions have. not perfo1med the 
detailed analysis. required. For instance, the Board's decision _in this case 
offered only the co:riclusory statement that the'respondent's:proposed group 
was "substantially similar 't0. that. whfoh we . addressed . in Matter- of 
A-R-C-G~," and that the "totality of the evidence, includiiig the 2014 .. Ei 
Salvador Human Rights Report, estabiishes that the group is : sufficiently 
particular and sbcially distinct in El Salvadoran Society." A-B- at *2. The 
Board's entire analysis of the respondent's proposed p~rticular social group 
consisted of only two sentences. Id. Other Board opinions have s!milady 
treated A.:.R-C-G- as establishing a broad new category of cognizable 
particular social groups. See, e.g., Matter of D-M:..R-:- (BIA June 9, 2015); 
Matter of E-M- (BIA Feb. 18, 2015). . . . 

By contrast, several courts of appeals have expressed skepticism about 
A-R-C-G-. In Velasquez v. Sessions, the Fourth Circuit concluded that the 
petitioner's asyhim claim concerned personal, private conflict.rather than 
persecution on a protected ground. 866 F.3d at 197. The court distinguished 
A-R-C-G~ "because, there, 'the Government conceded that the mistreatment 
suffered by the alien was, at least for one central reason, on account of her 
membership in a cognizable particular social group." 866 F.3d at 195 n.5 
(quotation marks and alterations omitted). In Fuentes-Erazo, the Eighth 
Circuit declined to approve a particular social group of "Honduran women 
in domestic relationships who are unable to leave their relationships"· after 
distinguishing A-R-C-G~ because there "the petitioner's actual n:iembership 
in the proposed particular soeial group was undisputed.". 848 F.3d at 853. 
And in Jeronimo v. US. Attorney General, 678 F. App'x 796 (11th Cir. 
2017), the Eleventh Circuit denied the asylum application of a woman who 

. claimed membership in a group of "indigenous women who live with a 
domestic partner and who suffer abuse and cannot leave safely from that 
domestic partner relationship." Id. at 802-03. The court recognized that in 
A-R-C-G-, "DHS had conceded the petitioner had suffered past persecution 
and the persecution was because of membership in a particular social group." 
Id. at 802. 7 

7 Other appellate courts have resisted attempts to expand A-R-C-G-'s reach. See, e.g., 
Menjivar-Sibrian v. U.S. Att'y Gen.,_ F. App'x. _, 2018 WL 1415126, at *1 (11th 
Cir. Mar. 22, 2018) ("women abused by her partner she cannot control" is not a cognizable 
social group where defining attribute of proposed group is having suffered persecution); 
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IV. 

A-R-C-G- was wrongly decided and should not have been issued as a 
precedential decision. DBS conceded almost all of the legal requirements 
necessary for a victim of private crime to qualify for asylum based ·on 
persecution on account of membership .in a particular social group. 8 To the 
extent that the Board examined the legal questions, its analysis lacked rigor 
and broke with the Board's own precedents. · · · 

A. 

The Board should not have issued A-R-C-G- as a precedential opinion 
hPf'!OlllQP nu~ f'.rlnf'.P:ilP.il rnnd nf thP. rP.lf'vl'lnt 1P.o-l'!1 nllf'QtionQ Prf'r.f'iiP.ntil'll 
~--~~u- ~--~ --~~----- ~~~-u• -- _, __ ---- • --~• --o-- -i--~-----~· - _ _, ___ _, ____ _ 
opinions of the Board are ·binding on immigration judges and guide the 
resolution of future cases. See 8 C.F.R. § 1003.l(d)(l) ("[T]he Board, 
through precedent decisions, shall provide clear and uniform guidance to the 
Service, the immigration. judges, and the general . public on the proper 
interpretation and . administration of the [INA] . and its implementing 
regulations."). Yet the parties in A-R-C-G- decided significant legal issues 
on consent, and such concessions should not set precedential rules.· Many of 
the issues that DBS conceded-such as the "existence of [the proposed] 
particular social group in Guatemala"-. effectively stipulated key· legal 
questions. 

Solorzano-De Maldonado v. Sessions, _ F. App'x _, 2018 WL 1192988, at .*1 (5th 
Cir. Mar. 7, 2018) ("single women living alone targeted by gangs for sexual abuse" does 
not constitute a socially distinct group in Salvadoran society); Perez-Rabanales v. Sessions, 
881F.3d61, 66 (1st Cir. 2018) (finding that purported social group of"Guatemalan women 
who try to escape systemic and severe violence but who are unable to receive official 
protection" lacked particularity and social distinction"); Vega-Ayala, 833 F.3d at 39 
("Being in an intimate relationship with a partner who views you as property is not an 
immutable characteristic."). 
8 In Matter of L-E-A-, 27 I&N Dec. 40 (BIA 2017), the Board similarly used key· 
concessions by DRS to recognize a particular social group that might not have withstood 
the rigorous legal analysis required by Board precedent. The respondent and DRS "agree[ d] 
that· the· immediate family unit of the respondent's father qualifies as a particular social 
group" and "that if family membership is a central reason for persecuting an asylum 
applicant, nexus may be established." Id. at 42. There is reason to doubt that a nuclear 
family can comprise a particular social group under the statllte. See, e.g., Thomas v. 
Gonzales, 409F.3d 1177, 1192 (9th Cir.) (en bane) (Rymer, J., dissenting), rev'd, 547U.S. 
183 (2005). Although the validity of the particular social group analysis in Matter of 
L-E-A- is beyond the scope of this opinion, the case reflects another instance where the 
Board purported to decide significant legal questions based upon concessions by the parties, 
rather than the appropriate legal analysis. 
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But "[p]arties may.not stipulate to.the legal conclusions to be reached by 
the court." Tl Fed, Credit Untori v. 1)eiBonis, 72 F.3d 921, 928 (1st ·Cit. 
{995) (internal quotation marks and alterations omitted); see aiso Swift & 
Co. v. Hocking Valley Ri Co., 243 U.S. 281; 289 (1917) ("If the stipulation 
is to be treated as an agreeinent concerning the legal.effect of admitted facts, 
it is obviously inoperative; since the court cannot be controlled by agreement 
of counsel on a subsidiary question of law."). The same principle has long 
applied before the Board. Matter of A-, 4 I&N Dec. 378, 384 (BIA 1951); 
see also Sagastume v. Holder, 490 F. App'x 712, 715-16 (6th Cir. 2012) 
(holding that immigration judge did not err in denying voluntary departure 
even though the parties had stipulated that the petitioner would qualify for 
such relief "because· "[p ]arties cannot stipulate . around . a statutory 
requirement''.). Given the decision's significm1tliroifations in guiding foture · 

. decisionmakers, the· Board. should not have designated A-R-C-G- as. a 
precedential decision. . · · · · · 

B. 

Had the Board properly analyzed the issues, then it would have been clear 
that the particular social group was not cognizable. The Board's approach in 
A-R-C-.G- was. contrary to the appropriate way that the. Board· has ill the past, 
and must.in the future, approach such.:asyluni.claims. By .. acceptllig DHS's 
concessions ·as conclusive·, the Board iri A-R-C-G:.. created a misleadirig 
impression concerning the cognizability of similar social- groups, and the 
viability of asylum claims premised upon persecution on account of 
membership in such groups. 

1. 

In A-R-C-D-, DHS conceded that A-R-C-G- was a member of a 
"cognizable" social group that was both particular and socially distinct. Id. 
at 392-95. The Board thus avoided considermg whether A-R-C-G- could 
establish the existence of a cognizable particular social group without 
defining the group by the fact of persecution. M-E-V-G-, 26 I&N Dec. at 
232; W-G-R-, 26 I&N Dec. at 215; see also Perez-Rabanales v. Sessions, 881 
F.3d 61, 67 (1st Cir. 2018); Rreshpja v. Gonzales, 420 F.3d 551, 556 (6th 
Cir. 2005); Jonaitiene v. Holder, 660 F.3d 267, 271 (7th Cir. 2011); Castillo­
A1-ias v. US. Atty Gen., 446 F.3d 1190, 1198 (11th Cir. 2006); Moreno v. 
Lynch, 628 Fed. Appx. 862, 865 (4th Cir. 2015). 

To be cognizable, a particular social group must "exist independently" of 
the harm asserted in an application for asylum or statutory withholding of 
removal. M-E-V-G-, 26 I&N Dec. at 236 n.11, 243;. W-G-R-, 26 I&N Dec. 
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. . . 

at 215; Pere;-Rabanales, 881F~3dat67~ Lukwago v. Ashctoft, 329F.3d157, 
172 (3d Cir. 2003). If a group is defined by the persecution ofits niembets, 
then the definition of the group moots the need to establish actual 
persecution. For this reason, "[t]he individuals in the group rnust share a 
narrowing characteristic other than their risk of being persecuted." Rreshpj a, 
420 F.3d at 556 (''If the group with which Rreshpja is associated is defined 
noncircularly-i.e., simply as 'young attractive Albanian women-then any 
young AlbaniCl.n woman Who possesses the subjective criterion of being 
'attractive' would. be eligible· for ·asylum· in the United States."). 
A-R-C-G- never considered that "married women in Guatemala who are 
unable to leave their relationship" was effectively defined to consist of 
women in Guatemala who are victims of domestic abuse because the inability 
"+,.._ 1"'"'""'" nr-:>c· l'rP.<:>tPrl hu h<:>rm ,.._,.. thrP><:>t,,.:,,,,.rJ h<:>rm 

\...V .I.VU V V VY 1..1-L::J V.LVL+\.V\,,...J. lJ J .l...Lf...l...L.l..1..1. V.l. l..L..L.l.VL4-l.'"".1..LV'-+ .l..l.'-"..l..L..L..l..• 

In accepting DHS's coricession that this proposed particuiar social group 
was defined with particularity, the Board limited its analysis to concluding 
that the terms used to describe the group-"married," "women," and "unable 
to leave the relationship"-· have commonly ·accepted definitions within 
Guatemalan society. · A.:R-C-G-, 26 I&N Dec, at 393. · But that misses· the 
point:. To say that each tertii has a commonly understood definition, standing 
alOile, does not establish that these ternis have. the reqhisite particularity l.n 
identifying a. distinct sociafgroup as _such, or that people who meet an· of 
those criteria constitute a discrete social group. A· particular social group 
must not be "amorphous, overbroad, diffuse, or subjective," and "not every 
'immutable characteristic' is sufficiently precise to define a particular social 
group." M-E-V-G-, 26 I&N De.c. at 239. The Board's scant analysis did not 
engage with these requirements or show that A-R-C-G-'s proposed group 
was "defined by characteristics that provide a clear benchmark for 
determining who falls within the group." M-E-FG-, 26 I&N Dec. at 239. 

Social groups defined by their vulnerability to private criminal. activity 
likely. lack the particularity required under M-E-cV-G-, given that broad 
swaths of society may be susceptible to victimization. For example, groups 
comprising persons who are "resistant to gang violence" and susceptible to 
violence from gang members on that basis "are too diffuse to be recognized 
as a particular social group." Constanza v. Holder, 647 F.3d 749, 754 (8th 
Cir. 2011); see also, e.g., S-E-G-, 24 I&N-Dec. at 588;Lizama v. Holder, 629 
F .3d 440, 44 7 (4th Cir. 2011 ); Larios v. Holder, 608 F .3d 105, 109 (1st Cir. 
2010); Lushaj v. Holder, 380 F. App'x 41,. 43 (2d Cir. 2010); Barrios v. 
Holder, 581 F.3d 849, 855 (9th Cir. 2009). Victims of gang violence often 
come from all segments of society, and they possess no distinguishing· 
characteristic or concrete trait that would readily identify them as members 
of such a group. 
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Particular social group definitions that seek to avoid particularity issues. 
by defining a narrow class-such as "Guatemalan women whO' are unable to 
leave their domestic relationships where they have children in common"-· 
will often lack sufficient social distinction to be cognizable as a distinct 
social group; rather than. a description of individual.s sharing certain traits or 
experiences. See R-A~; 22 I&N :bee~ at 918 (holding that R-A- failed to show 
that her claimed sodal group "is a group that is tecogilized and understood 
to be a societal ·faction, or is otherwise a recognized segment of the 
population, within Guatemala"). A particular social group must avojd; 
consistent with the evidence, being too broad to have definable boundaries 
and too narrow to have larger significance in society. . 

DHS similarly admitted thatA-R-C-G- 's proposed particular social group 
HT<)C' """1,,llu A1"+1nnt lnr "'""'"""r11 ..... ·rr that 1+ "'""" ~Acrn1'7<>h1P LI '"R r r.:. ')f:. TRrl\.T YVUO a:lVVJ.U.l.LJ U-J.()L.LJ.J.\,.IL UJ VV.l.l.VVU-.LI...1.6 L.LLU.l-°.1.1' 'l'\'U.~ V'-16.1..1..1.£.JU.Ll.1.V• ..L...L-.L\..-..._.,.-J-, ..t.-1\J ..1.."""'-'.l."1 

Dec. at 392. In support of that concession, the Board cited evidence that 
Guatemala :has .a ·"culture of machismo and family violence" and that, 
although Guatemala has'laws in place· to prosecute domestic vh:Hence crimes, 
"enforcement can·he problematic because the NationalCivilian Police.often 
failed to respond to requests for assistance related to domestic violence." Id. 
at 394 (quotation marks omitted). 9 The Board provided no explanation for 
why it believed that that evidence established that Guatemalan · society 
·perceives, considers, or recognizes "married women in Guatemala who are 
unable to leave their relationship" to be a distinct social group. But the key 
thread running through the particular social group framework is that social 
groups must be classes recognizable by society at large. See W-G-R-, 26 I&N 
Dec. at 217 ("To have the 'social distinction' necessary. to establish a 
particular social group, there must be evidence showing that society in 
general perceives, considers, or recognizes persons sharing the particular 
characteristic to be a group."). Membership in a particular tribe or clan 
within a society is an instructive example: those distinctions often constitute 
a "particular social group" because that is a "highly recognizable, immutable 
characteristic" that makes members recognized in society as a group. In re 
H-, 21 I&N Dec. 337, 342-43 (BIA 1996). By confrast, there is significant 
room for doubt that. Guatemalan society views these women, as horrible as 
their personal circumstances may be, as merribers of a distinct group in 
society, rather than each as a victim of a particular abuser in highly 
individualized circumstances. · 

9 On this point, I note that condusory assertions of countrywide. negative cultural 
stereotypes, such as A-R-C-G-'s broad charge that Guatemala has a "culture of machismo 
and family violence" based on an unsourced partial quotation from a news article eight 
years earlier, neither contribute to an analysis of the particularity requirement nor constitute 
appropriate evidence to support such asylum determinations .. 
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2. 

InA-R-C-G-, DHS also conceded that the respondent established that she 
had suffered past persecution. 26 I&N Dec. at 392. It can be· especially 
difficult, however, for victims of private violertce to prove persecution 
because "[p ]ersecution is something a government does," either directly or 
indirectly by being unwilling or unable to prevent private misconduct. Hor 
v. Gonzales, 400 F.3d 482, 485 (7th Cir. 2005) (emphasis iii. oiiginal). 
Persecution under the asylum statute "does not encompass all treatment that 
our society regards as unfair, unjust, or even unlawful or unconstitutional." 
Patin, 12 F.3d at 1240. · 

Board. precedents have defined "persecution". as having thtee specific 
o.1.o.'t"Y'\ott+CI .. p~'1"'c+ · ""t'"\.PrOAl"llf~n-n" "in'l:r~l'l: .. rP.c : a~ ·.f-t-.tP.nt +A·: taro-Pt· Gt hP11Pf' AT" 
VJ.VJ..LJ.\,.l.ll.t..0. ..L .LLLJL' }'V.l.L>\..IVU-L.J.\..J.L.l. .l..l..l. V V.L VVO U...L.l. .l.J...l.LV.L.LL lAJ .·L-U...l.6V'-' . L"- V_V.L.L\,,,/.l.. . '-1..l. 

characteristic. See Matter of L-E-A~, 27,I&},T Dec .. 40, 44 ri.2 (.f3IA 2017) 
(citing Acosta,_ 19'I&N Dec. at 222). Yet.private criminals are·motivated 
more often by greed or vendettas than by an intent to ''overcome [the 
protected] characteristic of the victim." Matter of Kasinga, 21 I&N Dec. 
357, 365 (BIA 1996). For example, in R-A~, R-A-'s husband targeted her 
"because she was his wife, not because she was a member of some broader 
collection of women, however defined, whom he believed warranted the 
infliction of harm.'1 22.I&N Dec. at 920 . 

. Second, the level of harm must be "severe." Matier ofT-Z-, 24 I&N Dec. 
163, 172-73 (BIA 2007). Private violence may well satisfy this standard, 
and I do not question that A-R-C-G-'s claims of repugnant abuse by her ex­
husband were sufficiently severe. 

Third, the harm or suffering must be "inflicted either by the government 
of a country or by persons or an organization that the government was unable 
or unwilling to control." Acosta, 19 I&N Dec. at 222. The Board declined 
to address this prong of the analysis, instead remanding to the immigration 
judge for further proceedings to . determine whether the Guatemalan 
government was unwilling or unable to control A-R-C-G-'s ex-husband. 

An applicant seeking to establish persecution based on violent conduct of 
a private actor "must show more than 'difficulty ... controlling' private 
behavior." Menjivar v. Gonzales, 416 F.3d 918, 921 (8th Cir. 2005) (quoting 
Matter of McMullen, 17 I&NDec. 542, 546(BIA1980)). The applicant must 
show that the government condoned the private actions "or at least 
demonstrated a complete helplessness to protect the victims." Galina v. INS, 
213 F.3d 955, 958 (7th Cir. 2000); see also Hor, 400 F.3d at 485. The fact 
that the local police have not acted on a particular report of an individual 
crime does not necessarily mean that the government is unwilling or unable 
to control crime, any more than it would in the United States. There may be 
many reasons why a particular crime is not successfully investigated and 
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prosecuted. Applicants · must .show riot just ·that. the cnme. has gone 
unpunished, but that the. government is ·unwilling or unable io prevent it. 

3. 

Finally, DHS c·onceded the nexus requirement by agreeing.· that 
persecution suffered by A-R-C-G- "was, for at least one central reason, on 
account of her membership in a cognizable .·particular social group." 
A-:R-C-G-; 2618,l:N:J)ec. at392, 395.' This con~lusionsimply does not follow 
from the facts of that c·a$e or simifar cases. Establishing the requi:i:ed'nexus 
between past persecutio:ri and membership in' a'particular·social' group is a 
critical step for victims of private crime who seek asylum. See R-A-, 22 I&N 
f)p.f' !>t Q')(\_ ~~ v p.f thP. Rf'\!>rff iii A nf'\f P'\Tll hrntf> 'fhP: . ~;.nr 1n~ion ·t'h::it ,,._,vv. ......_.., ../ "-'V ....,_,. _..._ ""'"' '-'.L..L- ~'-'L-t<.I.'-+ .................... .-......'-""" _.,. .....,....._ ______ • ..~.....,; ._.· ................ .-: .... ~u ............ ,._.... .....-..__ ... 

A-R-C-G- was persecuted ''on account of'' her status as a married woman· in 
Guatemala who was unabfo to leave her relationship. 

Normally, an alien seeking asylum bears the. burden of establishing a 
nexus between the alleged persecution and one of the five statutory grounds 
for asylum. See 8 U.S.C. § 1158(b)(l)(B)(i); Tamara-Gomez v. Gonzales, 
447 F.3d 343, 349 (5th Cir. 2006). "If the ill-treatment was motivated by 
s'omethirig other than one of these five circumstances; then the .·applicant 
cannot be considered a refugee for purpose of asylum." Zoarab v. Mukasey, 
524 F.3d 777, 780 (6th Cir. 2008). "In analyzing 'particular soeial· group' 
claims" the Board's decisions "require that the persecution or well-founded 
fear of persecution be on account of, or, in other words, because of, the 
alien's membership in that particular social .group." R-A~, 22 I&N Dec. at 
920. The focus in determining whether an alien was persecuted "on account 
of' her group membership is on "the persecutors' motives"-why the 
persecutors sought to inflict harm. INS v. Elias-Zacarias, 502 U.S. 478, 483 
(1992). Reasons incidental, tangential, or subordinate to the persecutor's 
motivation will not suffice. Matter of J-B-N- &S-M-, 24 I&N Dec. 208, 214 
(BIA 2007). 

The nexus requirement is critically important in determining whether an 
alien established an asylum claim. That requirement is "where the rubber 
meets the road" because the "importance of the 'on account of language 
must not be overlooked." Cece, 733 F.3d at 673. "Although the category of 
protected persons [within a particular group] may be large, the number of 
those who can demonstrate the required nexus likely is not." Id. Indeed, a 
"safeguard against potentially innumerable asyluin claims" may be found "in· 
the stringent statutory requirements for all asylum seekers." Id. at 675 .. 

When private actors inflict violence based on a personal relationship with 
a victim, then the victim's membership in a larger group may well not be 
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"one central reason" for the abuse. 10 See, e.g., Zoarab, 524 F.3d at 781 
("Courts have routinely rejected asylum applications grounded in personal 
disputes."). A criminal gang may target people because they have money or 
property within the area where the gang operates, or simply because the gang 
inflicts violence on those who are nearby. See, e.g., Constanza, 647 F.3d at 
7 54. That does not make the gang's victims persmis who have been targeted 
"on account of' their niembership in any social group. · · · 

· Similarly, in domestic violence cases, like A-R-C~O:-, the Board cited no 
evidence thaf her ex~hl1.sbarid attacked her because he was aware of, and 
hostile to, "married women in Guatemala who are unable to· leave. their 
relationship."· Rather, he attacked her because of his preexisting personal · 
relationship with the victim. See R-A-, 22 I&N Dec. at 921 ("the record does 
nr.t rpflpr-t fh<:>t f"R_/\_'cl h11ch<:>nr1 hr.rP <:>nu n<:>rt1r-11l!'>r <:>n1n...,r.c1hr tr.urnrri 

'..L.LVL ..LV.J.....LVV\,. \...L..L ......... L_._'- ..!...).. Uj ..l..L'-'f.ULJ' ...... .1...1..'-"" LJ'V..L- ~.1.-'-J .t''-"'..l..&....L"-'~ .... ,.,...,.1. ................................. '-'U.1.0..-J 0..-'-'Tl'-.&..~ 

women who were intimate with abusive partners, women who had previously 
suffered abuse, or women who happened to have been born in, or were 
actually living in, Guatemala"). When "the alleged persecutor is not even 
aware of the group's existence, it becomes harder to understand how the 
persecutor may have been motivated by the victim's 'membership' in the 
group to inflict the harm on the victim." Id. at 919. 

4 .. 

In A-R-C-G-, the Board recognized that it had a duty to evaluate "any 
claim regarding the existence of a particular social group in a country ... in 
the context of the .evidence presented regarding the particular circumstances 
in the country in question," 26 I&N Dec. at 392, but it did not adequately 
observe that duty. ·Although the immigration judge had previously denied 
A-R-C-G-'s applications, the Board accepted, with little or no analysis, 
DHS's concessions to the contrary on nearly every legal issue. By doing so, 
the Board recognized a new category of asylum claims that did not satisfy 
the requirements set forth by the Board's precedent. 

. 10 Even if mistreatment is suffered at the hands of a government official, there is no nexus 
between the purported persecution and one of the grounds for asylum if the dispute is a 
"purely personal matter." Matter of Y-G-, 20 I&N Dec. 794, 799 (BIA 1994); see also, 
e.g., Marquez v. INS, 105 F.3d 374, 380-81 (7th Cir. 1997)(concluding that a commercial 
dispute with a Philippine military officer was "apolitical"); Iliev v. INS, 127 F.3d 638, 642 
(7th Cir. 1997) (holding that a dispute with ~ Bulgarian secret service agent over 
employment was "personal, not political"). The Board has recognized this principle for 
decades, including in cases involving thre_ats of domestic violence. See Matter of Pierre, 
15 I&N Dec. 461, 463 (BIA 1975) (holding that a husband's threats against his wife were 
"strictly personal," even though he was a Haitian government official, and, thus, she did 
not establish persecution). 
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Future social group cases must be governed ·by.the analysis set forth in 
this opinion. · · · 

V. 

Having overrliled4-R-C-G-, I must vacate· the Board's D~cember 2016 
decision· in this case as welL The Board;s cursory an.alysis of the 
respondent's social group consisted of a general citation to A-R-C-G~ and 
country condition reports. Neither immigration judges· nor the Board may 
avoid the rigorous analysis required in determining asylum claims, especially 
where victims of private violence claim persecution based on membership in 
a particular social group. Such claims inust be carefully analyzed under the 
cfonrl!'lrrlc !'lrti"i~fotPrl ·;n thi.c ·nninion · i:inr'l in ni:id Rn!'lril ·r1P.r-.1Cl:innQ Qllr-h i:tQ 
U'-"'4-.L.l.~ ....... ..1..~~ '°"" ........... v'-"" .... .....,.""""'"-'- .L.L..a. ................ LI '-'.t' ............. .._.....,.._.._ .......... i ......... -"-'-.Ly-.._.., .;&..J'.....,_..._ ........ .................................. ~....._ ..... ._., .... ~-·........_ -u 

M-E-V-G- and W-G-R..:. . 
An asylum applicant has the burden of showing her eligibility for asylum, 

8 C.F.R. § 208.13(a), which includes identifying a cognizable social group 
and establishing group membership, persecution based on that membership, 
and that the government was unwilling or unable to protect the respondent. 
The respondent must present facts that undergird each of these elements, and 
the asylum officer, immigration judge, or the Board has the duty to determine 
whether those facts satisfy all of the legal requirements for asylum. 

Of cours·e, if an. alien's asyluni application is fatally flawed in one 
respect-for example, for·faHure to show membership in a' proposed soeial 
group, see Guzman-Alvarez v. Sessions, 701 F. App~x 54, 56-57 (2d Cir. 
2017)-an immigration judge or the Board need not examine the remaining 
elements of the asylum claiin. See, e.g., Perez-Rabanales, 881 F.3d at 67 
("That ends this aspect of the matter. The petitioner's failure to satisfy both 
the particularity and the social distinctiveness requirements defeats her 
attempt to qualify as a refugee through membership in a particular social 
group."). 

Having subjected the Board's decision to plenary review, I also address 
several additional errors and outline other general requirements relevant to 
all asylum applications to prov1de guidance to the Board and ipnnigration 
judge on remand. 

A. 

First, the Board erred in fmding several of the immigration judge's factual 
and credibility determinations to be "clearly erroneous." . 

Under Department regulations, the Board may not engage in fact-finding 
on appeals (except for taking administrative notice of commonly known 
facts). 8 C.F.R. § 1003. l(d)(3)(iv). Furthermore, the Board may "not engage 
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in de nova review of findings off~ct detemiined by an irnin!grationjudge," 
and the immigrationjudge's· factual findiilg$, ''including findings as to the 
credibility of testimony, shall be ieviewed only to determfoe whether the 
findings of the immigration judge are clearly erroneous." Id. 
§ l003.l(d)(3)(i); see also Turkson v. Holder, 667 F.3d 523, 527 (4th Cir. 
2012) (noting that "[t]his rule stems from a sensible understanding of the 
roles and abilities of the two bodies"). Notably, "where credibility 
determinations are at issue, ... 'even greater deference' must be afforded to 
the [immigrationjudge]'s factual findings." Rodriguez v. Holder, 683 F.3d 
1164, 1171. (9th Cir. 2012) (quoting Anderson, v. Bessemer City, 4 70 U.S. 
564, 575 (1985)) .. ·The Board may find an iminigration judge's factual 
findings to be dearly erroneous only if they are "illogical or implausible,'' or 
"t'S:r~t-hrn1t "c111·,nn.rt 1n 1nf'PrPn0P.c +h~+ 1"n!:l'..:; hP Ar~·uJn fr()rn thP. f~~+C! -in fhp. 
YY..l.L.L.LVUL O\..J..}-'l''-'.LL ..L..L.L .l-.LJ.....LV.LV.L.LV\,..'IJ 1.-.l..L.._...'-' ..L...L..1.L4-J t..JV ~"-"'YT.J....L ..L..1...._,_.__._ ..... ..,...._ .......... .._...+....,..,U ........_.._ ... ...__.__ 

record." Id. at 1170 (quoting Anderson, 470 U.S. at 577). · 
Furthermore, the Board "cannot, under a clear error standard of review, 

override or disregard evidence in the record"· or rely "simply on its own 
interpretation of the facts." Ridore v. Holder, 696 FJd 907, 917 (9th Cir. 
2012). If the Board disagrees with an i:milligrationjudge's factual findings, 
a "conclusory pronouncement" that the findings were erroneous "does not 
constitute clear error review." Id. While the Board· purported to apply the 
"clear .error~' standard in this. case, I cannot simply "rely on the Board's 
invocation of the clear error standard." Rodriguez, 683 F.3d at 1170. My 
task is to determine whether the Board "faithfuily employed the clear· error 
standard or engaged in improper de novo review" of the immigration judge's 
factual findings. Id. 

1. 

Here, the Board admitted that the immigration judge identified 
discrepancies and omissions in the respondent's testimony, but discounted 
the adverse credibility determination on various grounds including that the 
supportive affidavits were due greater weight; that the respondent 
sufficiently explained some discrepancies, and that the discrepancies did not 
ultimately undermine the respondent's account. In so doing, the Board failed 
to give adequate deference to the credibility determinations andimproperly 
substituted its own assessment of the evidence. · 

When an asylum applicant makes inconsistent statements, the. 
immigration judge is uniquely advantaged to determine the applicant's 
credibility, and the Board may not substitute its own view of the evidence on 
appeal. See Xiao Ji Chen v. US. Dep't of Justice, 471F.3d315, 334 (2d Cir. 
2006) ("[W]here the [immigration judge]' s adverse· credibility finding is 
based on specific examples in the record of inconsistent statements by the 
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. r. 

, .. •.· 

a_sylum appiicant about matters material tO his claim of persecutiOn, or on 
contradictory or inherently improbable testimony regarding such matters, a 
reviewing court will generally not be able to conclude that a reasonable 
adjudicator was compelled to fmd otherwise." (quotation omitted)). Under 
the REAL ID Act, "[t]here is no presumption of credibility" in favor of an 
asylum applicant. Pub. L. No. 109-13, div. B, §§ 101(a)(3), 119 Stat. 231, 
303 {2005) (codified at 8 U.S.C. § 1158(b)(l)(B)(iii)). Furthermore, the 
identified inconsistencies do not have to be related to· an applicant's ·core 
asylum claim to support an adverse credibility determination: ·"Considering . 
the totality of circti.mstances, and all relevant factors, a trier of fact may base 
a credibility deterlnination on ... the consistency between the applicant's or 
witness's written and oral. statements ... , the internai consistency of each 
c<n,.-.h ot'='t"'TYl"'ttt r <>ttrfl·t"h,,. l'ArlC'~otP....;l'U r.f' C'111'h ct<>fP.mPnfo .,.:,;;fh AfhP.1' P.'<T;rl~nl'P. 
L>UV.J..L CtLU\..V.Ll.J.VJ....l.L' l U.1.J..U. J l<.L..l.V VV.1..1.0J.L:H .. vJ..LV .J V.L 1.::n ... 1.v.1..1. 1..::n.U..L.V.L..L.l.V.1..1.L.IJ YY .L&....Lt. '-JL.,L•.v.1. v,. .L"-f,......,..1...1..vv 

of record ... , without regard to whether an inconsistency, inaccuracy, or 
falsehood goes to the heart of the applicant's claim, or any other.factor." Id. 
(emphasis added). "[O]missions, . inconsistent statements, contradietory 
evidence, and ·inherently improbable testimony are ·appropriate bases for 
making an adverse credibility determination," and the existence bf "only a 
few" such issues. can be. sufficient to · make ari adverse credibility 
determination ·as · to the applicant's entire testimony -regarding past 
persecution. Djadjou v. Holder, 662 F.3d265, 273.,:..74 (4th Cir. 2011}. 

2. 

The Board further erted in concluding- that the immigration judge's 
factual fmdings concerning the respondent's ability to leave her relationship 
and El Salvador's ability to protect her were clearly erroneous. A-B- at *3. 
In support of his findings, the immigration judge cited evidence that the 
respondent was able to divorce and move away from her ex-husband, and 
that she was able to obtain from the El Salvadoran government multiple 
protective orders against him. 11 Although the Board questioned the 
significance of these facts in light of other evidence, it did not establish that 
the immigration judge's conclusions were "illogical or implausible," or 
without support from the record. See Rodriguez, 683 F.3d at 1170: 

Instead, the Board substituted its view of the evidence for that of the 
immigration judge, again violating the standard of review applicable .to the 
factual determinations of immigratiori judges. · 

11 The immigration judge's findings that the respondent was able to leave her relationship 
on the basis of her divorce and her ability to move from the home she shared with her ex­
husband, and that she' was able to obtain some measure of government protectfon, are 
supported by case law considering other particular social group claims. See, e.g., Menjivar­
Sibrian, 2018 WL 1415126, at *1; Vega-Ayala, 833 F.3d at 39. 
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B. 

The Board also erred when it found that the respondent established the 
required nexus between the harm she suffered and her group membership. 
Whether a pirrportedpersecutor was motivated by an alien's group affiliation 
"is a classic factual question," Zavaleta-Policidno v. Sessions, 873 F.3d 241, 
247-48 (4th Cir. 2017) (internal quotation marks omitted), which the Board 
may overturn only if "clearly erroneous." . 

The Board stated that "the record indicates that the ex-husband abused 
[the respondent] from his position of perceived authority, as her ex-husband 
and the father of her children." A-B- at *3. From this, the Board held, in a 
""''''"l"""'.,." .f<:>0h~n.~ that thA "1"Af'n.1"rl <:>c <> urhn.lp c11nni-r+c <> finrl1ncr th<:>t thP 
\..IVJ..l\..l.LUi2:>Vl.J .LUO.l..l.lV.L.l.' L..J..l.UL,. \.-.1..l.V J..VV'-J'.L'"-"J. t.A.-P \A- l''f..l.-'-'-"..1..V U\.J..Pr''-".1..'-'U '-+ .1...1...1...1.."'4-..L.t..1..b .., ............ ..._...,,.. ,.,..._...__, 

respondent's membership in the particular social group of 'El Salvadoran 
women who are unable to leave their domestic relationship where they have 
children in common' is at least one central reason that he ex-husband abused 
her:" Id. Whil~ citing the standard of r~view, the Board did not apply it in 
summarily disniissing the immigration judge's findings. · Moreover, the 
Board's legal analysis was deficient: The Board, required to find "clear 
error" of a factual finding, pointed to no record evidence that respondent's 
husband mistreated her in any part "on account of' her membership in the 
particular social group of "El Salvadoran women who are unable to leave 
their domestic relationship where they have children in common." The 
Board cited no evidence that her husband knew any such social group 
existed, or that he persecuted wife for reasons umelated to their relationship . 

. There was simply no basis in the Board's summary reasoning for overturni:ng 
the immigration judge's factual findings, much less finding them clearly 
erroneous. 

C. 

The Board also erred when it overruled the immigration judge's finding 
that the respondent failed to demonstrate that the government of El Salvador 
was unable or unwilling to protect her from her ex-husband. This inquiry too 
involved factual findings to which the Board did not give proper deference. 
No country provides its citizens with complete security.from private criminal 
activity, and perfect protection is not required. In this case, the respondent 
not only reached out to police, but received various restraining orders· and 
had him arrested on at least one occasion. See A-B- at *14-15 (Immig. Ct. 
Dec. 1, 2015). 

For many reasons, domestic violence is a particularly difficult crime to 
prevent and prosecute, even in the United States, which dedicates significant 
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resources to combating domestic violence. See, e.g., Office of Justice 
Programs, U.S. Dep't of Justice, Extent, Nature, and Consequences of 
Intimate Partner Violence (2000). The persistence of domestic violence in 
El Salvador, however, does not establish .that El Salvador was unable or 
unwilling to protect A-B- from her husband, any more than the persistence 
of domestic violence in the United States means ·that. our government is 
unwilling or unable to protect victims of domestic viOlence. In short, the 
Board erred in finding, contrary to the record and the immigration judge's 
fmdings, that El Salvador was unable or unwilling to protect A-B- and that 
she thus had no choice but to flee the country .. 

D. 

The Board, immigratfon judges, arid all asylum officers should consider 
the following·pol.nts when evaluating an application. for asylum.· First, ·~m 
applicant seeking asylum or withholding of removal based on membership 
in a particular social group must clearly indicate, on ·the record and before 
the immigration judge, the exad delineation of any proposed particular social 
group. See Matter of W-Y-C- & H-0-B-, 27 I&N Dec. 189, 190-91 (BIA 
2018); Matter of A-T-, 25. I&N Dec. 4, 10 (BIA 2009). The immigration 
judge has a responsibility to "ensure that the specific social group being 
analyzed is included in his or her decision," as it critical to the Board's 
"appellate .review that the proposed social group is clear and that the record 
is fully developed." Matter of W-Y-C- & H-0-B-, 27 I&N Dec. at 191. The 
Board must also remember that it cannot sustain an asylum applicant's appeal 
based on a newly articulated social. group not presented before or analyzed 
by the immigration judge. Id. at 192; see also, e.g., Baltti v. Sessions, 878 
F.3d 240, 244-45 (8th Cir. 2017) (finding no jurisdiction to review a newly 
defined social group because the claim based on "membership in that 
narrowed social group" had not been raised below); Duarte-Salagosa v. 
Holder, 775 F.3d 841, 845 (7th Cir. 2014) (declining to address a particular· 
social group raised for the first time on appeal). 

Furthermore, the Board, immigration judges, and all asylum officers must 
consider, consistent with the regulations, whether internal relOcati.on "in the 
alien's home country presents a reasonable alternative before granting 
asylum. Asylum applicants who have "not established past persecution ... 
bear the burden of establishing that it would not be reasonable for him or her 
to relocate, unless the ·persecution is by a government or government­
sponsored." 8 C.F.R. § 1208.13(b)(3)(i). An immigration judge, "in the 
exercise of his or her discretion, shall deny the asylum application of an alien 
found to be a refugee on the basis of past persecution" if it is "found by a 
preponderance of the evidence" that "the applicant could avoid future 
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persecution by relocating to . another part of the . applicant's country of 
nationality, ... and under all the circumstances, it would be reasonable to 
expect the applicant to do so." Id.§ 1208.13(b)(l)(i). Beyond the standards 
that victims of private violence must meet in proving refugee status in the 
first instance, they face the additional challenge of showing that internal 
relocation is not an option (or in answering DHS's evidence that relocation 
is possible). When the applicant has suffered personal harm at the hands of 
only a few specific individuals, internal relocation would seem more 
reasonable than if the applicant were persecuted, broadly, by her country's 
government. 

Finaily, there are .·alternative proper and legal. channels for seeking 
admission to the United States other than entering the country illegally and 
""--l ... l'~...,,,..._.. f"r.. .... nn''CT,"1'11-t'V"l ; ........ ,....,, ..... .0. .......... A'(Tf"']l "'1"\ ..... f'\.,.....AOrl~n.f'r ThA l),Cl'(Tlil"'t'Y\ cta+nt.o. "1.c h11t /"'\nP app.t JLU,t; .LVJ. UL)J 1.UlJ.l .L.l.l a .LVJ..LlV v U.J. }'J..V\..l"""\..l\ .. U . ..l.lb· ..L.LI.V U..LJ J..lU..U . .L C'ILU..'-'U.LV .l~ UU.L V .. L.1.V 

provision in a larger web of immigration laws designed to address individuals 
in many different circumstances," and "[t]o expand that statute beyond its 
obviously intended focus is to distort the entire immigration framework." 
Velasquez, 866 F.3d at 199 (Wilkinson, J., concurring). Aliens seeking a 
better life in America are welcome to take advantage of existing channels to 
obtain legal status before entering the country. Inthis case, A-B- entered the 
country illegally, and when initially apprehended by Border Patrol agents, 
she stated that· her reason for entering the country was "to find work and 
reside" in the United States. .Aliens seeking an improved quality of· life 
should seek legal work authorization and residency status, instead of illegally 
entering the United States and claiming asylum. 12 

VI. 

12 Asylum is a discretionary form of relief from removal, and an applicant bears the burden 
of proving not only statutory eligibility for asylum but that she also merits asylum as a 
matter of dfscretion. 8 U.S.C. §§ 1158(b)(l), 1229a(c)(4)(A)(ii); see also Romilus v. 
Ashcroft, 385 F.3d 1, 8 (1st Cir. 2004). Neither the immigration judge nor the Board 
addressed the issue of discretion regarding the respondent's asylum application, and I 
decline to do so in the first instance. Nevertheless, I remind all asylum adjudicators that a 
favorable exercise of discretion is a discrete requirement for the granting of asylum and 
should not be presumed or glossed over solely because an applicant otherwise meets the 
burden of proof for asylum eligibility under the INA. Relevant discretionary factors 
include, inter alia, the circumvention of orderly refugee procedures; whether the alien· 
passed through any other wµntries or arrived in the United States directly from her country; 
whether orderly refugee procedures were in fact available to help her in any country she 
passed through; whether she made any attempts to seek asylum before coming to the United 
States; the length of time the alien remained in a third country; and her living conditions, 
safety, and potential for long-term residency there. See Matter of Pula, 19 I&N Dec. 467, 
473-74 (BIA 1987). 
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In reaching these conclusions, I do not minimize the vile abuse that the 
respondent reported she suffered at the hands. of her ex-husband or the 

. harrowing experiences of many other victims of domestic violence around 
the world. I understand that many victims of domestic violence may seek to 
flee from their home countries to extricate themselves from a dire situation 

. or to give themselves the opportunity for a better life. But the "asylum statute 
is not a general hardship statute." Velasquez, 866 F.3dat 199 (Wilkinson~ J., 
concurring). As Judge Wilkinson.correctly recognized, the Board's recent 
treatment of the term "particular sodal group" is "at risk of lacking rigor." 
Id. at 198. Nothing in the text of the INA supports the suggestion that 
Congress intended "membership in a particular social group" to be ."some 
omnibus catch-all" for solving every "heart-rending situation." Id. 

T t-1,,,..,.,,.f',.,..,.,,. ,-,.n,,..,..,...,1,,. ~Artffnv ,..,{' 1Lh> r' r!._ ')h. T.Rr1'.T 11,,.,... 1.QQ (RT A ')()1 LI.\ 
.1. Lll\..l.LV.LVJ..\.I VVV.L.LU..L\.I .1.Y..Lui.i.-c . ..t VJ .L.L-"..L\..='-./,..,...'-J '.LJV ...1..'-"'.l."li _._,.vv • .J\ .... HJ \-'-'..a...L.>.. .-v..1.. •j 

and all other opinions inconsistent with the analysis in this opinion, vacate 
the Board's decision, and remand to the immigration judge for further 
proceedings consistent with this opinion. 
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Matter of A-R-C-G- et al., Respondents 

DecidedAugust 26, 2014 

U.S. Department of Justice 
Executive Office for Immigration Review 

Board of Immigration Appeals 

Depending on the facts and evidence in an individual case, "married women in 
Guatemala who are unable to leave their relationship" can constitute a cognizable 
particular social group that forms the basis of a claim for asylum or withholding of 
removal under sections 208(a) a..'1d 2~1(b)(3) of the Immigration and Nationality Act, 
8 U.S.C. §§ 1158(a) and 123l(b)(3) (2012). 

FOR RESPONDENT: Roy Petty, Esquire, Rogers, Arkansas 

FOR THE DEPARTMENT OF HOMELAND SECURITY: George R. Martin, Appellate 
Counsel 

AMICI CURIAE: American Immigration Lawyers Association; 1 C~nter for Gender 
& Refugee Studies;2 Federation for American Immigration Reform;3 National Immigrant 
Justice Center; 4 United Nations High Commissioner for Refugees 5 and Williams 
& Connolly, LLP6 

. 

BEFORE: Board Panel: ADKINS-BLANCH, Vice-Chairman; MILLER and GREER, 
Board Members. 

ADKINS-BLANCH, Vice Chairman: 

In a decision dated October 14, 2009, an Immigration Judge found the 
respondents removable and denied their applications for asylum and 
withholding of removal under sections 208(a) and 24l(b)(3) of the 
Immigration and Nationality Act, 8 U.S.C. §§ 1158(a) and 123l(b)(3) 
(2006). The respondents have appealed from that decision, contesting only 
the denial of their applications for relief from removal. We find that the 
lead respondent, a victim of domestic violence in her native country, is a 

1 Phillip L. Torrey, Deborah E. Anker, Sabrineh Ardalan, Benjamin Casper, and 
Fatma E. Marouf, Esquires 
2 Karen Musalo, Blaine Bookey, Lisa Frydman, and Christine Lin, Esquires 
3 Michael M. Hethmon, Esquire 
4 Lisa Koop, Ashley Huebner, and Charles Roth, Esquires 
5 

· Pamela Goldberg, Esquire 
6 Allison B. Jones and Ana C. Reyes, Esquires 
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member of a particular social group composed of "married women in 
Guatemala who are unable to leave their relationship." The record will be 
remanded to the Immigration Judge for further proceedings. 

I. FACTUAL AND PROCEDURPJ.., HISTORY 

The lead respondent is the mother of the three minor respondents. 7 The 
respondents are natives and citizens of Guatemala who entered the United 
States without inspection on December 25, 2005. The respondent filed a 
timely application for asylum and withhqlding of removal under the Act. 8 

The Immigration Judge found the respondent to be a credible witness, 
which is not contested on appeal. It is undisputed that the respondent, who 
married at age 1 7, suffered repugnant abuse by her husband. This abuse 
included weekly beatings after the respondent had their fjrst child.9 On one 
occasion, the respondent's husband broke her nose. Another time, he threw 
paint thinner on her, which burned her breast. He raped her. 

The respondent contacted the police several times but was told that they 
would not interfere in a marital relationship. On one occasion, the police 

· came to her home after her husband hit her on the head, but he was not 
arrested. Subsequently, he threatened the respondent with death if she 
called the police again. The respondent repeatedly tried to leave the 
relationship by staying with her father, but her husband found her and 
threatened to kill her if she did not return· to him. Once she went to 
Guatemala City for about 3 months, but he followed her and convinced her 
to come home with promises .that he would discontinue the abuse. The 
abuse continued when she returned. The respondent left Guatemala in 
December 2005, and she believes her husband will harm her if she returns. 

The Immigration Judge found that the .respondent did not demonstrate 
that she had suffered past persecution or has a well-founded fear of future 
persecution on account of a particular social group comprised of "married 
women in Guatemala who are unable to leave their relationship." The 
Immigration Judge determined that there was inadequate evidence that the 
respondent's spouse abused her "in order to overcome" the fact that she 

7 We will refer to the lead respondent as "the respondent." The minor respondents are 
derivatives of therr mother's asylum application. 
8 The respondent's asylum application, which was filed after May 11, 2005, is governed 
by the amendments to the Act brought about by the· REAL ID Act of2005, Division B of 
Pub. L. No. 109-13, 119 Stat. 302. See Matter ofS-B-, 24 I&N Dec. 42 (BIA 2006). 
9 This child was born in 1994 and was residing in Guatemala at the time of the 
proceedings. 
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was a "married woman in Guatemala who was unable to leave the 
relationship.'' He found that the respondent's abuse was the result of 
"criminal acts, not persecution," which were perpetrated "arbitrarily" and 
"without reason." He accordingly found that the respondent did not meet 
her burden of demonstrating eligibility for asylum or withholding of 
removal under the Act. 

On appeal, the respondent asserts that she has established eligibility for 
asylum as a victim of domestic violence. The Department of Homeland 
Security ("DHS") initially responded that the Immigration Judge's decision 
should be upheld. We subsequently requested supplemental briefing from 
both parties and amici curiae to address the issue whether domestic 
violence can, in some instances, form the basis for a claim of asylum q:i; 
withholding ofremovai under sections 208(a) and 24l(b)(3) of the Act. 1

u 

See Matter of R-A-, 22 I&N Dec. 906 (BIA 1999) (en bane), vacated, 
22 I&N Dec. 906 (A.G. 2001), remanded, 23 I&N Dec. 694 (A.G. 2005), 
remanded and stay lifted, 24 I&N Dec. 629 (A.G. 2008). 

In response to our request for supplemental briefing, the DRS now 
concedes the respondent established that she suffered past harm rising to 
the level of persecution ·and that the persecution was on account of a 
particular social group comprised of "married women in Guatemala who 
are unable to leave their relationship." However, the DRS seeks remand, 
arguing that "further factual development of the record and related findings 
by the Immigration Judge are necessary on several issues" before the 
asylum claim can be properly resolved. The respondent opposes remand 
and maintains that she has met her burden of proof regarding all aspects of 
her asylum claim. We accept the parties' position on the existence of harm 
rising to the level of past persecution, the existence of a valid particular 
social group, and the issue of nexus under the particular facts of this case. 
We will remand the record for further proceedings. 

II. ANALYSIS . 

A. Particular Social Group 

The question whether a group is a "particular social group" within the 
meaning of the Act is a question of law that we review de novo. 8 C.F .R. 
§ 1003.l(d)(3)(ii) (2014); see Malanga v. Mukasey, 546 F.3d 546, 553 (8th 

10 We acknowledge with appreciation the thoughtful arguments raised in the briefs 
submitted by amici curiae. 
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Cir. 2008). The question whether a person is a member of a particular 
social group is a finding of fact that we review for clear error. 8 C.F .R. 
§ 1003. l( d)(3 )(i). . 

We initially considered whether victims of domestic violence can 
establish membership in a particular social group i11 Matter of R-A-, 22 I&N 
Dec. at 907. We reversed an Immigration Judge's· finding that the 
respondent in that case was eligible for asylum on account of her 
membership in a particular social group consisting of "Guatemalan women 
who have been involved· intimately with· Guatemalan· male companions, 
who believe that women are to live under .male domination." Id. at 911. 
The majority opinion reasoned that the proffered social group was "defined 
principally, if not exclusively, for purposes of' the asylum case and that it 
was unclear whether "anyone in Guatemala perceives this group to exist in 
any form whatsoever," including spousal abuse victims themselves or their 
male oppressors. Id. at 918. We further reasoned that even if the proffered 
social group was· cognizable, the respondent did not establish that her 
husband harmed her on account of her membership in the group. Id. at 
920-23. 

· The Acting Commissioner of the former I:n:miigration and Naturalization 
Service ("INS") referred the decision to the Attorney General for review. 11 

In 2001, Attorney General Janet Reno vacated our decision in Matter 
of R-A-, 22 I&N Dec.· 906·. She remanded the case for the Board's 
reconsideration following final publication of proposed regulations that 
addressed the meaning · of various terms in asylum law, including 
"persecution," "membership in a particular social group," and "on account 
of' a protected characteristic. ·See Asylum and Withholding Definitions, 
65 Fed. Reg. 76,588, 76,597-98 (proposed Dec. 7, 2000). 

On February 21, 2003, Attorney General John Ashcroft certified Matter 
of R-A- for review and provided an opportunity for additional briefing. He 
remanded the case to the Board in 2005, directing us to reconsider our 
decision "in light of the final rule." Matter of R-A-, 23 I&N Dec. 694. The 
proposed regul:itions were not finalized. On September 25, 2008, Attorney 
General Michael Mukasey certified the case for his review and issued a 
decision· ordering us to reconsider it, removing the requirement that we 
await the issuance of the final regulations. Matter of R-A-, 24 I&N Dec. 
·629. Matter ofR-A- is no longer pending. 12 

11 The functions of the former INS were transferred to the DHS on March 1, 2003, 
pursuant to the Homeland Security Act of 2002, Pub. L. No. 107-296, § 402, 116 Stat. 
2135, 2177-78 (Nov. 25, 2002). 
12 On December 4, 2008, we granted a joint motion filed by the parties, requesting 
remand to consider Matter of R-A- in light of recent jurisprudence. In remanded 

(continued ... ) 
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B. Respondent's Claim 

The DRS has conceded that the respondent established harm rising to 
the level of past persecution on account ·of ·a particular social . group 
comprised of "married.women·in Guatemala who are unable to leave their 
relationship.'' The DHS's position regarding the existence of such a 
particular social· group in Guatemala under the facts presented in this case 
comports with our recent precedents clarifying the meaning of the term 
"particular social group." ·Matter of M-E-V-B-, 26 I&N Dec. 227 (BIA 
2014); Matter of W-G-R-, 26 I&N Dec. 208 (BIA 2014). In this regard, we 
point out that any claim regarding the existence of a particular social group 
in a country must be evaluated in the context of the evidence presented 
regarding the particular circumstances in the country in question. 

In Matter of W-G-R- and Matter of M-E-V-G-, we held that an applicant 
seeking asylum based on his or her membership in a "particular social 
group" must establish that the group is (1) composed of members who 
share a common immutable characteristic, (2) defined with particularity, 
and (3) socially distinct within the society in question. 13 The "common 
immutable characteristic" requirement incorporates the standard set forth in 
Matter of Acosta, 19 I&N Dec. 211, 233-34 (BIA 1985). The "particularity" 
requirement addresses "the question of delineation." Matter of W-G-R-, 
26 I&N Dec. at 214. That is, it clarifies the point that "not every 
'immutable characteristic' is sufficiently precise to define a particular social 
group." Matter of M-E-V-G-, 26 I&N Dec .. at 239. The "social distinction" 
requirement renames the former concept of "social visibility" and clarifies 
"the importflllce of 'perception' or 'recognition' to the concept of the 
particular social group." Matter ofW-G-R-, 26 I&NDec. at 216. · 

In this case, the group is· composed of members who share the common 
immutable characteristic of gender. See Matter of Acosta, 19 I&N Dec. at 
233 (finding that sex is an immutable characteristic); see also Matter of 
W-G-R-, 26 I&N Dec. at 213 ("The critical requirement is that the defining 
characteristic of the group must be something that either cannot be changed 
or that the group members should not be required to change in order to 
avoid persecution."). Moreover, marital status can be an immutable 

proceedings, the parties stipulated that the respondent was eligible for asylum. Her 
application was granted on December 10, 2009. 
1 We explained that this three-part test is not a departure from the principles established 
in our prior case law regarding particular social groups. See Matter of E-A-G-, 24 I&N 
Dec. 591 (BIA 2008); Matter of S-E-G-, 24 I&N Dec. 579 (BIA 2008); Matter of 
A-M-E- & J-G-U-, 24 I&N Dec. 69 (BIA 2007); Matter of C-A-, 23 I&N Dec. 951 (BIA 
2006); Matter of Acosta, 19 I&N Dec. 211 (BIA 1985). 
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characteristic where the individual is unable to leave the relationship. A 
determination of this issue will be dependent upon the particufar facts and 
evidence in a case. A range of factors could be relevant,· including whether 
dissolution of a marriage could be contrary to religious or other deeply held 
moral beliefs or if dissolLJ.tion is possible when viewed in light of religious, 
cultural, or legal constraints. In evaluating such a claim, adjudicators must 
consider a respondent's own experiences, as well as more objective 
evidence, such as background country information. 

The DHS concedes· that the group in this case is defined with 
particularity. The terins used to describe the group---"married," "women," 
and "unable ·to leave the telationship"-have commonly accepted 
.definitions within Guatemalan society based on the facts in this case, 
including the respondent's vxperience with the police. · See Marrer of 
M-E-:-V-G-, 26 I&N Dec. at239; Matter of W-G-R-, 26 ,I&N Dec. at 214. In 
some circumstances, the terms can combine to create a group with discrete 
and definable boundaries. We point out that a married woman's inability to 
leave the relationship may be informed by societal expectations about 
gender and subordination, as well as legal constraints regarding divorce and 
separation. See.Matter of W-G-R-, 26 I&N Dec. at 214 (observing that in 
evaluating a group's particularity, it may be necessary to take into account 
the· social and cultural context of the alien's country of citizenship or 
nationality); Committees on Foreign Relations and Foreign Affairs, 11 lth 
Cong., 2d Sess., Country Reports on Human Rights Practices for 2008 
2598 (Joint Comm. Print 2010), available at http://www.gpo.gov 
/fdsys/pkg/CPRT-111JPRT6293l/pdf/CPRT-ll1JPRT62931.pdf ("Country 
Reports") (discussing sexual offenses against women as a serious societal 
problem in Guatemala); Bureau of Human Rights, Democracy, and Labor, 
U.S. Dep't of State, Guatemala Country Reports on Human Rights 
Practices-2008 (Feb. 25, 2009), http://www.state.gov/j/drl/rls/hrrpt 
/2008/wha/119161.htm.14 In this case, it is significant that the respondent 

· sought protection from her spouse's abuse and that the police refused to 
assist her because they would not interfere in a marital relationship. 

The group is also socially distinct within the society in question. Matter 
of M-E-V-G-, 26 I&N Dec. at 240 ("To be socially distinct, a group need 
not be seen by society; rather it must be perceived as a group by society."). 
To have "social distinction," there must be "evidence showing that. society 

14 Notably, the group is not defined by the fact that the applicant is subject to domestic 
violence. See Matter of W-G-R-, 26 I&N Dec. at 215 (noting that circuit courts "have 
long recognized that a social group must have 'defined. boundaries' or a 'limiting 
characteristic,' other than the risk of being persecuted"). 
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in general perceives, considers, or recognizes persons sharing the particular 
characteristic to be a group." Matter of W-G-R-, 26 I&N Dec. at 217. The 
group's recognition is "determined by the perception of the society in 
question, rather than by the perception of the persecutor." 15 Matter of 
lvf-E-V-G-, 26 I&N Dec. at 242; see also }.fatter ofW-G-R-, 26 I&N Dec. at 
214 (noting that there is some degree of overlap between the particularity 
and social distinction requirements because both take societal context into 
account). 

When ·evaluating the issue of social· distinction, we look to the evidence 
to determine whether a society, such as Guatemalan society in this case, 
makes meaningful distinctions based on the common immutable 
characteristics of being a married woman in a domestic relationship that 
she cannot leave. Such evidence would inciude whether the society in 
question recognizes the need to offer protection to victims of domestic 
violence, including whether the country has criminal laws designed to 
protect domestic abuse victims, whether those laws are effectively 
enforced, and other sociopolitical factors. Cf Davila-Mejia v. Mukasey, 
531 F.3d 624, 629 (8th Cir. 2008) (finding that competing family business 
owners are not a particular social group because they are not perceived as a 
group by society). · . . 

Supporting the existence of social distinction, and in accord with the 
DHS's concession that a particular social group exists, the record in this 
case includes unrebutted evidence that Guatemala has a culture of 
"machismo and family violence." See Guatemala Failing Its Murdered 
Women: Report, Canadian :Broad. Corp. (July 18, 2006), http://www. 
cbc.ca/news/world/guatemala-failing-its-murdered-women~report-1.627240. 
Sexual offenses, including spousal rape, remain a serious problem. See 
Country Repo.rts, supra, at 2608. Further, although the record reflects that 
Guatemala has laws in place to prosecute domestic violence crimes, 
enforcement can be problematic because the National Civilian Police "often 
failed to respond to requests for assistance related to domestic violence." 

.Id..at2609. 
We point out that cases arising in the context of domestic violence 

generally involve unique and discrete issues not present in other particular 
social group determinations, which extends to the matter of social 
distinction. However, even within the domestic violence context, the issue 
of social distinction will depend on the facts and evidence in each 

15 The perception of the persecutor, however, is critical to the question whether a person 
is persecuted "on account of' membership in a particular sodal group. See Matter of 
M-E-V-G-, 26 I&N Dec. at 242; Matter ofW-G-R-, 26 I&N Dec. at 218. 
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. individual case, including documented c~untry conditions; law enforcement 
statistics and expert witnesses, if proffered; the respondent's past 
experiences; and other reliable and credible sources of information. 16 

C. Remaining Issues 

The DHS stipulates that the respondent suffered mistreatment rising to 
the level of past persecution. The DHS also concedes in this case that the 
mistreatment was, for at least one central reason, on account of her 
membership in a cognizable particular social group. We note that in cases 
where concessions are not made and accepted as binding, these issues will 
be decided based on the particular facts .and evidence on a case-by-case 
basis as addressed by the Immigration Judge in the first instance. See 
generally Matter of N-M-1 25 I&N Dec. 526 (BIA 2011); Matter of J-B-N­
& S-M-, 24 I&N Dec. 208 (BIA 2007). In particular, the issue of nexus 
will depend .on the facts and circumstances of an individual claim. . 

We will remand the record for. the hnmigration Judge to address the 
respondent's statutory eligibility for asylum in light of this decision. Under. 
controlling circuit law, in order for the respondent to prevail on an asylum 
claim based on past persecution, she must demonstrate that the Guatemalan 
Government was unwilling or unable to· control the "private" actor. See 
Gutierrez-Vidal v. Holder, 709 F.3d 728, 732-33 (8th Cir. 2013); Menjivar 
v. Gonzales, 416 F.3d 918, 920-22 (8th Cir. 2005). · 

If the respondent ·succeeds in establishing that the Government was 
unwilling or unable to control her husband, the burden shifts to the DHS to 
demonstrate that there has been a fundamental change in circumstances 
such that the respondent no longer has a well-founded fear of persecution. 
8 C.F.R. § 1208.13(b)(l)(i)(A), (ii) (2014). Alternatively, the DHS would 
bear the burden of showing that internal relocation is possible and is 
not unreasonable. 8 C.F.R. § 1208.13(b)q)Ci)(B), (ii); see also Matter of 
M-Z-M-R-, 26 I&N Dec. 28 (BIA 2012). The Immigration Judge may 
also consider, if appropriate, whether the respondent is eligible for 
humanitarian asylum. See 8 C.F.R. §· 1208.13(b)(l)(iii). 

16 Amici for the American Immigration Lawyers Association, the United Nations High 
Commissioner for Refugees, and the Center for Gender & Refugee Studies argue· that 
gender alone should be enough to constitute a particular social group in this matter. 
Since the respondent's membership in a particular social group is established under the 
aforementioned group, we need not reach this issue. · 
17 On remand, the Immigration Judge should reevaluate this issue based on the entire 
evidentiary record, including any updated evidence. 
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III. CONCLUSION 

For the foregoing reasons, we will remand the record to the Immigration 
Judge for further proceedings and for the entry of a new decision. On 
remand, the Immigration Judge should afford the parties the opportunity to 
update the evidentiary record. 

ORDER: The record is remanded to the Immigration Judge for further 
proceedings consistent with the foregoing opinion and for the entry of a 
new decision. 
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UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 

GRACE,· et al., 

'Plaintiffs, 

v. 

MATTHEW G. WHITAKER, 1 Acting 
Attorney General of the United 
States, et al., 

Defendants. 

) No. 18-cv-01853 (EGS) 
) 

) 
) 
) 
) 
) 

MEMORANDUM OPINION 

When Congress passed the Refugee Act in 1980, it made its 

;' 

intentions clear: the purpose was to enforce the "historic 

policy of the United States to respond to the urgent needs of 

persons subject to persecution in their homelands." Refugee Act 

·of 1980, § 101 (a), Pub. L. No. 96-212, 94 Stat.· 102 (1980). 

Years later, Congress amended the immigration laws to provide 

for expedited removal of those s.eeking admission to the United 

States. Under the expedited removal process, an alien could be 

summarily removed after a preliminary inspection by an 

immigration officer, so long as the alien did not have a 

credible fear,of 'persecution by his or her country of origin. In 

1 Pursuant to Rule 25(d) of the Federal Rules of Civil Procedure, 
the Court substitutes the current Acting Attorney General as the 
defendant in this case. "Plaintiffs take no position at this 
time regarding the identity of the current Acting Attorney 
General of the United States." Civil Statement, ECF No. 101. 
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creating this framework, Congress strU'ck a balance between an 

efficient immigration system and ensuring that "there should be 

no danger that an.alien with a genuine asylum claim will be 

returned to persecution." R.R. REP. No. 104-469, pt. 1, at 158 

(1996) . 

Seeking an opportunity for asylum, plaint~ffs, twelve 

adults and children, alleged accounts of sexual abuse, 

kidnappings, and beatings in their home countries during 

interviews with asylum officers. 2 These interviews were designed 

to evaluate whether plaintiffs had a credible fear of 

persecution by their respective home countries. A credible fear 

of persecution is defined as a "significant possibility" that 

the alien "could establish eligibility for asylum." 8 U.S.C. 

§ 1225(b) (1) (B) (v). Although the asylum officers found that 

plaintiffs' accounts were sincere, the officers denied their 

claims after applying the standards set forth in a recent 

precedential immigration decision issued by then-Attorney 

General, Jefferson B. Sessions, Matter of A-B-, 27 I. & N. Dec. 

316 (A.G. 2018). 

Plaintiffs bring this action against the Attorney General 

alleging violations of, inter alia, the Administrative Procedure 

Act ("APA") and the Immigration and Nationality Act ("INA"), 

2 Plaintiffs Grace, Carmen, Gio, Gina, Maria, Mina, Nora, and 
Mona are proceeding under pseudonyms. 

2 
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arguing that the standards articulated in Matter of A-B-, and a 

· subsequent Policy Memorandum issued by the Department of 

Homeland Security ("OHS") (collectively "credible fear 

policies"), unlawfully and arbitrarily imposed a heightened 

standard to their credible fear determinations. 

Pending before the Court are: Cl) plaintiffs' combined 

motions for a preliminary injunction and cross-motion for 

summary judgment; (2) plaintiffs' motion to consider evidence 

outside the administrative record; (3) the government's motion 

to strike exhibits supporting plaintiffs' motion for summary 

judgment; and (4) the government's motion for summary judgment. 

Upon consideration of the parties' memoranda, the parties' 

arguments at the motions hearings, the arguments of amici, 3 the 

administrative record, the applicable law, and for the reasons 

discussed below, the Court finds that several of the new 

·credible fear policies, as articulated in Matter of A-B- and the 

Policy Memorandum, violate both the APA and INA. As explained in 

this Memorandum Opinion, many of these policies are inconsistent 

with the intent of Congress as articulated in the INA. And 

because it is the will of Congress-not. the whims of the 

Executive-th~t determines the standard for expedited removal, 

the Court finds that those policies are unlawful. 

3 The Court appreciates the illuminating analysis provided by the 
amici. 
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Part I of this Opinion sets forth background information 

necessary to resolve plaintiffs' claims. In Part II, the Court 

considers plaintiffs' motion to consider evidence outside the 

administrative record and denies the motion in part. In Part 

III, the Court considers the parties' cross-motions for summary 

judgment. In Part III.A, the Court considers the government's 

arguments that this case is not justiciable and holds that this 

Court has jurisdiction to hear plaintiffs' challenges to the 

credible fear.policies. In Part III.B, the Court addresse~ the 

legal standards that govern plaintiffs' claims. In Part III.C, 

the Court turns to the merits of plaintiffs' claims and holds 

that, with the exception of two policies, the new credible fear 

policies ar~ arbitrary, capricious, and in violation of the 

immigration laws. In Part III.D, the Court considers the 

appropriate form of relief and vacates the unlawful credible 

fear policies. The Court further permanently enjoins the 

government from continuing to apply those policies and from 

removing plaintiffs who are currently in the United States 

without first providing credible fear determinatjons consistent 

with the immigration laws .. Finally, the Court orders the 

government to return to the United States the plaintiffs who 

were unlawfully deported and to provide them with new credible 

fear determinations consistent with the immigration laws. 

4 
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I . Background 

Because the claims in this action center on the expedited 

removal procedures, the Cour:t discusses those procedures, and 

the related asylum laws, in detail .. 

A. Statutory and Regulatory Background 

1 . The Refugee Act 

In 1980, Congress passed the Refugee Act, Pub. L. No. 96-

212, 94 Stat. 102, which·amended the INA, Pub. L. No. 82-414, 66 

Stat. 163 (1952) (codified as amended in sections of 8 U.S.C.). 

The "motivation for the enactment of the Refugee Act" was the 

"United Nations Protocol Relating to the Status of Refugees 

["Protocol"]," INS v. Cardoza-Fonseca, 480 U.S. 421, 424. (1987), 

"to which the United States had been bound since 1968," id. at 

432-33. Congress was clear that its intent in promulgating the 

Refugee Act was to bring the United States' domestic laws in 

line with the ProtocoL. See id. at. 437 (stating it is "clear 

from the legislative history of the new definition of 'refugee,' 

and indeed the entire 1980 Act . . that one of Congress' 

primary purposes was to bring United States refugee law into 

conformance with the [Protocol]."). The Board of Immigration 

Appeals ("BIA"), has also recognized that Congress' intent in 

enacting the Refugee Act was to align domestic refugee law with 

the United States' obligations under the Protocol, to give 

·statutory meaning to "our national commitment to human rights 

5 
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and humanitarian concerns," and "to afford a generous standard 

for protection in cases of doubt." In Re S-P-, 21 I. & N. Dec. 

486, 492 (B.I.A. 1998) (quoting s. REP. No. 256,' 96th Cong., 2d 

Sess. 1, 4, reprinted in 1980 U.S.C.C.A.N. 141, 144). 

The Refugee Act created a statutory procedure for refugees 

seeking asylum and established the standards for granting such 

requests; the INA currently governs that procedure. The INA 

gives the Attorney General discretion to grant asylum to 

removable aliens. 8 U, S, C, § 11 58 (b) ( 1) (A) . However, that reiief 

can only be .granted if the alien is a "refugee." Id. The term 

"refugee" is defined as: 

[A] ny person who is outside any country of 
such person's nationality or, in the case of 
a person having no nationality, is outside any 
country in which such person last habitually 
resided, and who is unable o~ unwilling to 
return to, and is unable or unwilling to avail 
himself or herself of the protection of, that 
country because of persecution or a well­
founded fear of persecution on account of 
race, religion, nationality, membership in a 
particular social group, or political opinion. 

8 U.S.C. § llOl(a) (42) (A). "Thus, the 'persecution or well-

founded fear of persecution' standard governs the Attorney 

General's determination [of] whether an alien is eligible for 

asylum." Cardoza-Fonseca, 480 U.S. at 428. To establish refugee 

status, the alien must show he or she is someone who: (1) has 

suffered persecution (or has a well-founded fear of persecution) 

(2) on account of (3) one of five specific protected grounds: 

6 
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race, religion, nationaiity, membership in a particular social 

group, or political opinion. See 8 U.S.C. § llOl(a) (42) (A). An 

alien fearing harm by non-governmental actors is eligible.for 

asylum if the other criteria are met, and the g~vernment is 

"unable or unwilling to control" the persecutor. Matter of 

Acosta, 19 I. & N. Dec. 211, 222 (BIA 1985) overruled on other 

grounds by Matter of Mogharrabi, ·19 I. & N. Dec. 439 (BIA 1987). 

2. Expedited Removal Process 

Before seeking asylum through the procedures outlined 

above, however, many aliens are subject to a streamlined removal 

process called "expedited removal." 8. U.S.C. § 1225. Prior to 

1996, every person who sought admission into the United States 

was entitled to a full hearing before an immigration judge, and 

had a right to administ+ative and judicial review. See Am. 

Immigration Lawyers Ass'n v. Reno, 18 F. Supp. 2d 38, 41 (D .. D.C. 

1998) (describing prior system for removal). The Illegal 

Immigration Reform and Immigrant Responsibility Act of 1996 

(."IIRIRA") amended the INA to provide for a summary removal 

process for adjudicating the claims of aliens who arrive in the 

United States without proper documentation. As described in the 

IIRIRA Conference Report, the purpose of the expedited removal 

procedure 

is to expedite the removal from the United 
States of aliens who indisputably have no 
authori.zation to be admitted while 

7 
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providing an opportunity for such an alien who 
claims asylum to have the merits of his or her 
claim promptly assessed by officers with full 
professional training in adjudicating asylum 
claims. 

H.R. REP. No. 104-828, at 209-10 (1996) ("Conf. Rep."). 

Consistent with that purpose, Congress carved out an 

exception to the expedited removal process for individuals with 

a "credible fear of persecution." See 8 U.S.C. 

§ 1225 (b) (1) (B) (ii). If an alien "indicates either an intention 

to apply for asylum . . . or a_ fear of persecution, If the alien 

must be referred for an interview with a U.S. Citizenship and 

Immigration Services ("USCIS") asylum officer. Id. 

§ 1225 (b) (1) (A) (ii). During this interview, the asylum officer 

is required to "elicit all relevant and useful information 

bearing on whether the applicant has a credible fear of 

-persecution or torture[.]" 8 C.F.R. § 208.30(d). The asylum 

officer must "conduct the interview in a nonadversarial manner." 

Id. 

Expediting the removal process, however, risks sending 

individuals who are potentially eligible for asylum to their 

respective home countries where they face a real threat, or have 

a credible fear of persecution. Understanding this risk, 

Congress intended the credible fear determinations to be 

governed by a low screening standard. See 142 CONG. REC. Sll491-02 

("The credible fear standard . is intended to be a low 

8 
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_screening standard for admission into the usual full asylum 

process"); see also H.R. REP. No. 104-469, pt. 1, at 158 

( 1996) (stating "there should be no danger that an alien with a 

genuine asylum claim will be returned to persecution") . A 

credible fear is defined as a "significanf possibility, taking 

into account the credibility of the statements made by the alien 

in support of the alien's claim and such other facts as are 

known to the officer, that the .alien could establish eligibility 

for asylum." 8 U.S.C. § 1225(b) (1) (B) (v). 

If, after a credible fear interview, the asylum officer 

finds that the alien does have a "ciedible fear of persecution" 

the alien is taken out of the expedited removal process and 

referred to a standard removal hearing before an immigration 

judge. See 8 U.S.C. § ·122S(b) (1) (B) (ii), (v). At that hearing, 

the alien has the opportunity to develop a ful-1 record with 

respect to his or her asylum claim, and may appeal an adverse 

decision to the BIA, 8 C.F.R. § 208.30(f), and then, if 

necessary, to a federal court of appe~lsr see 8 u~s.c. 

§ 1252 (a) - (b). 

If the asylum officer renders a negative credible fear 

determination, the alien may request a review of that 

determination by an immigration judge. 8 U.S.C. 

§ 1225 (b) (1) (B) (iii) (III). The immigration judge's decision is 

"final and may not be appealed" 8 C.F.R. § 1208.30(g)(2)(iv)(A), 

9 

6280 



Case 1:18-cv-01853-EGS Document 106 Filed 12/19/18 Page 10 of 107 

except in limited circumstances. See 8 U.S.C. § 1252(e). 

3 . Judicial Review 

Section 1252 delineates the scope of judicial review of 

expedited removal orders and limits judicial review of orders 

issued pursuant to negative credible fear determinations to a 

few enumerated circumstances. See 8 U.S.C. § 1252(a). The 

section provides that "no court shall have jurisdiction to 

review· ... the application of. [section 1225 (b) (1)] to 

including the [credible fear] dt=:t.c=:rmination 

made under section 1225(b) (1) (B) ." 8 U.S.C. 

§ 1252 (a) (2) (A) (iii). Moreover, except as provided in section 

1252(e), the statute prohibits courts from reviewing: (1) "any 

individual determination or to entertain any other cause or 

claim arising from or relating to the implementation or 

operation of an [expedited removal] order;" (2) "a de~isiori by 

the Attorney General to invoke" the expedited removal regime; 

and (3) the "procedures and policies adopted by the Attorney 

General to implement the provisions of section 1225 (b) ( 1) . " Id. 

§ 1252 (a) (2) (A) (i), (ii) & (iv). 

Section 1252(e) provides for judicial review of two types 

of challenges to removal orders pursuant to credible fear 

determinations. The first is a habeas Gorpus proceeding limited 

to reviewing whether the petitioner was erroneously removed 

because he or she was, among other things, lawfully admitted for 

10 
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permanent residence, or had previously been granted asylum. 

8 U.S.C. § 1252 (e) (2) (C). As relevant here, the second 

proceeding available for judicial review is a systemic challenge 

to the legality of a "written policy directive, written policy 

guideline, or written procedure issued by or under the authority 

of the Attorney General to implement" the expedited removal 

process. Id. § 1252 (e) (3) (A) (ii). Jurisdi.ction to review such a 

systemic challenge is vested solely in the United States 

District Court for the District of Columbia. Id. 

§ 1252 (e) (3) (A). 

B. Executive Guidance on Asylum Claims 

1. Precedential Decision 

The Attorney General has the statutory and regulatory 

authority to make determinations and rulings with respect to 

immigration law. Seer. e.g., 8 U.S.C. § 1103(a) (1). This 

authority includes ihe. ability to certify cases foi his or her 

review and to issue binding decisions. See 8 C.F.R. 

§§ 1003 .1 (g) - (h) (1) (ii). 

On June 11, 2018, then-Attorney General Sessions did 

exactly that when he issued a precedential decision in an asylum 

case, Matter· of A-B-, 27 I. & N. Dec. 316 (A.G. 2018). In Matter 

of A-B-, the Attorney General reversed a grant of asylum to a 

Salvadoran woman who allegedly fled several years of domestic 

violence at.the hands of her then-husband. Id. at 321, 346. 
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The decision began by overruling another case, Matter of A-

R-C-G-, 27 I. & N. Dec. 388 (BIA 2014). Id. at 319. In A-R-C-G-, 

the BIA recognized "married women in Guatemala who are unable to 

leave their relationship" as a "particular social group" within 

the meaning of the asylum statute. 27 I. & N. Dec. at 392. The 

Attorney General's rationale for overruling A-R-C-G- was that it 

incorrectly applied BIA precedent, "assumed its conclusion and 

did not perform the necessary legal and factual analysis" 

becausR, among other things, the BIA accepted stipulations by 

DRS that the alien was a member of a qualifying particular 

social group. Matter of A-B-, 27 I. & N. Dec. at 319. In so 

doing, the Attorney General made clear that "[g]enerally, claims 

by aliens pertainini to domestic violence or gang violence 

perpetrated by non-governmental actors will not qualify for 

asylum," id. at .320, 4 and "[a]ccordingly, few such claims would 

satisfy the legal standard to determine whether an alien has a 

credible fear of persecution." Id. at 320 n.1 (citing 8 u.s~c. 

§ 1225 (b) (1) (B) (v)). 

The Attorney General next reviewed the history of BIA 

precedent interpre-ting the "particular social group" standard 

and again explained, at length, why A-R-C-G- was wrongly 

4 Although Matter of A-B- discusses gang-related violence at 
length, the applicant in Matter of A-B- never claimed gang 
members had any involvement in her case. Id. at 321 (describing 
persecution related to domestic violence). 
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decided. In so ruling, the Attorney General articulated legal 

standards for determining asylum cases based on persecution from 

non-governmental actors on account of membership in a particular 

social group; focusing principally on claims by victims of 

domestic ~buse and gang violence. He specifically stated thit 

few claims pertaining to domestid or gang violence by non­

governmental actors could qualify for asylum or satisfy the 

credibl~ fear standard. Se~ id. at 320 n.1. 

The Attorney General next focused on the specific elements 

of an asylum claim beginning with the standard for membership in 

a "particular social group." The Attorney General declared that 

"[s]ocial groups defined by their vulnerability to private 

criminal activity likely lack the particularity required" under 

asylum laws since "broad swaths of society may· be susceptible to 

victimization.". Id. at 335. 

· The Attorney General next examined the persecution 

requirement, which he described as having three elements: (1) an 

intent to target a be.lief or characteristic; ( 2) severe harm; 

and (3) suffering inflicted by the government or by persons the 

government was unable or unwilling to control. Id. at 337. With 

respect to the last element, the Attorney General stated that an 

alien seeking to establish persecution based on the violent 

conduct of a.private actor may not solely rely on th~ 

government's difficulty in controlling the violent behavior. Id. 

13 
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Rather, the alien must show "the government condoned the private 

actions or at least demonstrated a complete.helplessness to 

protect the victims." Id. (citations and internal quotation 

marks omitted). 

The Attorney General concluded with a discussion of the 

requirement that an asylum applicant demonstrate that the 

persecution he or she suffered was on account of a membership in 

a "particular social group." Id. at 338-39. He explained that 

"[i] f the i 11-treatment [claimed by an alien] was motivated by 

s6mething other than" one of the five statutory grounds for 

asylum, then the alien "cannot be considered a refugee for 

purpose of asylum." Id. at 338 (citations omitted). He continued 

to explain that when private actors inflict violence based on 

personal relationships with a victim, the victim's membership in 

a particular social group "may well not be 'one central reason' 

for the abuse." Id. Using Matter of A-R-C-G- as an example, the 

Attorney General stated that there was no evidence that the 

alien was attacked because her husband was aware of, and hostile 

to, her particular social group: women who were unable to leave 

their relationship. Id. at 338-39. The Attorney General remanded 

the matter back to the immigration judge for further proceedings 

consistent with his decision. Id. at 346. 
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2 . Policy Memorandum 

Two days after the Attorney General issued Matter of A-B-, 

USCIS issued Interim Guidance instructing asylum officers to 

apply Matter of A-B- to credible fear determinations. Asylum 

Division Interim Guidance -- Matter of A-B-, 27 I. & N. Dec. 316 

(A.G. 2018) ("Interim Guidance") , ECF No. 100 at 15-18. 5 On July 

11, 2018, users issued final guidance to asylum officers for use 

in assessing asylum claims and credible fear determinations in 

light of Matter of A-B-. USCIS Policy Mem., Guidance for 

Processing Reasonable Fear, Credible Fear, Asylum, and Refugee 

Claims.in Accordance with Matter of A-B-, July 11, 2018 (PM-602-

0162) ("Policy Memorandum"), ECF No. 100 at 4-13. 

The Policy Memorandum adopts the standards set forth in 

Matter of A-B- and adds new directives for asylum officers. 

First, like Matter of A-B-, the Policy Memorandum invokes the 

expedited re~oval statute. Id. at 4 (citing section 8 u.s:c. 

§ 1225 as one source of the Policy Memorandum's authority). The 

Policy Memorandum further acknowledges that "[a]lthough .the 

alien in Matter of A-B- claimed asylum and withholding of 

removal, the Attorney General's decision and this [Policy 

Memorandum] apply also to refugee status adjudications and 

s When citing electronic filings throughout this Memorandum 
Opinion, the Court cites to the ECF header page number, not the 
original page number of the filed docket. 
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reasonable fear and credible fear determinations." Id. n.l 

(citations omitted). 

The Policy Memorandum also adopts the standard for 

"persecut.ion" set by Matter of A-B-: In cases of alleged 

persecution by private actors, aliens must demonstrate the 

"government is unwilling or unable to control" the harm "such 

that the government either 'condoned the behavior or 

demonstrated a complete helplessness to protect the victim.'" 

Id. ·at 5 (citing Matter of A-B-, 27 r.· & N. Dec'. at 337). After 

explaining the "condoned or complete helplessness" standard, the 

Policy Memorandum explains that: 

In general, in light of the [standards 
governing persecution by a non-government 
actor], claims based on membership in a 
putative particular social group defined by 
the members' vulnerability to harm of domestic 
violence or gang violence conunitted by non­
government actors will not establish the basis 
for asylum, refugee status, or a credible or 
reasonable fear of persecution. 

Id. at 9 (emphasis in original) . 

Furthermore, the Policy Memorandum made clear that because 

Matter of A-B- "explained the standards for eligibility for 

asylum . based on a particular social group . . if an 

applicant claims asylum based on membership in a particular 

social group, then officers must factor [the standards explained 

in Matter of A-B-] into their determination of whether an 
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applicant has a credible fear . . of persecution." Id. at 12 

(citations and internal quotation marks omitted). 

The Policy Me~orandum includes two additional directives 

not found in Matter of A-B-. First, it instructs asylum officers 

to apply the "case law of the relevant federal circuit court, to 

the extent that those cases are not inconsistent with Matter of 

A-B-." Id. at 11. Second, although acknowledging that' the 

"relevant federal circuit court is the circu'it where the removal 

proceedings wil.1. take pl.ace if the officer makes· a positive 

credible fear or reasonable fear determination," the Policy· 

Memorandum instructs asylum officers to "apply precedents of the 

Board, and, if necessary, the circuit where the alien is 

physica11.y 1.ocated duririg the credible fear interview." Id. at 

11-12. (emphasis added) . 

. The Policy Memorandum concludes with the d:lrective that 

"[asylum officers] should be alert that under the standards 

clarified in Matter of A-B-, few gang-based or domestic-violence 

claims involving particular social groups defined by the 

members' vvlnerability to harm may . pass the 'sigriificant 

probability' test in credibl~-fear screenings." Id. ~t 13. 

C. Factua~ and Procedural Background 

Each of the plaintiffs, twelve adults and children, came to 

the United States fleeing violence from Central ,America and 

seeking refuge through asylum. Plaintiff Grace fled Guatemala 
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after having been raped, beaten, and threatened for over twenty 

years by her partner who disparaged her because of her 

indigenous heritage. Grace Deel., ECF No. 12-1 1 2.6 Her 

persecutor also beat, sexually assaulted, and threatened to kill 

several of her children. Id. Grace sought help from the local 

authorities who, with the help of her persecutor, evicted her 

.from her home. Id. 

Plaintiff Carmen escaped from her country with her young 

daughter, J.A.C.F., fleeing several years of sexual abuse by her 

husband, who sexually assaulted, stalked, and threatened her, 

even after they no longer resided together. Carmen Deel., ECF 

No. 12-2 1 2. In addition to Carmen's husband's abuse, Carmen 

and her daughter were targeted by a local gang because they knew 

she lived alone and did not have the protection of a family. Id. 

1 24. She fled her country of origin out of fear the gang would 

kill her. Id. 1 28. 

Plaintiff Mina escaped from her country after a gang 

murdered her father-in-law for helping a family friend escape 

from the gang. Mina Deel., ECF No. 12-3 1 2. Her husband went to 

the police, but they did nothing. Id. at 1 10. While her husband 

was away in a neighboring town to seek assistance from another 

police force, members of the gang broke down her door and beat 

6 The plaintiffs' declarations have been filed under seal. 
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Mina until she could no longer walk. Id. i 15. She sought asylum 

in this country after finding out she was on a "hit list" 

compiled by the.gang. Id. ii 17-18. 

The remaining plaintiffs have similar. accounts of abuse 

either by domesti.c partners or gang members. Plaintiff Gina fled 

violence from a politically-connected family who killed her 

brother, maimed her son, and threatened her with death. Gina 

Deel., ECF No. 12-4 i 2. Mona fled her country after a gang 

brutally murdered her long-term partner-a member of a special 

military force dedicated to combating gangs-and threatened to 

kill her next. Mona Deel., ECF No. 12-5 i 2. Gio escaped from 

two rival gangs, one of which broke his arm and threatened to 

kill him, and the other threatened to murder him after he 

refused to deal drugs because of his religious convictions. Gia 

Deel., ECF No. 12-6 i 2. Maria~ an orphaned teenage girl, 

escaped a forced sexual relationship with a gang member who 

targeted her after her Christian faith led her to stand up to 

the gang. Maria Deel., ECF No. 12-7 i 2. Nora, a single mother, 

together with her son, A.B.A., fled an abusive partner and 

members of his gang who threatened to rape her and kill her and 

her son if she diQ. no.t submit to the gang's sexual advances. 

Nora Deel., ECF No. 12-8 i 2. Cindy, together with her young 

child, A.P.A., fled rapes, beatings, and shootings 
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. Cindy Deel., ECF No. 12-9 ~ 2.7 

Each plaintiff was given a credible fear determination 

pursuant to the e~pedited removal process. D~spite finding that 

the accounts they provided were credible, the asylum officers 

determined that, in light of Matter of A-B-r their claims lacked 

merit, resulting in a negative credible fear determination. 

Plaintiff~ sought review of the negative credible fear 

determinations by an immigration judge, but the judge affirmed 

the asylum officers' findings. Plaintiffs are now subject to 

final orders of removal or were removed pursuant to such orders 

prior to commencing this suit. 8 

Facing imminent deportation, plaintiffs filed a motion for 

preliminary injunction, ECF No. 10, and an emergency motion for 

stay of removal, ECF No. 11, on August 7, 2018. In their motion 

for stay of removal, plaintiffs sought emergency relief because 

two of the plaintiffs, Carmen and her daughter J.A.C.F., were 

"subject to imminent removal." ECF No. 11 at 1. 

The Court granted the motion for emergency relief as to the 

plaintiffs not yet deported. The parties have since filed cross-

7 Each plaintiffs' harrowing accounts were found to be believable 
during the plaintiffs' credible fear interviews. Oral Arg. Hr'g 
Tr., ECF No. 102 at 37. 
s Since the Court's Order staying plaintiffs' removal, two 
plaintiffs have moved for the Court to lift the stay and have 
accordingly been removed. See Mot. to Lift Stay, ECF Nos. 28 
(plaintiff Mona), 60 (plaintiff Gio). 
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motions for summary judgment related to the Attorney General's 

precedential decision and the Policy Memorandum issued by DRS. 

Further, plaintiffs have filed an opposed motion to consider 

evidence outside the administrative record. 

II. Motion to Consider Extra Record Evidence 

Plaintiffs attach several exhibits to their combined 

application for a preliminary injunction and cross-motion for 

summary judgment, see ECF Nos. 10-2 to 10-7, 12-1 to 12-9, 64-3 

to 64-8, which were not before the agency at the time it made 

its decision. These exhibits include: (1) declarations from 

plaintiffs; · (,2) declarations from experts pertaining to whether 

the credible fear policies are new; (3) government training 

manuals, memoranda, and a government brief; (4) third-party 

country reports or declarations; (5) various newspaper articles; 

·and (6) public statements from government officials. Pls~' Evid. 

Mot., ECF No. 66-1 at 7-16. The government moves to strike these 

exhibits, arguing, that judicial review under the APA is limited 

to the administrative record, which consists of the "materials 

that were before the agency at the time its decision was made." 

Defs.' Mot. to Strike, ECF No. 88-1 at 20. 

A. Legal Standard 

"[I]t is black-letter administrative law that in an APA 

case, ·a reviewing cou.rt 'should have before it neither more nor 

less information than did the agency when it made its 
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decision.'" Hill Dermaceuticals, Inc. v. Food & Drug Admin., 709 

F.3d 44, 47 (D.C. Cir. 2013) (quoting Walter O. Boswell Mem'l 

Hosp. v. Heckler, 749 F.2d 788, 792 (D.C. Cir. 1984)). This is 

· because, .under the APA, the court is confined to reviewing "the 

whole record or those parts of it cited by a party," 5 U.S.C. 

§ 706, and the administrative record only includes the 

"materials 'compiled' by the agency that were 'before the agency 

at the time the decision was made,'" James Madison Ltd. by Hecht 

v. Ludwig, 82 F.3d 1085, 1095 (D.C. Cir. 1996) (citations 

omitted). 

Accordingly, when, as here, plaintiffs seek to place before 

the court additional materials that the agency did not review in 

making its decision, a court must exclude such material unless 

plaintiffs "can demonstrate unusual circumstances justifying 

departure from th [ e] general rule." Am. Wildlands v. Kempthorne, 

530 F.3d 991, 1002 (D.C. Cir. 2008) (citation omitted). Aa court 

may appropriately consider extra-record materials: (1) if the 

agency "deliberately or negligently excluded documents that may 

have been adverse to its decision," (2) if background 

information is needed to "determine whether the agency 

considered all of the relevant factors," or (3) if the agency 

"failed to explain [the] administrative action so as to 

frustrate judicial review." Id. 

Plaintiffs make three arguments as to why the Court should 
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consider their proffered extra-record materials: (1) to evaluate 

.whether the government's challenged policies are an 

impermissible departure from prior policies; (2) to consider 

plaintiffs' due process cause of action9 ; and (3) to evaluate 

plaintiffs' request for permanent injunctive relief. Pls.' Evid. 

Mot., ECF No. 66-1 at 2-12. The Court considers each argument in 

turn. 

B. Analysis 

1. Evidence of Prior Policies 

Plaintiffs first argue that the Court should consider 

evidence of the government's prior policies as relevant to 

determining whether the policies in Matter of A-B- and the 

subsequent guidance deviated from.prior policies without 

explanation. Id. at 8-11. The extra-record materials at issue 

include government training manuals, memoranda, and a government 

brief, see Deel. of Sarah Mujahid ("Mujahid Deel."), ECF No. 10-

3 Exs. E-J; Second Deel. of Sarah Mujahid (''Second Mujahid 

Deel."), ECF No~ 64-4, Exs. 1~3, and declarations from third 

parties expl~ining the policies are new, Deel. of Rebecca Jamil· 

and Ethan Nasr, ECF No. 65~5. 

The Court will consider the government training manuals, 

9 The Cour~ does not reabh plaintiffs' due process claims, and 
therefore will not consider the extra-record evidence related to 
that claim. See Second Mujahid Deel., ECF No. 64-4, Exs. 4-7; 
Second Mujahid Deel., ECF No. 64-4, Exs. 8-9; ECF No. 64-5. 
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memoranda, and government brief, but not the declarations 

explaining them .. Plaintiffs argue that the credible fear 

policies are departures from prior government policies, which 

the government changed without explanation. Pls.' Evid. Mot., 

ECF No. 66-1 at 7-11. The government's response is the credible 

fear policies are not a departure because they do not atticulate 

any new rules. See Defs.' Mot., ECF No. 57-1 at 17. Whether the 

credible fear policie~ are new is clearly an "unresolved factual 

issue" .that the "adrninistrati \re record~r on i t_s own, . is not 

sufficient to resolve." See United Student Aid Funds, Inc. v. 

Devos, 237 F. Supp. 3d 1, 6 (D.D.C. 2017). The Court cannot 

analyze this argument without reviewing the prior policies,· 

which are not included in the administrative record. Under these 

circumstances, it is "appropriate to resort to extra-record 

information to enable judicial review to become effective." Id. 

at 3 (citing Esch v. Yeutter, 876 F.2d 976, 991 (D.C. Cir. 

1989)). 

The government agrees that "any claim that A-B- or the 

[Policy Memorandum] breaks ·with past policies is readily 

ascertainable by simply reviewing the very 'past policies.'" 

Defs.' Mot. to Strike, ECF No. 88-1 at 24. However, the 

government disagrees with the types of documents that are 

considered past policies. Id. According to the' government, the 

only "past policies" at issue are legal decisions issued by the 
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Attorney General, BIA, or courts of appeals. Id. The Court is 

not persuaded by such a narrow interpretation of the evidence 

that can be considered.as past policies. See Leadership 

Conference on Civil Rights v. Gonzales, 404 F. Supp. 2d 246, 255 

(D.D.C. 2005) (finding training manual distributed as informal 

guidance "at a minimum" reflected.the policy.of the "Elections 

·Crimes Branch if not the Department of Justice") . 

Admitting third party-declarations from a retired immigration 

officer and former immigration judge, .on the other hand, are not 

necessary for the Court in its review. Declarations submitted by 

third-parties regarding putative policy changes would stretch 

the limited extra-record exception too far. Accordingly, the 

Court will not consider these declarations when determining 

whether the credible fear policies constitute an unexplained 

change of position. 

2 .. Evidence Supporting Injunctive Relief 

The second category of information plaintiffs ask the Court 

to consider is extra-record evidence in support of their claim 

that injunctive relief is appropriate. Pls.' Evid. M;ot., ECF No. 

66~1 at 13-16. The evidence plaintiffs present includes 

plaintiffs' declarations, ECF Nos. 1271 to 12~9 (filed under 

seal); several reports describing the conditions of plaintiffs' 

native countries, Mujahid Deel., ECF No. 10-3, Exs. K-T; and 

four United Nations High Commissioner·for Refugees ("UNHCR") 
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reports, Second. Mujahid Deel., ECF No. 64-4 Exs. 10-13. The 

materials also include three declarations regarding humanitarian 

conditions in the three home countries. Joint Deel. of Shannon 

Drysdale Walsh, Cecilia Menjivar, and Harry Vanden ("Honduras 

Deel."), ECF No. 64-6; Joint Deel. of Cecilia Menjivar, Gabriela 

Torres, and Harry Vanden ("Guatemala Deel."), ECF No. 64-7; 

Joint Deel. of Cecilia Menjivar and Harry Vanden ("El Salvador 

Deel."), ECF No. 64-8. 

The government argues that the Court need no~ concern itself 

with the preliminary injunction analysis because the Court's 

decision to consolidate the preliminary injunction and summary 

judgment motions under Rule 65 renders the preliminary 

injunction moot. Defs.' Mot. to Strike, ECF No. 88-1 at 12 n.1. 

The Court concurs, but nevertheless must determine if plaintiffs 

are entitled to a permanent injunction, assuming they prevail on 

their APA and INA claims. Because plaintiff~ request specific 

injunctive relief with ~espect to their expedited removal orders 

and credible fear proceedings, the Court must determine whether 

plaintiffs are. entitled to the injunctive relief sought. See Eco 

Tour Adventuresr Inc. v. Zinke, 249 F. Supp. 3d 360, 370, n.7 

(D.D.C. 2017) ("it will often be necessary for a court to take 

new evidence to fully evaluate" claims "of irreparable harm . 

. and [claims] that the issuance of the injunction is in the 

public interest.") (citation omitted). Thus, the Court will 
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consider plaintiffs' declarations, the UNHCR reports, and the 

country reports only to the extent £hey are relevant to 

plaintiffs' request for injunctive relief.lo 

In sum, the Court will consider extra-record evidence only to 

the extent it is relevant to plaintiffs' contentions that the 

government deviated from prior policies without explanation or 

to their request for injunctive relief. The Court wlll not 

consider any evidence related to plaintiffs' due process claim. 

Accordingly, the Court will not consider the following 

documents: (1) evidence related to .the opinions of immigration 

judges and attorneys, Second Mujahid Deel., ECF No. 64-4, Exs. 

8-9, 14-17 a,nd ECF No. 64-5; (2) statements of various public 

officials, Second Mujahid Deel., ECF No. 64-4, Exs. 4-7; and 

(3) various newspaper articles, Mujahid Deel., ECF No. 10-3, 

Exs. R-T, and Second Mujahid Deel., ECF No. 64-4, Exs. 14-17. 

III. Motion for Summary Judgment 

A. Jus ticiabili ty 

The Court next turns to the government's jurisdictional 

arguments that: (1) the Court lacks jurisdiction to r.eview 

plaintiffs' challenge to Matter of A-B-; and (2) be.cause the 

Court lacks jurisdiction to review Matter of A-B-r the 

10 The Court will not consider three newspaper articles, Mujahid 
Deel., ·ECF No. 10-3, Exs. R-T; however, since they are not 
competent evidence to be considered at summary judgment. See 
Fed. R. Civ. P. 56(c). 
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government action purportedly causing plaintiffs' alleged harm, 

the plaintiffs lack standing to challenge the Policy Memorandum. 

Federal district courts are courts of limited jurisdiction. See 

Kokkonen v. Guardian Life Ins. Co. of Am., 511 U.S. 375, 377 

(1994). A court must therefore resolve any challenge to its 

jurisdiction before it may proceed to the merits of a claim. See 

Galvan v. Fed. Prison Indus., 199 F.3d 461, 463 (D.C. Cir. 

1999). The Court addresses each argument in turn. 

1. The Court has Jurisdiction under Section 1252(e) (3) 

a. Matter of A-B-

The government contends that section 1252 forecloses 

]udicia'l review of plaintiffs' claims with respect to Matter of 

A-B-. Defs.' Mot., ECF No. 57-1 at 30-34. Plaintiffs argue that 

the statute plainly provides jurisdiction for this Court to 

review their claims. Pls.' Mot., ECF No. 64-1 at 26-30. The 

parties agree that to the extent jurisdiction exists to review a 

challenge to a policy implementing the expedited removal system, 

it exists pursuant to subsection (e) of the statute. 

Under section 1252 (a) (2) (A), no court shall have 

jurisdiction o~er "procedures and policies adopted by the 

Attorney General to implement the provisions of section 

1225(b) (l)" except "as provided in subsection [1252] (e) ." 

Section 1252(e) (3) vests exclusive jurisdiction in the United 

States District Court. for the District of Columbia to review 
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"[c]hallenges [to the] validity of the [expedited removal] 

system." Id. § 1252 (e) (3) (A). Such systemic challenges include 

challenges to the constitutionality of any provision of the 

expedited removal statute or to its implementing regulations. 

See id. § 1252(e) (3) (A) (i). They also include challenges 

claiming that a given regulation or written policy directive, 

guideline, or procedure is inconsistent with law. Id. § 

1252 (e) (3) (A) (ii). Systemic challenges must be brought within 

sixty days of the challen~ed statute or regulatiori's 

implementation. Id. § 1252 (e) (3) (B); see also Am. Immigration· 

Lawyers Ass'n, 18 F. Supp. 2d at 47 (holding that "the 60-day 

requirement is jurisdictional rather than a traditional 

limitations period"). 

Both parties agree that the plain language of section 

1252(e) (3) is dispbsitive. It reads as follows.: 

(3) Challenges on validity of the system 

(A) In general 

Judicial review of determinations under 
section 122 5 (b) of this title and its 
implementation is available .in an action 
instituted in the United States District Court 
for the District of Columbia, but shall be 
limited to determinations of--

(i) whether such section, or any regulation 
issued to implement such section, is 
constitutional; or 

(ii) whether such a regulation, or a written 
policy directive, written policy guideline, or 
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written procedure issued by or under the 
authority of the Attorney General to implement 
such ~ection, is not consistent with 
applicable provisions of this subchapter or is 
otherwise in violation of law. 

8 U.S.C. § 1252 (e) (3). 

The government first argues that Matter of A-B- does not 

implement section 1225 (b), as required by section 1252 (e) (3). 

Defs.' Mot., ECF No. 57-1 at 30-32. Instead, the government 

contends Matter of A-B- was a decision about petitions for 

asylum ur1deL· sectior1 1158. Id. The governrncin.t also argues that 

Matter of A-B- is not a written policy directive under the Act, 

but rather an adjudication that determined the rights and duties 

of the parties to a dispute. Id. at 32. 

The government's argument that Matter of A-B- does not 

"implement" section 1225(b) is belied by Matter of A-B- itself. 

Although A-B- sought asylum, the Attorney General's ·decision 

went beyond her claims explicitly addressing ''the legal standard 

to determine whether an alien has a credible fear of 

persecution" under 8 U.S.C. section 1225(b). Matter of A-B-, 27 

I. & N. Dec. at 320 n.1 (citing standard for credible fear 

determinations). In the decision, the Attorney General 

articulated the general rule that claims by aliens pertaining to 

either domestic violence, like the claim in Matter of A-B-, or 

gang violence, a hypothetical scenario not at issue in Matter of 

A-B-, would likely not satisfy the credible fear determination 
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standard. Id. (citing 8 U.S.C. § 1225(b)). Because the Attorney 

General cited ~ection 1225(b) and the standard for credible fear 

determinations when articulating the new general legal standard, 

the Court finds that Matter of A-B- implements section 1225(b) 

within the meaning of section 1252 (e) (3). 

The government also argues that, despite Matter of A-B-'s 

explicit invocation of section 1225 and articulation of the 

credible fear determination standard, Matter of A-B- is an 

"adjudication" not a "policy," and therefore section 1252(e) (3) 

does not apply. Defs.' Mot., ECF No. 57-1 at 32-34. However, it 

is well-settled that an "administrative agency can, of course, 

make. legal-policy through rulemaking or by adjudication." Kidd 

Cormnc'ns v. F.C.C., 427 F;3d 1, 5 (D.C. Cir. 2005) (citing SEC v. 

Chenery Corp., 332 U.S. 194, 202-03 (1947)). Moreover, "[w]hen 

an agency does [make policy] by adjudication, becau~e it is a 

policymaking institution unlike a court, its dicta can represent 

an articulation of its policy, to which it must adhere or 

1 
adequately explain deviations." Id. at 5. Matter of A-B- is a 

sweeping opinion in which tpe Attorney.General made clear that 

asylum officers must apply the standards set forth to subsequent 

credible fear determinations. See NRLB v. Wyman Gordon Co., 394 

U.S. 759, 765 (1969) ("Adjudicated cases may and do, of course, 

serve as vehicles for the formulation of agency policies, which 

are applied and announced therein."). 
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Indeed, it is difficult to reconcile the government's 

argument with the language in Matter of A-B-: "When confronted 

with asylum cases based on purported membership in a particular 

social group, the Board, immigration judges, and asylum officers 

must analyze the requirements as set forth in this opinion, 

which restates and where appropriate, elaborates upon, the 

requirements [for asylum]." 27 I. & N. Dec. at 319 (emphasis 

added) . This proclamation, coupled with the directive to asylum 

officers that claims based on domestir. or gang-related violence 

generally would not "satisfy the standard to determine whether 

an alien has a credible fear of persecution," ~d. at 320 n.1, is 

clearly a ~written policy directive" or "written policy 

guidance" sufficient to bring Matter of A-B- under the ambit of 

section 1252 (e) (3). See Kidd, 427 F.3d at 5 (stating agency can 

"make legal-policy through rulemaking or by adjudication") . 

Indeed, one court ha.s regarded Matter of A-B- as such. See 

Moncada v. Sessions,. 2018 WL 4847073 *2 (2d Cir. Oct. 5, 

2018) (characterizing Matter of A-B- as providing "substantial 

new guidance on the viability of asylum 'claims by aliens 

pertaining to . 

omitted). 

gang violence'") (emphasis added) ( citation 

The government also argues that because the DHS Secretary, 

rather than the Attorney General, is responsible for 

implementing most of the provisions in section 1225, the 
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Attorney General lacks the requisite authority to implement 

section 1225. Defs.' Reply, ECF No. 85 at 25. Therefore, the 

government argues, Matter of.A-B- cannot be "issued by or under 

the authority of the Attorney General· to implement [section, 

1225(b)]" as required by the statute. See 8 U.S.C. 

§ 1252 (e) (3) (A) (ii). The government fails to acknowledge, 

however, that the immigration judges who review negative 

credible fear determinations are also required to apply Matter 

of A-B-. 8 C.F.R. § 1208.30(g) (2); 8 C.F.R. § 103.lO(b) (stating 

decisions of the Attorney General shall be binding on 

immigration judges) . And it is the Attorney General who is 

responsible for the conduct of immig;r:ation judges. Seer e.g., 8 

u .. s.c. § llOl(b) (4) ("An immigration judge shall be subject to 

such supervision a~d shall perform such duties as the Attorney 

General shall prescribe."). Therefore, the Attorney General 

clearly plays a significant role in the credible fear 

determination process and has the authority to "implement" 

section·1225. 

Finally, the Court recognizes.that even if the 

jurisdictional issue was a close call, which it is not, several 

principles persuade the Court that jurisdiction exists to hear 

plaintiffs! claims. First, there is the "familiar proposition 

that only upon a showing of clear and convincing evidence of a 

contrary legislative iµtent should the courts +estrict access to 
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judicial review." Bd. of Governors of the Fed. Reserve Sys. v. 

MCorp. Fin.r Inc., 502 U.S. 32, 44 (1991) (citations and internal 

quotation marks omitted). Here, there is no clear and convincing 

evidence of legislative intent in ~ection 1252 that Congress 

intended to limit judicial review of the plaintiffs' claims. To 

the contrary, Congress has explicitly provided this Court with 

jurisdiction to review systemic challenges to section 1225(b). 

See 8 U . S . C . § 12 5 2 ( e) ( 3 ) . 

Second, there is also a "strong presumption in favor of 

judicial review of administrative action." INS v. St. Cyr, 533 

U.S. 289, 298 (2001). As the Supreme Court has recehtly 

explained, "legal lapses and violations occur, and especially so 

when they have no consequence. That is why [courts have for] so 

long applied a strong presumption favoring judicial review of 

administrative action." Weyerhaeuser Co. v. United States Fish 

and Wildlife Servs.r 586 U.S. _,_ (2018)(slip op., at 11). 

Plaintiffs challenge the credible fear policies under the APA 

and therefore this "strong presumption" applies in this case. 

Third, statutory ambiguities in immigration laws are 

resolved in favor of the alien. See Cardoza-Fonseca, 480 U.S. at 

449. Here, any doubt as to whether. 1252(e) (3) applies to 

plaintiffs' claims should be resolved in favor of plaintiffs. 

See INS v. Errico, 385 U.S. 214, 225 (1966) ("Even if there were 

some doubt as to the correct construction of the statute, the 
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doubt should be resolved in favor of the alien."). 

In view of these three principles, and the foregoing 

analysis, the Court concludes that section 1252 (a) (2) (A) does 

not eliminate this Court's jurisdiction over plaintiffs' claims, 

and that section 1252(e) (3) affirmatively grants jurisdiction. 

b. Policy Memorandum 

The government also argues that the Court lacks 

jurisdiction to review the Policy Memorandum under section 

1252(e) for three reasons. First, according to the government, 

the Policy Memorandum "primarily addresses the asylum standard" 

and therefore does not implement section 1225(b) as.required by 

the statute. Defs.' Reply, ECF No. 85 at 30. Second, since the 

Policy Memorandum "merely explains" Matter of A-B-, the 

government argues, it is not reviewable for the same reasons 

Matter of A-B- is not reviewable. Id. Finally, the government 

argues t;hat sections 1225 and 1252 (e) (3) "indicate" that 

Congress only provided judicial review of ag~ncy guideli~es, 

directives, or procedures which create substantive rights as 

opposed to interpretive documents, like the Policy Memorandum, 

which merely explain the law to government officials. Id. at 31-

33. 

The Court need not spend much time on the government's 

first two arguments. First, the Policy Memorandum_, entitled 

"Guidance for Processing Reasonable Fear, Credible Fear, Asylum, 
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and Refugee Claims in Accordance with Matter of A-B-" expressly 

applies to credible fear interviews and provides guidance to 

credible fear adjudicators. Policy Memorandum, ECF No. 100 at 4 

n.1 ("[T]he Attorney General's .decision and this [Policy 

Memorandum] apply also to ... credible fear determinations."). 

Furthermore, it expressly invokes section 1225 as the authority 

for its issuance. Id. at 4. The government's second argument 

that the Policy Memorandum is not reviewable for the same 

reasons Matter of A-B- is not, is easily dismissed because the 

Court has already found that Matter of A-B- falls within section 

1252(e) (3)'s jurisdictional grant. See suprar at 27-38. 

The government's third argument is that section 1252 (e) (3) 

only applies when an agency promulgates legislative rules and 

not interpretive rules. Defs.' Reply, ECF No. 85 at 30-33. 

Although not entirely clear, the argument is as follows: (1) the 

.INA provides DRS with significant authority to create 

legislative rules; (2) Congress barred judicial review of such 

substantive rules in section 1252(a); (3) therefore Congress 

must have created a mechanism to review these types of 

legislative rules, and only legislative rules, iri section 

1252(e) (3)). Id. at 30-31. Folded into this reasoning is also a 

free-standing argument that because the Policy Memorandum is not 

a final agency action, it is not reviewable under the APA. Id. 

at 32. 
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Contrary to the government's.assertions, section 1252(e) (3) 

does not limit its grant of jurisdiction over a "written policy 

directive, written policy guideline, or written procedure" to 

only legislative rules or final agency action. Nowhere in the 

statute did Congress exclude interpretive rules. Cf. 5 U.S.C. 

§ 553 (b) (3) (A) (stating subsection of statute does not .apply to 

"interpretative rules, general statements of policy, or rules of 

agency organization, procedure, or practice .. ") . Rather, Co.ngress · 

used broader terms such as policy "·guidelines," "directives," or 

"procedures" which do not require notice and comment rulemaking 

or other strict procedural prerequisites. See 8 U.S.C. 

§ 1252(e) (3). There is no suggestion that Congress limited the 

application of section 1252(e) (3) to only claims involving 

legislative rules or final agency action, and this Court will 

not read requirements into the statute that do not exist. See 

' 
Keene Corp .. v. U;S., 508 U.S. 200, 208 (1993) (stating courts 

have a "duty to refrain from reading a phrase into the statute 

when Congress has left it out"). 

In .sum, section 1252 (a) (2) (A) is not a bar to this Court's 

jurisdiction because plaintiffs' claims fall well within section 

1252 (e) (3) 's grant of jurisdiction. Both Matter of A-B- and the 

Policy Memorandum expressly reference credible fear 

determinations in applying the standards articulated by the 

Attorney General. Because Matter of A-B- and the Policy 
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Memorandum are written policy directives and guidelines issued 

by or under the authority of the Attorney General, section 

1252(e) (3) applies, and this Court has jurisdiction to hear 

plaintiffs' challenges to the credible fear policies. 

2. Plaintiffs have Standing to Challenge the Policy 
Memorandum 

The government next challenges plaintiffs' standing to 

bring this suit with respect to their claims against the Policy 

Memorandum only. Defs.' Mot., ECF No. 57-1 at 35-39. To 

establish standing, a plaintiff "must, generally speaking, 

demonstrate that he has suffered 'injury in fact,' that the 

injury is 'fairly traceable' to the actions of the defendant, 

and that the injury will likely be redressed by a favorable 

decision." Bennett v. Spear, 520 U.S. 154, 162 (1997) (citing 

Lujan v. Defs. of Wildlife, 504 U.S .. 555, 560-61 (1992); Valley 

Forge Christian Coll. v. Ams .. United for Separation of Church 

and St.ater Inc;, 454 U.S. 464, 471-72 (1982)). Standing is 

assessed "upon the facts as they exist at the time the complaint 

is filed.n Natural Law Party of U.S. v. Fed. Elec. Comm'n, 111 

F. Supp. 2d 33, 41 (D.D.C. 2000). 

As a preliminary matter, the government argues that 

plaintiffs lack standing to challeng~ any of the policies in the 

Policy Memorandum that rest on Matter of A-B- because the Court 

does not have jurisdiction to review Matter of A-B-. See Defs.' 
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Mot., ECF No. 57-1 at 35, 37-39. Therefore, the governme:q.t 

argues, plaintiffs' injuries would not be redressable or 

traceable to the Policy Memorandum since they stem from Matter. 

of A-B-. This argument fails because the· Court has found that it 

has jurisdiction to review plaintiffs' claims related to Matter 

of A-B- under 1252(e) (3). See supra, at 27-38. 

The government also argues that because plaintiffs do not 

have a legally protected interest in the Policy Memorandum-an 

interpretive document that creates no rights or obligations­

plaintiffs do not have an injury in fact. Defs.' Reply, ECF No. 

85 at 33. The government's argument misses the point. Plaintiffs 

do not seek to enforce a right under a prior policy or 

interpretive guidance. See Pls.' Reply, ECF No. 92 at 17-18. 

Rather, they challenge the validity of the{r credible fear 

determinations pursuant to the credible fear policies set forth 

in Matter of A-B- and the Policy Memorandum. Because the 

credible fear policies impermissibly raise their burden and deny 

plaintiffs a fair opportunity to seek asylum and escape the 

persecution they have suffered, plaintiffs argue, the policies 

violate the APA and immigration laws. See id. 

The government also argues that even if the Court has 

jurisdiction, all the claims, with the exception of one, are 

time-barred and therefore not redressable. Defs.' Mot., ECF No. 

57-1 at 39-41. The government argues that none of the policies 
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are in fact new and each pre-date the sixty days in which 

plaintiffs are statutorily required to bring their claims. Id. 

at 3~-41. The go~ernment lists ea~h chall~nged policy and relies 

on exist~ng precedent purporting to apply the same standard 

espoused in the Policy Memorandum prior to its issuance. See id. 

at 39-41. The challenge in accepting this theory of standing is 

that it would require the Court to also accept the government's 

theory of the case: that the credible fear policies are not 

"new .. " Tn other words, the government's argument "assume·s that 

its view on the merits of the case will prevail." Defs. of 

Wildlife v. Gutierrez, 532 F.3d 913, 924 (D.C. Cir. 2008). This 

is problematic because "in reviewing the standing question, the 

court must be careful not to decide the questions on the merits 

for or against the plaintiff, and must therefore assume that on 

the merits the plaintiffs would be successful in their claims." 

City of Waukesha v. EPA, 320 F.3d 228, 235 (D·.c. Cir. 

2003) (citations omitted). 

Whether the credible fear policies differ from the 

standards articulated in the pre-policy cases cited by the 

government, and are therefore new, is a contested issue in this 

case. And when assessing standing, this Court must "be careful 

not .to decide the questions on the merits" either "for br 

against" plaintiffs, "and must therefore assume that on the 

merits the plaintiffs wciuld be successful in their claims." Id. 
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Instead, the Court must determine whether an order can redress 

plaintiffs' injuries in whole or part. Gutierrez, 532 F.3d at 

·925. There is no question that the challenged policies impacted 

plaintiffs. See Defs.' Mot., ECF No. 57-1 at 28 (stating an 

"asylum officer reviewed each of [plaintiffs] credible fear 

claims and found them wanting in light of Matter of A-B-"). 

There is also no question that an order from this.<;ourt 

declaring the policies unlawful and enjoining their use would 

redress those injuries .. See Carpenters Indus. Council v. Zinker 

854 F.3d 1, 6 n.·1 (D.C. Cir. 2017) (stating when government 

actions cause an injury, enjoining that action will usually 

redress the injury) . 

Because plaintiffs have demonstrated that they have: 

(1) suffered an injury; (2) the injury is fairly traceable to 

the credible fear policies; and (3) action by the Court can 

redress their injuries, plaintiffs have standing to challenge 

·the Policy Memorandum. Therefore, the Court may proceed to the 

merits 6f plaintiffs' claims. 

B. Legal Standard for Plaintiffs' Claims 

Although both parties have moved.for summary judgment, the 

parties seek review of an administrative decision under.the APA. 

See 5 U.S.C. § 706. Therefore, the standard articulated in 

Federal Rule of Civil Procedure 56 is inapplicable because the 

Court has a more limited role in reviewing the administrative 
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record. Wilhelmus v. Geren, 796 F. Supp. 2d 157, 160 (D.D.C. 

2011) (internal citation omitted). "[T]he function of the 

district court is to determine whether or not as a matter of law 

the evidence in the administrative record permitted the agency 

to make the decision it did." See Sierra Club v. Mainella, 459 

F. Supp. 2d 76, 90 (D.D.C. 2006) (internal quotation marks and 

citations omitted) . "Surmnary judgment thus serves as the 

mechanism for deciding, as a matter of law, whether the agency 

2~tjon is supported by the administrative record and otherwise 

consistent with the APA standard of review." Wilhelmus, 796 F. 

Supp. 2d at 160 (internal citation omitted). 

Plaintiffs bring this challenge to the alleged new credible 

fear policies arguing they violate the APA and INA. Two 

separate, but overlapping, standards of APA review govern the 

resolution of plaintiffs' claims. First, under 5 U.S.C. § 

706 (2) (a), agency action must not be "arbitrary, capricious, an 

abuse of discretion, or otherwise not in accordance with law." 

To survive an arbitrary and capricious challenge, an agency 

action must be "the product of reasoned decisionmaking. r' Fox v. 

Clinton, 684 F.3d 67, 74-75 (D.C. Cir. 2012). The reasoned 

decisionmaking requirement applies to judicial review of agency 

adjudicatory actions. Id. at 75. A court must not uphold an 

adjudicatory action when the agency's judgment "was neither 

adequately explained in its decision nor supported by agency 
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precedent." Id. (citing Siegel v. SEC, 592 F.3d 147, 164 (D.C. 

Cir. 2010)). Thus, review. of Matter of A-B- requires this Court 

to determine whether the decision was the product of reasoned 

decisionmaking. See id. at 75. 

Second, plaintiffs' claims also require this Court. to 

consider.the degree to which the government's interpretation of 

the various relevant statutory provisions in Matter of A-B- is 

afforded deference. The parties disagree over whether this Court 

is required to defer to the agency~s interpretations of the 

statutory provisions in this case. uAlthough balancing the 

necessary respect for an agency's knowledge, expertise, and 

constitutional office with the courts' ·role as interpreter of 

laws can be a delicate matter," the familiar Chevron framework 

offers guidance. Id. at 75 (citing Gonzales v. Oregon, 546 U.S. 

243, 255 (2006)). 

In reviewing an agency's interpretation of a statute it is 

charged with administering, a court must apply the framework of 

Chevron USAr Inc. v. Natur·a1 Resources Defense. Councilr Inc., 

467 U.S. 837 (1984) . . See Halverson v. Slater, 129 F.3d 180, 184 

(D.C. Cir. 1997). Under the familiar Chevron two-step test, the 

first step is to ask uwhether Congress has directly spoken to 

the precise question at issue. If the intent of Congress is 

clear, that is the end of the matter; for the court, as well as 

the agency, must give effect to the unambiguously expressed 
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intent of Congress." Chevron, 467 U.S. at 842-43. In making that 

determination, the reviewing court "must first exhaust the 

'traditional tools of.statutory construction' to determine 

whether Congress has spoken to the precise question at issue." 

Natural Res. Def. Councilr Inc. v. Daley, 209 F.3d 747, 572 

(2000) (citation omitted). The traditional tools of statutory 

construction include "examination of the statute's text, 

legislative history, and structure . as well as its 

purpose." Id. (internAl citations omitted), If these tools lead 

to ~ clea~ result, "fhen Congress has expressed its intention as 

to the question, and deference is not appropriate." Id. 

If a court finds that the statute is silent or ambiguous 

with respect to a particular issue, then Congress has not spoken 

clearly on the subject and a.court is required to proceed to the 

second step of the Chevron framework. Chevron, 467 U.S. at 843. 

Under Chevron step two, a court's task is to determine if the 

agency's approach is "based on a permissible construction of the 

statute." Id. To make that determination, a court again employs 

the traditional tools of statutory interpretation, including 

reviewing the text, structure, and purpose of the statute. See 

Troy Corp. v. Browder, 120 F.3d 277, 285 (D.C. Cir. 1997) (noting 

that an agency's interpretation must "be reasonable and 

consistent with the statutory purpose"). Ultimately, "[n]o 

matter how it is framed, the question a court faces when 
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confronted with an agency's interpretation of a statute it 

admini$ters is always, simply, whether the·agency has stayed 

within the bounds of its statutory authority." Di~trict of 

Columbia v. Deprt of Labor, 819 F~3d 444, 459 (D.C. Cir. 

2016) (citation omitted). 

The scope of review under both the APA's arbitrary and 

capricious standard and Chevron step two are concededly narrow. 

See Motor Vehicle Mfrs. Assrn of U.S.r Inc. v. State Farm Mut. 

Auto. Ins. Co., 463 U.S. 29, 43 (1983) (stating "scope of review 

under the 'arbitrary and capricious' standard is narrow and a 

court is not to substitute its judgment for that of the 

agency"); see also Judulang v. Holder, 565 U.S. 42, 52 n.7 

(2011) (stating the Cheyron step two analysis overlaps with 

arbitrary and capricious review under the APA because under 

Chevron step two a court asks "whether an agency {nterpretation 

is 'arbitrary or .capricious in substance'"). Although t:Q.is 

review is deferential, "courts retain a role, and an important 

one, in ensuring that agencies have engaged in reasoned decision 

making."· Judulangr 565 U.S. at 53; see also Daley, 209 F,3d at 

755 (stating that although a court owes deference to agency 

decisions, courts do not hear cases "merely to rubber st_amp 

agency actions"). 

With these principles in mind, the Court now turns to 

plaintiffs' claims that various credible fear policies based on 
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Matter of A-B-, the Policy Memorandum, or both, are arbitrary 

and capricious and in violation of the immigration laws. 

C. APA and Statutory Claims 

Plaintiffs challenge the following alleged new credible 

fear policies: (1) a general rule against credible fear claims 

related to dom~stic or gang-related violence; (2) a heightened 

standard for persecution involving non-governmental actors; (3) 

a new rule for the nexus requirement in asylum; (4) a new rule 

that "particular .socL:i l group" definitions based on claims of 

domestic violence are impermissibly circular; (5) the 

requirements that an alien articulate an exact delineation of 

the specific "particular social group" at the credible fear 

determination stage and that asylum officers apply discretionary 

factors at that stage; and (6) the Policy Memorandum's 

requirement that adjudicators ignore circuit court precedent 

that is inconsistent with Matter of A-B-, and apply the law of 

the circuit where the credible fear interview takes place. The 

Court addresses each challenged policy in turn. 

1. The General Rule Foreclosing Domestic Violence and 
Gang-Related Claims Violates the APA and Immigration 
Laws 

Plaintiffs argue that the credible fear policies establish 

an unlawful general rule against asylum petitions by aliens with 

credible fear claims relating to domestic and gang violence. 

Pls.' Mot., ECF No. 64-1 at 28. 
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A threshold issue is whether the (hevron framework applies 

to this issue at all. "Not every agency interpretation of a 

statute is appropriately analyzed under Chevron." Alabama Educ. 

Ass'n v. Chao, 455 F.3d 386, 392 (D.C. Cir. 2006). The 

government acknowledges that the alleged new credible fear 

policies are not "entitled to blanket Chevron deference.".Defs.' 

Reply, ECF-No. 85 at 39 (emphasis· in original). Rather, 

according to the government, the Attorney General is entitled to 

Chevron deference when he "interprets any ambiguous statutor.y 

terms in the INA." Id. (emphasis in original). The government 

also argues that the Attorney General is.entitled to Chevron 

deference.to the extent Matter ·of A-B- states "long-standing 

precedent or interpret[s] prior agency cases or regul~t±ons 

through case-by-case adjudication." Id. at 40. 

To the extent Matter of A-B- was interpreting the 

"particular social group" requirement in the INA, the Chevron 

framework clearly applies. The. Supreme Court has explained that 

"[i]t is clear that principles of Chevron deference are 

applicable~ to the INA because that statute charges the Attorney 

General with administering and enforcing the statutory scheme. 

I.N.S. v. Aguirre-Aguirre, 526 U.S. 415, 424-25 (quoting 

8 U.S.C. §§ 1103(a) (1), 1253(h)). In addition to Chevron 

deference, a court must also afford deference to an agency when 

it is interpreting its own precedent. U.S. Telecom Ass'n v. 
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F.C.C., 295 F.3d 1326, 1332 (D.C. Cir. 2002) ("We [] defer to an 

~gericy's reasonable interpretation of its 6wn rules and 

precedents."). 

In this case, the Attorney General interpreted a provision 

of the INA, a statute that Congress charged the Attorney General 

with administering. See 8 U.S.C. § 1103(a) (1). Matter of A-B-· 

addressed the issue of whether an alien applying for asylum 

based on domestic violence could establish membership in a 

"particular social group." Because the de~ision interpreted a 

provision of the INA, . the Chevron framework applies .to. Matter of 

A-B-. 11 See Negusie v. Holder, 555 U.S. 511, -516 ( 2009) (stating 

it "is well settled" that principles of Chevron deference apply 

to the Attorney General's interpretation of the INA). 

a. Chevron Step One: The Phrase "Particular Social 
Group" is Ambiguous 

The first question within the Chevron framework is whether, 

using the traditional tools of statutory interpretation 

including evaluating the text, structure, and the overall 

11 The Policy Memorandum is not subject to Chevron deference. The 
Supreme Court has warned that agency "[i]nterpretations such as 
those in opinion letters-like. interpretations contained in 
policy statements, agency manuals, and enforcement guidelines, 
all of which lack the force of law-do not warrant Chevron-style 
deference." Christensen v. Harris Cnty, 529 U.S. 576, 587 
(2000). Rather, interpretations contained in such formats "are 
entitled to respect . . only to the extent that tho~e 
interpretations have the power to persuade." Id. (citations 
omitted). 
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statutory scheme, as well as employing common sense, Congress 

has "supplied a clear and unambiguous answer to the interpretive 

question at hand." Pereira v. Sessions, 138 S. Ct. 2105, 2113 

(2018) (citation omitted). The interpretive question at hand in 

this case is the meaning of the term "particular social group." 

Under the applicable asylum provision, an "alien who is 

physically present in the United States or who arrives in the 

United States . . irrespective of such alien's status" may be 

granted asylum at the di.scretion of the Attorney General if the 

"Attorney General determines that such alien is a refugee within 

the meaning of section llOl(a) (42) (A)." 8 U.S.C. § 1158. The 

term "refugee" is defined in section 1101 (a) (42) (A). as, among 

other things, an alien who is unable or unwilling to return to 

his or her home country "because of persecution or a well­

founded fear of persecution on account of race, religion, 

nationality, membership in a particular social group, or 

political opinion." 8 u.s.C. § llOl(a) (42) (A). At the credible 

fear stage, an alien needs to show that there is a "significant 

possibility that the alien could establish eligibility for 

asylum." 8 U.S.C. § 1225(b) (1) (B) (v). 

·The INA itself does not shed much light on the meaning of 

the term "particular social group." The phrase "pa~ticular 

social group" was first included in the INA when Congress 

enacted the R$fugee Act of 1980. Pub. L. No. 96-212, 94 Stat. 
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102 (1980). The purpose of the Refugee Act was to protect 

refugees, i.e., individuals who are unable to protect themselves 

from persecution in their native country. See id. § lOl(a) ("The 

Congress declares that it is the historic policy of the United 

States to respond to the urgent needs of persons subject to 

persecution in their homelands, including . . . humanitarian 

assistance for their care and maintenance in asylum areas."). 

While the legislative history of the Act does not reveal the 

specific meaning the meIT~crs of Congress attached to the phrase 

"particular social group," the legislative history does make 

clear that Congress intended "to bring United States refugee law 

into conformapce with the [Protocol], 19 U.S.T. 6223, T.I.A.S. 

No. 6577, to which the United States acceded in 1968." Cardoza­

Fonseca, 480 U.S. at 436-37. Indeed, when Congress accepted the 

definition of "refugee" it did so "with the understanding that 

it is based directly upon the language of the Protocol and it is 

intended that the provision be construed consistent with the 

Protocol." Id. at 437 (citations omitted). It is therefore 

appropriate to consider what the phrase "particular social 

group" means under the Protocol. See id. 

In interpreting the Refugee Act in accordance with the 

meaning intended by the Protocol, the language in the Act should 

be read consistently with the United Nations' interpretation of 

the ~efugee standards. See id. at 438-39 (relying on UNHCR's 
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interpretation in interpreting the Protocol's definition of 

"well-founded fear"). The UNacR defined ~he.provisions oi the 

Convention and Protocol in its Handbook on Procedures and 

Criteria for Determining Refugee Status ("UNHCR Handbook") . 12 Id. 

As the Supreme Court has noted, the UNHCR Handbook provides 

"significant guidance in construing the Protocol, to whi6h 

Congress sought to conform . . [and] has been widely 

considered useful in giving content to the obligations that the 

protocol establishes." Id. at 439 n.22 (citations omitted). The 

UNHCR Handbook codified the United Nations' interpretation of 

the term "particular social group" at that time, construing the\ 

term expansively. The UNHCR Handbook states that "a 'particular 

social group' normally comprises persons of similar ·background, 

habits, or social status." UNHCR Handbook at Ch. II B(3) (e) 

'.!I 77. 

The clear legislative intent to comply with the Protocol 

and Congress' election to not change or add qualifications to 

the U.N.'s definition of "refugee" demonstrates that Congress 

intended to adopt the U.N.'s interpretation of the word 

"refugee." Moreover, the UNHCR's classification of "social 

12 Handbook of Procedures and Criteria for Determining Refugee 
Status Under the 1951 Corivention and 1967 Protocol Relating to 
the Status of Refugees, OFFICE OF THE UNITED NATIONS HIGH 
COMMISSIONER FOR REFUGEES, available at 
http://www~unhcr.org/4d93528a9.pdf. 
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group" in broad terms such as "similar background, habits~ or 

social status" suggests that Congress intended an equally 

expansive construction of the same term in the Refugee Act. 

Furthermore, the Refugee Act was enacted to further the 

"historic policy of the United States to respond to the urgent 

needs of persons subject to persecution in their homelands 

[and] it is the policy of th~ United States to encourage all 

nations to provide assistance and resettlement opportunities to 

refugees to the fullest extent possible." Maharaj v. Gonzales, 

450 F.3d 961, 983 (9th Cir. 2006) (O'Scannlain, J. concurring in 

part} (citing Refugee Act of 1980, Pub. L. No. 96-212, 94 Stat. 

102) . 

Although the congressional intent was clear that the 

meaning of "particular social group" should not be read too 

narrowly, the Court concludes that Congress has not "spoken 

directly" on the precise question of whether victims of domestic 

or gang-related persecution fall into the particular social 

group category. Therefore, the Court proceeds to Chevron step 

two to determine whether the Attorney General's interpretation, 

which generally.precludes domestic violence and gang-related 

claims at the credible fear stage, is a permissible 

interpretation of the statute. 
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b. Chevron Step Two: Precluding Domestic and Gahg­
Related Claims at the Credible Fear Stage is an 
Impermissible Reading of the Statute and is 
Arbitrary and Capricious 

As explained above, the second step of the Chevron analysis 

overlaps with the arbitrary and capricious standard of review 

under the APA. See Nat'l Ass'n of Regulatory Util. Comm'rs v. 

ICC, 41 F.3d 721, 726 (D.C. Cir. 1994) ("[T]he inquiry at the 

second step of Chevron overlaps analytically with a court's task 

under the [APA]."). "To survive.arbitrary and capricious review, 

an agency action must ~ -F 
V.L reas·oned 

decisionmaking." Fox v. Clinton, 684 F.3d 67, 74..,...75 (D.C. Cir. 

2012). "Thus, even though arbitrary and capricious review is 

fundamentally deferential-especially with respect to matters· 

relating to an agency's areas of technical expertise-no 

deference is owed to an agency action that is based on an 

agency's purported expertise where the agency's explanation for· 

its. action lacks any coherence." Id. at 75 (internal citations 

and alterations omitted). 

Plaintiffs argue that the Attorney General's·near-blanket 

rule against positive credible fear determinations based on 

domestic violence and gang-related claims is arbitrary and 

. ' 
capricious for several· reasons. First, they contend that the 

rule has no basis in immigration law. Pls .. ' Mot., ECF No. 64-1 

at 39-40. Plaintiffs point to several cases in which immigration 
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judges and circuit courts have recognized asylum petitions based 

on gang-related or gender-based claims. See id. at 38-39 (citing 

cases). Second, plaintiffs argue that the general prohibition is 

arbitrary and capricious and contrary to the INA because it 

constitutes an unexplained change to the long-standing 

recognition that credible fear determinations must be 

individualized ba~ed on the facts of each ca~e. Id. at 40-41. 

The government's principal response is straightforward: no 

such general rule against.domestic violence or gang-related 

claims exists. Defs.' Reply, ECF No. 85 at 44-47. The government 

emphasizes that the only change to the law in Matter of A-B- is 

that Matter of A-R-C-G- was overruled. Id. at 43. The government 

also argues that Matter of A-B- only required the BIA to assess 

each element of an asylum claim and not rely on a party's 

concession that an element is satisfied. Id. at 45. Thus, 

according to the government, the Attorney General simply 

"eliminated a loophole created by A-R-C-G-." Id. at 45. The 

government dismisses the rest of Matter of A-B- as mere 

"cornment[ary] on problems typical of gang and domestic violence 

related claims." Id. at 46. 

And even if a general rule does exist, the government 

contends that asylum claims based on "private crime[s]" such as 

domestic and gang violence have been the center of controversy 

for decades. Defs.' Reply, ECF No. 85 at 44. Therefore, the 
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government concludes, that Matter of A-B- is a lawful 

interpretation and restatement of the asylum laws,. and is 

entitled· to deference. Id. Finally, the government argues that 

Congress designed the asylum statute as a form of limited 

relief, not to "provide redress for all misfortune." Id. 

The Court is not persuaded that Matter of A-B- and the 

Policy Memorandum do not create a general rule against positive 

credible fear determinations in cases in. which aliens claim a 

fear of persecution based on domestic or gang-related violence. 

Matter of A-B- mandates that "[w]hen confronted with asylum 

cases based on purported membe'rship in a particular social group 

immigration judges, and asylum officers must analyze the 

requiremerits as set forth" in the decision. 27 I. & N. Dec. at 

319. The precedential decision further explained that 

"[g]enerally, claims by aliens pertaining to domestic viol~nce· 

or gang violence perpetrated by non-governmental actors will not 

qualify for asylum." Id. at 320. Matter of A-B~.also requires 

asylum officers to "analyze the requirements as set forth in" 

Matter of A-B- when reviewing asylum related claims including 

whether such claims "would satisfy the legal standard to 

determine whether an alien has a credible fear of persecut~on." 

Id. at 320 n.1 (citing 8 U.S.C. § 1225(b)). Furthermore, the 

Policy Memorandum also makes clear that the sweeping statements 

in Matter of A-B- must be applied to credible fear 

. 55 

6326 



Case 1:18-cv-01853-EGS Document 106 Filed 12/19/18 Page 56 of 107 

determinations: "if an applicant claims asylum based on 

membership in a particular social group, then officers must 

factor the [standards explained in Matter of A-B-] into their 

determination of.whether an applicant has a credible fear or 

reasonable fear of persecution." Policy Memorandum, ECF No. 100 

at 12 (emphasis added) . 

Not only does Matter of A-B- create a general rule against 

such claims at the credible fear stage, but the general rule is 

also not a permissible interpr.etation of the statute. First, the 

general rule is arbitrary and capricious because there is no 

legal basis for an effective categorical ban on domestic 

violence.and gang-related claims. Second, such a general rule 

runs contrary to the individualized analysis required by the 

INA. Under the current immigration laws, the credible fear 

interviewer must prepare a case-specific factually intensive 

analysis for each alien. See 8 C. F. R. § 208. 30 ( e) (requiring 

individual analysis including material facts stated by the 

applicant, and additional facts relied upon by officer). 

Credible fear determinations, like requests for asylum in 

general, must be resolved based on the particular facts and 

circumstances of each case. Id. 

A general rule that effectively bars the claims based on 

certain categories of persecutors (i.e. domestic abusers or gang 

members) or claims related to certain kinds of violence is-
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inconsistent with Congress' intent to bring "United States 

refugee law into conformarice with th~ [Proto~cil] ." Cardoza-

Fonseca, 480 U.S. at 436-37. The new general rule is·thus 

contrary to the Refugee Act and the INA.13 In interpreting 

"particular social group" in a way that results in a general 

rule, in violation of the requirements of the statute, the 

Attorney General has failed to "stay[] within the bounds" of his 

statutory authority. 14 District of Columbia v. Dep' t of Labor, 

819 F.3d at 449. 

The general rule is also arbitrary and capricious because 

it impermissibly heightens the standard at the credible fear 

stage. The Attorney General's direction to deny most domestic 

violence or gang violence claims at.the credible fear 

13 The new rule is also a departure from previous OHS policy. See 
Mujahid Deel., Ex. F ("2017 Credible Fear Training") ("Asylum 
officers should evaluate the entire scope of harm experienced by 
the applicant to determine if he or she was persecuted, taking 
into account the individual circumstances of each case."). It is 
arbitrary.and capricious for that reason as well~ Lone Mountain 
Processing, Inc. v. Sec'y of Labor, 709 F.3d 1161, 1164 (D.C. 
Cir. 2013) ("[A]n agency changing its course must supply a 
reasoned analysis indicating that ~rior policies and standards 
are being deliberately changed, ·not casually ignored.") (emphasis 
added) . 
14 The Court also notes that domestic law may supersede 
international obligations only by express abrogation, Chew Heang 
v. United States, 112 U.S. 536, 538 (1884), or by subsequent 
legislation that irrevocably conflicts with international 
obligations, Reid v~ Covert, 354. U.S. 1, 18 (1957). Congress has 
not expressed any intention to rescind its international 
obligations assumed through accession to the 1967 Protocol via 
the Refugee Act of 1980. 
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determination stage is fundamentally inconsist~nt with the 

threshold screening standard that Congress established: an 

alien.'s removal may not be expedited if there is a "significant 

possibility" that the alien could establish eligibility for 

asylum. 8 U.S.C. § 1225 (b) (1) (B) (v). The relevant provisions 

require that the asylum officer "conduct the interview in a 

nonadversarial manner" and "elicit all relevant and tiseful 

·information bearing on whether the applicant has a credible fear 

of pers~cution or torture." 8 C.F.R. § 208.30(d). As plaintiffs 

point out, to prevail at a credible fear interview, the alien 

need only show a "significant possibility" 6f a one in ten 

chance of persecution, i.e., a fraction of ten percent. See 

8 U.S.C. § 1225 (b) (1) (B) (v); Cardoza-Fonseca; 480 U.S. at 439-40 

(describing a well-founded fear of persecution at asylum stage 

to be satisfied even when there is a ten percent chance of 

persecution). The legislative history of the IIRIRA confirms 

that Congress intended this standard to be a low one. See 142 

CONG. REC. 311491-02 ("[t]he credible fear standard . . is 

intended to be a low screening standard for admission into the 

usual full asylum process"). The Attorney General's directive to 

broadly exclude groups of alie.ns based oh a sweeping policy 

applied indiscriminately at the credible fear stage, was neither 

adequalely explained nor supported by agency precedent. 

Accordingly, the general rule against domestic violence and 
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gang-related claims during a credible fear determination is 

arbitrary and capricious and violates the immigration laws. 

2. Persecution: The "Condoned·or Complete Helplessness" 
Standard Violates the APA and Immigration Laws 

Plaintiffs next argue that the government's credible fear 

policies have heightened the legal requirement for all credible 

fear claims involving non-governmental persecutors. Pls.' Mot., 

ECF No. 64-1 at 48. 

To be eligible for asylum, an alien must demonstrate either 
. . 
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8 U.S.C. § 1101(a) (42) (A). When a private actor, rather than the 

government itself, is alleged to be the persecutor, the alien , 

must dem.onstrate "some connection" between the actions of the 

private actor and "governmental action or inaction." See Rosales 

Justo v. Sessions, 895 F .. 3d 154, 162 (1st Cir. 2018). To 

establish this connection, a petitioner must sh6w that the 

government was.either "unwilling or unable" to protect him or 

her from persecution. See Burbiene v. Holder, 568 F.3d 251, 255 

(1st Cir. 2009). 

Plaintiffs argue that Matter of A-B- and the Policy 

Memorandum set forth a new, heightened standard for government 

involvement by requiring an alien to "show the government 

condoned the private actions or at least demonstrated a complete 

helplessness to protect the victim." Matter of A-'-B-, 27 I. & N. 
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Dec. at 337; Policy Memorandum, ECF No. 100 at 9. The government 

argues that the "condone" or "complete helplessness" standard is 

not a new definition of persecution; and, in any event, such 

language does not change the standard. Defs.' Reply, ECF No. 85 

at 55. 

a. Chevron Step One: The Term "Persecution" is Not 
Ambiguous 15 

Again, the first question under the Chevron framework is 

whether Congress.has "supplied a clear and unanibiguous answer to 

the interpretive question at hand." Pereira, 138 S. Ct. at 2113. 

Here, the interpretive question at hahd is whether the word 

"persecution" in the INA requires a government to condone the 

persecution or demonstrate a complete helplessness to protect 

the victim. 

The Court concludes that the term "persecution" is not 

ambiguous and the government's new interpretation is 

inconsistent with the INA. The Court is guided by the 

longstanding principle that Congress is presumed to have 

incorporated prior administrative and judicial interpretations 

bf language in a statute when it uses the same language in a 

subsequent enactment. See Sekhar v. United States, 570 U.S. 729, 

733 (2013) (explaining that "if a word is obviously transplanted 

1s Because the government is interpreting a provision of the INA, 
the Chevron framework applies. 
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from another legal source, whether the common law or other 

legislation, it brings the old soil with it"); Lorillard v. 

Pons, 434 U.S. 575, 580 (197B) (stating Congress is aware of 

interpretations of a statute and is presumed to adopt them when 

it re-enacts them without change). 

The seminal case on the interpretation of the term 

"persecution," Matter of Acosta, 19 I. & N. Dec. 211 (BIA 1985), 

is dispositive. In Matter of Acosta, the BIA recognized that 

harms could constitute persecution if they were inflicted 

"either by the government of a country or by persons or an 

organization that the government was unable or unwilling to 

control." Id. at 222 (citations omitted). The BIA noted that 

Congress carried forward the .term "persecution" fr.om pre-1980 

statutes, in which it had a well-settled judicial and 

administrative meaning: "harm or suffering . . . inflicted 

either by the government of a country or by persons or an 

organization that the government was unable or unwilling to 

control." Id. Applying the basic rule of statutory construction· 

that Congress carries forward established meanings of terms, the 

BIA adopted the same definition. Id. at 223. 

The Court agr~es with this approach. When Congress uses a 

term with a settled meaning, its intent is cle~r for purposes of 

Chevron step one. cf. B & H Med.r LLC v. United States, 116 Fed. 

Cl. 671, 685 (2014) (a term with a "judicially settled meaning" 
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is "not ambiguous" for purposes of deference under Auer v. 

Robbins, 519 U.S. 452 (1997)). As explained in Matter of Acosta, 

Congress adopted the "unable or unwilling" standard when it used 

the word "persecution" in the Refugee Act. 19 I. & N. dee. at 

222, see also Shapiro v. United States, 335 U.S. 1, 16 

( 1948) (Congress presumed to have incorporated "settled judicial 

construction" of statutory langua~e through re-enactment) . 

Indeed, the UNHCR Handbook stated that persecution included 

"serious discriminatory or other offensive acts . . committed 

by the local populace . . if they are knowingly tolerated by 

the authorities, or if the authorities refuse, or prove unable, 

to offer effective protection." See UNHCR Handbook '][ 65 

(emphasis added). It was clear at the time that the Act was 

passed by Congress that th~ "unwilling or unable" standard did 

not require a showing that the government."condoned" persecution 

or was "completely helpless" to prevent it. Therefore, the 

government's interpretation of the term "persecution" to mean 

the government must condone or demonstrate complete helplessness 

to help victims of persecution fails at Chevron step one. 

The government relies on circuit precedent that has used 

the "condoned" or "complete helplessness" language to support 

its argument that the standard is not new. Defs.' Reply, ECF No. 

85 at 55. There are several problems with the government's 

argument. First, upon review of the cited cases it is apparent 
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that, although the word "condone" was used, in actuality, the 

courts were applying the "unwilling or unable" standard .. For 

example, in Galina v .. INS, 213 F;3d 955 (7th. Cir. 2005), an 

asylum applicant was abducted and received threatening phone. 

calls in her native country. Id. at 957. The applicant's husband 

called the police to report the threatening phone calls, and 

after the police located one of the callers, the calls stopped. 

Id. The Court recognized that a finding of persecution 

ordinarily requires a determination that the government condones 

the violence or demonstrated a complete helplessness to protect 

the victims. Id. at 958. However; relying on the BIA findings; 

the Court found that notwithstanding the fact "police might take 

some action against telephone threats" the applicant would still 

face persecution if she was sent back to her country of origin 

because she could have been killed. Id. Therefore, the Court 

ultimately concluded that an applicant can still meet the 

persecution threshold when the police are unable to provide 

effective help, but fall short of condoning the persecution. Id. 

at 958. Despite the language it used to describe the standard, 

the court did not apply the heightened "condoned.or complete 

helplessness" persecution standard pronounced in the credible 

fear policies here. 

Second, and more importantly, under the government's 

formulation of the persecution standard, no asylum applicant who 
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received assistance from the government, regardless of how 

ineffective that assistance was, could meet the persecution 

requirement when the persecutor is.a non-government actor.16 See 

Policy Memorandum, ECF No. 100 at 17 (stating that in the 

context of credible fear interviews, "[a]gain, the home 

government must either condone the behavior or demonstrate a 

complete helplessness to protect victims of such alleged 

persecution"). That is simply not the law. For example, in 

Rosales Justo v. Sessions, the United States Court of Appeals 

for the First Circuit held that a petitioner satisfied the 

"unable or unwilling" standard, even though there was a 

significant police response to the claimed persecution. 895 F.3d 

154, 159 (1st Cir. 2018). The petitioner in Rosales Justo fled 

Mexico after organized crime members murdered his son. Id. at 

157-58. Critically, the· "police took an immediate and active 

interest in the [petitioner's] son's murder." Id. The Court 

noted that the petitioner "observed seven officers and a 

forensic team at the scene where [the] body was recovered, the 

police took statements from [petitioner] and his wife, and an 

16 The Court notes that this persecution requirement applies to 
all asylum claims not just claims based on merribership in a 
"particular social group" or claims related to dome~tic or gang­
rela ted violence .. See Matter of A-B-, 27 I. & N. Dec. at 337 
(describing elements of persecution) . Therefore, such a 
formulation heightens the standard for every asylum applicant 
who goes through the credibility determination process. 
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autopsy was performed." Id. The Court held that, despite the 

extensive actions taken by the police, the "unwilling or unable" 

standard was satisfied because although the government was 

willing to protect the petitioner, the evidence did not show 

that the government was able to make the petitioner and hi.s 

·family any safer. Id. at 164 (reversing BIA's conclusion that 

the immigration judge clearly erred in finding that the police 

were willing but unable to protect family) . As Rosales Justo 

illustrates, a requirement that police condone or demonstrate 

complete helplessness is inconsistent with the currept st~ndards 

under immigration law. 17 

Furthermore, the Court need not defer to the ··government's 

interpretation to the extent it is based on an interpretation of 

court precedent. Indeed, in "case after case, courts have 

affirmed this fairly intuitive principle, that courts need not, 

and should not, defer to agency interpretations of opinions 

written by courts." Citizens.for Responsibility & Ethics in 

17 This departure is also wholly unexplained. As the Supreme 
Court has held, "[u]nexplained inconsistency is ... a reason 
for holding an interpretation to be an arbitrary and capricious 
change from agency practice under the [APA] . ''- See Motor Vehicle 
Mfrs. Assn. of United Statesr Inc. v. State Farm Mut. Auto. Ins. 
Co., 463 U~S. 29, 46-57 (1983). The.credible fear policies do 
not acknowledge a change in the persecution standard and are 
also arbitrary and capricious for that reason. See Fox 
Television Stationsr Inc., 556 U.S. at 514, · 515 (2009) ("[T]he 
req~irement that an agency provide reasoned explanation fo~ it~ 
action would ordinarily demand that it display awareness that it 
is changing [its] position."). 
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Washington v. Fed. Election Comm'n, 209 F. Supp. 3d 77, 87 

(D.D.C. 2016) (listing cases). "There is therefore no reason for 

courts-the supposed experts in analyzing judicial decisions-to 

defer to agency interpretations of the Court's opinions." Univ. 

of Great Falls v. NLRB, .278 F.3d 1335, 1341 (D.C. Cir. 2002); 

see also Judulang, 565 U.S. at 52 n.7 (declining to apply 

Chevron framework because the challenged agency policy was not 

"an interpretation of any statutory language") . 

To the e~tent the credible fear policies established a new 

standard for persecution, it did so in purported reliance on 

circuit opinions. The Court gives no deference to the 

government's interpretation of judicial opinions regarding the 

proper standard for determining the degree to which government 

action, ·or inaction, constitutes persecution. Univ. of Great 

Falls,. 278 F.3d at 1341. The "unwilling or unable" persecution 

standard was settled at the time the Refugee Act was codified, 

and therefore the Attorney General's "condoned" or "complete 

helplessness" standard is not a permissible construction of the 

persecution requirement. 

3. Nexus: The Credible Fear Policies Do Not Pose a New 
Standard for the Nexus Requirement 

Plaintiffs next argue that the formulation of the nexus 

requirement articulated in Matter of A-B-that when a private 

actor inflicts violence based on a personal relationship with 
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the victim, the vi.ctim' s membership in a larger group may well 

not be "one central reason" for the abuse-violates the INA, 

Refugee Act, and APA. The nexus requirement iri the INA is that a 

putative refugee establish that he or she was persecuted "on 

account ofµ a protected ground such as a particular social 

group.18 See 8 U.S.C. § :)_158 (b) (1) (B) (i). 

The parties agree that the precise interpretive issue is 

not ambiguous. The parties also endorse the "one central reason" 

standard and the need to conduct a "mixed-motive" analysis when 

there is more than one reason for persecution. See Defs.' Mot., 

57-1 at 47; Pls.' Mot., ECF N6. 64-1 at 53-54. The INA expressly 

contemplates mixed motives for persecution when it specifies 

that a protected ground must be "one central reason" for the 

persecution. 8 U.S.C. § 1158 (b) (1) (B) (i). Where the parties 

disagree is whether the credible fear policies deviate from this 

standard. 

With respect to the nexus requirement, the government's 

reading of Matter of A-B- on this issue is reasonable. In Matter 

of A-B-, the Attorney General relies on the "one central reason" 

standard and provides examples of a criminal gang targeting 

people because they have money or property or "simply because 

1~ Similar to the Attorney General's direciives related to the 
"unwilling or unable" standard, this directive applies to all 
asylum claims, not just claims related to domestic or gang­
rel~ted violence. 
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the gang inflicts violence on those who are nearby." 27 I. & N. 

Dec. at 338-39. The decision states that "purely personal" 

disputes will not meet the nexus requirement . . Id. at 339 n.10. 

The Court discerns no distinction between this statement and the 

statutory "6ne central r~ason" staridard. 

Similarly, the Policy Memorandum states that "when a 

private actor inflicts violenc~ based on a personal relationship 

with the victim, the victim's membership in a larger group often 

will not be 'one central reason' for the abuse." Policy 

Memorandum, ECF No. 100 at 9 (citing Matter of A-B-, 27 I. & N. 

Dec. at 338-39). Critically, the Policy Memorandum explains that 

in "a particular case, the ·evidence may establish that a victim 

of domestic violence was attacked based soieiy on her 

preexisting personal relationship with her abuser." Id. 

(emphasis added). This statement is no different than the 

statement of the law in Matter of A-B-. Because the government's 

interpretation is not inconsistent with the statute, the Court 

finds the government's interpretation to be reasonable. 

The Court reiterates that 1 although the nexus standard 

forecloses cases in which purely personal disputes are the 

impetus for the persecution, it does not preclude a positive 

credible fear determination simply because ther~ is a personal· 

relQtionship between the persecutor and the victim, so long as 

the one central reason for the persecution is a protected 
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ground. See Aldana Ramos v. Holder, 757 F.3d 9, 18-19 (1st Cir. 

2.014) (recognizing that "multiple motivations [for persecution] 

can exist, and that the presence of a n6n-protected motivation 

does not render an applicant ineligible for refugee status"); Qu 

v. Holder, 618 F.3d 602, 608 (6th Cir. 2010) ("[I]f there i_s .a 

nexus between the persecution and the membership in a particular 

social group, the simultaneous existence of a personal dispute 

does not eliminate that nexus."). Indeed, courts have routinely 

found the nexus requirement satisfied when a personal 

relationship exists-including cases in which persecutors had a 

close relationship with the victim. Seer e.g., Bringas-

Rodriguez, 850 F.3d at 1056 (persecution by family members and 

neighbor on account of applicant's perceived homosexuality); 

Nabulwala v. Gonzalez, 481 F.3d 1115, 1117-18 (8th Cir. 

2007) (app1icant's family sought to violently· "change" her sexual 

orientation) . 

Matter of A-B-.and the Policy Memorandum do not deviate 

from the "one central reason" standard articulated in the 

statute or in BIA decisions. See 8 U.S.C. § 1158(b) (1) (B) (i). 

Therefore, the government did not violate the APA or INA with 

regards to its interpretation of the nexus requirement. 

4. Circularity: The Policy Memorandum's Interpretation of 
the Circularity Requirement Violates the APA and 
Immigration Laws 

Plaintiffs argue that the Policy Memorandum establishes a 
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new rule that "particular social group" definitions based on 

claims of domestic violence are impermissibly circular and. 

therefore not cognizable as a basis for persecution in a 

credible fear determination. Pls.' Mot., ECF No. 64-1 at 56-59. 

Plaintiffs argue that this new circularity rule is inconsistent 

with the current legal standard and therefore violates the 

Refugee Act, INA, and is arbitrary and capricious.19 Id. at 57. 

The parties agree that the formulation of the anti-circularity 

rule set forth in Matter of M-E-V-G-, 26 I. & N. Dec. 227, 242 

(BIA 2014)-"that a particular social group cannot be defined 

exclusively by the claimed persecution"-is correct. See Defs.' 

Reply, ECF No. 85 at 62; Pls.' Reply., ECF N6. 92 at 30-31. 

Accordingly, the Court begins with an explanation of that 

opinion. 

19 The government contends that plaintiffs' argument on this 
issue has evolved from the filing of the complaint to the filing 
of plaintiffs' cross-motion for summary judgment. Defs.' Reply, 
ECF No. 85 at 61. In plaintiffs' complaint, they objected to the 
circularity issue by stating the new credible fear policies 
erroneously conclude "that groups defihed in part by the 
applicant's inability to leave the relationship are 
impermissibly circular." ECF No. 54 at 24. In their cross-motion 
for summary judgment, plaintiffs argue that the government's 
rule is inconsistent with well-settled law that the circularity 
standard only applies when the group is defined exclusively by 
the feared harm. Pls.' Mot., ECF No. 64-1 at 57. The Court finds 
that plaintiffs' complaint was sufficient to meet the notice 
pleading standard. See 3E Mobile, LLC v. Glob. Cellular, Inc., 
121 F. Supp. 3d 106, 108 (D.D.C. 2015) (explaining that the 
notice-pleading standard does not require a plaintiff to "plead 
facts or law that match every element of ~ legal theory") . 
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The question before the BIA in Matter of M-E-V-G-, was 

whether the respondent had established membership in a 

~particular social group," namely "Honduran youth who have been 

actively recruited by gangs but who have refused to join because 

they oppose the gangs." 26 I. & N. Dec. at 228. The BIA 

clarified that a person seeking asylum on the ground of 

membership in a particular social group must show that the group 

is: (1) composed of members who share an immutable 

characteristic; (2) defined with particularity; and (3) socially 

distinct within the society in question. Id. at 237. In 

explaining the. third element for membership·, ·the BIA confirmed 

the rule that "a social group cannot be defined exclusively by 

the fact that its members have been subjected to harm." Id. at 

242. The BIA explained that for a particular social group to be 

distinct, "persecutory conduct alone cannot define the group." 

Id. 

The BIA provided the instruct{ve example of former 

employees of an attorney general. Id. The BIA noted that such a 

group may not be valid for asylum purposes be9ause they may not 

consider themselves a group, or because society may not consider 

the employees to be meaningfully distinct in society in general. 

Id. The BIA made clear, howeve~, that "such a social group 

determination must be made on a case-by-case basis, because it 

is possible that under certain circumstances, the society would 
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make such a distinction and consider the shared past experience 

to be a basis for distinction within that society." Id. "Upon 

their maltreatment," the BIA explained "it is possible these 

people would experience a sense of 'group' and society would 

discern that this group of individuals, who share a common 

immutable characteristic, is distinct in some significant way." 

Id. at 243 (recognizing that "[a] social group cannot be defined 

merely by the fact of persecution or solely by the shared 

characteristic of facing dangers in retaliation for actions they 

took against alleged persecutors . but that the shared trait 

of persecution does not disqualify an otherwi~e v~lid social 

group") (citations and internal quotation marks omitted). The BIA 

further clarified that the "act of persecution by the government 

may be the catalyst that causes the society to distinguish [a 

group] in a meaningful way and consider them a distinct group, 

but the immutable characteristic of their shared past experience 

exists independent of the persecution." Id. at 243. Thus, such a 

group would not be circular because the persecution they faced 

was not the sole basis for their membership in a particular 

social group. Id. 

With this analysis in mind, the Court now focuses on the 

dispute at issue. Here, plaintiffs do not challenge Matter of A­

B-'s statements with regard to the rule against circularity, but 

rather challenge the Policy Memorandum's articulation of the 
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rule. Pls.' Mot., ECF No, 64~1 at 57-58. Specifically, they 

chall~nge the Policy Memorandum's mandate that domestic 

violence-based social groups that include "inability to leave" 

are not cognizable. Id. at 58 (citations and internal quotation 

marks omitted) . The Policy Memorandum states that "married women 

who are unable to leave their relationship" are a group 

that would not be sufficiently particular. Policy Memorandum, 

ECF No. 100 at· 6. The. Policy Memorandum explained that "even if 

'unable to leave' were particular, the appiica~t must show 

something more than the danger of harm from an abuser if the 

applicant tried to leave because that would amount to circularly 

defining the particular social group by the harm on which the 

asylum claim is based." Id. 

. . 

The.Policy Memorandum's interpret'ation of the rule against 

circularity ensures that women unable to leave their 

relationship will always be circular. This conclusion appears to 

be based on a misinterpretation of the circularity standard and 

faulty assumptions about the analysis in Matter of A-B-. First, 

as Matter of M-E-V-G- made clear, there cannot be a general rule 

when it comes to determining whether a group is distinct because 

"it is possible that under certain circumstances, the society 

would make such a distinction and consider the shared past 

experience to be a basis for distinction within that society." 

26 I. & N. Dec. at 242. Thus, to the extent the Policy 

73 

6344 



Case 1:18-cv-01853-EGS Document 106 Filed 12/19/18 Page 74 of 107 

Memorandum imposes a general circularity rule foreclosing such 

claims without taking into account the independent 

characteristics presented in each case, the rule is arbitrary, 

capricious, and contrary to immigration law. 

Second, the Policy Memorandum changes the circularity rule 

as articulated in settled caselaw, which recognizes that if the 

proposed social group definition contains characteristics 

independent from the feared persecution, the group is valid 

under asylum l.aw. Matter of M-E-V-G-, 26 I. & N. Dec. at 242 

(Particular social group may be cognizable if "immutable 

characteristic of their shared past experience exists 

independent of the persecution."). Critically, the Policy 

Memorandum does not provide a reasoned explanation for, let 

alone acknowledge, the change. See F.C.C. v. Fox Television 

Stations, Inc., 556 U.S. 502, 514·(2009)("[T]he requirement that 

an agency provide reasoned explanation for its action would 

ordinarily demand that it display awareness that it is changing 

[its] position."). Matter.of A-B- criticized the BIA for failing 

to consider the question of circularity in Matter of A-R-C-G­

and overruled the decision based on the BIA's reliance on DHS's 

concession on the issue. 27 I. & N. Dec. at 334-35, 33. 

Moreover, Matter of A-B- suggested only that the social group at 

issue in Matter of A-R-C-G- might be "effectively" circular. Id. 

at 335, The Policy Memorandum's formulation of the circularity 
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standard goes well beyond the Attorney General's explanation in 

Matter of A-B-. As such, it is unmoored from the analysis in 

Matter of M-E-V-G- and has no basis in Matter. ofA--B-. It is 

therefore, arbitrary, capricious, and contrary to immigration 

law~ 

5. Discretion and Delineation: The Credible Feaz Policies 
Do Not Contain a Discretion Requirement, but the 
Policy Memorandum's Delineation Requirement is 
Unlawful 

Plaintiffs next argue that the credible fear policies 

"ur1lc;twfully irnport two. aspects of the ordinary rernov.al context 

into credible fear proceedings." Pls.' Reply, ECF No. 92 at 32. 

The first alleged requirement is for aliens to delineate the 

"particular social group" on which. they rely at the credible 

fear stage. Id. The second alleged requirement is that asylum 

adjudicators at the credible fear stage take into account 

certain discretionary factors wpen making a fair credibility 

determination and exercise discretion to deny relief. 20 Id. at 

32-33. 

20 These discretionary factors include but are not limited to: 
"the circumvention of orderly refugee procedures; whether the 
alien passed through any other countries or arrived in the 
United States directly from her country; whether orderly refugee 
procedures were in fact available to help her in any country she 
passed through; whether he or she made any attempts to seek 
asylum before ·coming to the United States; the length of time 
the alien remained in a third country; and his or her living 
conditions, safety, and potential for long-term residency 
there." Policy Memorandum, ECF No. 100 at 10. 
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The government agrees that a policy which imposes a duty to 

delineate a particular social group at the credible fear stage 

would be a violation of existing law .. Defs.' Reply~ ECF No. 85 

at 67. The government also agrees that requiring asylum officers 

to consider the exercise of discretion at the credible fear 

stage "would be inconsistent with section 1225 (b) (1) (B) (v)." Id. 

at 68. The government, however, argues that no such directives 

exist. Id. at 67-69. 

The Court agrees with the qovernment. There is nothing in 

the credible fear policies that support plaintiffs' arguments 

that asylum officers are to exercise discretion at the credible 

fear stage. The Policy Memorandum discusse.s discretion only in 

the context of when an alien has established that he or she is 

eligible for asylum. Policy Memorandum, ECF. No. 100 at 5 ("[I]f 

eligibility is established, the USCIS officer must then consider 

whether or not to exercise discretion to grant the 

application."). Matter of A~B- also discusses the di~cretionary 

factors in the context of granting asylum. 27 I. & N. Dec. at 

345 n.12 (stating exercising discretion should not be glossed 

over "solely because an applicant otherwise meets the burden of 

proof for asylum eligibility under the INA") (emphasis added). 

Eligibility for asylum is not established, nor is an asylum 

application granted, at the credible fear stage. See 8 U.S.C. 

§ 1225 (b) (1) (B) (ii) (stating if an alien receives a positive 
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credibility determination, he or she shall be detained for 

"further consideration of the.application of asylum"): Since the 

credible fear policies only direct officers to use discretion 

once an officer has'determined that an applicant is eligible for 

asylum, they do.not direct officers to consider discretionary 

factors at the credible fear stage. See Policy Memorandum, ECF 

No. 100 at 10. 

Tbe Court also agrees that, with resp~ct to Matter of A-B-, 

the decision does not impose a delineation requirement during a 

credible fear determination. The decision only requires an 

applicant seeking asylum to clearly indicate "an exact 

delineation of any proposed particular social group" when the 

alien is "on the record and before the immigration judge." 27 I. 

& N. Dec. at 344. Any delineation requirement therefore would 

not apply to.tbe credible fear determination which is not on the 

record before an immigration judge. 

The Policy Memorandum, however, goes further than the 

decision itself and incorporates the delineation requirement 

into cr~dible fear determinations. Unlike the mandate to use 

discretion, the Policy Memorandum does not contain a limitation 

that officers are to apply the delineation requirement to asylum 

fnterviews only, as opposed to credible.fear interviews. In 

fact, it does the opposite and explicitly requires asylum 

officers to apply that requirement to credible fear 
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determinations. Policy Memorandum, ECF No. 100 at 12. The Policy 

Memorandum makes clear that "if an applicant claims asylum based 

on membership in a particular social group, then officers must 

factor the [standards explained in Matter of A-B-] into their 

determination of whether an applicant has a credible fear or 

reasonable fear of persecution." Id. at 12. In directing asylum 

officers to apply Matter of A-B- to credible fear 

determinations, the Policy Memorandum .refers back to all the 

requirements explained by Matter of A-B- including the 

delineation requirement. See id. (referring back to section 

explaining delineation requirement). ln light of this,clear 

directive to "factor" in the standards set forth in Matter of A-

B-, into the "determination of whether an applicant has a 

credible fear" and its reference to the delineation requirement, 

it is clear that the Policy Memorandum incorporates that 

requirement into credible fear determinations. See id. 21 

The government argues, that to the extent the Policy 

Memorandum is ambiguous, the Court should defer to its 

21 The Policy Memorandum also reiterates that "few gang-based or 
domestic-violence claims involving particular social groups 
defined by the members' vulnerability to harm may . . pass the 
'significant possibility' test in credible-fear screenings." 
Policy Memorandum, ECF No. 100 at 10. For this proposition, the 
Policy Memorandum refers to the "standards clarified in Matter 
of A-B-." Id. This requirement for an alien to explain how they 
fit into a particular social group independent of the harm they 
allege, further supports the fact that there is a delineation 
requirement at the credible fear stage. 
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interpretation as long as it is reasonable. The government cites 

no authority to support its claim that deference is.owed to an 

agency's interpretations of its policy documents like the Policy 

Memorandum. However, .the Court acknowledges the government's 

inter~retation i~ "entitled to respect . . only to the extent 

that those interpretations have the 'power to persuade:'" 

Christensen v. Harris Cnty, 529 U.S. 576, 587 (2000) (citation 

omitted) . For the reasons stated above; however, such a narrow 

reading of the Policy Memorandum is not persuasive. Because the 

Policy Memorandum requires an alien-at the credible fear stage-

to present facts that clearly identify the alien's prbposed 

particular social group, contrary to the INA, that policy is 

arbitrary and capricious. 

6. The Policy Memorandum's Requirements Related to Asylum 
Officer's Application of Circuit Law are Unlawful 

Plaintiffs' final argument is that the Policy Memorandum's 

directives instructing asylum officers to ignore applicable 

circuit court of appeals decisions is unlawful~ Pls.' Mot., ECF 

No. 64-1 at 63. 

The relevant section of the Policy Memorandum reads as 

follows: 

When conducting a credible fear or reasonable 
fear interview, an asylum officer must 
determine what law applies to the applicant's 
claim. The asylum ·officer should apply all 
applicable precedents. of the Attorney General 
and the BIA,· Matter of E-L-H-, 23 I&N Dec. 
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814, 819 (BIA 2005), which are binding on all 
inunigration judges and asylum officers 
nationwide. The asylum officer should also 
apply the case law of the relevant federal 
circuit court, to the extent that those cases 
are not inconsistent with Matter of A-B-. See, 
e.g., Matter of Fajardo Espinoza, 26 I&N Dec. 
603, 606 (BIA 2015). The relevant federal 
circuit court is the circuit where the removal 
proceedings will take place ·if the officer 
makes a positive credible fear determination. 
See Matter of Gonzalez, 16 I&N Dec. 134, 135-
36 (BIA 1977); Matter of Waldei, 19 . I&N Dec. 
189 (BIA 1984). But removal proceedings can· 
tak~ place in any forum selected by DHS, and 
not necessarily the forum where the intending 
asylum applicant is located during the 
credible fear or reasonable fe.3.r interi:1ievl. 
Because an asylum officer cannot predict with 
certainty where DHS will file a Notice to 
appear the· asylum officer should 
faithfully apply precedents of the Board and, 
if necessary, the circuit where the alien is 
physically located during the credible fear 
interview. 

Policy Memorandum, ECF No. 100 at 11-12. Plaintiffs make two 

independent arguments regarding this policy. First, they argue 

that the Policy Memorandum's directive to disregard circuit law 

contrary to Matter of A-B-, violates the APA, INA, and the 

separation of powers. Pls.' Mot., ECF No. 64-1 at 64-68. Second, 

plaintiffs argue that the Policy Memorandum's directive 

requiring asylum officers to apply the law. of the circuit where 

the alien is physically located during the credible fear 

interview· violates the APA and INA. Id. 68-71. 
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a. The Policy Memorandum's Directive to Disregard 
Contrary Circuit Law Violates Brand X 

Plaintiffs'· first argument is· that the Policy Memorandum's 

directive.that asylum officers who process credible fear 

interviews ignore circuit law contrary to Matter of A-B- is 

unlawful. Pls.' Mot., ECF No. 64-1 at 63~6s: Becaus~ the policy 

requires officers to disregard all circuit law regardless of 

whether the provision at issue is entitled to deferenc~, 

plaintiffs mairitain that the policy exceeds an agency's limited 

ability to displace circuit precedent on a specific question of 

law to which an agency decision is entitled to deference. Id . 

. An agency's ability to disiegard a court's interpretation 

of an ambiguous statutory provision in favor of the agency's 

interpretation stems from the Supreme Court's decision in Nat'l 

Cable & Telecomm's Ass'n v. Brand X Internet Servs., 545 U.S. 

967 (2005). At issue in Brand X was the proper classification of 

broadband cable services under Title II of the Communications 

Act of 1934, as amended by the Te.lecommunications Act of 1996. 

Id. at 975. The Federal Communications Commission ("Commission") 

had issued a Declaratory.Rule providing that broadband internet 

service was an "information service" but not a 

"telecommunication service" under the Act, such that certain 

regulations would not apply to cable companies that provided 

broadband service. Id. at 989. The circuit court vacated the 
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Declaratory Rule because a prior circuit court opinion held that 

a cable modem service was in fact a telecommunications service. 

Id. (citing AT&T Corp. v. Portland, .216 F.3d 871 (9th Cir. 

2000). The Supreme Court concluded that the circuit court erred 

in relying on a prior court's interpretation of the statute 

without first determining if the Commission's contrary 

interpretation was reasonable. Id. at 982. 

The Supreme Court's holding relied on the same principles 

underlying the Chevron deference cases. Id. at 982. (stating that 

the holding in Brand X "follows from Chevron itself") . The Court 

reasoned that Congress had delegated to the Commission the 

authority to enforce the Communications Act, and under the 

principles espoused in Chevron, a reasonable interpretation of 

an ambiguous provision of the Act is entitled to deference. Id. 

at 981: Therefore, regardless of a circuit court's prior 

interpretation of a provision, the agency's interpretation is 

entitled to deference as long as the court's prior construction 

of the provision does not "follow[] from the unambiguous terms 

of the statute and thus leaves no room for agency discretion." 

Id. at 982. In other words,. an agency's interpretation of a 

provision may override a prior court's interpretation if the 

agency is entitled to Chevron deference and the agency's 

inlerpretation is r~asonable. If the agency is not entitled to 

deference or if the agency's interpretation is unreasonable, a 
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court's prior decision interpreting the same statutory provision 

controls. See Petit v. U.S. Dep't of Educ., 675 F.3d 769,. 789 

(D.C. Cir: 2012) (ditition omitted) (finding that ~ court decision 

interpreting a statute overrides the agency's inierpr~taiion 

only if it holds "that its construction follows from the 

unambiguous terms of the statute and thus leaves no room for 

agency discretiori"). 

The government argues that the Policy Memorandum's mandate 

to ignore circuit law contrary to Matter of A-B- is rooted in 

statute and sanctioned by Brand X. Defs.' Reply, ECF No. 85 at 

70. Moreover, the government contends that the requirement 

"simply states the truism that the INA requires all line 

officers to follo~ biriding decisions of the Attorney General." 

Id. (citing 8 U.S.C. § 1103(a)) ("determination and ruling by the 

Attorney General with respect to all questions of law shall be 

controlling"). The government also argues that plaintiffs have 

failed to point to any decisions that are inconsistent with 

Matter of A-B-, and therefore any instruction for an officer to 

apply Matter of A-B- notwithstanding prior circuit precedent to 

the contrary is permissible. The Policy Memorandum, according to 

the government, "simply require[s] line officers to follow 

[Matter of A-B-] unless and until a circuit court of appeals 

declares some aspect of it contrary to the plain text of the 

INA." Defs.' Reply, ECF No. 85 at 72. 
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The government, again, minimizes the effect of the Policy 

Memorandum. As an initial matter, Brand X would only allow an 

agency's interpretation to override a prior judicial 

interpretation if the agency's interpretation is entitled to 

deference. Brand X, 545 U.S. at 982 (stating uagency 

construction otherwise entitled to Chevron deference".may 

override judicial construction under certain 

circumstances) (emphasis added). In this case, the government 

contends that Matter of A-B- only interprets one statutory 

provision: "particular social group." Se~ Defs.' Mot., ECF No. 

57-1 at 56 (stating "It]he language that the Attorney General 

interpreted in [Matter of] A-B-, [is] the meaning of the phrase 

'particular social group' as part of the asylum standard") . The 

Policy Memorandum, howeve.r, directs officers to ignore federal 

circuit law to the extent that the law is inconsistent with 

Matter of A-B- in any respect, including Matter of A-B-'s 

persecution standard. The directive requires officers performing 

credible fear determinations to use Brand X as a shield against 

any prior or future federal circuit court decisions inconsistent 

with the sweeping proclamations made in Matter of A-B­

regardless of whether Brand X has any application under the 

circumstances of that case. 

There are several problems with such a broad interpretation 

of Brand X'to cover guidance from an agency when it is far from 
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clear that such guidance is entitled to deference. First, a 

directive to ignore circuit precedent when doing so would 

violate the principles of Brand X {tself is clearly unlawful. 

For example, when a court determines a provision is unambiguous, 

as courts have done upon evaluating the "unwilling and unable" 

definition, a court's interpretation controls when faced with a 

contrary agency interpretation. Brand X, 545 U.S. at 982. The· 

Policy Memorandum directs officers as a rule not to apply 

circuit law if it is inconsistent with Matter of A-B-, without 

regard to whether a specific provision in Matter of A~B- is 

entitled to deferenc~ in th~ first piace: Such a rule iuns 

contrary to Brand X. 

Second, the government's argument only squares with the 

Brand X framework if every aspect of Matter of A-B- is both 

entitled to deference and is a reasonable interpretation of .a 

relevant provision of the INA. Indeed, Brand X does not disturb 

any prior judicial opinion that a statute is unambiguous because 

Congress has spoken to the interpretive question at issue. Brand 

X, 545 U.S. at 982 ("[A] judicial precedent holding that the 

statute unambigu.ously forecloses the agency's interpretation, 

and therefore contains no gap for the agency to fill, displaces 

a conflicting agency construction."). If a Court does make such 

a determination, the agency is not free to supplant the Court's 
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interpretation for its own under Brand X. Id.22 Unless an 

agency's interpretation of a statute is afforded.deference, a 

judicial construction of that provision binds the agency, 

regardless of whether it is contrary to the agency's view. The 

Policy Memorandum does not recognize this principle and 

therefore, the government's reliance on Brand Xis misplaced. 

Cf.r e.g., Matter of Marquez Conde, 27 I. & N. Dec. 251, 255 

(BIA 2018) (examining whether the particular statutory question 

fell within Brand X) . 23 

The government's statutory justification fares no better. 

It is true that pursuant to 8 U.S.C. § 1103(a), the Attorney 

General's rulings with respect to questions of law are 

controlling; and they are binding on all service employees, 

8 C.F.R. § 103.3(c). But plaintiffs do not dispute the fact that 

22 Any assumption that the entirety of Matter of A-B- is entitled 
to deference also falters in light of the government's 
characterization of most of the decision as dicta. Defs.' Reply, 
ECF No. 85 at 44-47. (characterizing Matter of A-B­
"comment[ary] on problems typical of gang and.domestic violence 
related claims.") According to the government, the only legal 
effect of Matter of A-B- is to overrule Matter of A-R-C-G-. Any 
other.self-described dicta would not be entitled to deference 
under Chevron and therefore Brand X could not apply. Brand X, 
545 U.S. at 982 (agency interpretation must at minimum be 
"otherwise entitled to deference" for it to supersede judicial 
construction) . Simply put, Brand X is not a license for agencies 
to rely on dicta to ignore otherwise binding circuit precedent. 
23 Matter of A-B- invokes Brand X only as to its interpretation 
of particular social group. 27 I. & N. Dec. at 327. As the Court 
has explained above, that interpretation is not entitled to 
deference. 

86 

6357 



Case 1:18-cv-01853-EGS Document 106 Filed 12/19/18 Page 87 of 107 

asylum officers must follow the Attorney General's decisions. 
' 

The issue is that the Policy Memorandum goes much further than 

that. Indeed, the government's characterization of the Policy 

Memorandum's directive to ignore federal law only highlights the 

flaws in its argument. According to the gove~nment, the 

directive at issue merely instructs officers tb listen to the 

Attorney General. Defs.' Reply, ECF No. 85 at 70. Such a mandate 

would be consistent with section 1103 and its accompanying 

regulations. In reality, however, the Policy Memorandum requires 

officers conducting credible fear interviews to follow the 

precedent of the relevant circuit only "to the extent that those 

cases are not inconsistent with Matter of A-B-." Policy 

Memorandum, ECF No. 100 at 11. The statutory and regulatory 

provisions cited by the government do not justify a blanket 

mandate to ignore circuit law. 

b. The Policy Memorandum's Relevant Circuit Law Policy 
Violates the APA and INA 

Plaintiffs next argue that the Policy Memorandum's 

directive to asylum officers to apply the law of the ."circuit 

where the alien is phy;ically located· during the credible fear 

interview" violates the immigration laws. Pls.' Mot., ECF No. 

64-1, 68-71; Policy Memorandum, EC'F No. 100 at 12. Specifically, 

Plaintiffs argue that this policy conflicts with the low 

screening standard for credible fear determinations established 
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by Congress, and therefore violates the APA and INA. Pls.' 

Reply, ECF No. 92 at 35-36. The credible fear standard, 

plaintiffs argue, requires an alien to be afforded the benefit 

of the circuit law most favorable to his or her claim because 

there is a possibility that the eventual asylum hearing could 

take place in that circuii. Id. 

The government responds by arguing that it is hornbook law 

that the law of the jurisdiction in which the parties are 

located governs the proceedings. Defs.' Reply, ECF No. 85 at 73. 

The government cites the standard for credible fear 

determinations and argues that it contains no requirement that 

an alien be given the benefit of the most favorable circuit law. 

Id. The government also argues that, to the extent there is any 

ambiguity, the government's interpretation is entitled to some 

deference, even if not Chevron deference. Id. at 74. 

This .issue turns on an interpretation of 8 U.S.C. 

§ 1225 (b) (1) (B) (v), which provides the standard for credible 

fear determinations. That section explicitly defines a "credible 

feai of persecution" as follows: 

For purposes of this subparagraph, the term 
"credible fear of persecution" means that 
there is a significant possibility, taking 
into account the credibility of the stateme.nts 
made by the alien in support of the alien's 
claim and such other facts as are known to the 
officer, that ths alien could establish 
eligibility for asylum under section 1158 of 
this title. 
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8 U.8.C. § 1225(b) (1) (B) (v). Applicable regulations further 

explain the manner in which the interviews are to be conducted. 

Interviews are to be conducted in an "nonadversarial manner" and 

"separate and .apart from the general public." 8 C.F.R. 

§ 208.30(d). The purpose of the int~rview is to "elicit all 

relevant and useful information bearing on whether the applic~nt 

has a credible fear of persecution or torture[.]" Id. 

The statute does not speak to which law should be applied 

during credible fear interviews. See gener~lly 8 U.8.C. 

§ 1225 ~b) (1) (B) (v). However, the Court is not without guidance 

regarding which law should be applied because.Congress explained 

its legislative purpose in enacting the expedited removal 

provisions. 142 CONG. REC. 811491-02. When Congress established 

expedited removal proceedings in 1996, it deliberately 

established a low screening standard so that "there should be no 

danger that an alien with a genuine asylum claim will.be 

r~turned to persecution." H.R. REP. No. 104-469, pt. 1, at 158. 

That standard "is a low screening standard for admission into 

the usual full asylum process" and when Congress adopted the 

~tandard it "reject[ed] the higher standard of credibility 

included in the .House bill." 142 CONG. REC. 811491-02. 

In light of the legislative history, the Court finds 

plaintiffs' position to be more consistent with the .low 

screening standard that governs credible fear determinations. 
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The statute does not speak to which law should be applied during 

the screening, but rather focuses on eligibility at the tim~ of 

the removal proceedings. 8 U.S.C. § 1225(b) (1) (B) (v). Arid as the 
\ 

government concedes, these removal proceedings could occur 

anywhere in the United States. Policy.Memorandum, ECF No. 100 at 

12. Thus, if there is a disagreement among the circuits on an 

issue, the alien should get the benefit o~ that disagreement 

since, if the removal proceedings are heard in the circuit 

favorable to the aliens' claim, th~re would be a significant 

possibility the alien would prevail on that claim. The 

government's reading would allow for an alien's deportation, 

following a negative credible fear determination, even if the 

alien would have a significant possibility of ~stablishing 

asylum under section 1158 during his or her removal proceeding. 

Thus, the government's reading leads to the exact opposite 

result intended by Congress.24 

The government does not contest that an alien with a 

possibility of prevailing on his or her asylum claim could be 

denied during the less stringent credible fear determination, 

but rather claims that.this Court should defer to the 

24 The government relies on BIA cases to support its argument 
that the law of the jurisdiction where the interview takes place 
controls. See Def~.' Mot., ECF No. 57-1 at 49. These cases 
address the law that governs the removal proceedings, an 
irrelevant and undisputed issue. 
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government's interpretation that this policy·is consistent with 

the statute. Defs.' Reply, ECF No. 85 at 74-75. Under Skidmore 

v. Swjft & Co., the Court will defer to the government's 

interpretation to the e~tent it has the' power to persuade.25 See 

323 U.S. 134, 140, (1944). However, the government's arguments 

bolster plaintiffs' interpretation more than its own. As the 

government acknowledges, and the Policy Memorandum explicitly 

states, "removal proceedings can take place in any forum 

selected by DRS, and not necessarily the forum where the 

intending asylum applicant is located du.ring the credible fear 

or reasonable fear .interview." Policy Memorandum, ECF No. 100 at 

12. Since the Policy Memorandum directive would lead to denial 

of a potentially successful asylum applicant at the credible. 

fear determinatio~, the Court concludes that the directive is 

therefore inconsistent with the statute. R.R. REP. No. 104-469 at 

158 (explaining that there should be no fear that an alien with 

a genuine asylum claim would be re·turned to persecution) . 26 

Because the government's reading could lead to the exact 

25 The government cannot claim the more deferential Auer 
deference because Auer applies to an agency's interpretation of 
its own regulations, not to interpretations of policy documents 
like the Policy Memorandum. See Auer v.· Robbins, 519 U.S. 452, 
461 (1997) (holding agencies may resolve ambiguities in 
regulations) . 
26 The policy is also a departure from prior DRS policy without a 
rational explanation for doing so. See Mujahid Deel., Ex. F (DRS 
training policy explaining that law most favorable to the 
applicant applies.when there is a circuit split). 
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harm that Congress sought to avoid, it is arbitrary capricious 

and contrary to law. 

* * * * * 

In sum, plaintiffs prevail on their APA and statutory 

claims with respect to the following credible fear policies, 

which this Court finds are arbitrary and capricious and contrary 

to law: (1) the general rule against credible fear claims 

relating to gang-related and domestic violence victims' 

membership in a·"particular social group," as reflected in 

Matter of A-B-· and the Policy Memorandum; ( 2) the heightened 

"condoned" or "complete helplessness" standard for persecution; 

as reflected in Matter of A-B- and the Policy Memorandum; 

(3) the circularity standard as reflected in the Policy 

Memorandum; (4) the delineation requirement at the credible fear 

stage, as reflected in the Policy Memorandum; and (5) the 

requirement that adjudicators disregard contrary circuit law and 

apply only the law of the circuit where the credible fear 

interview occurs, as reflected in the Policy Memorandum. The 

Court also finds that neither the Policy Memorandum nor Matter 

of A-B- state an unlawful nexus requirement or require asylum 

officers to apply discretionary factors at the credible fear 

stage. The Court now turns to the appropriate remedy. 27 

27 Because the Court finds that the government has violated the 
INA and APA, it need not determine whether there was a 
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D .. Relief Sought 

Plaintiffs seek an Order enjoining and preventing the 

government and its officials from applying the new credible fear 

policies, or any other guidance implementing Matter of A-B- in 

credible fear proceedings. Pls.' Mot., ECF No. 64-1 at 71-72. 

Plaintiffs also request that the Court vacate any credible fear 

determinations and removal orders issued to plaintiffs who have 

not been removed. Id. As for plaintiffs that have been removed, 

plaintiffs request a C0urt Order. directing the government to 

return the removed plaintiffs to the United States. Id. 

Pla.intiffs also seek an Order requiring tl).e government to 

provide new credible fear proceedings in which asylum 

adjudicators must apply the correct legal standards for all 

plaintiffs. Id. 

The government argues that because section 1252 prevents 

all eq~itable relief the Court does. not have the.authority to 

order the remcived plaintiffs to be returned to the United 

States. Defs.' Reply, ECF No. 85 at 75-76. The Court addresses 

each issue in turn. 

constitutional viol.ation in this case. See Am. Foreign Serv. 
Ass'n v. Garfinkel, 490 U.S. 153, 161 (1989) (per curiam) (stating 
bourts should be wary of issuing "unnecessary tonstitutional 
rulings") . 
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1. Section 1252 Does Not Bar Equitable Relief 

a. Section 1252(e) (1) 

The government acknowledges that section 1252 (e) (3) 

provides for review of "systemic challenges to the expedited 

removal system." Defs.' Mot., ECF No. 57-1 at 11. However, the 

government argues 1252 (e) (1) limits the scope of t.he relief that 
. I 

may be granted in such cases. Defs.' Reply, ECF No. 85 at 75-76. 

That provisio:n provides that "no court may . . . enter 

declaratory, injunctive, or other equitable relief in arty action 

pertaining to an order to exclude an alien in accordance with 

section 1225 (b) (1) of this title except as specifically 

authorized in a subsequent paragraph of this subsection." 8 

U.S.C. § 1252(e) (1) (a). The government argues that since no 

other subsequent paragraph of section 1252(e) specifically 

authorizes equitable relief, this.Court cannot issue an 

injunction in this case. Defs.' Reply, ECF No. 85 at 75-76. 

Plaintiffs counter that section 1252(e) (1) has an exceptiori 

for "any action . . specifically authorized in a subsequent 

paragraph." Since section 1252(e) (3) clearly authorizes "an 

action" for systemic challenges, their claims fall within an 

exception to the proscription of equitable relief. Pls.' Reply, 

ECF No. 92 at 38. 

This issue turns on what must be "specifically authorized 

in a subsequent paragraph" of section 1252(e). Plaintiffs argue 
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the "action" needs to be sp~cifically authorized, and the 

government argues that it is the "relief." Section 1252 (e) (1) 

states as follows:· 

( e) Judicial review of orders under section 
1225 (b) (1) 

(1) Limitations on relief 
Without regard to the nature of the action or 
claim and without regard to the identity of 
the party or parties bringing the action, no 
court.may--

(A) enter declaratory, in]unctive, or other 
equitable relief in any action pertaining to 
an order to exclude an alien in accordance 
with section 1225(b) (1) of this title except 
as specifically authorized in a subsequent 
paragraph of this subsection, or 

(B) certify a class .under Rule 23 of the 
Federal Rules of Civil Procedure in any action 
for which judicial review is authorized under 
a subsequent paragraph of this subsection. 

The goverillnent contends that this provision requires that 

any "declaratory~ injunctiver or other equitable relief" must be 

"specifically authorized in a subsequent paragraph" of 

subsection 1252(e) for that relief to be available. Defs.' 

Reply, ECF No. 85 at 75 (emphasis in original). The more natural 

reading of the provision, however, is that these forms of relief 

are prohibited except when a plaintiff brings "any action 

specifically authorized in a subsequent paragraph." Id. 

§ 1252 (e) (1) (a). The structure of the statute supports this 

view. For example, .the very next subsection, 1252 ( e) ( 1) (b) , uses 
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the same language when referring to an action: "[A court may not 

certify a class] in any action for which judicial review is 

authorized under a subsequent paragraph of this subsection." Id. 

§ 1252 (e) (1) (b) (emphasis added). 

A later subsection lends further textual support for the 

view that the term "~uthorized" modifies the type of action, and 

not the type of relief. Subsection 1252(e) (4) limits the remedy 

a court may order when making a determination in habeas corpus 

proceedings challenging a credible fear determination.28 Under 

section 1252(e) (2), a petitioner may challenge his or her 

removal under section 1225, if he or she can prove by a 

preponderance of the evidence that he or she is in fact in this 

country legally. 29 Se.e 8 U .. S.C. § 1252(e) (2) (c). Critically, 

section 1252(e) (4) limits the type of relief a court may grant 

if the petitioner is successful: "the court may order no remedy 

or relief other than to require that the petitioner be provided 

a hearing." Id. § 1252 (e) (4) (B). If section 1252 (e):(l) (a) 

precluded all injunctive and equitable relief, there would be no 

need for§ 1252(e) (4) to specify that the court could order no 

28 Habeas corpus proceedings, like challenges to the validity of 
the system under 1252(e) (3), are "specifically authorized in a 
subsequent paragraph of [1252 (e)] ." 8 U.S.C. § 1252 (e) (1) (a). 
29 To prevail on this type of claim a petitioner must establish 
that he or she is an "alien lawfully admitted for permanent 
residence, has been admitted as a refugee under section 1157 of 
this title, or has been granted asylum under section 1158." 8 
U.S.C. § 1252 (e) (2). 
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other form of relief. Furthermore, if the government's reading 

was correct, there. should be a parallel provision in section 

1252(e) (3) limiting the relief a prevailing party of a systemic 

ch~llenge could obtain to only relief spe6ifically authorized by 

that paragraph. 

Indeed, under the government's reading of the statute there 

could be no remedy for a successful claim under paragraph 

1252(~) (3) .because that paragraph does not specifically 

authorize any remedy. However, it does not follow that Congress 

would have explicitly authorized a plaintiff to bring a suit in 

the Unite.d States District Court for the District of Columbia 

and provided this Court with exclusive jurisdiction to determine 

the legality of the challenged agency action~ but deprived the 

Court of any authority, to provide any remedy (because none are 

specifically authorized), effectively allowing the unlawf~l 

agency action to continue. This Court "should not assume that 

Congress left such a gap in its scheme." Jackson v. Birmingh?J.m 

Ed. Of Educ., 544 U.S. 167, 180 (2005)(holding Title IX 

protected against retaliation in part because "all manner of 

Title IX violations might go umremedied" if schools could 

retaliate freely) . 

An action brought pursuant to section 1252(e) (3) is an 

action that is "specifically authorized· in a subsequent 

paragraph" of 1252(e). See 8 U.S.C. § 1252(e)(l). And 1252(e)(3) 
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clearly authorizes "an action" for systemic challenges to 

written expedited removal policies, including claims concerning 

whether the challenged policy "is not consistent with applicable 

provisions of this subchapter or is otherwise in violation of· 

.law." Id.§ 1252(e) (3). Because this case was brought under that 

systemic challenge provision, the limit imposed on the relief 

available to a court under 1252(e)(l)(a) does not apply.3° 

b. Section 1252(f) 

The government's argument that section 1252(f) bars 

injunctive relief fares no better. Th~t provision states in 

relevant part: "no court (other than the Supreme Court) shall 

have jurisdiction or authority to enjoin or restrain the 

operation of [sections 1221-1232] other than with respect to the 

application of such provisions to an individual alien against 

whom proceedings under su.ch part have been initiated." 8 U.S. C. 

§ 1252 ( f) ( 1) . The Supreme Court. has explained that "Section 

1252(f) (1) thus 'prohibits federal courts from granting 

30 Plaintiffs also argue that section 1252 (e) (1) does not apply 
to actions brought under section 1252 (e) (3). Section 1252 (e) (1), 
by its terms, only applies to an "action pertaining to an order 
to exclude an alien in accordance with section 1225(b) (1) ." 
Plaintiffs argue that the plain reading of section 1252(e) (3) 
shows that an action under that provision does not pertain to an 
individual order of exclusion, but rather "challenges the 
validity of the system.~ Pls.' Reply, ECF No. 92 at 12 (citing 8 
U.S.C. § 1252 (e) (3)). Having found that section 1252 (e) (3) is an 
exception to secti6n 1252(e) (l)'s limitation on remedies, the 
Court need not reach this argument. 
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classwide injunctive relief against the operation of §§ 1221-

123 [ 2] . '" Jennings v. Rodriguez, 138 S. Ct. 830, 851 

(2018) (citing Reno v. American-Arab Anti-Discrimination Comm., 

525 U.S. 47.1, 481 (1999)). The Supreme c.ourt has also noted that 

circuit courts have "held that this provision did not affect its 

jurisdiction over . statutory claims because those claims 

did not 'seek to enjoin the operation of the immigration 

detention statutes, but to enjoin conduct ... not\authorized 

by the statutes." Id. (citing Rodriguez v. Hayes, 591 F.3d 1105, 

1120 (9th Cir. 2010)). 

In this case, plaintiffs do not challenge any provisions 

found in section 1225(b). They do not seek to enjoin the 

·operation of the expedited removal provisions or any relief 

declaring the statutes unlawful. Rather, they seek to enjoin the 

government's violation.of those provisions by the implementation 

of the unlawful credible fear policies. An injunction in this 

case does not obstruct the operation of section 1225. Rather, it 

enjoins conduct that violates that provision. Therefore, section 

1252(f) poses no ·bar. See R.I.L-R v. Johnson, 80 F. Supp. 3d 

164, 184 (D.D.C. 2015) (holding section 1252 (f) does not limit a 

court's ability to provide injunctive relief when the injunctive 

relief "enjoins conduct that allegedly violates [the immigration 

statute]"); see also Reid v. Donelan, 22 F. Supp. 3d 84, 90 (D. 

Mass. 2014) ("[A]n injunction 'will not prevent the law from 
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operating in any way, but instead would simply force the 

government to comply with the statute.") (emphasis in original)). 

Finally, during oral argument, the government argued that 

even if the Court has the authority to issue an injunction in 

this case, it can only enjoin the policies as applied in 

plaintiffs' cases under section 1252(f). See Oral Arg. Hr'g Tr., 

ECF No. 102 at 63. In other words, according to the government, 

the Court may declare the new credible fear policies unlawful, 

but DHS may continue to enforce the policies in all other 

credible fear interviews. ·To state this proposition is to refute 

it. It is the province of the Court to declare what the law is, 

see Marbury v. Madison, 5· U.S. 137, 177 (1803), and the 

government cites no authority to support the proposition that a 

Court may declare an action unlawful but have no power to 

prevent that action from violating the rights of the very people 

it affects. 31 T6 the contrary, such relief is supported by the 

APA itself. See Nat'l Min. Ass'n v. U.S. Army Corps of Eng'rs, 

31 During oral argument, the government argued for the first time 
that an injunction in this case was tantamount to class-wide 
relief, which the parties agree is prohibited under the statute. 
See Oral Arg. Hr'g Tr., ECF No. 102 at 63; 8 U.S.C. 
§ 1252 (e) (1) (b) (prohibiting class certification in actions 
brought under section 1252 (e) (3)). The Court finds this argument 
unpersuasive. Class-wide relief would entail an Order requiring 
new credible fear interviews for all similarly situated 
individuals, and for the government to return to the United 
States all deported individuals who were affected by the 
policies at issue in this case. Plaintiffs do not request, and 
the Court will not order, such relief. 
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145 F.3d 1399, 1409-10 (D.C. Cir. 1998) ("We have made clear that 

'[w]hen a reviewing court determines that agency regulations are 

unlawful, the ordinary result is that the rules are vacated -

not that their applic~tio~ to the individual petitioners is 

proscribed.'"). Moreover section 1252(f) only applies when a 

plaintiff challenges the· legality of immigration laws and not, 

as here, when a plaintiff seeks to enjoin conduct that violates 

the immigration laws. In these circumstances, section 1252(f) 

does not limit the Court's power. 

2. The Court Has the Authority to Order the Return of 
Plaintiffs Unlawfully Removed 

Despite the government's suggestion during the emergency 

stay hearing that the government would return removed plaintiffs 

should they prevail on the merits, TRO Hr'g Tr., Aug. 9, 2018, 

ECF No. 23 at 13-14 (explaining that the Department of Justice 

had previously represented to the Supreme Court that should a 

Court f~nd·a policy that led to a plaintiffs' deportation 

unlawful the government "would return [plaintiffs].to the United 

states at no expense to [plaintiffs]"), the government now 

argues that the Court may not do so, see Defs.' Reply, ECF No. 

85 at 78-79. 

In support of its argument, the government relies 

principally on Kiyemba v. Obama, 555 F.3d 1022 (D.C. Cir 2009) 

vacated, 130 S.Ct. 1235, reinstated in amended f6rm, 605 F.3d 
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1046 (D.C. Cir. 2010). In Kiyemba, seventeen Chinese citizens, 

determined to be enemy combatants, sought habeas petitions in 

connection with their detention in Guantanamo Bay, Cuba. 555 

F.3d at 1024~ The petitioners sought release in the United 

States because they feared persecution if they were returned to 

China, but had not sought to comply with the immigration laws 

governing a m{grant's entry into the United States. Id. After 

failed attempts to find an appropriate country in which to 

resettle, the petitioners moved for an order compelling their 

release into the United States. Id. The district court, citing 

exceptional circumstances, granted the motion. Id. 

The United States Court of Appeals for the District of 

Columbia Circuit reversed. The Court began by recognizing that 

the power to exclude aliens remained in the exclusive power of 

the political branches. Id. at 1025 (citations omitted). As a 

result, the Court noted, "it is not within the province of any 

court, unless expressly authorized by law, to review the 

determination of the political branch of the Government to 

exclude a given alien." Id. at 1026 (citation and internal 

quotation marks omitted) . The critical question was "what law 

expressly authorized the district court to set aside the 

decision of the Executive Branch and to order these aliens 

brought to the United States." Id. at 1026 (internal quotation 

marks omitted) . 
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In this case, the answer to that question is the 

immigration laws. In fact, Kiyemba.distinguished Supreme Court 

cases which "rested on the Supreme Court's interpretation not of 

the Constitution, but of a provision in the immigration laws." 

Id. at 1028. The Court further elaborated on this point with the 

following explan~tion: 

it would . . be wrong to assert that, by 
ordering.alien~ paroled into the country 

the· Court somehow undermined the plenary 
authority of the political branches over the 
entry and admission of aliens. The point is 
that Congress has set up the framework under 
which aliens may enter the United States. The 
Judiciary only possesses the power Congress 
gives it to review Executive action taken 
within that framework. Since petitioners have 
not applied for admission, . they are not 
entitled to invoke that judicial power. 

Id. at 1028 n.12. 

The critical difference here is that plaintiffs have 

availed themselves of the "framework under which aliens may 

enter the United States." Id. Because plaintiffs have done so, 

this Court "possesses the power Congress gives it to review 

Executive··action taken within that framework." Id. Because the 

Court finds Kiyemba inapposite, the government's argument that 

this Court lacks authority to order plaintiffs returned to the 

United States is unavailing. 

It is also clear that injunctive r~lief is necessary for 

the Court to fashion an effective remedy in this case. The 
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credible fear interviews of plaintiffs administered pursuant to 

the policies in Matter of A-B- and the Policy Memorandum were 

fundamentally flawed. A Court Order solely enjoining these 

policies is meaningless for the removed plaintiffs who are 

unable to attend the subsequent interviews to which they are 

entitled. See, e.g., Walters v. Reno, 145 F.3d 1032, 1050-51 

(9th Cir. 1998) ("[A] llowing class members to reopen their 

proceedings is basically meaningless if they are unable to 

attend the hearings that they were earlier denied."). 

3. Permanent Injunction Factors Require Permanent 
Injunctive Relief 

A plaintiff seeking a permanent injunction must satisfy a 

four-factor test. eBay Inc. v. MercExchange, L.L.C~, 547 U.S. 

388, 391 (2006). Plaintiffs must demonstrate they have: 

(1) suffered an irreparable injury; (2) that traditional legal 

remedies, such as monetary relief, are inadequate to compensate 

for that injury; (3) the balance of hardships between the 

parties warrants equitable relief; and (4) the injunction is not 

contrary to the public interest. See Morgan Drexen, Irie. v. 

Consumer Fin. Prat. Bureau, 785 F.3d 684, 695 (D.C. Cir. 2015). 

Plaintiffs seek a permanent injunction, arguing that they 

have been irreparably harmed and that the equities are in their 

favor. Pls.' Mot., ECF No. 64-1 at 73-74. The government has not 

responded to these arguments on the merits, and rests on its 
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contention that the Court does not have the authority to order 

such relief. Defs.' Reply, ECF No. 85 at 75-78. Having found 

that the Court does have the authority to order injunctive 

. . . 
relief, suprar at 93-104, the Court will explain why that relief 

is appropriate. 

Plaintiffs claim that the credible fear policies this Court 

has found to be unlawful have caused them irreparable harm. It 

is undisputed that the unlawful policies were applied to 

plaintiffs' credible fear determinations and thus caused 

plaintiffs' applications to be denied. See Defs.' Mot., ECF No. 

57-1 at 28 (stating an "asylum officer reviewed each of 

[plaintiffs] credible fear claims and found them wanting in 

light of Matter of A-B-"). Indeed~ plaintiffs credibly alleged 

at their credibie.fear determinations that they feared rape, 

pervasive domestic violence, beatings, shootings, and death in 

their countries of origin. Based on plaintiffs' declarations 

attesting to such harms, they have demonstrated that they have 

suffered irreparable injuries.32 

The. Court need spend little time on the second factor: 

whether other legal remedies are inadequate. No relief short of 

enjoining the unlawful credible fea~ policies in this case could 

32 The country reports support the accounts of the Plaintiffs. 
See Muj ahid Deel .. , ECF No. 10-3, Exs. K-T; Second Muj ahid Deel., 
ECF No. 64-4 Exs. 10-13; Honduras Deel., ECF No. 64-6; Guatemala 
Deel., ECF No. 64-7; El Salvador Deel., ECF No. 64-8. 
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provide an adequate remedy. Plaintiffs do not seek monetary 

compensation. The harm they suffer will continue unless and 

until they receive a credible fear determination pursuant to the 

existing immigration laws. Moreover, without an injunction, the 

plaintiffs previously removed will continue to live in fear 

every day, and the remaining plaintiffs are at risk of removal. 

The last two factors are also straightforward. The balance 

of the hardships weighs in favor of plaintiffs since the 

"[g]overnment 'cannot suffer harm from an injunction that merely 

ends an unlawful practice.'" R.I.L-R, 80 F. Supp. at 191 (citing 

Rodriguez, 715 F.3d at 1145). And the injunction is not contrary 

to the public interest because, of course, "[t]he public 

interest is served when administrative agencies comply with 

their obligations under the APA." Id. (citations omitted). 

Moreover, as the Supreme Court has stated, "there is a public 

interest in preventing aliens from being wrongfully removed, 

particularly to countries whe~e they are likely to face 

substantial harm." Nken v. Holder, 556 U.S. 418, 436 (2009). No 

one seriously questions that plaintiffs face substantial harm if 

returned to their countries of origin. Under these 

circumstances, plaintiffs have demonstrated they are entitled to 

a permanent injunction in this case. 
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IV. Conclusion 

For the foregoing reasons, the Court holds that it has 

' 

jurisdiction to hear plaintiffs' challenges to the credible fear 

policies, that it has the authority to order the injunctive 

relief, and that, with the exception of two policies, the new 

credible fear policies are arbitrary, capricious, and in 

violation of the immigration laws. 

Accordingly, the Court GRANTS in PART and DENIES in PART 

plaintiffs' cross-motion for summary judgment and motion to 

consider evidence outside the administrative record. The Court. 

also GRANTS plaintiffs' motion for a permanent. injunction·. The 

Court.further GRANTS in PART and DENIES in PART the government's 

motion.for summary judgment and motion to strike. 

The Court will issue an appropriate Order consistent with. 

this Memorandum Opinion. 

SO ORDERED. 

Signed: Emmet G. Sullivan 
United States District Judge 
December 17, 2018 
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I hereby submit the following item for introduction (select only oneiJ:Y ~'~-.......~-~-"".,..,'._o_rm_e_et_in"'-gd_a_te ___ _ 

D 1. For reference to Committee. 

An ordinance, resolution, motion, or charter amendment. ,,,.·· 

2. Request for next printed agenda without reference to Committee. 

D 3. Request for hearing on a subject matter at Committee. 

D 4. Request for letter beginning "Supervisor inquires" 

D 5. City Attorney request. 

D 6. Call File No. from Committee. 

D · 7. Budget Analyst request (attach written motion). 

D 8. Substitute Legislation File No. 
~-----------------------------' 

D 9. Request for Closed Session (attach written motion). 

D 10. Board to Sit as A Committee of the Whole. 

D 11. Question(s) submitted for Mayoral Appearance before the BOS on 
~------------~ 

Please check the appropriate boxes. The proposed legislation should be forwarded to the following: 

D Small Business Commission D Youth Commission D Ethics Commission 

D Planning Commission D Building Inspection Commission 

Note: For the Imperative Agenda (a resolution not on the printed agenda), use a Imperative 

Sponsor(s): 

Subject: 

Resolution Affirming San Francisco's Support for Asylum Seekers Fleeing Gender-Based Persecution and Domestic 
Violence 

The text is listed below or attached: 

Please see attached resolution. 
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