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FILE NO. 190682 
AMENDED IN COMMITIEE 

121912019. ORDINANCE NO. 

1 [Development Agreement- KR Flower Mart, LLC- Flower Mart- 5th and Brannan Streets] 

2 

3 Ordinance approving a Development Agreement between the City and County of San 

4 Francisco and KR Flower Mart, LLC, a Delaware limited liability company, for the 

5 development of an approximately 6.5-acre site located at 5th Street and Brannan Street, 

6. with various public benefits including a new on-site or off-site wholesale flower market; 

7 making findings under the California Environmental Quality Act, findings of conformity 

8 with the General Plan, and with the eight priority policies of Planning Code, Section 

9 101.1 (b); approving the receipt and expenditure of funds for an off-site new wholesale 

11 development impact fees for the project and waiving certain Planning Cod~ fees and 

12 requirements for a temporary flower market; confirming compliance with or waiving 

13 certain provisions of Administrative Code, Chapter 56.; and ratifying certain actions 

14 taken in connection therewith, as defined herein. 

15 

16 

. 17 

18 

19 

NOTE: Unchanged Code text and uncodified text are in plain Arial font. 
Additions to Codes are in single-underline. italics Times New Roman font. 
Deletions to Codes are in strikethrough italics Times }fe'iv Roman font. 
Board amendment additions are in double-underlined Aria I font. 
Board amendment deletions are in strikethrough /\rial font. 
Asterisks (* * * *) indicate the omission of unchanged Code 
subsections or parts of tables. 

20 ' Be it ordained by the People of the City and County of San Francisco: 

Section 1.· Project Findings. 

The Board of Supervisors makes the following findings: 

21 

22 

23 

24 (a) California Government Code Section 65864 et seq. authorizes any city, county, 

25 Ill 
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1 or city and county to enter into an agreement fOr the development of real property within the 

2 jurisdiction of the city, county, or city and county. 

3 (b) Chapter 56 of the San Francisco Administrative Code ("Chapter 56") sets forth 

4 certain procedures for the processing and approval of development agreements in the City 

5 and County of San Francisco (the "City"). 

6 (c) KR Flower Mart, LLC, a Delaware limited liability company ("Developer") owns 

7 and operates an approximately 6.5-acre site generally along Brannan Street between Fifth 

8 and Sixth Streets currently composed of 141,992 square feet of flower market use, along with 

9 approximately 4,900 square feet of retail use, and 45,549 square feet of vacant PDR spaces, 

10 and surface parking lot areas (the "Project Site"). 

11 (d) On June 3, 2019, Developer filed an application with the City's Planning 

12 Department for approval of a development agreement relating to the Project Site (the 

13 "Development Agreement") under Chapter 56. A copy of the Development Agreement is on 

14 file with the Clerk of the Board in File No. 190682. Developer also filed applications with the 

15 Department for certain activities described iii Exhibit 8.1 (the "Flower Mart On-Site Project") 

16 and Exhibit B.2 (the "Project Variant") to the Development Agreement (collectively,the 

17 "Project"). 

18 · (e) The Flower Mart On-Site Project is a large multi-phase and mixed-use 

19 development that includes office, retail, wholesale, privately-owned public open space, 

20 parking, and related uses. Specifically, the Project includes approximately 2,032,165 gross 

21 square feet of office uses, 83,459 square feet of retail space (incl.uding 10,000 rentable 

22 square feet of flower retail space), and a new wholesale flower market consisting of 115,000 

23 rentable square feet of flower vendor space, 769 vehicle parking spaces, 30 loading spaces, · 

24 410 Class 1 bicycle parking spaces, 86 Class 2 bicycle parking spaces, and 40,655 square 

-- 25-- - feet of on-site and off-site privately-owned public open space, all as more particularly 
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1 described in the Development Agreement. The Project Variant is generally the same as the 

2 Project except that the permanent new wholesale flower market would be built at an 

3 · alternative, off site location. Accordingly, the Project Variant includes approximately 

4 2,061,380 gross square feet of office uses, 90,976 square feet of retail space, 22,690 square 

5 feet of child care space (including dedicated outdoor activity area), 632 vehicle parking 

6 spaces, 9 loading spaces, 516 Class 1 bicycle parking spaces, and 92 Class 2 bicycle parking 

7 spaces (together with the off-site new wholesale flower market), all as more particularly 

8 described in the Development Agreement. 

9 (f) The Development Agreement includes a process for the selection of the Flower 

1 0 Mart On-Site Proj~ct versus the Project Variant, which begins with an election by the San 

11 Francisco Flower Market Tenants' Association (the "Tenant Association"), with the ultimate 

12 decision made by the City to ensure that any location requested by the Tenant Association is 

13 viable. If the City elects the Flower Mart On-Site Project, Developer will, at no cost to the City 

14 or the flower vendors, relocate the vendors to a temporary off-site location, build the new 

15 flower market on site, and then move vendors back to the Project Site when the new flower 

16 market is completed. If the City selects the Project Variant, Developer will, at no cost to the 

17 City or the flower vendors, construct the new off-site flower market and move the vendors to 

· 18 . the pay all of the predevelopment costs for new off-site flower market, and \Viii subsidize the 

19 construction of the nevv' building off site in accordance with criteria specified in a payment 

20 formula attached to the Development Agreement. The payment formula will result in a upfront 

21 payment amount (the "New Market Payment"), payable to the City, that is designed·to ensure 

22 that the ne'v<V flower market can be built at the off site location, based on the.actual building 

23 design or alternatively on specific criteria described in the Development Agreement; using 

24 only set flovv'Or vendor rents, a Developer rent subsidy, a third party loan, and such additional 

25 Developer subsidy as needed to support the third party loan. /\s Developer •.viii be required to 
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1 pay some or all of standard ovmer equity at the ne'N location vvithout the benefit of ovming the 

2 building, this equity portion of the Developer subsidy vvill be reimbursed 'Nithout interest, as a 

3 subordinated payment made by the building ovvner after debt and operating expenses are 

4 paid, to the extent funds are available. 

5 (g) The commitments made to the flower vendors, including the significant rent 

6 subsidies through the date of completion of the new flower market and continuing for 15 years 

7 thereafter, are also contained in a tri-party agreement between Developer, the San Francisco 

8 Flower Mart LLC, and the San Francisco Flower Market Tenants' Association, as amended 

9 (the "Tri-Party Agreement"). 

10 (h) In addition to the construction of a new wholesale flower market,flmver market 

11 commitments and the significant jobs, housing, urban revitalization, and economic benefits to 

1·2 the City from the Project, the City has determined that development of the Project under the 

13 Development Agreement will provide additional benefits to the public that could not be 

14 obtained through application of existing City ordinances, regulations, and policies. Additional 

15 public benefits include the dedication of a minimum 14,000 square foot affordable housing 

16 site within the boundaries of the Central SoMa, Eastern SoMa or V\1estern SoMa /\rea Plans, 

17 'Nith no developer impact fee credit for such dedication, protection of the San Francisco 

18 wholesale flower market as a vital and historic PDR use. completion of a subsidized child care 

19 · center if the Project Variant is built, construction of a San Francisco Filipino Cultural Heritage 

20 District gateway marker, additional contributions of $5,100,000 to an affordable housing 

21 developer for costs related to the Sunnydale Hub project and $2,000,000 to support street 

22 cleaning efforts in the South of Market Area, open space, community space, and workforce 

23 commitments, and transportation and other public improvements, all as described in the 

24 Development Agreement. The Development Agreement will eliminate uncertainty in the City's 

25 land use planning for the Project and secure orderly development of the Project Site. 
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2 (i) The Project Is anticipated to generate an annual average of approximately 8,050 

3 construction jobs, an approximately $29.9 r:nillion annual increase in general fund revenues to 

4 the City and approximately $9.3 million annual increase in non-general fund revenues to the 

5 City, and approximately $175.2 million in direct, one-time, construction-related revenue to the 

6 City, including $400-211 million in development impact fees and $9.2 million in gross receipts 

7 and sales tax revenue. 

8 Concurrently with this Ordinance, the Board is taking a number of actions in 

9 furtherance of the Project, as generally described in the DevelopmentAgreement, including 

1 0 Exhibit K to the Development Agreement. 

11 Section 2. CEQA Findings. 

12 On July 3, 2019, the Environmental Review Officer ("ERO") issued a Community Plan 

13 Exemption (''CPE") and Addendum for the Project, Project Variant, and the Temporary Site 

14 pursuant to the California Environmental Quality Act (California Public Resources Code 

15 Section 21000 et seq.) ("CEQA"). Copies of the CPE and Addendum are on file with the Clerk 

16 of the Board of Supervisors in File No. 190681. On July 18, 2019, by Motion No. 20484, the 

17 Planning Commission adopted findings pursuant to CEQA and a Mitigation Monitoring and 

18 Reporting Program ("MMRP"). This Motion is on file with ·the Clerk of the Board of 

19 Supervisors in File No. 19.0681. This Board has reviewed the CPE, Addendum, and related 

2o documents, and adopts and incorporates by reference as though fully set forth herein the 

21 CEQA Findings and the MMRP. 

22 Section 3. General Plan and Planning Code Section 101.1 (b) Findings. 

23 (a) The Board of Supervisors finds that the Development Agreement will serve the 

24 · public necessity, 'convenience, and general welfare for the reasons set forth in Planning 

25 Commission Resolution No. 20486 and incorporates those reasons herein by reference. 
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2 (b) The Board of Supervisors finds that the Development Agreement is in conformity 

. 3 with the General Plan, as proposed to be amended and when effective, and the eight priority 

4 policies of Planning Code Section 101.1 for the reasons set forth in Planning Commission 

5 Resolution No. 20486. The Board hereby adopts the findings set forth in Planning 

6 Commission Resolution No. 20486 and incorporates those findings herein by reference. 

7 Section 4. Development Agreement. 

8 (a) The Board of Supervisors approves all of the terms and conditions of the 

9 Development Agreement, in substantially the form on file with the Clerk of the Board of 

10 Supervisors in File No. 190682. 

11 (b) The Board of Supervisors approves and authorizes the execution, delivery, and 

12 performance by the City of the Development Agreement as follows: (i) the Director of 

13 Planning and (other City officials listed thereon) are authorized to execute and deliver the 

14 Development Agreement and consents thereto, and (ii) the Director of Planning· and other 

15 applicable City officials are authorized to take all actions reasonably necessary or prudent to 

16 . perform the City~s obligations under the Development Agreement in accordance with the 

17 terms of the Development Agreement. The Director of Planning, at his or her discretion and in 

18 consultation with the City Attorney, is authorized to enter into any additions, amendments, or 

19 other modifications to the Development Agreement that the Director of Planning determines 

20 are in the best interests of the City and that do not materially increase the obligations or 

21 liabilities of the City or materially decrease the benefits to the City as provided in the 

22 Development Agreement. 

23 (c) The Board of Supervisors authorizes the Controller to accept the New Market 

24 Payment and any other payments made by the Developer under the Development 

25 /\greement. The City shall hold the Ne'N Market Payment for costs relating to the construction 
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1 ofthe new flower market under the Project Variant. Any payments rnay be commingled vvith 

2 other funds of the City for purposes of investment and safekeeping, but the City's Controller 

3 shall.maintain records as part of the City's accounting system to account for all the · 

4 expenditures and the remaining balance. 

5 (d) The Board of Supervisors authorizes the City's Controller to make payments, 

6 using the funds received from Developer, to the Tenant. Association or the Alternative 

7 Landlord or their contractors and agents, consistent with the Develo'pment Agreement. The 

. 8 City waives or overrides any ordinances or processes that would othervJise prevent the City 

9 from making the payments contemplated by this Agreement. 

10 Section 5. Development Impact Fees 

11 For the Project; the Board of Supervisors approves the development impacts fees and 

12 the use of the fees as set forth in the Development Agreement, and waives any inconsistent 

13 provision in Planning Code Article 4: For the construction of a temporary flower market, the 

14 Board of Supervisors waives all development impact fee requirements under Planning Code 

15 Article 4. 

16 Section 6. City Administrative Code Conformity: 

17 The Development Agreement shall prevail in the event of any conflict between the 

18 Development Agreement and Chapter 56, and without limiting the generality of the foreg·oing 

19 clause, for purposes of the Development Agreement only, the provisions of Chapter 56 are 
' . . 

20 waived or its provisions deemed satisfied as follows: 

21 (a) KR ·Flower Mart, LLC shall con·stitute a permitted "Applicant/Developer" for 

22 purposes of Chapter 56, Sectio.n 56.3(b). 

23 (b) The Project comprises approximately 6.5 acres and is the type of large multi-

24 phase and/or mixed-use development contemplated .by the City Administrative Code and 

25 therefore is satisfies the provisions of Chapter 56, Section 56.3(g). 
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2 (c) The provisions of the Development Agreement, including the attached 

3 Workforce Agreement, apply and satisfy the requirements of City Administrative Code 

4 Chapter 14B, Section 14B.20 and Chapte·r 56, Section 56.7(c). 

5 (d) The provisions of the Development Agreement regarding any amendment or 

6 termination, including those relating to "Material Change," shall apply in lieu of the provisions 

7 of Chapter 56, Section 56.15. 

8 (e) The provisions of Chapter 56, Section 56.20 have been satisfied by the 

9 Memorandum of Understanding between Developer and the Mayor's Office of Economic and 

1 0 Workforce Development for the reimbursement of City costs, a copy of which is on file with the 

11 Clerk of the Board of Supervisors in File No. 190682. 

12 Section 7. Chapter 56 Waiver; Ratification. 

13 (a) In connection with the Development Agreement, the Board of Supervisors finds 

14 that the requirements of Chapter 56, as modified hereby, have been substantially complied 

15 with and waives any procedural or other requirements of Chapter 56 if and to the extent that 

16 they have not been strictly complied with. 

17 (b) All actions taken by City officials in preparing and submitting the Development 

18 Agreement to the Board of Supervisors for review and consideration are hereby ratified and 

·19 confirmed, and the Board of Supervisors hereby authorizes all subsequent action to be taken 

20 by City officials consistent with this Ordinance. 

21 Section 8. Effective and Operative Date. 

22 This ordinance shall become effective 30 days from the date of passage. This 

23 Ordinance shall become operative only on (and no rights or duties are affected until) the later 

24 of (a) 30 days from the date of its passage, or (b) the date that OrdinanGe No. ___ _ 

25 Ill 
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1 has become effective. A copy of said Ordinance is on file with the Clerk of the Board of 

2 Supervisors in File No. 190681. 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 
' 
17 

18 

19 

20 

21 

22 

23 

24 

25 

APPROVED AS TO FORM: 
DENNIS J. HERRERA, City Attorney 

By: 
Elizabeth A. Dietrich 
Deputy City Attorney · 
n:ispecias2019i 16001 01i01411214.docx 
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FILE NO. 190682 

REVISED LEGISLATIVE DIGEST 

· [Development Agreement- KR Flower Mart, LLC - Flower Mart Project- 5th and Brannan 
Street] 

Ordinance approving a Development Agreement between the City and County of San 
Francisco and KR Flower Mart, LLC, a Delaware limited liability company, for the 
development of an. approximately 6.5~acre site located at Fifth and Brannan Streets, 
with various public benefits including a new on-site or off-site wholesale flower market; 
making findings under the California Environmental Quality Act, findings of conformity 
with the City's General Plan, and with the eight priority policies of Planning Code, 
Section 101.1(b); approving the development impact fees for the Project and waiving· 
certain Planning Code fees and requirements for a temporary flower market; 
confirming compliance with or waiving certain provisions of Administrative Code, 
Chapter 56; a·nd ratifying certain actions taken in connection therewith, as defined 
herein. 

Existing Law 

California Government Code section 65864 et seq. (the Development Agreement Statute") 
and San Francisco Administrative Code Chapter 56 ("Chapter .56") authorize the City to enter 
into a development agreement regarding the development of real property. 

Backg rou ild ·1 nformation 

This ordinance would approve a Development Agreement between the City and KR Flower 
Mart, LLC for the development of a mixed use development on a 6.5-acre site located at Fifth 
and Brannan Streets, that will include approximately 2,032,165 gross square feet of office 
uses, 83,459 square feet of retail space (including 10,000 rentable square feet of flower retail 
space), and a new wholesale flower market consisting of 115,000 rentable square feet of 
flower vendor space. The project variant is generally the same, except that the permanent 
new wholesale flower market would be built at an alternative, off site location. The process for 
determining whether the flower market will be built on site or off site is described in the 
Development Agreement. This Ordinance also would also adopt environmental findings. 

n:\spec\as2019\16001 01\01368080.docx 
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DEVELOPMENT AGREEMENT 

BY AND BETWEEN 

THE CITY AND COUNTY OF SAN FRANCISCO 

AND KR FLOWER MART LLC 

THIS DEVELOPMENT AGREEMENT (this “Agreement”) dated for reference 

purposes only as of this ____ day of ________, 2019, is by and between the CITY AND 

COUNTY OF SAN FRANCISCO, a municipal corporation (the “City”), acting by and through 

its Planning Department, and KR FLOWER MART LLC, a Delaware limited liability company 

(“Developer”), pursuant to the authority of Section 65864 et seq. of the California Government 

Code and Chapter 56 of the Administrative Code.  The City and Developer are also sometimes 

referred to individually as a “Party” and together as the “Parties”.  Capitalized terms not 

defined when introduced shall have the meanings given in Article 1. 

RECITALS 

This Agreement is made with reference to the following facts:   

A. Developer owns and operates the approximately 295,144 square foot site along 

Brannan Street between 5th and 6th Streets, on Assessor’s Block 3778, Lots 001B, 002B, 004, 

005, 047 and 048, composed of the 141,992 square feet of flower market, approximately 4,900 

square feet of existing retail uses, 45,549 square feet of vacant PDR space, and surface parking 

lots, as more particularly described on Exhibit A (the “Project Site”).   

B. The Developer proposes a mixed use development that will include three new 

buildings (the Market Hall Building, the Blocks Building, and the Gateway Building) containing 

approximately: 2,032,165 square feet of office space; 89,459 square feet of retail space; 115,000 

rentable square feet of vendor space (including accessory retail space) for a new wholesale 
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flower market; 30 loading spaces; and 769 parking spaces; all as more particularly described in 

Exhibit B.1 (the “Project”) and shown in Exhibit C.1.  The exact numbers, design, location and 

massing listed above may change, in keeping with Planning Department standard practices 

consistent with the Planning Code. 

C. In order to satisfy the tenants' request to have an Permanent Off-Site Option (per 

Article 3), the Developer is also seeking entitlements for a revised project that replaces the on-

site new wholesale flower market with approximately 113,036 square feet of other uses at the 

Project Site, consisting of a development with approximately: 2,061,380 square feet of office 

space; 90,976 square feet of retail space; 22,690 square feet of childcare use, including outdoor 

activity area; 9 loading spaces; and 632 vehicle parking spaces, all as more particularly described 

in Exhibit B.2 and shown in Exhibit C.2 (the “Project Variant”).  All references in this 

Agreement to the “Project” shall mean (1) before selection under Article 3, both the Project and 

the Project Variant, and (2) following selection under Article 3, either the Project or the Project 

Variant, whichever is selected.    

D. As part of the Project, Developer will relocate the existing flower market tenants 

to an interim facility constructed by Developer at the Temporary Relocation Site before 

Commencing Construction of the Project.  Upon completion of the Project, Developer shall pay 

to move the flower market tenants back to the Project Site under the Project or to the Permanent 

Off-Site Facility under the Project Variant, as applicable.  Alternatively, in the event the 

Permanent Off-Site Option is exercised, Developer may skip the Temporary Relocation Site and 

move the flower market vendors straight to the Permanent Off-Site Facility if the Permanent Off-

Site Facility has been completed by the time Developer initially moves the flower market 

vendors from the Project Site.  These commitments by Developer, together with certain rent 
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schedule commitments for a period of at least 34.5 years, are also made in a tri-party agreement 

among Developer, Tenant Association, and SFFM, dated as of June 26, 2015, as amended (“Tri-

Party Agreement”).  

E. The Project is anticipated to generate an annual average of approximately 8,050 

construction jobs during construction and, on completion, an approximately $29.9 million annual 

increase in general fund revenues to the City and approximately $9.3 million annual increase in 

non-general fund revenues to the City.   

F. In order to strengthen the public planning process, encourage private participation 

in comprehensive planning, and reduce the economic risk of development, the Legislature of the 

State of California adopted Government Code Section 65864 et seq. (the “Development 

Agreement Statute”), which authorizes the City to enter into a development agreement with any 

person having a legal or equitable interest in real property regarding the development of such 

property.  Pursuant to Government Code Section 65865, the City adopted Chapter 56 of the 

Administrative Code (“Chapter 56”) establishing procedures and requirements for entering into 

a development agreement pursuant to the Development Agreement Statute.  The Parties are 

entering into this Agreement in accordance with the Development Agreement Statute and 

Chapter 56.   The Parties acknowledge that this Agreement is entered into in consideration of 

their respective burdens and benefits, including the representations and warranties, in this 

Agreement.  The Parties also acknowledge that this Agreement is entered into to encourage and 

maintain effective land use planning.  

G. As a result of the development of the Project in accordance with this Agreement, 

the City has determined that additional benefits to the public will accrue that could not be 

obtained through application of existing City ordinances, regulations, and policies.  These 
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additional benefits are essential elements for this Agreement and include development of a new 

permanent home for the flower market, with subsidized rents, the dedication of a housing parcel, 

onsite childcare, workforce commitments and certain public improvements as described herein.    

H. It is the intent of the Parties that all acts referred to in this Agreement shall be 

accomplished in a way as to fully comply with the California Environmental Quality Act 

(California Public Resources Code Section 21000 et seq.; “CEQA”), the CEQA Guidelines 

(Title 14, California Code of Regulations, Section 15000 et seq.), “CEQA Guidelines”), the 

Development Agreement Statute, Chapter 56, the Planning Code, the Enacting Ordinance and all 

other applicable Laws in effect as of the Effective Date.  This Agreement does not limit the 

City's obligation to comply with applicable environmental Laws, including CEQA, before taking 

any discretionary action regarding the Project, or the Developer's obligation to comply with all 

applicable Laws in connection with the development of the Project.  Pursuant to Government 

Code Section 65867.5, this Agreement is a legislative act that is approved in an ordinance by the 

Board of Supervisors.  

I. The Project Site is located in the recently adopted Central SOMA Plan area, 

which was approved by the Board of Supervisors on November 27, 2018 and December 4, 2018, 

pursuant to Ordinance Nos. 282-18, 296-18 and 280-18, Board of Supervisors File Nos. 180490, 

180184, and 180185, respectively, which among other actions rezoned the Project Site for the 

CMUO (Central SOMA Mixed-Use Office) and MUR (Mixed Use Residential) zoning districts, 

and the 270-CS and 160-CS height and bulk districts.   

J. The City analyzed the environmental impacts of the development density 

associated with the Project in the Central SOMA Plan Final Environmental Impact Report 

(“Central SOMA FEIR”), certified by the Planning Commission in Motion No. 20182, on May 
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10, 2018.  Potential development at 2000 Marin Street, as the Temporary Relocation Site, was 

analyzed in the Bayview Hunters Point Redevelopment Projects and Rezoning Final 

Environmental Impact Report (“Bayview FEIR”), which was certified by the San Francisco 

Redevelopment Agency on March 2, 2006. On July 3, 2019, the Environmental Review Officer 

(“ERO”) issued a Community Plan Exemption (“CPE”) and Addendum for the Project and the 

Temporary Relocation Site at 2000 Marin Street, including the mitigation monitoring and 

reporting program (“MMRP”).  The CPE were prepared in accordance with CEQA and issued 

by the Planning Department in Case Nos. 2015-004256ENV.  Copies of the Certificate of 

Determination are on file with the Board of Supervisors in File Nos. 190682 and 190681, and are 

incorporated herein by reference.   

K. On July 18, 2019, the Planning Commission held a public hearing on this 

Agreement and the Project, duly noticed and conducted under the Development Agreement 

Statute and Chapter 56.  Following the public hearing, the Planning Commission granted 

Approvals for the Project and adopted the MMRP, and further determined that the Project and 

this Agreement will, as a whole, and taken in their entirety, continue to be consistent with the 

objectives, policies, general land uses and programs specified in the General Plan, as amended, 

and the policies set forth in Section 101.1 of the Planning Code (together the “General Plan 

Consistency Findings”).  The information in the Central SOMA FEIR, Bayview FEIR, and CPE 

were considered by the City in connection with approval of this Agreement.   

L. On __________, 2019, the Board of Supervisors, having received the Planning 

Commission's recommendations, held a public hearing on this Agreement pursuant to the 

Development Agreement Statute and Chapter 56.  Following the public hearing, the Board made 
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the CEQA Findings required by CEQA, approved this Agreement, incorporating by reference the 

General Plan Consistency Findings.   

M. On __________, 2019, the Board adopted Ordinance Nos. [________] approving 

this Agreement (File No. 190682) and authorizing the Planning Director to execute this 

Agreement on behalf of the City (the “Enacting Ordinance”).  The Enacting Ordinance took 

effect on ___________, 2020. 

Now therefore, for good and valuable consideration, the receipt and sufficiency of which 

are hereby acknowledged, the Parties agree as follows: 

AGREEMENT 

1. DEFINITIONS 

In addition to the definitions set forth in the above preamble paragraph, Recitals and 

elsewhere in this Agreement, the following definitions shall apply to this Agreement: 

1.1 “Addendum” has the meaning set forth in Recital J. 

1.2 “Administrative Code” means the San Francisco Administrative Code. 

1.3 “Affiliate” or “Affiliates” means an entity or person that directly or 

indirectly controls, is controlled by or is under common control with, a Party (or a managing 

partner or managing member of a Party, as the case may be).  For purposes of the foregoing, 

“control” means the ownership of more than fifty percent (50%) of the equity interest in such 

entity, the right to dictate major decisions of the entity, or the right to appoint fifty percent (50%) 

or more of the managers or directors of such entity. 

1.4 “Agreement” means this Development Agreement, including the Recitals 

and Exhibits. 
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1.5 “Alternative Permanent Site” means a Viable site, in lieu of the Project 

Site, for the location of the Permanent Off-Site Facility, pursuant to Section 3 to this Agreement, 

in the event the Permanent Off-Site Option is exercised. 

1.6 “Alternative Option Period” has the meaning set forth in Section 3.5. 

1.7 “Annual Review Date” has the meaning set forth in Section 9.1. 

1.8 “Applicable Laws” has the meaning set forth in Section 6.2 (where not 

capitalized, “applicable Law” has its plain meaning and refers to Laws as otherwise defined 

herein).   

1.9 “Approvals” means the City approvals and entitlements listed on 

Exhibit K. 

1.10 “Assignment and Assumption Agreement” has the meaning set forth in 

Section 13.2.   

1.11 “As Is Relocation Option” has the meaning set forth in Section 3.8.1(b). 

1.12 “Associated Community Benefits” is defined in Section 5.1.   

1.13 “Bayview FEIR” shall have the meaning set forth in Recital J. 

1.14 “Board of Supervisors” or “Board” means the Board of Supervisors of 

the City and County of San Francisco. 

1.15 “Building” means the Market Hall Building, the Blocks Building, or the 

Gateway Building (or collectively, the “Buildings”), as generally described in Exhibit B. 

1.16 “Central SOMA FEIR” shall have the meaning set forth in Recital J. 

1.17 “Central SOMA Plan” shall have the meaning set forth in Recital I. 

1.18 “CEQA” has the meaning set forth in Recital H. 
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1.19 “CEQA Findings” means the CEQA findings made by the Planning 

Commission and the Board of Supervisors in approving this Agreement. 

1.20 “CEQA Guidelines” has the meaning set forth in Recital H. 

1.21 “CFD” means a community facilities district formed over all of the Project 

Site that is established under the CFD Act in accordance with the Central SOMA Plan.  

1.22 “CFD Act” means the San Francisco Special Tax Financing Law (Admin. 

Code ch. 43, art. X), which incorporates the Mello-Roos Act, as amended from time to time. 

1.23 “Chapter 56” has the meaning set forth in Recital F. 

1.24 “City” means the City as defined in the opening paragraph of this 

Agreement.  Unless the context or text specifically provides otherwise, references to the City 

means the City acting by and through the Planning Director or, as necessary, the Planning 

Commission or the Board of Supervisors.   

1.25 “City Agency” or “City Agencies” means the City departments, agencies, 

boards, commissions, and bureaus that execute or consent to this Agreement, or are controlled by 

persons or commissions that have executed or consented to this Agreement, that have subdivision 

or other permit, entitlement or approval authority or jurisdiction over development of the Project, 

or any improvement located on or off the Project Site, including, without limitation, the City 

Administrator, Planning Department, MOHCD, OEWD, SFFD, SFMTA, SFPUC, DPW, DBI, 

together with any successor City agency, department, board, or commission.  Nothing in this 

Agreement shall affect the jurisdiction or discretion of a City department that has not approved or 

consented to this Agreement in connection with the issuance or denial of a Later Approval, 

Relocation Site Approval, or Permanent Off-Site Approval.  The City actions and proceedings 
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subject to this Agreement shall be through the Planning Department, as well as affected City 

Agencies (and when required by applicable Law, the Board of Supervisors). 

1.26 “City Attorney's Office” means the Office of the City Attorney of the City 

and County of San Francisco. 

1.27 “City Costs” means the actual and reasonable costs incurred by a City 

Agency in preparing, adopting or amending this Agreement, in performing its obligations or 

defending its actions under this Agreement or otherwise contemplated by this Agreement, as 

determined on a time and materials basis, including without limitation reasonable attorneys' fees 

and costs and third party costs relating to the Project, the Temporary Relocation Facility, and the 

Permanent Off-Site Facility, but excluding work, hearings, costs or other activities contemplated 

or covered by Processing Fees; provided, however, City Costs shall not include any costs incurred 

by a City Agency in connection with a City Default or which are payable by the City under 

Section 10.6 when Developer is the prevailing party. 

1.28 “City Parties” has the meaning set forth in Section 5.6. 

1.29 “City Report” has the meaning set forth in Section 9.2.2. 

1.30 “City-Wide” means all real property within the territorial limits of the City 

and County of San Francisco, not including any property owned or controlled by the United 

States or by the State of California and therefore not subject to City regulation. 

1.31 “CMA” is defined in Section 13.1. 

1.32 “Commence Construction” means the commencement of physical 

construction of the applicable Building foundation on the Project Site.  

1.33 “Community Benefits” has the meaning set forth in Section 5.1. 

1.34 “Community Benefits Program” has the meaning set forth in Section 5.1. 
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1.35 “CPE” has the meaning set forth in Recital J. 

1.36 “Declaration of Restrictions” has the meaning set forth in Section 3.11. 

1.37 “Default” has the meaning set forth in Section 10.3. 

1.38 “Design Guidelines” means the Key Development Site Guidelines adopted 

as part of the Central SOMA Plan.  

1.39 “Developer” has the meaning set forth in the opening paragraph of this 

Agreement, and shall also include (i) any Transferee as to the applicable Transferred Property, 

and (ii) any Mortgagee or assignee thereof that acquires title to any Foreclosed Property but only 

as to such Foreclosed Property.   

1.40 “Development Agreement Statute” has the meaning set forth in Recital F, 

as in effect as of the Effective Date.   

1.41 “DPW” means the San Francisco Department of Public Works.   

1.42 “Effective Date” has the meaning set forth in Section 2.1. 

1.43 “Enacting Ordinance” has the meaning set forth in Recital M. 

1.44 “Excusable Delay” has the meaning set forth in Section 12.5.2. 

1.45 “Exercise Notice” has the meaning set forth in Section 3.4. 

1.46 “Existing Flower Market” means the improvements existing on the 

Project Site as of Effective Date, excluding the Zappettini Parcel. 

1.47 “Existing Standards” has the meaning set forth in Section 6.2. 

1.48 “Existing Subtenant” means each of those existing flower mart tenants 

who has a sublease for space at the Existing Flower Market as of the Relocation Date.  Only 

Existing Subtenants in Good Standing, as defined in the Tri-Party Agreement, will have the right 

to move to (i) the New Wholesale Flower Market under the Stay Option, or (ii) the Permanent 
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Off-Site Facility under the Permanent Off-Site Option.   

1.49 “Existing Uses” means all existing lawful uses of the existing Buildings 

and improvements (and including, without limitation, pre-existing, non-conforming uses under 

the Planning Code) on the Project Site as of the Effective Date. 

1.50 “Extended Alternative Option Period” has the meaning set forth in 

Section 3.4. 

1.51 “Federal or State Law Exception” has the meaning set forth in 

Section 6.10.1. 

1.52 “Flower Market Obligations” means Developer’s obligations described in 

Article 3 and in subsection 5.1.1.   

1.53 “Foreclosed Property” is defined in Section 11.5. 

1.54 “General Plan Consistency Findings” has the meaning set forth in 

Recital K. 

1.55 “Gross Floor Area” has the meaning set forth in Planning Code 

Section 102 as of the Effective Date. 

1.56 “Impact Fees and Exactions” means any fees, contributions, special taxes, 

exactions, impositions, and dedications charged by the City, including offsets for any applicable 

fee credits, whether as of the date of this Agreement or at any time thereafter during the Term, in 

connection with the development of the Project, including but not limited to the Transportation 

Sustainability Fee (per Planning Code Section 411A), the Jobs-Housing Linkage Fee (per 

Planning Code Section 413), Child Care Fee (per Planning Code Section 414), Art Fee (per 

Planning Code Section 429), School Impact Fee (California Education Code Section 17620), 

Eastern Neighborhoods Infrastructure Impact Fee (per Planning Code Section 423), or fees, 
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dedication or reservation requirements, and obligations for on-or off-site improvements.  Impact 

Fees and Exactions shall not include the Mitigation Measures, Processing Fees, taxes or special 

assessments or school district fees (including CFD special taxes due under the Central SOMA 

Plan), SFPUC Capacity Charges, and any fees, taxes, assessments impositions imposed by Non-

City Agencies, all of which shall be due and payable by Developer as and when due in accordance 

with applicable Laws.  A sample calculation of the applicable Impact Fees and Exactions is 

included in Exhibit P. 

1.57 “Interim Lease” means a lease entered into by Developer, as tenant, and 

the owner of the Temporary Relocation Site, for the temporary flower market, consistent with the 

requirements of the Tri-Party Agreement and this Agreement.   

1.58 “JHL Fee Credit” has the meaning set forth in Section 6.9.1(a). 

1.59 “Later Approval” means (i) any other land use approvals, entitlements, or 

permits from the City or any City Agency other than the Approvals, that are consistent with the 

Approvals and that are necessary or advisable for the implementation of the Project, including 

without limitation, design review approvals, improvement agreements, use permits, demolition 

permits, grading permits, site permits, Building permits, lot line adjustments, sewer and water 

connection permits, major and minor encroachment permits, street and sidewalk modifications, 

street improvement permits, street space permits, permits to alter, certificates of occupancy, 

transit stop relocation permits, subdivision maps, improvement plans, lot mergers, lot line 

adjustments, and re-subdivisions.  A Later Approval shall also include any amendment to the 

foregoing land use approvals, entitlements, or permits, or any amendment to the Approvals that 

are sought by Developer and approved by the City in accordance with the standards set forth in 

this Agreement. 
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1.60 “Law(s)” means the Constitution and laws of the United States, the 

Constitution and laws of the State of California, the laws of the City and County of San Francisco, 

and any codes, statutes, rules, regulations, or executive mandates thereunder, and any State or 

Federal court decision (including any order, injunction or writ) thereunder.  The term “Laws” 

shall refer to any or all Laws as the context may require. 

1.61 “Law Adverse to City” is defined in Section 6.10.4. 

1.62 “Law Adverse to Developer” is defined in Section 6.10.4. 

1.63 “Litigation Extension” has the meaning set forth in Section 12.5.1. 

1.64 “Losses” has the meaning set forth in Section 5.6. 

1.65 “Master Tenant” means the direct tenant or subtenant of Developer at any 

of the Existing Flower Market, the Temporary Relocation Facility, the Permanent Off-Site 

Facility, or the New Wholesale Flower Market, as applicable. 

1.66 “Material Change” means any modification that would materially alter the 

rights, benefits or obligations of the City or Developer under this Agreement that is not consistent 

with the Central SOMA Plan or that (i) extends the Term, (ii) changes the permitted uses of the 

Project Site, (iii) decreases the Community Benefits, (iv) increases the maximum height, density, 

or bulk by more than ten percent (10%) the size of the Project (as considered in its entirety and 

not with respect to any individual Building but consistent with the Approvals) or changes the 

parking ratios (other than as permitted under the Central SOMA Plan), or (vi) reduces the 

applicable rate for the Impact Fees and Exactions.   

1.67 “Mitigation Measures” means the mitigation measures (as defined by 

CEQA) applicable to the Project as set forth in the MMRP or that are necessary to mitigate 

adverse environmental impacts identified through the CEQA process as part of a Later Approval.   
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1.68 “MMRP” means that certain mitigation monitoring and reporting program 

attached hereto as Exhibit L. 

1.69 “Mortgage” means a mortgage, deed of trust or other lien on all or part of 

the Project Site or the Alternative Permanent Site to secure an obligation made by the property 

owner or holder of a leasehold interest. 

1.70 “Mortgagee” means (i) any mortgagee or beneficiary under a Mortgage, 

and (ii) a person or entity that obtains title to all or part of the Project Site as a result of 

foreclosure proceedings or conveyance or other action in lieu thereof, or other remedial action. 

1.71 “Municipal Code” means the San Francisco Municipal Code.  

1.72 “New City Laws” has the meaning set forth in Section 6.7. 

1.73 “New Wholesale Flower Market” means the approximately 125,000 

square foot flower market (including 10,000 square feet of accessory retail) to be constructed on 

the Project Site as part of the Project, as more particularly described in the project description in 

Exhibit B.1. 

1.74 “Non-City Agency” means Federal, State, and local governmental 

agencies that are independent of the City and not a Party to this Agreement. 

1.75 “OEWD” means the San Francisco Office of Economic and Workforce 

Development. 

1.76 “Official Records” means the official real estate records of the City and 

County of San Francisco, as maintained by the City's Assessor-Recorder's Office. 

1.77 “Party” and “Parties” has the meaning set forth in the opening paragraph 

of this Agreement and shall also include any party that becomes a party to this Agreement, such 

as a Transferee. 
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1.78 “Permanent Off-Site Approvals” means the Permanent Off-Site Building 

Approvals and the Permanent Off-Site Entitlement Approvals.  

1.79 “Permanent Off-Site Building Approvals” means the first site permit or 

first building permit issued by the City or any City Agency, other than the Approvals, for the 

Alternative Permanent Site and/or the Permanent Off-Site Facility.  

1.80 “Permanent Off-Site Entitlement Approvals” means any land use 

approval or entitlement issued by the City or any City Agency, other than the Approvals, that are 

necessary for the use of the Permanent Off-Site Facility and the Alternative Permanent Site as a 

wholesale flower market with ancillary retail uses, including without limitation Planning 

Commission and/or Planning Department entitlements, Planning Code amendments, and 

completion of CEQA review. 

1.81 “Permanent Off-Site Facility” means a permanent flower market facility 

to be constructed at the Alternative Permanent Site, in lieu of the New Wholesale Flower Market 

at the Project Site, pursuant to Section 3 and Exhibit F-1 to this Agreement, in the event the 

Permanent Off-Site Option is exercised, as more particularly set forth in Section 3.7.   

1.82 “Permanent Off-Site Master Lease” means a lease for the Alternative 

Permanent Site entered into by Developer, as the landlord, and Master Tenant, as the tenant, for a 

term of at least 34.5 years and less than 35 years, as approved by the City, after the relocation of 

the Vendors.  

1.83 “Permanent Off-Site Notice” has the meaning set forth in Section 3.3. 

1.84 “Permanent Off-Site Option” means an option whereby in lieu of a New 

Wholesale Flower Market at the Project Site, a Permanent Off-Site Facility is constructed at the 

Alternative Permanent Site and leased pursuant to the Permanent Off-Site Master Lease.  

461 21



1.85 “Phase” means either Phase 1(a), Phase 1(b) or Phase 1(c), as applicable. 

1.86 “Phase 1(a)” means the issuance of a certificate of occupancy and/or final 

completion for the Blocks Building and the completion of the Associated Community Benefits 

and public improvements described in Exhibit H.  If the Stay Option is exercised, Phase 1(a) will 

not be deemed complete until all Post-Development Subtenants who have entered into a Post-

Development Sublease have been relocated back to the Project as part of Developer’s relocation 

program in accordance with the Tri-Party Agreement. 

1.87 “Phase 1(b)” means the issuance of a certificate of occupancy and/or final 

completion for the Market Hall Building and the completion of the Associated Community 

Benefits and public improvements described in Exhibit H.   

1.88 “Phase 1(c)” means the issuance of a certificate of occupancy and/or final 

completion for the Gateway Building and the completion of the Associated Community Benefits 

and public improvements described in Exhibit H. 

1.89 “Planning Code” means the San Francisco Planning Code. 

1.90 “Planning Commission” means the Planning Commission of the City and 

County of San Francisco. 

1.91 “Planning Department” means the Planning Department of the City and 

County of San Francisco. 

1.92 “Planning Director” means the Director of Planning of the City and 

County of San Francisco. 

1.93 “Post-Development Subtenant” means each of those Existing Subtenants 

and Pre-Development Subtenants who pursuant to the terms of the Tri-Party Agreement enter into 
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a Post-Development Sublease with the owner or master lessor thereof at the New Wholesale 

Flower Market.  

1.94 “Post-Development Sublease” means a lease agreement at the New 

Wholesale Flower Market between Developer or the master lessor of the New Wholesale Flower 

Market and each Post-Development Subtenant. 

1.95 “Pre-Development Subtenant” means each of those existing flower mart 

tenants who, in accordance with the terms of the Tri-Party Agreement (and the Pre-Development 

Lease defined therein), entered into a Pre-Development Sublease for space at the Existing Flower 

Market or the Temporary Relocation Site, as applicable.  Only Pre-Development Subtenants that 

remain in Good Standing, as defined in the Tri-Party Agreement, will have the right to move to (i) 

the New Wholesale Flower Market under the Stay Option, or (ii) the Permanent Off-Site Facility 

under the Permanent Off-Site Option.  

1.96 “Processing Fees” means the standard fee imposed by the City upon the 

submission of an application for a permit or approval, which is not an Impact Fee or Exaction, in 

accordance with the City practice on a City-Wide basis.  

1.97 “Project” means either the Project or the Project Variant, once determined 

in accordance with Article 3, together with Developer's rights and obligations under this 

Agreement. 

1.98 “Project Open Space” means the privately owned, publicly accessible 

open space described in Exhibit I. 

1.99 “Project Site” has the meaning set forth in Recital A, and as more 

particularly described in Exhibit A.  
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1.100 “Project Variant” means the mixed use development project described in 

Recital C and Exhibit B.2 and the Approvals.  

1.101 “Public Health and Safety Exception” has the meaning set forth in 

Section 6.10.1. 

1.102 “Public Improvements” means the following improvements: (i) new 

sidewalks and sidewalk amenities at a width and design to be determined by DPW and Planning 

Department staff in accordance with the Better Streets Plan, Central SOMA Plan, and Planning 

Code, (ii) curbs on the portions of Brannan, Fifth, Sixth, and Morris Streets adjoining the Project 

Site as outlined in the drawings attached to the Approvals from the Planning Commission; (iii) 

off-site public open space improvements under the elevated portion of Interstate-80 between.   

1.103 “Relocation Date” means the date on which all of the Vendors who wish 

to be relocated to the Temporary Relocation Facility, or to the Permanent Off-Site Facility, as 

applicable, are relocated by Developer in accordance with the Tri-Party Agreement.   

1.104 “Relocation Matters” has the meaning set forth in Section 3.3. 

1.105 “Relocation Option During Litigation Pendency” has the meaning set 

forth in Section 3.8.2(d). 

1.106 “Relocation Site Approval” means land use approvals and Planning Code 

exceptions applicable to the Temporary Relocation Site at 2000 Marin set forth on Exhibit Q, 

and any land use approvals, entitlement, or permit, from the City or any City Agency, other than 

Approvals or Later Approvals, that are necessary or advisable for the interim use of the 

Temporary Relocation Site located at 2000 Marin by the Existing Subtenants and Pre-

Development Subtenants during the construction of the Project.   

1.107 “SFFD” means the San Francisco Fire Department. 
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1.108 “SFFM” means San Francisco Flower Mart LLC, a California limited 

liability company. 

1.109 “SFMTA” means the San Francisco Municipal Transportation Agency. 

1.110 “SFPUC” means the San Francisco Public Utilities Commission. 

1.111 “SFPUC Capacity Charges” means all water and sewer capacity and 

connection fees and charges payable to the SFPUC, as and when due in accordance with the-

applicable City requirements.  

1.112 “Stay Notice” has the meaning set forth in Section 3.3. 

1.113 “Stay Option” means Developer construction of a New Wholesale Flower 

Market at the Project Site.  

1.114  “Subdivision Code” means the San Francisco Subdivision Code. 

1.115 “Subdivision Map Act” means the California Subdivision Map Act, 

California Government Code § 66410 et seq. 

1.116 “Temporary Relocation Facility” means the temporary flower market 

facility to be built by Developer (if at all) at no cost to the City or to the flower market Vendors, 

and meeting the requirements of Exhibit E.   

1.117 “Temporary Relocation Site” means a Viable site owned by Developer, 

or leased by Developer under the Interim Lease, for the Temporary Relocation Facility.  In the 

event the Stay Option is exercised, the Temporary Relocation Site will be at 2000 Marin so long 

as no other mutually agreeable Viable temporary site is selected by the Parties and Developer has 

entered into an Interim Lease for 2000 Marin.  

1.118 “Tenant Association” means the San Francisco Flower Market Tenants’ 

Association. 
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1.119 “Tenant Option Period” has the meaning set forth in Section 3.3. 

1.120 “Term” has the meaning set forth in Section 2.2. 

1.121 “Third-Party Challenge” means any administrative, legal or equitable 

action or proceeding instituted by any party other than the City or Developer challenging the 

validity or performance of any provision of this Agreement, the Project, the Approvals, Later 

Approvals, the CPE or other actions taken pursuant to CEQA, or other approvals under Laws 

relating to the Project, any action taken by the City or Developer in furtherance of this 

Agreement, or any combination thereof relating to the Project or any portion thereof.   

1.122 “Transfer,” “Transferee” and “Transferred Property” have the 

meanings set forth in Section 13.1, and in all events excludes (1) a transfer of ownership or 

membership interests in Developer or any Transferee, (2) grants of easement or of occupancy 

rights for existing or completed Buildings or other improvements (including, without limitation, 

space leases in Buildings), and (3) the placement of a Mortgage on the Project Site. 

1.123 “Transfer Agreement” means that certain Agreement for Transfer of Real 

Estate attached as Exhibit S for the transfer of property outside the Project Site from Developer to 

the City to be used by the City for the development of affordable housing or to fund the 

development of affordable housing, as may be determined by City.  

1.124 “Transfer Parcel” means vacant, unimproved land within the Central or 

Western SoMa Plan Area, not less than 14,000 square feet, identified by Developer and 

acceptable to MOHCD, for conveyance to the City in accordance with the Transfer Agreement; 

1.125 “Transportation Program” means the transportation program set forth in 

Exhibit J. 

1.126 “Tri-Party Agreement” means that certain Tri-Party Agreement among 
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Developer, the Tenant Association, and the SFFM, dated as of June 26, 2015, and amended and 

restated on ________, 2019.  

1.127 “Ultimately Granted” means (i) any and all applicable appeal periods for 

the filing of any administrative or judicial appeal challenging the issuance or effectiveness of any 

of the Approvals, this Agreement or the CPE shall have expired and no such appeal shall have 

been filed, or if such an administrative or judicial appeal is filed, the Approvals, this Agreement 

or the CPE, as applicable, shall have been upheld by a final decision in each such appeal without 

adverse effect on the applicable Approval, this Agreement or the CPE, and (ii) if a referendum 

petition relating to this Agreement is timely and duly circulated and filed, certified as valid and 

the City holds an election, the date the election results on the ballot measure are certified by the 

Board of Supervisors in the manner provided by the Elections Code reflecting the final defeat or 

rejection of the referendum. 

1.128 “Vendors” means the Existing Subtenants and Pre-Development 

Subtenants that wish to be relocated to the Temporary Relocation Facility or the Permanent Off-

Site Facility, as the context requires, in accordance with the Tri-Party Agreement and either the 

Pre-Development Master Lease or Permanent Off-Site Master Lease, as applicable. 

1.129 “Vested Elements” has the meaning set forth in Section 6.1. 

1.130 “Viable” has the meaning set forth in Section 3.7 with respect to 

Permanent Off-Site Facility.  For a Temporary Relocation Site, “Viable” means that the following 

conditions are met: (i) the site is in San Francisco; (ii) the site is or can be made vacant on a 

reasonable schedule, taking into account the time needed to obtain any governmental approvals 

required to use the site as a wholesale flower market with ancillary retail uses; (iii) the size, 

configuration and location of the site is suitable for use as a wholesale flower market and can 
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accommodate the design and specifications set forth in Exhibit E for the Temporary Relocation 

Facility; (iv) the site is owned by Developer or under an Interim Lease with Developer; and (v) 

the site has an existing building that substantially meets, or could be modified so as to 

substantially meet, the requirements in Exhibit E for the Temporary Relocation Facility, or on 

which such a building could be constructed by Developer.  

1.131 “Workforce Agreement” means the Workforce Agreement attached 

hereto as Exhibit O. 

1.132 “Zappettini Parcel” means Assessor’s Lots 047 and 048 on Block 3778.   

2. EFFECTIVE DATE; TERM 

2.1 Effective Date.  This Agreement shall take effect upon the later of (i) the 

full execution and delivery of this Agreement by the Parties and (ii) the date the Enacting 

Ordinance is effective and operative.   

2.2 Term.  The initial term of this Agreement shall commence upon the 

Effective Date and shall continue in full force and effect for ten (10) years thereafter (the “Initial 

Term”), unless extended or earlier terminated as provided herein, provided however, that (i) the 

Initial Term shall be extended for each day of a Litigation Extension, and (ii) Developer shall 

have the right to terminate this Agreement with respect to the first Phase upon completion of the 

first Phase, including all Associated Community Benefits for the Phase 1(a), as set forth in 

Section 8.1.  If Developer Commences Construction of the first Phase during the Initial Term and 

thereafter continues to diligently prosecute the first Phase to completion, and is not in Default (or 

has cured a Default pursuant to Section 10.3) under this Agreement between the date of exercise 

and the date the Initial Term expires, then Developer shall have the right to extend the term of this 

Agreement for an additional five (5) years (the “Extended Term”) by delivering to the City, at 
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any time during the last year of the Initial Term, a notice of extension.  The 5-year extension shall 

be automatic upon Developer’s delivery of the extension notice unless Developer is in Default 

(not including a Default that was cured pursuant to Section 10.3) at the time Developer sends the 

notice or before the start of the Extended Term, in which case the City may reject the notice by 

written notice of rejection to Developer.  The term of this Agreement (the “Term”) shall mean the 

Initial Term plus, if applicable, the Extended Term.  The performance period or the term for any 

Approval or Later Approval shall be for the longer of the Term or the performance period or term 

otherwise applicable to such Approval or Later Approval.  Following expiration of the Term, this 

Agreement shall be deemed terminated and of no further force or effect except for any provisions 

which, by their express terms, survive the expiration or termination of this Agreement. 

2.3 Phasing.  Developer anticipates completing Phase 1(a) first, before Phase 

1(b) or Phase 1(c); however, Developer may alter the anticipated phasing, including completion 

of multiple Phases simultaneously, so long as the Flower Market Obligations and the Associated 

Community Benefits for Phase 1(a) described in Exhibit H are completed prior to Developer’s 

receipt of the first certificate of occupancy for any Phase or portion thereof.  

3. TEMPORARY RELOCATION SITE AND PERMANENT OFF-SITE 

FACILITY 

3.1 Temporary Relocation Site.  Before Developer may begin demolition on 

the portion of the Project Site other than the Zappettini Parcel, Developer shall (a) obtain the 

exclusive right to occupy (based on an Interim Lease or ownership interest) improved or 

unimproved real property for use of the Temporary Relocation Site, consistent with the 

requirements of the Tri-Party Agreement and this Agreement, (b) complete the Temporary 

Relocation Facility in accordance with the specifications set forth in Exhibit E, and (c) move the 
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Vendors that occupy the Existing Flower Market as of the Relocation Date and wish to be 

relocated to the Temporary Relocation Facility at no cost to the Vendors in accordance with the 

Tri-Party Agreement.  Developer shall ensure that the Vendors have the continuing right to 

occupy the Temporary Relocation Facility under the Interim Lease, on the same terms of their 

then-existing subleases at the Project Site (subject to any negotiated changes in the Tri-Party 

Agreement) for not less than six (6) years, including any extension options, from the Interim 

Lease commencement date; provided the City may agree to a shorter term if the City determines 

that less time is needed for the completion of construction of the New Wholesale Flower Market 

or the Permanent Off-Site Facility, whichever is the case.  Notwithstanding the foregoing, 

Developer may skip the Temporary Relocation Facility and move the Vendors straight to the 

Alternative Permanent Site if the Permanent Off-Site Option is selected when the Permanent Off-

Site Facility at the Alternative Permanent Site is complete. 

3.2 Permanent Off-Site Option or Stay Option.  As set forth in this Article 3, 

the City shall elect either the Permanent Off-Site Option or the Stay Option.  Following the City’s 

election, Developer shall either (i) complete the New Wholesale Flower Market at the Project Site 

under the Stay Option, or (ii) complete the Permanent Off-Site Facility at the Alternative 

Permanent Site under the Permanent Off-Site Option.   

3.3 Tenant Option Period.  Tenant Association, acting through its counsel, will 

send to the City, with a copy to Developer, a notice requesting that the City proceed with the Stay 

Option in the form attached as Exhibit G-2 (the “Stay Notice”) or the Permanent Off-Site Option 

in the form attached as Exhibit G-3 (the “Permanent Off-Site Notice”) on or before thirty (30) 

days after the Effective Date (“Tenant Option Period”).  The Stay Notice or the Permanent Off-

Site Notice shall be sent by the Tenant Association’s counsel, confirming that the Tenant 
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Association has affirmatively voted and approved, at a duly noticed and held election in 

accordance with the Tenant Association’s bylaws to choose either the Stay Option or the 

Permanent Off-Site Option, and shall include, substantially in the form and content in the “Tenant 

Association Release and Indemnity” included in Exhibits G-2 and G-3, (1) a release of any claims 

by the Tenant Association against the City regarding this Agreement, the Tri-Party Agreement 

and any other related documents, the Temporary Relocation Site, New Wholesale Flower Market, 

the Alternative Permanent Site, and the relocation of Vendors in connection with the Project or 

the Project Variant (collectively, the “Relocation Matters”), (2) a release of any claims by the 

Tenant Association against Developer for the Relocation Matters, but excluding all of 

Developer’s prospective obligations under this Agreement and any other agreement between the 

Tenant Association and Developer; and (3) an indemnity by the Tenant Association, in favor of 

the City and Developer, for any claims made by any flower market vendor challenging any of the 

Relocation Matters.    

3.4 Stay Option Exercise.  If the Tenant Association elects the Stay Option and 

sends the Stay Notice before the end of the Tenant Option Period, the City will send the Exercise 

Notice in the form attached as Exhibit G-1 (the “Exercise Notice”) to Developer within five 

business (5) days after receipt of the Stay Notice, electing the Stay Option if, on before the date 

that is sixty (60) days after the expiration of the Tenant Option Period (“Alternative Option 

Period”), which may be extended at Developer’s request by an additional thirty (30) days or 

longer (“Extended Alternative Option Period”), Developer delivers to the City, with a copy to 

the Tenant Association, an executed Interim Lease for the Temporary Relocation Facility or proof 

of Temporary Relocation Site ownership.  If the Stay Option is exercised the Permanent Off-Site 

461 31



Option shall terminate and be no further force or effect.  Upon such election, Developer shall 

proceed with the New Wholesale Flower Market on the Project Site and not the Project Variant. 

3.5 Permanent Off-Site Option Exercise.  If the Tenant Association elects the 

Permanent Off-Site Option and sends the Permanent Off-Site Notice to the City before the end of 

the Tenant Option Period, the City shall exercise the Permanent Off-Site Option if, on or before 

the expiration of the Alternative Option Period or the Extended Alternative Option Period, as 

applicable, Developer delivers to the City, with a copy to the Tenant Association, preliminary 

conceptual plans for a Viable location in San Francisco for the Permanent Off-Site Facility, and 

the City agrees that the proposed Alternative Permanent Site is Viable.  If the Developer does not 

deliver the above-mentioned conceptual plans in a timely manner or if the City does not agree that 

the Alternative Permanent Site is Viable, the Extended Alternative Option Period is extended 

until such time when the plans are delivered to the City or the City agrees that the Alternative 

Permanent Site is Viable, as applicable.  The City shall exercise the Permanent Off-Site Option by 

delivery of the Exercise Notice to Developer in the form attached as Exhibit G-1 within five (5) 

business days after receipt of the above-mentioned information from Developer.     

3.6 Tenant Failure to Exercise; Final City Election.  If the City does not receive 

the Permanent Off-Site Notice or the Stay Notice before the end of the Tenant Option Period, the 

City has the right, in its sole discretion, to elect either the Permanent Off-Site Option or the Stay 

Option based upon all of the information available to it.  The City shall make such election by 

delivering the Exercise Notice to Developer, with a copy to the Tenant Association, within fifteen 

(15) days after the Alternative Option Period or the Extended Alternative Option Period, as 

applicable.  If the City fails to send the Exercise Notice by the end of such fifteen (15) day period, 

461 32



then Developer shall have the right to choose between the Stay Option and the Permanent Off-

Site Option. 

3.7 Permanent Off-Site Facility Construction.  The Permanent Off-Site Option 

is designed to provide for the renovation of existing building(s) and/or construction of new 

building(s) in order to create a permanent wholesale flower market at an Alternative Permanent 

Site by Developer (the “Permanent Off-Site Facility”).  The Permanent Off-Site Facility 

constructed by Developer shall be on a Viable Alternative Permanent Site.  “Viable” for purposes 

of an Alternative Permanent Site means that the following conditions are met: (i) the site is in San 

Francisco; (ii) the site is not a publicly owned site; (iii) the site is mutually agreeable to Developer 

and Tenant Association; (iv) the site is either owned by Developer or leased by Developer for a 

term of at least 34.5 years but less than 35 years, as approved by the City; and (v) any lienholder 

with an interest in the site superior to the Permanent Off-Site Master Lease has provided 

reasonable non-disturbance protections to the Master Tenant and to any subtenants under the 

Permanent Off-Site Master Lease.   

3.8 Completion of Design and Construction Documents.  Following exercise of 

the Permanent Off-Site Option, Developer shall complete design and construction documents for 

the Permanent Off-Site Facility consistent with the specifications in Exhibit F-1 and the 

Permanent Off-Site Master Lease, submit applications for the Permanent Off-Site Approvals to 

the City, and shall construct the Permanent Off-Site Facility in accordance with the specifications 

in Exhibit F-1 and the Permanent Off-Site Master Lease. 

3.8.1 If  the Permanent Off-Site Option is exercised and any of the 

following circumstances occur: (i) the Permanent Off-Site Entitlement Approvals are not 

initially granted within the approval deadlines for environmental determinations specified 
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by Section 1(a) of Executive Directive No. 17-02 issued by Mayor Edwin M. Lee starting 

from the date of receipt of Developer’s complete response to the first Notice of Planning 

Department Requirements issued by the Planning Department, subject to a 60-day cure 

period for the City (such period to commence upon written notice from Developer to the 

City and SFFM) to initially grant such Permanent Off-Site Entitlement Approvals and an 

extension period of up to one hundred twenty (120) days in the event that an 

administrative appeal is filed challenging the Permanent Off-Site Entitlement Approvals, 

and provided that in no case shall the approval time period be less than nine (9) months; 

(ii) the Permanent Off-Site Building Approvals are not finally granted within six (6) 

months starting from later to occur of the date the Permanent Off-Site Entitlement 

Approvals are initially granted or the date of acceptance by the City of a complete 

application for Developer’s first site permit or first building permit for the Alternative 

Permanent Site, subject to a 60-day cure period (such period to commence upon written 

notice from Developer to the City and SFFM) for the City to finally grant such Permanent 

Off-Site Building Approvals and subject to an extension for the period of any appeal of 

the Permanent Off-Site Building Approvals; provided that the City agrees that it will 

process the Permanent Off-Site Building Approvals in parallel with the pendency of the 

Permanent Off-Site Entitlement Approvals in accordance with its standard practices; (iii) 

an administrative appeal or judicial challenge is filed by Tenant Association, SFFM, or 

any vendor at the Existing Flower Market challenging the Permanent Off-Site Approvals, 

subject to a 60-day cure period (such period to commence upon written notice from 

Developer to the City and SFFM) for such parties to withdraw the administrative appeal(s) 

or expunge judicial challenge(s); or (iv) a judicial challenge is filed by any party 
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challenging the Alternative Permanent Site Approvals for the Permanent Off-Site Facility 

that results in the issuance of an injunction prohibiting the issuance of building permits, 

commencement of construction, and/or occupancy of the Permanent Off-Site Facility 

pursuant to the Permanent Off-Site Approvals, subject to a 120-day cure period (such 

period to commence upon written notice from Developer to the City and SFFM) for the 

injunction to be lifted, then all of the following shall apply:   

(a) Developer may terminate the Pre-Development 

Lease by delivering six (6) months prior written notice to SFFM, with a copy to the City, 

and notwithstanding Section 3.1 requirements regarding commencement of demolition on 

the Project Site to the contrary, upon the Pre-Development Lease termination Developer 

may begin demolition of the Project Site and construction of the Project; and 

(b) If Developer terminates the Pre-Development 

Lease, then upon delivery of Developer’s termination notice pursuant to Section 3.8.1(a), 

Developer shall provide SFFM a right to relocate to the Permanent Off-Site Facility 

pursuant to the Permanent Off-Site Master Lease, with the exception that the Permanent 

Off-Site Master Lease shall be amended to provide for the acceptance of the Permanent 

Off-Site Facility in an “as is” condition (“As Is Relocation Option”), which  means the 

condition existing at the Alternative Permanent Site as of SFFM’s exercise of the As Is 

Relocation Option; and 

(c) Within 60 days of the receipt of Developer’s 

termination notice, SFFM shall either: (i) accept the As Is Relocation Option, pursuant to 

the terms of the Permanent Off-Site Master Lease, with the exception that the Permanent 

Off-Site Master Lease shall be amended to provide for the acceptance of the Permanent 
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Off-Site Facility in an “as is” condition per Section 3.8.1(b), and Developer shall provide 

SFFM a payment of Fifteen Million Dollars ($15,000,000) for any tenant improvements 

SFFM elects to complete to the Permanent Off-Site Facility; or (ii) reject, or fail to timely 

exercise, the As Is Relocation Option, in which case upon the effective date for the 

termination of the Pre-Development Lease, Developer shall provide SFFM a payment of 

Fifteen Million Dollars ($15,000,000), and Developer may utilize, lease, sell or encumber 

the Permanent Off-Site Facility and the Alternative Permanent Site in any manner it 

desires, consistent with zoning and any required approvals, and the City shall process any 

permits or approvals for the Permanent Off-Site Facility and the Alternative Permanent 

Site in its normal course of permitting and shall not unreasonably withhold any approvals 

for the Permanent Off-Site Facility or the Alternative Permanent Site, provided that 

Developer shall dedicate new or existing space for production, distribution and/or repair 

(“PDR”) use in an amount equal to the square footage of legal PDR use existing at the 

Alternative Permanent Site before the issuance of the Permanent Off-Site Approvals for a 

minimum of 34.5 years but less than 35 years, at Developer’s sole discretion, either at the 

Alternative Permanent Site, the Project Site, or any other site or sites in San Francisco; 

and   

(d) In the cases described in Section 3.8.1 (i), (ii), or 

(iv) above, then in addition to its choice of remedies described in the foregoing sentence 

and despite termination of the Pre-Development Lease, in lieu of the initial payment of 

$15,000,000, SFFM may choose to require Developer to diligently pursue the Permanent 

Off-Site Approvals and complete construction of the Permanent Off-Site Facility 

consistent with Exhibit F-1 and the Permanent Off-Site Master Lease for a period of 
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twenty-four (24) months after SFFM’s election, and if completion (i) occurs by the end of 

such period then upon completion Developer shall relocate all Vendors who wish to be 

relocated to the Permanent Off-Site Facility pursuant to the Permanent Off-Site Master 

Lease, or (ii) does not occur by the end of such period then Developer shall pay 

$15,000,000 to SFFM upon expiration of such period. 

3.8.2 In the event that a filing and pendency of a judicial 

challenge on the Permanent Off-Site Approvals exists and was filed by a party other than 

Tenant Association, SFFM, or any vendor at the Existing Flower Market, and no 

injunction is issued preventing the issuance of the Permanent Off-Site Approvals, then 

during the pendency of such challenge Developer may not effect termination of the Pre-

Development Lease prior to the conclusion of such challenge and may either wait for 

resolution of the challenge, or may proceed with the construction of the Permanent Off-

Site Facility consistent with the Permanent Off-Site Approvals and Exhibit F-1 in which 

case all of the following shall apply: 

(a) Unless prohibited by injunction, City Agencies shall 

not stop the processing or issuance of building permits or approvals due to such judicial 

challenge and, provided that Developer obtains any necessary Later Approvals, shall allow 

development of the Permanent Off-Site Facility to proceed consistent with the Permanent 

Off-Site Approvals; and  

(b) Developer shall give SFFM a right to relocate to the 

Permanent Off-Site Facility after Developer’s completion of the Permanent Off-Site 

Facility in accordance with Exhibit F-1 and pursuant to the Permanent Off-Site Approvals 

(“Relocation Option During Litigation Pendency”); and  
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(c) Within 60 days of its receipt of Developer’s 

Relocation Option During Litigation Pendency notice, SFFM shall either: (i) accept the 

Relocation Option During Litigation Pendency, pursuant to the terms of the Permanent 

Off-Site Master Lease, with the exception that the Permanent Off-Site Master Lease shall 

be amended to provide for SFFM acceptance of any limitations or restrictions (whether 

occupancy or improvement related) which may be imposed by the verdict in the judicial 

challenge (subject to SFFM’s right to pursue any approvals or other authorizations to 

eliminate any compliance issues established by such a verdict), in which case Developer 

shall complete construction of the Permanent Off-Site Facility consistent with the 

specifications in Exhibit F-1, and upon the Relocation Date the Pre-Development Lease 

shall terminate; or (ii) reject or fail to timely exercise the Relocation Option During 

Litigation Pendency, in which case the Pre-Development Lease shall terminate no less 

than six (6) months after delivery of the Relocation Option During Litigation Pendency 

notice, Developer shall provide SFFM a payment of Fifteen Million Dollars 

($15,000,000), and Developer may utilize, lease, sell or encumber the Permanent Off-Site 

Facility and the Alternative Permanent Site in any manner it desires, consistent with 

zoning and any required approvals, and the City shall process any permits or approvals for 

the Permanent Off-Site Facility and the Alternative Permanent Site in its normal course of 

permitting and shall not unreasonably withhold any approvals for the Permanent Off-Site 

Facility or the Alternative Permanent Site, provided that Developer shall dedicate new or 

existing space for production, distribution and/or repair (“PDR”) use in an amount equal 

to the square footage of legal PDR use existing at the Alternative Permanent Site before 

the issuance of the Permanent Off-Site Approvals for a minimum of 34.5 years but less 
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than 35 years, at Developer’s sole discretion, either at the Alternative Permanent Site, the 

Project Site, or any other site or sites in San Francisco. 

3.8.3 In the event that the issuance of any element of the 

Permanent Off-Site Approvals is delayed as a result of (i) Developer’s failure to provide 

requested additional information or materials from City Agencies or to respond to City 

Agencies in a prompt and expeditious manner, or (ii) the filing or pendency of an 

administrative appeal or judicial challenge to any of the Permanent Off-Site Approvals by 

Developer or its Affiliate, then the corresponding period for the affected Permanent Off-

Site Approval shall be extended by the length of such delay. 

3.9 City Decisions.  Except where otherwise noted, all discretionary decisions 

relating to City actions under this Article 3 shall be made jointly by the Planning Director and the 

OEWD Director of Development.  The Planning Director and the OEWD Director of 

Development will consult other City officials as they deem appropriate. 

3.10 No City Liability.  Following exercise of the Permanent Off-Site Option, 

OEWD and Planning staff shall use good faith efforts to assist Developer with the development of 

the Permanent Off-Site Facility at the Alternative Permanent Site.  Following exercise of the Stay 

Option, OEWD and Planning staff shall use good faith efforts to monitor and enforce Developer’s 

obligations to build the New Wholesale Flower Market at the Project Site.  But nothing in this 

Agreement shall create any City liability to Developer, to the Tenant Association, to SFFM, or to 

any flower market vendor relating to the New Wholesale Flower Market, the Permanent Off-Site 

Facility, or to the Relocation Matters.  All interested persons are given notice, and understand and 

agree, that completion of the New Wholesale Flower Market or the Permanent Off-Site Facility 

will likely involve many challenges, and that no particular outcome can be guaranteed.  By 
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entering into this Agreement, the City is not guarantying the successful completion of the 

replacement market or any other result.  The City would not be willing to enter into this 

Agreement without this provision.  Without limiting Developer’s indemnity obligations in this 

Agreement, if and to the extent that City is required to expend any funds or staff time defending 

this Agreement or any discretionary decisions made by the City related to this Article 3 or the 

Relocation Matters from a claim made by the Tenant Association or any flower market vendor, 

such funds and the costs of such staff time shall be included in City Costs.  

3.11 Tri-Party Agreement; Declaration of Restrictions. Developer shall comply 

with its key obligations under the Tri-Party Agreement, including compliance with the rent 

schedule provided in Exhibit D and other key obligations summarized in Exhibit D.  If the 

Permanent Off-Site Option is exercised, then prior to the earlier to occur of (i) issuance of the first 

certificate of occupancy for any portion of the Project (provided that SFFM has not rejected or 

failed to timely exercise either the As Is Relocation Option or the Relocation Option during 

Litigation Pendency pursuant to Section 3.8.1 or Section 3.8.2, in which case no Declaration of 

Restrictions shall be recorded against the Alternative Permanent Site), or (ii) commencement of 

the term of the Permanent Off-Site Master Lease, Developer shall record a Declaration of 

Restrictions (the “Declaration of Restrictions”) against the Alternative Permanent Site 

consistent with the form of document attached in Exhibit D-1 and revised as appropriate with 

such terms and conditions relating to this Agreement, the Permanent Off-Site Master Lease, and 

the Alternative Permanent Site, as the City may reasonably require.  The term of the Declaration 

of Restrictions shall end upon termination of the Permanent Off-Site Master Lease and any 

Deemed Consent Subleases (as defined in the Permanent Off-Site Master Lease), and upon such 

termination the Declaration of Restrictions shall no longer affect the Alternative Permanent Site.  
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The City requires recordation of the Declaration of Restrictions to assure that Developer’s 

commitments to the rent subsidies pursuant to the Permanent Off-Site Master Lease and its 

provision of the public benefit of a continued viable wholesale flower market in San Francisco are 

enforced.  Developer’s breach of the obligations described in this Section 3.11, Exhibit D, or in 

the Declaration of Restrictions, following the notice and cure periods set forth in Section 10.3, 

shall be a material breach of this Agreement.  Developer will provide the City with any 

information it requests relating to the Declaration of Restrictions, the Alternative Permanent Site, 

the Permanent Off-Site Master Lease, and the Permanent Off-Site Facility in a timely manner, 

including without limitation information customarily requested by the City’s Assessor pursuant to 

California Revenue & Taxation Code, Sections 71, 441, and 470 and the right to audit revenues 

and expenditures relating to the Alternative Permanent Site and the Permanent Off-Site Facility.  

The Declaration of Restrictions shall not be effective until at least one day after the Lease 

Commencement Date (as defined in the Permanent Off-Site Master Lease).  The provisions of this 

Section 3.11 shall survive the expiration of this Agreement.   

3.12 Joint Project Design Review.  If the Permanent Off-Site Option is 

exercised, then Developer will establish a Joint Project Design Review Committee to oversee the 

design standard of the Permanent Off-Site Facility and to ensure its consistency with the 

specifications set forth in Exhibit F-1.  The Joint Project Design Review Committee will have five 

members, comprised of (i) the OEWD Director of Development or his or her designee, (ii) the 

Director of Planning or his or her designee, (iii) a SFFM representative, (iv) the project architect, 

and (v) a Developer representative.  The Joint Project Design Review Committee will be chaired 

by the OEWD Director of Development and will meet monthly, unless the chair determines 

otherwise, to discuss and attempt in good faith to resolve any disputes regarding the design 
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standard and consistency with the specifications set forth in Exhibit F-1.  If any disputes 

regarding the design standard and consistency with the specifications cannot be resolved among 

the members of the Joint Project Design Review Committee, such disputes shall be resolved in 

the sole discretion of the OEWD Director of Development, in consultation with the Planning 

Director.  Developer agrees to abide by the determination of the OEWD Director of Development, 

and any challenge to such determination shall be a material breach of this Agreement.  In addition 

to the regular meetings described above, Developer shall not restrict communication among the 

project architect and SFFM representatives, but shall instead direct the project architect to engage 

in regular formal and informal consultation with SFFM representatives in such a manner as is 

reasonably necessary to facilitate meaningful input from SFFM. 

4. GENERAL RIGHTS AND OBLIGATIONS 

4.1 Project and Project Variant's Compliance with Certain Design 

Requirements.  Concurrently with the approval of this Agreement, certain Planning Code Text 

Amendments applicable to the Project were approved by the Board of Supervisors, as listed in 

Exhibit R. 

4.2 Development of the Project.  Developer shall have the vested right to 

develop the Project and the Temporary Relocation Facility in accordance with and subject to the 

provisions of this Agreement, the Approvals, Later Approvals, and Relocation Site Approvals 

with respect to 2000 Marin, and the City shall consider and process all Later Approvals for 

development of the Project and the Temporary Relocation Facility at the Temporary Relocation 

Site, in accordance with and subject to the provisions of this Agreement.  The Parties 

acknowledge (i) that immediately before the approval of this Agreement, the City approved and 

granted the Approvals for the Project as listed in Exhibit K, and (ii) that Developer may proceed 
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in accordance with this Agreement with the construction and, upon completion, use and 

occupancy of the Project as a matter of right, subject to the attainment of any required Later 

Approvals and any Non-City Approvals, as needed.  In the event the Permanent Off-Site Option 

is elected, Developer may re-evaluate the design of the Project Variant and pursue modifications 

of the Approvals including alterations to the design, massing, location and overall configuration 

of the Project Variant, but not including an increase to the maximum square footage or shadow 

cast by the Project Variant when considered in its entirety.  Changes to the Project Variant or 

Project that are not Material Changes do not require an amendment to this Agreement, and will 

be processed by the City in accordance with Section 6.4.  Provided that Developer obtains any 

required Later Approvals and any Non-City Approvals and so long as other conditions to the 

issuance of demolition permits, including Section 3.1, are met, the City will not withhold 

issuance of permits for demolition, shoring, and below-grade improvements, including but not 

limited to the basement and parking garage areas, for the Project Site during the pendency of 

modifications to the Approvals. 

4.3 Workforce.  Developer shall require project sponsors, contractors, 

consultants, subcontractors and subconsultants, as applicable, to undertake workforce 

development activities in both the construction and end use phases of the Project in accordance 

with the Workforce Agreement. 

4.4 Community Facility Districts.  The City intends to form a CFD under the 

CFD Act to finance or seek reimbursement of certain costs as set forth in the SOMA Plan.  

Developer shall not, at any time, contest, protest, or otherwise challenge the formation of the 

CFDs or other charges set forth in the Central SOMA Plan, or the issuance of additional bonds or 

other financing secured by CFD special taxes or the application of bond proceeds consistent with 
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the SOMA Plan.  Once established, Developer shall not institute, or cooperate in any manner 

with, proceedings to repeal or reduce the Central SOMA Plan fees or the CFD special taxes.  The 

provisions of this Section shall survive the expiration of this Agreement, and Developer shall 

include the requirements of this Section in any sale agreement or lease for all or part of the 

Project Site. 

4.5 Transfer Parcel.  Before the issuance of the first construction document for 

the Project, the City, acting through MOHCD, and Developer shall enter into the Transfer 

Agreement, substantially in the form attached as Exhibit S, for the Transfer Parcel proposed by 

Developer and approved by MOHCD.  Developer shall convey the Transfer Parcel to the City in 

accordance with the Transfer Agreement on or before issuance of the first certificate of 

occupancy for any portion of the Project’s first building.  The City shall use the Transfer Parcel 

to develop affordable housing; provided if the City decides after acceptance that it cannot 

develop affordable housing on the Transfer Parcel, the City may sell the Transfer Parcel and use 

the net sales proceeds for affordable housing within the boundaries of Central SoMa, Eastern 

SoMa or Western SoMa Area Plans.   

5. PUBLIC BENEFITS; DEVELOPER OBLIGATIONS AND CONDITIONS TO 

DEVELOPER'S PERFORMANCE 

5.1 Community Benefits Exceed Those Required by Existing Ordinances and 

Regulations.  The Parties acknowledge and agree that the development of the Project in 

accordance with this Agreement provides a number of public benefits to the City beyond those 

achievable through existing Laws, including, but not limited to, those set forth in this Article 5 

(the “Community Benefits”).  The City acknowledges and agrees that a number of the 

Community Benefits would not be otherwise achievable without the express agreement of 
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Developer under this Agreement.  Developer acknowledges and agrees that, as a result of the 

benefits to Developer under this Agreement, Developer has received good and valuable 

consideration for its provision of the Community Benefits, and that the City would not be willing 

to enter into this Agreement without the Community Benefits.  Payment or delivery of each of 

the Community Benefits is an essential element to this Agreement and is tied to a specific phase 

of the Project, as described in the Phasing Plan or elsewhere in this Agreement (with each Phase, 

an “Associated Community Benefit”).  Time is of the essence with respect to the completion of 

the Community Benefits. 

5.1.1 Community Benefits.  Developer shall provide the following 

Community Benefits (collectively, the “Community Benefit Programs”):   

(a) the construction and development of the New Wholesale 

Flower Market on the Project Site or alternatively, if the Permanent Off-Site Option is exercised, 

the construction and development of the Permanent Off-Site Facility at the Alternative 

Permanent Site in accordance with Article 3;  

(b) the rent subsidies per the Tri-Party Agreement, in 

accordance with the rent schedule included in Exhibit D and the Declaration of Restrictions 

attached as Exhibit D-1; 

(c) the relocation of the Existing Tenants and Pre-

Development Subtenants to the Temporary Relocation Site, and relocation of Post-Development 

Subtenants who have executed a Post-Development Sublease back to the Project Site or to the 

Alternative Permanent Site, as applicable, in accordance with Article 3 and the Tri-Party 

Agreement, including the requirement that all Existing Tenants and Pre-Development Subtenants 
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shall be moved together at one time (the collective obligations in subparagraphs (a) through (c) 

shall be referred to as the “Flower Market Obligations”); 

(d) the Workforce Program, as described in Exhibit O; 

(e) the Project Open Space and Public Improvements, as 

described in Exhibit I;  

(f) the Transportation Demand Management Program attached 

as Exhibit J; 

(g) conveyance of the Transfer Parcel to the City, in 

accordance with the Transfer Agreement, at no cost to City;  

(h) under the Project Variant, Developer shall construct a 

subsidized child care center in Phase 1(a), consisting of approximately 23,000 square feet in 

accordance with the Approvals, for lease to a qualified non-profit child care operator for ten (10) 

years at a cost not exceeding landlord's actual costs for operating expenses;   

(i) the payment of $5 million to Mercy Housing California, to 

pay for costs related to the Sunnydale Hub project, on or before the issuance of the first 

construction document for the Project; and 

(j) the payment of $200,000 within sixty (60) days following 

the Effective Date, and each anniversary thereafter annually for a period of ten (10) years (i.e. a 

total of $2,000,000), to a fund designated by the City’s Controller in consultation with the City’s 

District 6 Supervisor to support pressure washing and/or steam cleaning of sidewalks and street 

cleaning efforts in SoMa, as designated by the District 6 Supervisor in consultation with the 

City’s Department of Public Works.  
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5.1.2 Conditions to Performance of Community Benefits.  

Developer's obligation to perform each Associated Community Benefit is expressly conditioned 

upon each and all of the following conditions precedent:   

(a) All Approvals and Later Approvals for the applicable Phase 

to which the Associated Community Benefit is tied shall have been Ultimately Granted, 

including a Prop M allocation necessary to build that Phase consistent with the Approvals, 

except to the extent that such Later Approvals (and Relocation Site Approvals with respect to 

2000 Marin, if applicable) have not been obtained or Ultimately Granted due to the failure of 

Developer to timely initiate and then diligently and in good faith pursue such Later Approvals.  

Whenever this Agreement requires completion of an Associated Community Benefit with a 

Phase, the City may withhold a certificate of occupancy for the Building in that Phase until the 

required Associated Community Benefit is completed or Developer has provided the City with 

adequate security for completion of such Associated Community Benefit (e.g., a bond or letter of 

credit) as approved by the Planning Director in his or her sole discretion (following consultation 

with the City Attorney); and 

(b) Developer shall have Commenced Construction of the 

Building in the applicable Phase to which the Associated Community Benefit applies.   

5.2 No Additional CEQA Review Required; Reliance on CPE and Addendum 

for Later Approvals.  The Parties acknowledge that the CPE and Addendum prepared for the 

Project and 2000 Marin as the Temporary Relocation Site, respectively, complies with CEQA.  

The Parties further acknowledge that (a) the CPE and Addendum contain a thorough 

environmental analysis of the Project, including the Temporary Relocation Site (with respect to 

2000 Marin), and demonstrate that the Project’s impacts were previously analyzed in the Central 
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SOMA FEIR and the Addendum, as the case may be; (b) the Mitigation Measures have been 

adopted to eliminate or reduce to an acceptable level certain adverse environmental impacts of 

the Project, and (c) the Board of Supervisors adopted CEQA Findings.  Accordingly, the City 

does not intend to conduct any further environmental review or mitigation under CEQA for any 

aspect of the Project vested under this Agreement.  The City shall rely on the CPE and 

Addendum, to the greatest extent possible in accordance with applicable Laws, in all future 

discretionary actions related to the Project; provided, however, that nothing shall prevent or limit 

the discretion of the City to conduct additional environmental review in connection with the 

Temporary Relocation Site or a change in the location of the Temporary Relocation Site, the 

Permanent Site, affordable housing dedication site, or any Later Approvals to the extent that such 

additional environmental review is required by applicable Laws, including CEQA. 

5.3.1 Compliance with CEQA Mitigation Measures.  Developer 

shall comply with all Mitigation Measures imposed as applicable to the Project except for any 

Mitigation Measures that are expressly identified as the responsibility of a different party or 

entity.  Without limiting the foregoing, Developer shall be responsible for the completion of all 

mitigation measures identified as the responsibility of the “owner” or the “project sponsor”.  The 

Parties expressly acknowledge that the CPE and the associated MMRP are intended to be used in 

connection with each of the Later Approvals to the extent appropriate and permitted under 

applicable Law.  Nothing in this Agreement shall limit the ability of the City to impose 

conditions on any new, discretionary permit resulting from Material Changes as such conditions 

are determined by the City to be necessary to mitigate adverse environmental impacts identified 

through the CEQA process and associated with the Material Changes or otherwise to address 
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significant environmental impacts as defined by CEQA created by an approval or permit; 

provided, however, any such conditions must be in accordance with applicable Law. 

5.3 Nondiscrimination.  In the performance of this Agreement, Developer 

agrees not to discriminate against any employee, City employee working with Developer's 

contractor or subcontractor, applicant for employment with such contractor or subcontractor, or 

against any person seeking accommodations, advantages, facilities, privileges, services, or 

membership in all business, social, or other establishments or organizations, on the basis of the 

fact or perception of a person's race, color, creed, religion, national origin, ancestry, age, height, 

weight, sex, sexual orientation, gender identity, domestic partner status, marital status, disability 

or Acquired Immune Deficiency Syndrome or HIV status (AIDS/HIV status), or association with 

members of such protected classes, or in retaliation for opposition to discrimination against such 

classes. 

5.4 City Cost Recovery. 

5.4.1 Developer shall timely pay to the City all Impact Fees and 

Exactions applicable to the Project or the Project Site as set forth in Section 6.7. 

5.4.2 Developer shall timely pay to the City all Processing Fees 

applicable to the processing or review of applications for the Approvals and Later 

Approvals.   

5.4.3 Developer shall pay to the City all City Costs incurred in 

connection with the drafting and negotiation of this Agreement, defending the Approvals 

and Later Approvals, and in processing and issuing any Later Approvals or administering 

this Agreement (except for the costs that are covered by Processing Fees), within sixty 
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(60) days following receipt of a written invoice complying with Section 5.5.4 from the 

City.   

5.4.4 OEWD shall provide Developer on a quarterly basis (or 

such alternative period as agreed to by the Parties) a reasonably detailed statement 

showing costs incurred by OEWD, the City Agencies and the City Attorney's Office, 

including the hourly rates for each City staff member at that time, the total number of 

hours spent by each City staff member during the invoice period, any additional costs 

incurred by the City Agencies and a brief non-confidential description of the work 

completed (provided, for the City Attorney's Office, the billing statement will be reviewed 

and approved by OEWD but the cover invoice forwarded to Developer will not include a 

description of the work).  OEWD will use reasonable efforts to provide an accounting of 

time and costs from the City Attorney's Office and each City Agency in each invoice; 

provided, however, if OEWD is unable to provide an accounting from one or more of such 

parties, then OEWD may send an invoice to Developer that does not include the charges 

of such party or parties without losing any right to include such charges in a future or 

supplemental invoice but subject to the eighteen (18) month deadline set forth below in 

this Section 5.5.4.  Developer's obligation to pay the City Costs shall survive the 

termination of this Agreement.  Developer shall have no obligation to reimburse the City 

for any City Cost that is not invoiced to Developer within eighteen (18) months from the 

date the City Cost was incurred.  The City will maintain records, in reasonable detail, with 

respect to any City Costs and upon written request of Developer, and to the extent not 

confidential, shall make such records available for inspection by Developer.   
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5.4.5 If Developer in good faith disputes any portion of an 

invoice, then within sixty (60) days following receipt of the invoice Developer shall 

provide notice of the amount disputed and the reason for the dispute, and the Parties shall 

use good faith efforts to reconcile the dispute as soon as practicable.  Developer shall have 

no right to withhold the disputed amount.  If any dispute is not resolved within ninety (90) 

days following Developer's notice to the City of the dispute, Developer may pursue all 

remedies at law or in equity to recover the disputed amount. 

5.5 Prevailing Wages. Certain contracts for work at the Project Site may be 

public works contracts if paid for in whole or part out of public funds, as the terms “public work” 

and “paid for in whole or part out of public funds” are defined in and subject to exclusions and 

further conditions under California Labor Code sections 1720 - 1720.6.  In connection with the 

Project, Developer shall comply with all California public works requirements as and to the 

extent required by State law.  In addition, Developer agrees that all persons performing labor in 

the construction of Public Improvements under this Agreement will be: (1) paid not less than the 

Prevailing Rate of Wages as defined in Administrative Code section 6.22 and established under 

Administrative Code section 6.22(e), and (2) provided the same hours, working conditions, and 

benefits as provided for similar work performed in San Francisco County in Administrative Code 

section 6.22(f).  Developer further agrees to employ Apprentices on the Public Improvement 

work in accordance with San Francisco Administrative Code Section 23.61.  Any contractor or 

subcontractor performing a public work or constructing the Public Improvements must make 

certified payroll records and other records required under Administrative Code section 6.22(e)(6) 

available for inspection and examination by the City with respect to all workers performing 

covered labor.  City’s Office of Labor Standards Enforcement (“OLSE”) enforces labor laws, 
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and OLSE shall be the lead agency responsible for ensuring that prevailing wages are paid and 

other payroll requirements are met in connection with the work, as more particularly described in 

the Workforce Agreement.   

5.6 Indemnification of City.  Developer shall indemnify, reimburse, and hold 

harmless the City and its officers, agents and employees (the “City Parties”) from and, if 

requested, shall defend them against any and all loss, cost, damage, injury, liability, and claims 

(“Losses”) arising or resulting directly or indirectly from (i) any third party claim arising from a 

Default by Developer under this Agreement, (ii) Developer's failure to comply with any 

Approval, Later Approval or Non-City Approval, (iii) the failure of any improvements 

constructed pursuant to the Approvals or Later Approvals to comply with any Federal or State 

Laws, the Existing Standards or any permitted New City Laws, (iv) any accident, bodily injury, 

death, personal injury, or loss of or damage to property occurring on the Project Site (or the 

public right of way adjacent to the Project Site) in connection with the construction by Developer 

or its agents or contractors of any improvements pursuant to the Approvals, Later Approvals or 

this Agreement, (v) a Third-Party Challenge instituted against the City or any of the City Parties, 

(vi) any dispute between Developer, its contractors or subcontractors relating to the construction 

of any part of the Project, and (vii) any dispute between Developer and any Transferee or any 

subsequent owner of any of the Project Site relating to any assignment of this Agreement or the 

obligations that run with the land, or any dispute between Developer and any Transferee or other 

person relating to which party is responsible for performing certain obligations under this 

Agreement, each regardless of the negligence of and regardless of whether liability without fault 

is imposed or sought to be imposed on the City or any of the City Parties, except to the extent 

that any of the foregoing indemnification obligations is void or otherwise unenforceable under 
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applicable Law, and except to the extent such Loss is the result of the negligence or willful 

misconduct of the City Parties.  The foregoing indemnity shall include, without limitation, 

reasonable attorneys' fees and costs and the City's reasonable cost of investigating any claims 

against the City or the City Parties.  All indemnifications set forth in this Agreement shall 

survive the expiration or termination of this Agreement, to the extent such indemnification 

obligation arose from an event occurring before the expiration or termination of this Agreement.  

To the extent the indemnifications relate to Developer's obligations that survive the expiration or 

termination of this Agreement, the indemnifications shall survive for the term of the applicable 

obligation plus four (4) years. 

6. VESTING AND CITY OBLIGATIONS 

6.1 Vested Rights.  By granting the Approvals, the City has made a policy 

decision that the Project, as described in and as may be modified in accordance with the 

Approvals, is in the best interests of the City and promotes the public health, safety and welfare.  

Accordingly, the City in granting the Approvals and vesting them through this Agreement is 

limiting its future discretion with respect to Later Approvals and Relocation Site Approvals to 

the extent they include elements that were approved as part earlier Approvals.  The criteria for 

City review and approval of Later Approvals is set forth in Section 6.3.  Consequently, the City 

shall not use its discretionary authority in considering and approving an application for Later 

Approvals or Relocation Site Approvals with respect to 2000 Marin to change the policy 

decisions reflected by the Approvals or otherwise to prevent or to delay development of the 

Project or the Project Variant as set forth in the Approvals.  Developer shall have the vested right 

to develop the Project as set forth in this Agreement, including without limitation with the 

following vested elements: the locations and numbers of Buildings proposed, the land uses, 
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height and bulk limits, including the maximum density, intensity and gross square footages, the 

permitted uses, the provisions for open space, vehicular access and parking (including parking 

ratios), and the Prop. M allocation made for the Project on the Effective Date (collectively, the 

“Vested Elements”; provided the Existing Uses on the Project Site shall also be included as 

Vested Elements), and subject to modification of the Project Variant in accordance with any 

Later Approval.  The Vested Elements are subject to and shall be governed by Applicable Laws.  

The expiration of any building permit or Approval shall not limit the Vested Elements, and 

Developer shall have the right to seek and obtain subsequent building permits or approvals, 

including Later Approvals and Relocation Site Approvals with respect to 2000 Marin, at any 

time during the Term, any of which shall be governed by Applicable Laws.  Each Later Approval 

and Relocation Site Approval, once granted, shall be deemed an Approval for purposes of this 

Section 6.1. 

6.2 Existing Standards.  The City shall process, consider, and review all Later 

Approvals in accordance with (i) the Approvals, (ii) the San Francisco General Plan, the 

Municipal Code (including the Subdivision Code), and all other applicable City policies, rules 

and regulations, as each of the foregoing is in effect on the Effective Date (“Existing 

Standards”), as the same may be amended or updated in accordance with permitted New City 

Laws as set forth in Section 6.7, and (iii) this Agreement (collectively, “Applicable Laws”). 

6.3 Criteria for Later Approvals.  Developer shall be responsible for obtaining 

applicable Later Approvals before the start of construction that requires such approvals. The 

City, in granting the Approvals and vesting the Project through this Agreement, is limiting its 

future discretion with respect to Later Approvals to the extent that they are consistent with the 

Approvals and this Agreement.  The City shall not disapprove applications for Later Approval 
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based upon an item or element that is consistent the Approvals, and shall consider all such 

applications in accordance with City's customary practice, normal discretion and Applicable 

Laws, subject to the requirements of this Agreement.  The City may subject a Later Approval to 

any condition that is necessary to bring the Later Approval into compliance with Applicable 

Laws.  For any part of a Later Approval request that has not been previously reviewed or 

considered by the applicable City Agency (such as additional details or plans), the City Agency 

shall exercise its discretion consistent with the Approvals and the Planning Code, and otherwise 

in accordance with the City’s customary practice.  Nothing in this Agreement shall preclude the 

City from applying New City Laws for any development not within the definition of the 

“Project” or the Temporary Relocation Site under this Agreement.  The Parties acknowledge that 

Developer may re-evaluate and pursue Later Approvals to modify the Project Variant, including 

alterations to the design, massing, location and overall configuration of the Project Variant, but 

not including an increase to the maximum square footage or shadow cast by the Project Variant 

when considered in its entirety. 

6.4 Expeditious Processing of Subsequent Approvals. Upon the City’s receipt 

from Developer of a completed application (with any required supporting documentation) for 

one of more Later Approvals, Relocation Site Approvals, or Permanent Off-Site Approvals, the 

City shall use reasonable efforts to promptly commence and complete all steps necessary to act 

on such applications in a timely way and in accordance with applicable Laws.   

6.5 Strict Building Code Compliance.  Notwithstanding anything in this 

Agreement to the contrary, when considering any application for a Later Approval, the City or 

the applicable City Agency shall apply the applicable provisions, requirements, rules, or 

regulations that are contained in the San Francisco Building Codes, including the Mechanical 
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Code, Electrical Code, Green Building Code, Housing Code, Plumbing Code, Fire Code, and the 

Public Works Code and Subdivision Code and other uniform construction codes applicable on a 

City-Wide basis.  This shall not be construed to prohibit exceptions, equivalencies, or other 

administrative relief available under such Codes.  

6.6 Denial of a Later Approval, Relocation Site Approval, or Permanent Off-

Site Approval.  If the City denies any application for a Later Approval that implements a 

Building that is part of the Project or a Relocation Site Approval or Permanent Off-Site Approval 

for the Temporary Relocation Site or Alternative Permanent Site, the City must specify in 

writing the reasons for such denial and shall suggest modifications required for approval of the 

application.  Any such specified modifications shall be consistent with this Agreement, earlier 

Approvals, and Applicable Laws, and City staff shall approve the application if it is subsequently 

resubmitted for City review and corrects or mitigates, to the City's reasonable satisfaction, the 

stated reasons for the earlier denial in a manner that is consistent and compliant with this 

Agreement, earlier Approvals and Applicable Laws, and does not include new or additional 

information or materials that give the City a reason to object to the application under the 

standards set forth in this Agreement.   

6.7 New City Laws.  All future changes to Existing Standards and any other 

Laws, plans or policies adopted by the City or adopted by voter initiative after the Effective Date 

(“New City Laws”) shall apply to the Project, the Project Site, and the Temporary Relocation 

Site except to the extent they conflict with this Agreement or the terms and conditions of the 

Approvals.  In the event of such a conflict, the terms of this Agreement and the Approvals shall 

prevail, subject to the terms of Section 5.8. 
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6.7.1 New City Laws shall be deemed to conflict with this 

Agreement and the Approvals if they: 

(a) limit or reduce the density or intensity of the Project or the 

Temporary Relocation Site at 2000 Marin, or any part thereof, or otherwise require any reduction 

in the square footage, number, or size of the proposed Buildings or change the location of 

proposed Buildings or change or reduce other improvements from those permitted under the 

Approvals;   

(b) limit or reduce the height, bulk, or mass of the Project, or 

any part thereof, or otherwise require any reduction in the height, bulk, or mass of individual 

Buildings or other improvements that are part of the Project under the Approvals; 

(c) limit, reduce or change the location of vehicular access, or 

the amount or location of parking or loading from that permitted under the Approvals;  

(d) limit any land uses for the Project from that permitted 

under the Approvals or the Existing Uses;   

(e) change or limit the Approvals or Existing Uses; 

(f) materially delay, limit or control the rate, timing, phasing, 

or sequencing of the Project, including the consideration of the Phase 1(b) Office Allocation as 

specified in Section 6.8(b), or demolition of existing buildings at the Project Site, except as 

expressly set forth in this Agreement; 

(g) require the issuance of permits or approvals by the City 

other than those required under the Existing Standards, except for permits or approvals required 

on a City-Wide basis, that relate to the construction of improvements, and that do not prevent 

construction of the Project as intended by this Agreement; 
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(h) limit or control the availability of public utilities, services 

or facilities, or any privileges or rights to public utilities, services, or facilities for the Project; 

(i) impose any regulation or other requirement that controls 

commercial rents or purchase prices charged within the Project or on the Project Site, except as 

set forth in this Agreement and the Tri-Party Agreement; 

(j) materially limit the processing or procuring of applications 

and approvals of Later Approvals that are consistent with Approvals;  

(k) impose new or modified Impact Fees and Exactions on the 

Project (as is expressly prohibited in Section 6.9.2); or 

(l) Reduce the amount of allowable parking or loading for the 

Project or the Temporary Relocation Site at 2000 Marin; or  

(m) Negatively alter the Phase 1(b) Office Allocation priority in 

Section 6.8(b). 

6.7.2 Developer may, at its sole discretion, elect to have a New 

City Law that conflicts with this Agreement be applied to the Project or the Project Site by 

giving the City written notice of its election to have a New City Law applied, in which 

case such New City Law shall be deemed to be an Existing Standard; 

6.7.3 Developer shall have the right, from time to time and at any 

time, to file subdivision map applications (including phased final map applications and 

development-specific condominium map or plan applications) with respect to some or all 

of the Project Site, to subdivide, reconfigure or merge parcels within the Project Site as is 

required or may be desirable in order to developer a particular phase of the Project the 

Project or to lease, mortgage or sell all or some portion of it.  The specific boundaries of 
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parcels shall be set by Developer and approved by the City during the subdivision process.  

Nothing in this Agreement shall authorize Developer to subdivide or use any of the 

Project Site for purposes of sale, lease or financing in any manner that conflicts with the 

Subdivision Map Act or with the Subdivision Code.  Nothing in this Agreement shall 

prevent the City from enacting or adopting changes in the methods and procedures for 

processing subdivision and parcel maps so long as such changes do not conflict with the 

provisions of this Agreement or with the Approvals or Later Approvals.   

6.8 Proposition M Office Allocation.  The Project includes up to 2,061,380 

gross square feet (“GSF”) of office development proposed to be constructed in three phases:  (i) 

Phase 1(a) with up to 1,384,578 GSF of office, (ii) Phase 1(b) with up to 351,895 GSF of office; 

and (iii) Phase 1(c) with up to 324,907 GSF of office.  Before the Effective Date, by Motion No. 

20485 (the “Office Allocation Motion”), the Planning Commission adopted findings pursuant to 

Planning Code Section 321(b)(1) that up to 2,061,380 GSF of office development at the Project 

Site contemplated by this Agreement and the Central SOMA Plan and Design Guidelines 

promotes the public welfare, convenience and necessity, and in doing so it considered the criteria 

in Planning Code Section 321(b)(3)(A)-(G).  The findings contained in the Office Allocation 

Motion are incorporated into this Agreement.  Because the office development contemplated by 

the Project has been found to promote the public welfare, convenience and necessity, the 

determination required under Section 321(b), where applicable, will be deemed to have been 

made for the entire Project (i.e., up to 2,061,380 GSF of office development undertaken 

consistent with the Project).   

(a) In the Office Allocation Motion, the Planning Commission also 

granted up to 1,384,578 GSF of Prop M office allocation for Phase 1(a).  
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(b) Additional Prop M allocations for Phase 1(b) and Phase 1(c) are 

necessary for completion of the Project and to support the viability of the Associated Public 

Benefits for each respective Phase.  An application for the Phase 1(b) and 1(c) Prop M 

allocations is on file with the Planning Department under Case No. 2017-000663OFA.  If 

Developer is not then in default under this Agreement, the Planning Commission shall consider 

the Phase 1(b) office allocation at its first regularly scheduled hearing on or after October 17, 

2021, unless otherwise requested by Developer.  Developer shall notify the Planning Director not 

less than 60 days in advance of the hearing date to ensure that the matter is added to the calendar, 

and Developer has the right to make changes to its existing application at any time before such 

notification date.  Provided the design of the Project remains consistent with the Office 

Allocation Motion, the Planning Commission shall give priority to additional office allocation of 

no less than 351,895 gsf under Sections 320-325 over office development proposed elsewhere in 

the City, subject to the existing priorities previously given to (a) the Mission Bay South Project 

Area; (b) the Transbay Transit Tower proposed for development on Lot 001 of Assessor’s Block 

No. 3720; and (c) the Treasure Island development project.  Notwithstanding the above, no 

office development project can be approved that would cause the then applicable annual 

limitation contained in Planning Code Section 321 to be exceeded, and the Planning Commission 

shall consider the design of the Project to confirm that it remains consistent with the Planning 

Commission’s findings under Section 321(b)(3)(A)-(G) in the Office Allocation Motion.  The 

requirements for Planning Commission approval described above will apply to the Project except 

to the extent such application would be prohibited by applicable law.  

(c) Developer shall have the greater of the period provided by 

Applicable Laws or three (3) years from the date on which either the Stay Option or the 

461 60



Permanent Off-Site Option is exercised by the City to obtain a site permit for office development 

for the applicable phase of the Project, as may be extended by a Litigation Extension (if any), but 

otherwise subject to the provisions of Planning Code Section 321(d)(2). 

6.9 Fees and Exactions. 

6.9.1 Generally.  The Project and the Temporary Relocation Site 

at 2000 Marin shall only be subject to the Processing Fees and Impact Fees and Exactions as set 

forth in this Section 6.7, and the City shall not impose any new Processing Fees or Impact Fees 

and Exactions on the development of the Project or the Temporary Relocation Site at 2000 

Marin, or impose new conditions or requirements for the right to develop the Project or the 

Temporary Relocation Site at 2000 Marin (including required contributions of land, public 

amenities or services) except as set forth in this Agreement. The Parties acknowledge that the 

provisions contained in this Section 6.7 are intended to implement the intent of the Parties that 

Developer have the right to develop the Project pursuant to specified and known criteria and 

rules, and that the City receive the benefits which will be conferred as a result of such 

development without abridging the right of the City to act in accordance with its powers, duties 

and obligations, except as specifically provided in this Agreement. 

6.9.2 Impact Fees and Exactions.  During the Term, as extended 

by the Litigation Extension (if any), no Impact Fees and Exactions shall apply to the 

Project (or the Project Variant) or components thereof except for (i) those Impact Fees and 

Exactions specifically set forth on Exhibit P, and (ii) the SFPUC Capacity Charges, as 

expressly set forth below in this Section.  The Impact Fees and Exactions and SFPUC 

Capacity Charges shall be calculated and determined at the time payable in accordance 

with the City requirements on that date, and the Parties acknowledge and agree that the 
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Impact Fees and Exactions shall be subject to the Planning Department's final 

confirmation once the applicable final land uses and Gross Floor Area are determined; 

provided (i) in determining the amount of the Impact Fees and Exactions during the Initial 

Term only (as extended by Litigation Extension, if any), the rates will be subject to annual 

escalation in accordance with the methodology currently provided in Planning Code 

Section 409 from the Effective Date to the date that the Applicable Impact Fee and 

Exaction is paid, and (ii) the initial Jobs Housing Linkage Fee shall not be calculated from 

the Effective Date, but instead shall be set based on legislation per Ordinance No. 251-19 

(File No. 190548) to update the Jobs Housing Linkage Fee if adopted before the date of 

payment (or, once adopted, the updated Fee amount will apply to payments made after the 

date of adoption), and thereafter shall adjust under Planning Code Section 409 as set forth 

in clause (i) above.  During the Extension Term (if any), Developer shall be subject to any 

increase or decrease in the fee amount payable and any changes to the methodology of 

calculation (e.g., use of a different index to calculate annual increases), but will not be 

subject to any new types of Impact Fees and Exactions or modification to existing Impact 

Fees and Exactions after the Effective Date.  No Impact Fees or Exactions shall apply to 

the use of the Temporary Relocation Site at 2000 Marin for pre-existing uses or for new 

spaces constructed for flower market tenants.  

(a) Jobs-Housing Linkage Fee and Affordable 

Housing Site Dedication.  , Developer may satisfy all or a portion of its obligation under 

Planning Code Section 413 by utilizing the Transfer Parcel as a land dedication 

alternative (the “JHL Fee Credit”) in accordance with Planning Code Sections 

249.78(e)(2) and 413.7.   
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(b) Central SoMa Legacy Business and PDR Support 

Fund.  In the event the Permanent Off-Site Option is exercised pursuant to Article 3, 

Developer shall deposit Twenty Million Dollars ($20,000,000) into a special fund or 

other account designated by the City (the “Central SoMa Legacy Business and PDR 

Support Fund”) prior to issuance of the first construction document for the Project.  

Central SoMa Legacy Business and PDR Support Fund shall be used by the City to 

provide annual business grants to the Master Tenant under the Permanent Off-Site Master 

Lease each year beginning in the fourth year of the lease term, up to the earlier to occur 

of (i) thirty-four (34) years after commencement of the Permanent Off-Site Master Lease, 

or (ii) exhaustion of funds in the Central SoMa Legacy Business and PDR Support Fund.  

The amount of such annual grant shall be determined by the City’s Controller in 

consultation with the OEWD Director of Development, and shall be based upon the 

amount which, in the Controller’s best judgment, will assure a continuous revenue stream 

during the lease term and will also provide necessary support to the Master Tenant.  

Notwithstanding the foregoing, if the City has not waived Twenty-Eight Million Five 

Hundred Thousand Dollars ($28,500,000) in Impact Fees and Exactions prior to issuance 

of the first construction document for the Project, then Developer shall not have any 

obligation to deposit funds into the Flower Market Legacy Business Fund.  At the end 34 

years, any unexpended funds shall be retained by the City to be used for job training, job 

retention, and other economic development purposes or shall be deposited into the fund 

from which it was diverted or the relevant successor fund. 

(c) Eastern Neighborhoods Infrastructure Fee and 

Gateway Marker.  Notwithstanding the provisions of Planning Code Section 423, 
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Developer shall fund the design and complete the construction of an arch, monument, 

pillar or other physical marker, in a public location approved by the Planning Director, 

identifying the San Francisco Filipino Cultural Heritage District (“Gateway Marker”).  

The construction and permitting of the Gateway Marker shall be subject to the Planning 

Director's approval as to design and location, at his or her sole discretion following any 

required environmental review.  Upon approval of the design, if any, the City shall enter 

into an in-kind agreement, using the City’s standard form, to provide credit against 

Developer’s Eastern Neighborhoods Infrastructure Impact Fees under Planning Code 

Section 423 in an amount equal to Developer’s third party design and construction costs 

but not to exceed $300,000.  In the event the Gateway Marker is not fully approved and 

permitted by the City three years after the Effective Date, the City may instead allocate 

$300,000 of the Developer’s Eastern Neighborhoods Infrastructure Impact Fees paid, or 

to be paid, to the Cultural District Fund for SOMA Pilipinas Filipino Cultural Heritage 

District, administered by the Mayor’s Office of Housing and Community Development 

under Administrative Code Section 10.100-52. 

6.9.3 Processing Fees.  Developer shall pay all Processing Fees in 

effect, on a City-wide basis, at the time that Developer applies for a Later Approval for 

which such Processing Fee is payable in connection with the applicable part of the Project.  

6.10 Changes in Federal or State Laws. 

6.10.1 City's Exceptions.  Notwithstanding any provision in this 

Agreement to the contrary, each City Agency having jurisdiction over the Project shall 

exercise its discretion under this Agreement in a manner that is consistent with the public 

health and safety and shall at all times retain its respective authority to take any action that 
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is necessary to protect the physical health and safety of the public (the “Public Health 

and Safety Exception”) or reasonably calculated and narrowly drawn to comply with 

applicable changes in Federal or State Law affecting the physical environment (the 

“Federal or State Law Exception”), including the authority to condition or deny a Later 

Approval or to adopt a new Law applicable to the Project so long as such condition or 

denial or new regulation (i)(a) is limited solely to addressing a specific and identifiable 

issue in each case required to protect the physical health and safety of the public, or (b) is 

required to comply with a Federal or State Law and in each case not for independent 

discretionary policy reasons that are inconsistent with the Approvals or this Agreement 

and (ii) is applicable on a City-Wide basis to the same or similarly situated uses and 

applied in an equitable and non-discriminatory manner.  Developer retains the right to 

dispute any City reliance on the Public Health and Safety Exception or the Federal or State 

Law Exception. 

6.10.2 Changes in Federal or State Laws.  If Federal or State Laws 

issued, enacted, promulgated, adopted, passed, approved, made, implemented, amended, or 

interpreted after the Effective Date have gone into effect and (i) preclude or prevent compliance 

with one or more provisions of the Approvals or this Agreement, or (ii) materially and adversely 

affect Developer's or the City's rights, benefits or obligations under this Agreement, then such 

provisions of this Agreement shall be modified or suspended as may be necessary to comply 

with such Federal or State Law.  In such event, this Agreement shall be modified only to the 

extent necessary or required to comply with such Law, subject to the provisions of Section 6.8.4, 

as applicable. 
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6.10.3 Changes to Development Agreement Statute.  This 

Agreement has been entered into in reliance upon the provisions of the Development Agreement 

Statute.  No amendment of or addition to the Development Agreement Statute which would 

affect the interpretation or enforceability of this Agreement or increase the obligations or 

diminish the development rights of Developer hereunder, or increase the obligations or diminish 

the benefits to the City hereunder shall be applicable to this Agreement unless such amendment 

or addition is specifically required by Law or is mandated by a court of competent jurisdiction.  

If such amendment or change is permissive rather than mandatory, this Agreement shall not be 

affected. 

6.10.4 Effect on Agreement.  If any of the modifications, 

amendments or additions described in this Section 6.8 would materially and adversely affect the 

construction, development, use, operation, or occupancy of the Project as currently contemplated 

by the Approvals, or any material portion thereof, such that the Project, or the applicable portion 

thereof, becomes economically infeasible (a “Law Adverse to Developer”), then Developer 

shall notify the City and propose amendments or solutions that would maintain the benefit of the 

bargain (that is this Agreement) for both Parties.  If any of the modifications, amendments or 

additions described in Section 6.8 would materially and adversely affect or limit the Community 

Benefits (a “Law Adverse to the City”), then the City shall notify Developer and propose 

amendments or solutions that would maintain the benefit of the bargain (that is this Agreement) 

for both Parties.  Upon receipt of a notice under this Section 6.8.4, the Parties agree to meet and 

confer in good faith for a period of not less than ninety (90) days in an attempt to resolve the 

issue.  If the Parties cannot resolve the issue in ninety (90) days or such longer period as may be 

agreed to by the Parties, then the Parties shall mutually select a mediator at JAMS in San 
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Francisco for nonbinding mediation for a period of not less than thirty (30) days.  If the Parties 

remain unable to resolve the issue following such mediation, then (i) Developer shall have the 

right to terminate this Agreement following a Law Adverse to Developer upon not less than 

thirty (30) days prior notice to the City, and (ii) the City shall have the right to terminate this 

Agreement following a Law Adverse to the City upon not less than thirty (30) days prior notice 

to Developer; provided, notwithstanding any such termination, Developer shall be required to 

complete the Associated Community Benefits for each Building completed as set forth in Section 

5.1.    

6.11 No Action to Impede Approvals.  Except and only as required under 

Section 6.8 the City shall take no action under this Agreement nor impose any condition on the 

Project that would conflict with this Agreement or the Approvals.  An action taken or condition 

imposed shall be deemed to be in conflict with this Agreement or the Approvals if such actions 

or conditions result in the occurrence of one or more of the circumstances identified in 

Section 6.6.1. 

6.12 Estoppel Certificates.  Developer may, at any time, and from time to time, 

deliver notice to the Planning Director requesting that the Planning Director certify to Developer, 

a potential Transferee, or a potential lender to Developer, in writing that to the best of the 

Planning Director's knowledge:  (i) this Agreement is in full force and effect and a binding 

obligation of the Parties; (ii) this Agreement has not been amended or modified, and if so 

amended or modified, identifying the amendments or modifications and stating their date and 

providing a copy or referring to the recording information; (iii) Developer is not in Default in the 

performance of its obligations under this Agreement, or if in Default, to describe therein the 

nature and amount of any such Defaults; (iv) the findings of the City with respect to the most 
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recent annual review performed pursuant to Section 9; (v) the Effective Date of the Agreement; 

and (vi) the names of the Mortgagee that are subject to receiving notices under Section 11.3.  

The Planning Director, acting on behalf of the City, shall execute and return such certificate 

within thirty (30) days following receipt of the request.  The City acknowledges that third parties 

with a property interest in the Project Site, such as mortgagees, acting in good faith, may rely 

upon such a certificate.   

6.13 Existing, Continuing Uses and Interim Uses.  The Parties acknowledge that 

the Existing Uses are lawfully authorized uses and may continue as such uses may be modified 

by the Project, provided that any modification thereof not a component of or contemplated by the 

Project is subject to Planning Code Section 178 and the applicable provisions of Section 6.  

Developer may install interim or temporary uses on the Project Site, which uses must be 

consistent with those uses allowed under the Planning Code and the Central SOMA Plan. 

6.14 Taxes.  Nothing in this Agreement limits the City's ability to impose new or 

increased taxes or special assessments, or any equivalent or substitute tax or assessment, 

provided (i) the City shall not institute, on its own initiative, proceedings for any new or 

increased special tax or special assessment for a land-secured financing district (including the 

special taxes under the Mello-Roos Community Facilities Act of 1982 (Government Code §§ 

53311 et seq.) but not including business improvement districts or community benefit districts 

formed by a vote of the affected property owners) that includes the Project Site unless the new 

district is City-Wide or Developer gives its prior written consent to or requests such proceedings, 

and (ii) no such tax or assessment shall be targeted or directed at the Project, including, without 

limitation, any tax or assessment targeted solely at all or any part of the Project Site.  Nothing in 

the foregoing prevents the City from imposing any tax or assessment against the Project Site, or 
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any portion thereof, that is enacted in accordance with Law and applies to all similarly-situated 

property on a City-Wide basis. 

7. NO DEVELOPMENT OBLIGATION 

There is no requirement under this Agreement that Developer initiate or complete 

development of the Project, or any portion thereof.  There is also no requirement that 

development be initiated or completed within any period of time or in any particular order, 

subject to the requirement to complete Associated Community Benefits for each Building 

commenced by Developer as set forth in Section 5.1.  The development of the Project is subject 

to numerous factors that are not within the control of Developer or the City, such as availability 

of financing, interest rates, access to capital, and similar factors.  Except as expressly required by 

this Agreement, the City acknowledges that Developer may develop the Project in such order 

and at such rate and times as Developer deems appropriate within the exercise of its sole and 

subjective business judgment.  In Pardee Construction Co. v. City of Camarillo, 37 Cal.3d 465 

(1984), the California Supreme Court ruled that the failure of the parties therein to provide for 

the timing of development resulted in a later adopted initiative restricting the timing of 

development and controlling the parties’ agreement.  It is the intent of the Parties to avoid such a 

result by acknowledging and providing for the timing of development of the Project in the 

manner set forth herein.  The City acknowledges that such a right is consistent with the intent, 

purpose and understanding of the Parties to this Agreement, and that without such a right, 

Developer’s development of the Project would be subject to the uncertainties sought to be 

avoided by the Development Agreement Statute, Chapter 56 and this Agreement.   
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8. MUTUAL OBLIGATIONS 

8.1 Notice of Completion, Revocation or Termination.  Within thirty (30) days 

after any early revocation or termination of this Agreement (as to all or any part of the Project 

Site), the Parties agree to execute a written statement acknowledging such revocation or 

termination, signed by the appropriate agents of the City and Developer, and record such 

instrument in the Official Records.  In addition, within thirty (30) days after Developer's request, 

when each Phase and all of the Associated Community Benefits tied to that Phase have also been 

completed, the City and Developer shall execute and record a notice of completion in the form 

attached as Exhibit N for the applicable property.   

8.2 General Cooperation; Agreement to Cooperate.  The Parties agree to 

cooperate with one another to expeditiously implement the Project in accordance with the 

Approvals, any Later Approvals, and this Agreement, and to undertake and complete all actions 

or proceedings reasonably necessary or appropriate to ensure that the objectives of this 

Agreement, the Approvals, and any Later Approvals, are implemented.  Except for ordinary 

administrative costs of the City, nothing in this Agreement obligates the City to spend any sums 

of money or incur any costs other than City Costs or costs that Developer reimburses through the 

payment of Processing Fees.  The Parties agree that the Planning Department (in consultation 

with OEWD) will act as the City's lead agency to facilitate coordinated City review of 

applications for the Project.  Each City Agency responsible for reviewing any Later Approvals 

shall designate a single employee responsible for working with Developer and the Planning 

Department:  (i) to ensure that all such applications to the City are technically sufficient and 

constitute complete applications and (ii) to interface with City staff responsible for reviewing 
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any application under this Agreement to facilitate an orderly, efficient approval process that 

avoids delay and redundancies.  

8.2.1 Developer shall assist and cooperate with the City at Developer's 

own expense in connection with any Third-Party Challenge.  The City Attorney's Office 

may use its own legal staff or outside counsel in connection with defense of the Third-

Party Challenge, at the City Attorney's sole discretion.  Developer shall reimburse the 

City for its actual costs in defense of the action or proceeding, including but not limited 

to the time and expenses of the City Attorney's Office (at the non-discounted rates then 

charged by the City Attorney's Office) and any consultants; provided, however, 

Developer shall have the right to monthly invoices for all such costs. 

8.2.2 To the extent that any such action or proceeding challenges or a 

judgment is entered limiting Developer's right to proceed with the Project or any material 

portion thereof under this Agreement (whether the Project is commenced or not), 

including the City's actions taken pursuant to CEQA, Developer may elect to terminate 

this Agreement.  Upon any such termination (or, upon the entry of a judgment 

terminating this Agreement, if earlier), the City and Developer shall jointly seek to have 

the Third-Party Challenge dismissed and Developer shall have no obligation to reimburse 

City defense costs that are incurred after the dismissal.  Notwithstanding the foregoing, if 

Developer conveys or transfers some but not all of the Project, or a party takes title to 

Foreclosed Property constituting only a portion of the Project (and therefore, there is 

more than one party that assumes obligations of “Developer” under this Agreement), then 

only the Party holding the interest in such portion of the Project shall have the right to 

terminate this Agreement as to such portion of the Project and only as to such portion, 
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and no termination of this Agreement by such Party as to such Party's portion of the 

Project shall effect a termination of this Agreement as to any other portion of the Project. 

8.2.3 The filing of any Third Party Challenge shall not delay or stop the 

development, processing or construction of the Project or the issuance of Later Approvals 

unless the third party obtains a court order preventing the activity.   

8.3 Good Faith and Fair Dealing.  The Parties shall cooperate with each other 

and act in good faith in complying with the provisions of this Agreement and implementing the 

Approvals.   

8.4 Other Necessary Acts.  Each Party shall use good faith efforts to take such 

further actions as may be reasonably necessary to carry out this Agreement and the Approvals in 

accordance with the terms of this Agreement (and subject to all applicable Laws) in order to 

provide and secure to each Party the full and complete enjoyment of its rights and privileges 

hereunder. 

9. PERIODIC REVIEW OF DEVELOPER'S COMPLIANCE 

9.1 Annual Review.  Pursuant to Section 65865.1 of the Development 

Agreement Statute and Section 56.17 of the Administrative Code (as of the Effective Date), at 

the beginning of the second week of each January following final adoption of this Agreement 

and for so long as the Agreement is in effect (the “Annual Review Date”), the Planning Director 

shall commence a review to ascertain whether Developer has, in good faith, complied with the 

Agreement.  The failure to commence such review in January shall not waive the Planning 

Director's right to do so later in the calendar year.  The Planning Director may elect to forego an 

annual review if no significant construction work occurred on the Project Site during that year, or 

if such review is otherwise not deemed necessary. 
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9.2 Review Procedure.  In conducting the required initial and annual reviews of 

Developer's compliance with this Agreement, the Planning Director shall follow the process set 

forth in this Section 9.2. 

9.2.1 Required Information from Developer.  Within sixty (60) 

days following request by the Planning Director, Developer shall provide a letter to the 

Planning Director explaining, with appropriate backup documentation (not including any 

proprietary or confidential information, to the extent any exists), Developer’s compliance 

with this Agreement for the preceding calendar year, including, but not limited to, 

compliance with the requirements regarding Community Benefits.  The burden of proof, 

by substantial evidence, of compliance is upon Developer.  The Planning Director shall 

post a copy of Developer’s submittals on the Planning Department’s website. 

9.2.2 City Report.  Within sixty (60) days after Developer submits 

such letter, the Planning Director shall review the information submitted by Developer and 

all other available evidence regarding Developer's compliance with this Agreement, and 

shall consult with applicable City Agencies as appropriate.  All such available evidence, 

including final staff reports, shall, upon receipt by the City, be made available as soon as 

possible to Developer.  The Planning Director shall notify Developer in writing whether 

Developer has complied with the terms of this Agreement (the “City Report”), and post 

the City Report on the Planning Department’s website.  If the Planning Director finds 

Developer not in compliance with this Agreement, then the City may pursue available 

rights and remedies in accordance with this Agreement and Chapter 56.  The City's failure 

to initiate or to timely complete the annual review shall not be a Default and shall not be 
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deemed to be a waiver of the right to do so at a later date.  All costs incurred by the City 

under this Section shall be included in the City Costs.  

9.2.3 Effect on Transferees.  If Developer has effected a Transfer 

so that its interest in the Project Site has been divided between Developer and Transferees 

or between or among Transferees, then the annual review hereunder shall be conducted 

separately with respect to Developer and each Transferee, and if appealed, the Planning 

Commission and Board of Supervisors shall make its determinations and take its action 

separately with respect to Developer and each Transferee, as applicable, pursuant to 

Administrative Code Chapter 56.  If the Board of Supervisors terminates, modifies or 

takes such other actions as may be specified in Administrative Code Chapter 56 and this 

Agreement in connection with a determination that Developer or a Transferee has not 

complied with the terms and conditions of this Agreement, such action by the Planning 

Director, Planning Commission, or Board of Supervisors shall be effective only as to the 

Party to whom the determination is made and the portions of the Project Site in which 

such Party has an interest.   

9.2.4 Default.  The rights and powers of the City under this 

Section 9.2 are in addition to, and shall not limit, the rights of the City to terminate or take 

other action under this Agreement on account of the commission by Developer of a 

Default. 

10. ENFORCEMENT OF AGREEMENT; DEFAULT; REMEDIES 

10.1 Enforcement.  The only Parties to this Agreement are the City and 

Developer.  Except as expressly set forth in this Agreement (for successors, Transferees and 
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Mortgagees), this Agreement is not intended, and shall not be construed, to benefit or be 

enforceable by any other person or entity whatsoever. 

10.2 Meet and Confer Process.  Before sending a notice of default in accordance 

with Section 10.3, the Party which may assert that the other Party has failed to perform or fulfill 

its obligations under this Agreement shall first attempt to meet and confer with the other Party to 

discuss the alleged failure and shall permit such Party a reasonable period, but not less than ten 

(10) days, to respond to or cure such alleged failure; provided, however, the meet and confer 

process shall not be required (i) for any failure to pay amounts due and owing under this 

Agreement, or (ii) if a delay in sending a notice pursuant to Section 10.3 would impair, prejudice 

or otherwise adversely affect a Party or its rights under this Agreement.  The Party asserting such 

failure shall request that such meeting and conference occur within three (3) business days 

following the request and if, despite the good faith efforts of the requesting Party, such meeting 

has not occurred within seven (7) business days of such request, then such Party shall be deemed 

to have satisfied the requirements of this Section and may proceed in accordance with the 

issuance of a notice of default under Section 10.3.  

10.3 Default.  The following shall constitute a “Default” under this Agreement:  

(i) the failure to make any payment within sixty (60) days following notice that such payment 

was not made when due and demand for compliance; and (ii) the failure to perform or fulfill any 

other material term, provision, obligation, or covenant of this Agreement and the continuation of 

such failure for a period of sixty (60) days following notice and demand for compliance.  

Notwithstanding the foregoing, if a failure can be cured but the cure cannot reasonably be 

completed within sixty (60) days, then it shall not be considered a Default if a cure is 

commenced within said 60-day period and diligently prosecuted to completion thereafter.  Any 
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notice of default given by a Party shall specify the nature of the alleged failure and, where 

appropriate, the manner in which said failure satisfactorily may be cured (if at all).  

Notwithstanding any other provision in this Agreement to the contrary, if Developer conveys or 

transfers some but not all of the Project or a party takes title to Foreclosed Property constituting 

only a portion of the Project, and, therefore there is more than one Party that assumes obligations 

of “Developer” under this Agreement, there shall be no cross-default between the separate 

Parties that assumed Developer obligations, provided City shall have the right to withhold Later 

Approvals for all or any part of the Project Site if Developer fails to fulfill the Flower Market 

Obligations as and when required under this Agreement.  Subject to the foregoing, a default by 

one “Developer” shall not be a Default by any other “Developer” that owns or controls a 

different portion of the Project Site.  For purposes of this Section 10, a Party shall include all of 

its Affiliates who have an ownership interest in a portion of the Project Sites, and therefore any 

termination or other remedy against that Party may include the same remedy against all such 

Affiliates. 

10.4 Remedies. 

10.4.1 Specific Performance.  Subject to, and as limited by, the 

provisions of Sections 10.4.3, 10.4.4, and 10.5, in the event of a Default, the remedies 

available to a Party shall include specific performance of this Agreement in addition to 

any other remedy available at law or in equity. 

10.4.2 Termination.  Subject to the limitation set forth in Section 

10.4.4, in the event of a Default, the non-defaulting Party may elect to terminate this 

Agreement by sending a notice of termination to the other Party, which notice of 

termination shall state the Default.  Any such termination shall be effective upon the date 
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set forth in the notice of termination, which shall in no event be earlier than sixty (60) 

days following delivery of the notice.  Consistent with Sections 10.3 and 13.3, there are no 

cross-defaults under this Agreement, and therefore if there is more than one “Developer” 

(as it relates to different parts of the Project Site), then any termination of this Agreement 

for Default will be limited to the Developer that sent or received the termination notice.   

10.4.3 Limited Damages.  The Parties have determined that except 

as set forth in this Section 10.4.3, (i) monetary damages are generally inappropriate, (ii) it 

would be extremely difficult and impractical to fix or determine the actual damages 

suffered by a Party as a result of a Default hereunder, and (iii) equitable remedies and 

remedies at law, not including damages but including specific performance and 

termination, are particularly appropriate remedies for enforcement of this Agreement.  

Consequently, Developer agrees that the City shall not be liable to Developer for damages 

under this Agreement, and the City agrees that Developer shall not be liable to the City for 

damages under this Agreement, and each covenants not to sue the other for or claim any 

damages under this Agreement and expressly waives its right to recover damages under 

this Agreement, except as follows: (1) either Party shall have the right to recover actual 

damages only (and not consequential, punitive or special damages, each of which is 

hereby expressly waived) for a Party's failure to pay sums to the other Party as and when 

due under this Agreement, (2) the City shall have the right to recover actual damages for 

Developer's failure to make any payment due under any indemnity in this Agreement, 

(3) to the extent a court of competent jurisdiction determines that specific performance is 

not an available remedy with respect to an unperformed Associated Community Benefit, 

the City shall have the right to monetary damages equal to the costs that the City incurs or 
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will incur to complete the Associated Community Benefit as determined by the court, 

(4) either Party shall have the right to recover reasonable attorneys' fees and costs as set 

forth in Section 10.6, and (5) the City shall have the right to administrative penalties or 

liquidated damages if and only to the extent expressly stated in an Exhibit to this 

Agreement or in the applicable portion of the San Francisco Municipal Code incorporated 

into this Agreement.  For purposes of the foregoing, “actual damages” means the actual 

amount of the sum due and owing under this Agreement, with interest as provided by 

Law, together with such judgment collection activities as may be ordered by the judgment, 

and no additional sums.   

10.4.4 City Processing/Certificates of Occupancy.  The City shall 

not be required to process any requests for approval or take other actions under this 

Agreement during any period in which Developer is in Default or Developer has failed to 

pay amounts due to the City under this Agreement; provided, however, if Developer has 

conveyed or transferred some but not all of the Project or a party takes title to Foreclosed 

Property constituting only a portion of the Project, and, therefore, there is more than one 

party that assumes obligations of “Developer” under this Agreement, then the City shall 

continue to process requests and take other actions as to the other portions of the Project 

so long as the applicable Developer as to those portions is current on payments due the 

City (subject to the Flower Market Obligation provisions described below).  The City shall 

have the right to withhold a final certificate of occupancy within a Phase until all of the 

Associated Community Benefits tied to that Phase, together with the Flower Market 

Obligations, have been completed or Developer has provided the City with adequate 

security for completion of such Community Benefit (e.g., a bond or letter of credit) as 
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approved by the Planning Director in his or her sole discretion (following consultation 

with the City Attorney).  For a Phase to be deemed completed, Developer shall have also 

completed all of the public open spaces and improvements for that Phase as set forth in 

Exhibit H or in a Later Approval; provided, if the City issues a final certificate of 

occupancy before such items are completed, then Developer shall promptly complete such 

items following issuance.  Notwithstanding anything to the contrary above, the City shall 

have the right to withhold all certificates of occupancy and other Later Approvals Project-

wide (against all Developers) if the Flower Market Obligations have not been satisfied 

when required.  If the Payment Option has not been exercised, the Parties intend that the 

Post-Development Subtenants will be moved back to the Project Site first, and agree that 

City can withhold certificates of occupancy and Later Approvals for space at the Project 

Site until all of the Post-Development Subtenants (not including those who elect to move 

elsewhere) have moved back to the Project Site in accordance with the Flower Market 

Obligations.   

10.5 Time Limits; Waiver; Remedies Cumulative.  Failure by a Party to insist 

upon the strict or timely performance of any of the provisions of this Agreement by the other 

Party, irrespective of the length of time for which such failure continues, shall not constitute a 

waiver of such Party's right to demand strict compliance by such other Party in the future.  No 

waiver by a Party of any condition or failure of performance, including a Default, shall be 

effective or binding upon such Party unless made in writing by such Party, and no such waiver 

shall be implied from any omission by a Party to take any action with respect to such failure.  No 

express written waiver shall affect any other condition, action or inaction, or cover any other 

period of time, other than any condition, action or inaction and/or period of time specified in 
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such express waiver.  One or more written waivers under any provision of this Agreement shall 

not be deemed to be a waiver of any subsequent condition, action or inaction, and the 

performance of the same or any other term or provision contained in this Agreement.  Nothing in 

this Agreement shall limit or waive any other right or remedy available to a Party to seek 

injunctive relief or other expedited judicial and/or administrative relief to prevent irreparable 

harm. 

10.6 Attorneys' Fees.  Should legal action be brought by either Party against the 

other for a Default under this Agreement or to enforce any provision herein, the prevailing Party 

in such action shall be entitled to recover its reasonable attorneys' fees and costs.  For purposes 

of this Agreement, “reasonable attorneys' fees and costs” means the reasonable fees and 

expenses of counsel to the Party, which may include printing, duplicating and other expenses, air 

freight charges, hiring of experts and consultants, and fees billed for law clerks, paralegals, 

librarians, and others not admitted to the bar but performing services under the supervision of an 

attorney.  The term “reasonable attorneys' fees and costs” shall also include, without 

limitation, all such reasonable fees and expenses incurred with respect to appeals, mediation, 

arbitrations, and bankruptcy proceedings, and whether or not any action is brought with respect 

to the matter for which such fees and costs were incurred.  For the purposes of this Agreement, 

the reasonable fees of attorneys of City Attorney's Office shall be based on the fees regularly 

charged by private attorneys with the equivalent number of years of experience in the subject 

matter area of the Law for which the City Attorney's Office's services were rendered who 

practice in the City of San Francisco in law firms with approximately the same number of 

attorneys as employed by the Office of the City Attorney.   

461 80



11. FINANCING; RIGHTS OF MORTGAGEES 

11.1 Developer’s Right to Mortgage.  Nothing in this Agreement limits the right 

of Developer to mortgage or otherwise encumber all or any portion of the Project Site for the 

benefit of any Mortgagee as security for one or more loans.  Developer represents that, as of the 

Effective Date, there are no Mortgages on the Project Site.   

11.2 Mortgagee Not Obligated to Construct.  Notwithstanding any of the 

provisions of this Agreement (except as set forth in this Section and Section 11.5), a Mortgagee, 

including any Mortgagee who obtains title to the Project Site or any part thereof as a result of 

foreclosure proceedings, or conveyance or other action in lieu thereof, or other remedial action, 

shall in no way be obligated by the provisions of this Agreement to construct or complete the 

Project or any part thereof or to guarantee such construction or completion.  The foregoing 

provisions shall not be applicable to any party who, after a foreclosure, conveyance or other 

action in lieu thereof, or other remedial action, obtains title to some or all of the Project Site from 

or through the Mortgagee, or any other purchaser at a foreclosure sale other than the Mortgagee 

itself, on which certain Associated Community Benefits must be completed as set forth in 

Section 5.1.  Nothing in this Section or any other Section or provision of this Agreement shall be 

deemed or construed to permit or authorize any Mortgagee or any other person or entity to 

devote the Project Site or any part thereof to any uses other than uses consistent with this 

Agreement and the Approvals, and nothing in this Section shall be deemed to give any 

Mortgagee or any other person or entity the right to construct any improvements under this 

Agreement (other than as set forth above for required Community Benefits or as needed to 

conserve or protect improvements or construction already made) unless or until such person or 

entity assumes Developer’s obligations under this Agreement. 
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11.3 Copy of Notice of Default and Notice of Failure to Cure to Mortgagee.  

Whenever the City shall deliver any notice or demand to the Developer with respect to any 

breach or default by the Developer in its obligations under this Agreement, the City shall at the 

same time forward a copy of such notice or demand to each Mortgagee having a Mortgage on the 

real property which is the subject of the breach or default who has previously made a written 

request to the City therefor, at the last address of such Mortgagee specified by such Mortgagee in 

such notice.  In addition, if such breach or default remains uncured for the period permitted with 

respect thereto under this Agreement, the City shall deliver a notice of such failure to cure such 

breach or default to each such Mortgagee at such applicable address.  A delay or failure by the 

City to provide such notice required by this Section shall extend for the number of days until 

notice is given, the time allowed to the Mortgagee for cure.  In accordance with Section 2924b of 

the California Civil Code, the City requests that a copy of any notice of default and a copy of any 

notice of sale under any Mortgage be mailed to the City at the address for notices under this 

Agreement.  Any Mortgagee relying on the protections set forth in this Article 10 shall send to 

the City a copy of any notice of default and notice of sale.   

11.4 Mortgagee's Option to Cure Defaults.  After receiving any notice of failure 

to cure referred to in Section 11.3, each Mortgagee shall have the right, at its option, to 

commence within the same period as the Developer to remedy or cause to be remedied any 

Default, plus an additional period of:  (a) thirty (30) days to cure a monetary Default; and 

(b) sixty (60) days to cure a non-monetary event of default which is susceptible of cure by the 

Mortgagee without obtaining title to the applicable property.  If an event of default is not cured 

within the applicable cure period, the City nonetheless shall refrain from exercising any of its 

remedies with respect to the event of default if, within the Mortgagee's applicable cure period:  
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(i) the Mortgagee notifies the City that it intends to proceed with due diligence to foreclose the 

Mortgage or otherwise obtain title to the subject property; and (ii) the Mortgagee commences 

foreclosure proceedings within sixty (60) days after giving such notice, provided that such period 

is tolled for any period during which the Mortgagee is prohibited from proceeding with 

foreclosure proceedings, e.g. due to a bankruptcy filing, and thereafter diligently pursues such 

foreclosure to completion; and (iii) after obtaining title, the Mortgagee diligently proceeds to 

cure those events of default:  (A) which are required to be cured by the Mortgagee and are 

susceptible of cure by the Mortgagee, and (B) of which the Mortgagee has been given notice by 

the City.  Any such Mortgagee or Transferee of a Mortgagee who shall properly complete the 

improvements relating to the Project Site or applicable part thereof shall be entitled, upon written 

request made to the Agency, to a Certificate of Completion. 

11.5 Mortgagee's Obligations with Respect to the Property.  Notwithstanding 

anything to the contrary in this Agreement, no Mortgagee shall have any obligations or other 

liabilities under this Agreement unless and until it acquires title by any method to all or some 

portion of the Project Site (referred to hereafter as “Foreclosed Property”).  A Mortgagee that, 

by foreclosure under a Mortgage, acquires title to any Foreclosed Property shall take title subject 

to all of the terms and conditions of this Agreement, to the extent applicable to the Foreclosed 

Property, including any claims for payment or performance of obligations which are due as a 

condition to enjoying the benefits of this Agreement and shall have all of the rights and 

obligations of Developer under this Agreement as to the applicable Foreclosed Property, 

including completion of the Associated Community Benefits under Section 5.1.  Upon the 

occurrence and continuation of an uncured default by a Mortgagee or Transferee in the 

performance of any of the obligations to be performed by such Mortgagee or Transferee pursuant 
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to this Agreement, the City shall be afforded all its remedies for such uncured default as 

provided in this Agreement.   

11.6 No Impairment of Mortgage.  No default by Developer under this 

Agreement shall invalidate or defeat the lien of any Mortgagee.  No foreclosure of any Mortgage 

or other lien shall defeat, diminish, render invalid or unenforceable or otherwise impair 

Developer’s rights or obligations under this Agreement or constitute a default under this 

Agreement. 

11.7 Cured Defaults.  Upon the curing of any event of default by any Mortgagee 

within the time provided in this Article 10 the City's right to pursue any remedies with respect to 

the cured event of default shall terminate. 

12. AMENDMENT; TERMINATION; EXTENSION OF TERM 

12.1 Amendment or Termination.  This Agreement may only be amended with 

the mutual written consent of the City and Developer; provided that following a Transfer, the 

City and Developer, or any Transferee, may amend this Agreement as it affects Developer or the 

Transferee and the portion of the Project Site owned by Developer or the Transferee without 

affecting other portions of the Project Site or other Transferees.  Other than upon the expiration 

of the Term and except as provided in Sections 2.2, 8.2.2, 8.4.2, and 12.2, this Agreement may 

only be terminated with the mutual written consent of the Parties.  Any amendment to this 

Agreement that does not constitute a Material Change may be agreed to by the Planning Director 

(and, to the extent it affects any rights or obligations of a City department, with the approval of 

that City Department).  Any amendment that is a Material Change will require the approval of 

the Planning Director, the Planning Commission and the Board of Supervisors (and, to the extent 
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it affects any rights or obligations of a City department, after consultation with that City 

department).   

12.2 Early Termination Rights.  Developer shall, upon thirty (30) days prior 

notice to the City, have the right, in its sole and absolute discretion, to terminate this Agreement 

in its entirety at any time if Developer does not Commence Construction on any part of the 

Project Site by the date which is five (5) years following the Effective Date.  Thereafter, the City 

shall, upon sixty (60) days prior notice to Developer, have the right, in its sole and absolute 

discretion, to terminate this Agreement if the Developer has not Commenced Construction; 

provided Developer can prevent any such termination by the City by providing to the City notice, 

within the above sixty (60) day period, of Developer’s intent to Commence Construction and the 

Developer thereafter Commences Construction within one hundred twenty (120) days following 

delivery of Developer’s notice to the City, or, if unable to actually Commence Construction 

within said time period, demonstrates reasonable, good faith and continuing efforts to 

Commence Construction, such as by pursuing all necessary Later Approvals, and thereafter 

promptly Commences Construction upon receipt of the Later Approvals.  

12.3 Termination and Vesting.  Any termination under this Agreement shall 

concurrently effect a termination of the Approvals with respect to the terminated portion of the 

Project Site, except as to any Approval pertaining to a Phase that has Commenced Construction 

in reliance thereon.  In the event of any termination of this Agreement by Developer resulting 

from a Default by the City and except to the extent prevented by such City Default, Developer's 

obligation to complete the Associated Community Benefits shall continue as to the Phase that 

has Commenced Construction and all relevant and applicable provisions of this Agreement shall 

be deemed to be in effect as such provisions are reasonably necessary in the construction, 
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interpretation or enforcement to this Agreement as to any such surviving obligations.  The City's 

and Developer's rights and obligations under this Section 12.3 shall survive the termination of 

this Agreement.   

12.4 Amendment Exemptions.  No issuance of a Later Approval, or amendment 

of an Approval or Later Approval, shall by itself require an amendment to this Agreement, and 

no change to the Project that is permitted under the Central SOMA Plan shall by itself require an 

amendment to this Agreement.  Upon issuance or approval, any such matter shall be deemed to 

be incorporated automatically into the Project and vested under this Agreement (subject to any 

conditions set forth in the amendment or Later Approval).  Notwithstanding the foregoing, if 

there is any direct conflict between the terms of this Agreement and a Later Approval, or 

between this Agreement and any amendment to an Approval or Later Approval, then the Parties 

shall concurrently amend this Agreement (subject to all necessary approvals in accordance with 

this Agreement) in order to ensure the terms of this Agreement are consistent with the proposed 

Later Approval or the proposed amendment to an Approval or Later Approval.  The Planning 

Department and the Planning Commission, as applicable, shall have the right to approve changes 

to the Project (or the Project Variant) as described in the Exhibits in keeping with its customary 

practices and the Central SOMA Plan, and any such changes shall not be deemed to conflict with 

or require an amendment to this Agreement or the Approvals so long as they do not constitute a 

Material Change.  If the Parties fail to amend this Agreement as set forth above when required, 

however, then the terms of this Agreement shall prevail over any Later Approval or any 

amendment to an Approval or Later Approval that conflicts with this Agreement. 

12.5 Extension Due to Legal Action or Referendum; Excusable Delay.  
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12.5.1 Litigation and Referendum Extension.  If any litigation is 

filed challenging the Central SOMA Plan, the Central SOMA Plan FEIR, this Agreement, 

or an Approval having the direct or indirect effect of delaying this Agreement, or any 

Approval (including but not limited to any CEQA determinations), Relocation Site 

Approval, or Permanent Off-Site Approval that is initially granted prior to the Relocation 

Date, including any challenge to the validity of this Agreement or any of its provisions, or 

if the Central SOMA Plan, this Agreement, Approval, Relocation Site Approval, or 

Permanent Off-Site Approval that is initially granted prior to the Relocation Date is 

suspended pending the outcome of an electoral vote on a referendum, then the Term of 

this Agreement and all Approvals, Relocation Site Approvals, and Permanent Off-Site 

Approvals that are initially granted prior to the Relocation Date shall be extended for the 

number of days equal to the period starting from the commencement of the litigation or 

the suspension (or as to Approvals, Relocation Site Approvals, and Permanent Off-Site 

Approvals initially granted prior to the Relocation Date, the date of the initial grant of 

such Approval, Relocation Site Approval, or Permanent Off-Site Approval initially 

granted prior to the Relocation Date) to the end of such litigation or suspension (a 

“Litigation Extension”).  The Parties shall document the start and end of a Litigation 

Extension in writing within thirty (30) days from the applicable dates.   

12.5.2 “Excusable Delay” means the occurrence of an event 

beyond a Party’s reasonable control which causes such Party's performance of an 

obligation to be delayed, interrupted or prevented, including, but not limited to: changes in 

Federal or State Laws; strikes or the substantial interruption of work because of labor 

disputes; inability to obtain materials; freight embargoes; civil commotion, war or acts of 
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terrorism; inclement weather, fire, floods, earthquakes, or other acts of God; epidemics or 

quarantine restrictions; litigation; unforeseen site conditions (including archaeological 

resources or the presence of hazardous materials); or the failure of any governmental 

agency, public utility or communication service provider to issue a permit, authorization, 

consent or approval required to permit construction within the standard or customary time 

period for such issuing authority following Developer's submittal of a complete 

application for such permit, authorization, consent or approval, together with any required 

materials.  Excusable Delay shall not include delays resulting from failure to obtain 

financing or have adequate funds, changes in market conditions, or the rejection of permit, 

authorization or approval requests based upon Developer's failure to satisfy the substantive 

requirements for the permit, authorization or approval request.  In the event of Excusable 

Delay, the Parties agree that (i) the time periods for performance of the delayed Party's 

obligations impacted by the Excusable Delay shall be strictly limited to the period of such 

delay, interruption or prevention and the delayed Party shall, to the extent commercially 

reasonable, act diligently and in good faith to remove the cause of the Excusable Delay or 

otherwise complete the delayed obligation, and (ii) following the Excusable Delay, a Party 

shall have all rights and remedies available under this Agreement, if the obligation is not 

completed within the time period as extended by the Excusable Delay.  If an event which 

may lead to an Excusable Delay occurs, the delayed Party shall notify the other Party in 

writing of such occurrence as soon as possible after becoming aware that such event may 

result in an Excusable Delay, and the manner in which such occurrence is likely to 

substantially interfere with the ability of the delayed Party to perform under this 

Agreement. 
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13. TRANSFER OR ASSIGNMENT; RELEASE; CONSTRUCTIVE NOTICE  

14.1 Permitted Transfer of this Agreement.  At any time, Developer shall have 

the right to convey, assign or transfer all of its right, title and interest in and to all or part of the 

Project Site (a “Transfer”) without the City's consent, provided that it also transfers to such 

party (the “Transferee”) all of its interest, rights or obligations under this Agreement with 

respect to such portion of the Project Site together with any portion required to complete the 

Associated Community Benefits for such portion (the “Transferred Property”).  Developer 

shall not, by Transfer, separate a portion of the Project Site from the Associated Community 

Benefits tied to that portion of the Project Site without the prior written consent of the Planning 

Director.  Notwithstanding anything to the contrary in this Agreement, if Developer Transfers 

one or more parcels such that there are separate Developers within the Project Site, then the 

obligation to perform and complete the Associated Community Benefits for a Building shall be 

the sole responsibility of the applicable Transferee (i.e., the person or entity that is the Developer 

for the legal parcel on which the Building is located); provided, however, that any ongoing 

obligations (such as open space operation and maintenance) may be transferred to a residential, 

commercial or other management association (“CMA”) on commercially reasonable terms so 

long as the CMA has the financial capacity and ability to perform the obligations so transferred.   

14.2 Notice of Transfer.  Developer shall provide not less than ten (10) days' 

notice to the City before any proposed Transfer of its interests, rights and obligations under this 

Agreement, together with a copy of the assignment and assumption agreement for that parcel 

(the “Assignment and Assumption Agreement”).  The Assignment and Assumption 

Agreement shall be in recordable form, in substantially the form attached as Exhibit M 

(including the indemnifications, the agreement and covenant not to challenge the enforceability 

461 89



of this Agreement, and not to sue the City for disputes between Developer and any Transferee) 

and any material changes to the attached form will be subject to the review and approval of the 

Director of Planning, not to be unreasonably withheld or delayed.  The Director of Planning shall 

use good faith efforts to complete such review within thirty (30) days after receipt, with such 

review being limited to confirming the Assignment and Assumption Agreement satisfies the 

requirements of this Agreement.  Notwithstanding the foregoing, any Transfer of Community 

Benefit obligations to a CMA as set forth in Section 13.1 shall not require the transfer of land or 

any other real property interests to the CMA.   

14.3 Release of Liability.  Upon recordation of any Assignment and Assumption 

Agreement (following the City's approval of any material changes thereto if required pursuant to 

Section 13.2 above), the assignor shall be released from any prospective liability or obligation 

under this Agreement related to the Transferred Property, as specified in the Assignment and 

Assumption Agreement, and the  assignee/Transferee shall be deemed to be “Developer” under 

this Agreement with all rights and obligations related thereto with respect to the Transferred 

Property.  Notwithstanding anything to the contrary contained in this Agreement, if a Transferee 

Defaults under this Agreement, such default shall not constitute a Default by Developer or any 

other Transferee with respect to any other portion of the Project Site and shall not entitle the City 

to terminate or modify this Agreement with respect to such other portion of the Project Site, 

except as otherwise provided herein. Additionally, the annual review provided by Section 9 shall 

be conducted separately as to Developer and each Transferee and only as to those obligations 

that Developer or such Transferee has under this Agreement. 

14.4 Responsibility for Performance.  The City is entitled to enforce each and 

every such obligation assumed by each Transferee directly against the Transferee as if the 
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Transferee were an original signatory to this Agreement with respect to such obligation.  

Accordingly, in any action by the City against a Transferee to enforce an obligation assumed by 

the Transferee, the Transferee shall not assert as a defense against the City's enforcement of 

performance of such obligation that such obligation (i) is attributable to Developer's breach of 

any duty or obligation to the Transferee arising out of the Transfer or the Assignment and 

Assumption Agreement or any other agreement or transaction between Developer and the 

Transferee, or (ii) relates to the period before the Transfer.  The foregoing notwithstanding, the 

Parties acknowledge and agree that a failure to complete a Mitigation Measure may, if not 

completed, delay or prevent a different party’s ability to start or complete a specific Building or 

improvement under this Agreement if and to the extent the completion of the Mitigation Measure 

is a condition to the other party's right to proceed, as specifically described in the Mitigation 

Measure, and Developer and all Transferees assume this risk.   

14.5 Constructive Notice.  Every person or entity who now or hereafter owns or 

acquires any right, title or interest in or to any portion of the Project Site is, and shall be, 

constructively deemed to have consented to every provision contained herein, whether or not any 

reference to this Agreement is contained in the instrument by which such person acquired an 

interest in the Project Site.  Every person or entity who now or hereafter owns or acquires any 

right, title or interest in or to any portion of the Project Site and undertakes any development 

activities at the Project Site, is, and shall be, constructively deemed to have consented and agreed 

to, and is obligated by all of the terms and conditions of this Agreement (as such terms and 

conditions apply to the Project Site or applicable portion thereof), whether or not any reference 

to this Agreement is contained in the instrument by which such person acquired an interest in the 

Project Site. 
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14.6 Rights of Developer.  The provisions in this Section 13 shall not be deemed 

to prohibit or otherwise restrict Developer from (i) granting easements or licenses to facilitate 

development of the Project Site, (ii)  encumbering the Project Site or any portion of the 

improvements thereon by any Mortgage, (iii) granting an occupancy leasehold interest in 

portions of the Project Site, (iv) entering into a joint venture agreement or similar partnership 

agreement to fulfill its obligations under this Agreement, or (v) transferring all or a portion of the 

Project Site pursuant to a foreclosure, conveyance in lieu of foreclosure, or other remedial action 

in connection with a Mortgage, and none of the foregoing shall constitute a Transfer for which 

the City's consent is required.   

15. DEVELOPER REPRESENTATIONS AND WARRANTIES 

16.1 Interest of Developer; Due Organization and Standing.  Developer 

represents that it is the fee owner of the Project Site, with the right and authority to enter into this 

Agreement.  Developer is a Delaware limited liability company, duly organized and validly 

existing and in good standing under the Laws of the State of California.  Developer has all 

requisite power to own its property and authority to conduct its business as presently conducted.  

Developer represents and warrants that there is no Mortgage, existing lien or encumbrance 

recorded against the Project Site that, upon foreclosure or the exercise of remedies, would permit 

the beneficiary of the Mortgage, lien or encumbrance to eliminate or wipe out the obligations set 

forth in this Agreement that run with applicable land.   

16.2 No Inability to Perform; Valid Execution.  Developer represents and 

warrants that it is not a party to any other agreement that would conflict with Developer's 

obligations under this Agreement and it has no knowledge of any inability to perform its 

obligations under this Agreement.  The execution and delivery of this Agreement and the 
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agreements contemplated hereby by Developer have been duly and validly authorized by all 

necessary action.  This Agreement will be a legal, valid and binding obligation of Developer, 

enforceable against Developer in accordance with its terms. 

16.3 Conflict of Interest.  Through its execution of this Agreement, Developer 

acknowledges that it is familiar with the provisions of Section 15.103 of the City's Charter, 

Article III, Chapter 2 of the City's Campaign and Governmental Conduct Code, and 

Section 87100 et seq. and Section 1090 et seq. of the California Government Code, and certifies 

that it does not know of any facts which constitute a violation of said provisions and agrees that 

it will immediately notify the City if it becomes aware of any such fact during the Term. 

16.4 Notification of Limitations on Contributions.  By executing this 

Agreement, Developer acknowledges its obligations under section 1.126 of the City’s Campaign 

and Governmental Conduct Code, which prohibits any person who contracts with, or is seeking a 

contract with, any department of the City for the rendition of personal services, for the furnishing 

of any material, supplies or equipment, for the sale or lease of any land or building, for a grant, 

loan or loan guarantee, or for a development agreement, from making any campaign contribution 

to (i) a City elected official if the contract must be approved by that official, a board on which 

that official serves, or the board of a state agency on which an appointee of that official serves, 

(ii) a candidate for that City elective office, or (iii) a committee controlled by such elected 

official or a candidate for that office, at any time from the submission of a proposal for the 

contract until the later of either the termination of negotiations for such contract or twelve 

months after the date the City approves the contract.  The prohibition on contributions applies to 

each prospective party to the contract; each member of Developer’s board of directors; 

Developer’s chairperson, chief executive officer, chief financial officer and chief operating 
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officer; any person with an ownership interest of more than 10% in Developer; any subcontractor 

listed in the bid or contract; and any committee that is sponsored or controlled by Developer.  

Developer certifies that it has informed each such person of the limitation on contributions 

imposed by Section 1.126 by the time it submitted a proposal for the contract, and has provided 

the names of the persons required to be informed to the City department with whom it is 

contracting. 

16.5 Other Documents.  To the current, actual knowledge of ________ and 

______________, after reasonable inquiry, no document furnished by Developer to the City with 

its application for this Agreement nor this Agreement contains any untrue statement of material 

fact or omits a material fact necessary to make the statements contained therein, or herein, not 

misleading under the circumstances under which any such statement shall have been made. 

16.6 No Bankruptcy.  Developer represents and warrants to the City that 

Developer has neither filed nor is the subject of any filing of a petition under the federal 

bankruptcy law or any federal or state insolvency laws or Laws for composition of indebtedness 

or for the reorganization of debtors, and, to the best of Developer’s knowledge, no such filing is 

threatened. 

17. MISCELLANEOUS PROVISIONS 

17.1 Entire Agreement.  This Agreement, including the preamble paragraph, 

Recitals and Exhibits, and the agreements between the Parties specifically referenced in this 

Agreement, constitutes the entire agreement between the Parties with respect to the subject 

matter contained herein.   

17.2 Incorporation of Exhibits.  Except for the Approvals which are listed solely 

for the convenience of the Parties, each Exhibit to this Agreement is incorporated herein and 
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made a part hereof as if set forth in full.  Each reference to an Exhibit in this Agreement shall 

mean that Exhibit as it may be updated or amended from time to time in accordance with the 

terms of this Agreement. 

17.3 Binding Covenants; Run With the Land.   Pursuant to Section 65864 et seq. 

of the Development Agreement Statute, from and after recordation of this Agreement, all of the 

provisions, agreements, rights, powers, standards, terms, covenants and obligations contained in 

this Agreement shall be binding upon the Parties and, subject to the provisions of this 

Agreement, including without limitation Section 13, their respective heirs, successors (by 

merger, consolidation, or otherwise) and assigns, and all persons or entities acquiring the Project 

Site, any lot, parcel or any portion thereof, or any interest therein, whether by sale, operation of 

law, or in any manner whatsoever, and shall inure to the benefit of the Parties and their 

respective heirs, successors (by merger, consolidation or otherwise) and assigns.  Subject to the 

provisions of this Agreement, including without limitation Section 13, all provisions of this 

Agreement shall be enforceable during the Term as equitable servitudes and constitute covenants 

and benefits running with the land pursuant to applicable Law, including but not limited to 

California Civil Code Sections 1468-1470.  

17.4 Applicable Law and Venue.  This Agreement has been executed and 

delivered in and shall be interpreted, construed, and enforced in accordance with the Laws of the 

State of California.  All rights and obligations of the Parties under this Agreement are to be 

performed in the City and County of San Francisco, and the City and County of San Francisco 

shall be the venue for any legal action or proceeding that may be brought, or arise out of, in 

connection with or by reason of this Agreement. 
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17.5 Construction of Agreement.  The Parties have mutually negotiated the 

terms and conditions of this Agreement and its terms and provisions have been reviewed and 

revised by legal counsel for both the City and Developer.  Accordingly, no presumption or rule 

that ambiguities shall be construed against the drafting Party shall apply to the interpretation or 

enforcement of this Agreement.  Language in this Agreement shall be construed as a whole and 

in accordance with its true meaning.  The captions of the paragraphs and subparagraphs of this 

Agreement are for convenience only and shall not be considered or referred to in resolving 

questions of construction.  Each reference in this Agreement to this Agreement or any of the 

Approvals shall be deemed to refer to this Agreement or the Approvals as amended from time to 

time pursuant to the provisions of this Agreement, whether or not the particular reference refers 

to such possible amendment.  In the event of a conflict between the provisions of this Agreement 

and Chapter 56, the provisions of this Agreement will govern and control.   

17.6 Project Is a Private Undertaking; No Joint Venture or Partnership.  The 

development proposed to be undertaken by Developer on the Project Site is a private 

development.  The City has no interest in, responsibility for, or duty to third persons concerning 

any of said improvements.  Developer shall exercise full dominion and control over the Project 

Site, subject only to the limitations and obligations of Developer contained in this Agreement.  

Nothing contained in this Agreement, or in any document executed in connection with this 

Agreement, shall be construed as creating a joint venture or partnership between the City and 

Developer.  Neither Party is acting as the agent of the other Party in any respect hereunder.  

Developer is not a state or governmental actor with respect to any activity conducted by 

Developer hereunder. 
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17.7 Recordation.  Pursuant to the Development Agreement Statute and Chapter 

56, the Clerk of the Board of Supervisors shall have a copy of this Agreement recorded in the 

Official Records within ten (10) days after the Effective Date of this Agreement or any 

amendment thereto, with costs to be borne by Developer. 

17.8 Obligations Not Dischargeable in Bankruptcy.  Developer's obligations 

under this Agreement are not dischargeable in bankruptcy. 

17.9 Survival.  Following expiration of the Term, this Agreement shall be 

deemed terminated and of no further force and effect except for any provision which, by its 

express terms, survive the expiration or termination of this Agreement. 

17.10 Signature in Counterparts.  This Agreement may be executed in duplicate 

counterpart originals, each of which is deemed to be an original, and all of which when taken 

together shall constitute one and the same instrument. 

17.11 Notices.  Any notice or communication required or authorized by this 

Agreement shall be in writing and may be delivered personally or by registered mail, return 

receipt requested.  Notice, whether given by personal delivery or registered mail, shall be 

deemed to have been given and received upon the actual receipt by any of the addressees 

designated below as the person to whom notices are to be sent.  Either Party to this Agreement 

may at any time, upon notice to the other Party, designate any other or additional person or 

address in substitution of the person and address to which such notice or communication shall be 

given.  Such notices or communications shall be given to the Parties at their addresses set forth 

below: 
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To City: 

John Rahaim 
Director of Planning 
San Francisco Planning Department 
1650 Mission Street, Suite 400 
San Francisco, California 94102 

with a copy to: 

Dennis J. Herrera, Esq. 
City Attorney 
City Hall, Room 234 
1 Dr. Carlton B. Goodlett Place 
San Francisco, CA 94102 
Attn: Real Estate/Finance, Flower Mart Project 

To Developer: 

Kilroy Realty Corporation 
100 First Street, Suite 250 
San Francisco, CA 94105 
Attn: Regional Vice President, SF 
 
with a copy to: 
 
Reuben, Junius, & Rose, LLP 
One Bush Street, Suite 600 
San Francisco, CA 94104 
Attn: Daniel Frattin or Tuija Catalano 
 

17.12 Limitations on Actions.  Pursuant to Section 56.19 of the Administrative 

Code, any decision of the Board of Supervisors made pursuant to Chapter 56 shall be final.  Any 

court action or proceeding to attack, review, set aside, void, or annul any final decision or 

determination by the Board of Supervisors shall be commenced within ninety (90) days after 

such decision or determination is final and effective.  Any court action or proceeding to attack, 

review, set aside, void or annul any final decision by (i) the Planning Director made pursuant to 

Administrative Code Section 56.15(d)(3) or (ii) the Planning Commission pursuant to 
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Administrative Code Section 56.17(e) shall be commenced within ninety (90) days after said 

decision is final. 

17.13 Severability.  Except as is otherwise specifically provided for in this 

Agreement with respect to any Laws which conflict with this Agreement, if any term, provision, 

covenant, or condition of this Agreement is held by a court of competent jurisdiction to be 

invalid, void, or unenforceable, the remaining provisions of this Agreement shall continue in full 

force and effect unless enforcement of the remaining portions of this Agreement would be 

unreasonable or grossly inequitable under all the circumstances or would frustrate the purposes 

of this Agreement. 

17.14 MacBride Principles.  The City urges companies doing business in 

Northern Ireland to move toward resolving employment inequities and encourages them to abide 

by the MacBride Principles as expressed in San Francisco Administrative Code Section 12F.1 et 

seq.  The City also urges San Francisco companies to do business with corporations that abide by 

the MacBride Principles.  Developer acknowledges that it has read and understands the above 

statement of the City concerning doing business in Northern Ireland. 

17.15 Tropical Hardwood and Virgin Redwood.  The City urges companies not to 

import, purchase, obtain or use for any purpose, any tropical hardwood, tropical hardwood wood 

product, virgin redwood, or virgin redwood wood product, except as expressly permitted by the 

application of Sections 802(b) and 803(b) of the San Francisco Environment Code. 

17.16 Sunshine.  Developer understands and agrees that under the City's Sunshine 

Ordinance (Administrative Code, Chapter 67) and the California Public Records Act (California 

Government Code Section 250 et seq.), this Agreement and any and all records, information, and 

materials submitted to the City hereunder are public records subject to public disclosure.  To the 
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extent that Developer in good faith believes that any financial materials reasonably requested by 

the City constitutes a trade secret or confidential proprietary information protected from 

disclosure under the Sunshine Ordinance and other Laws, Developer shall mark any such 

materials as such.  When a City official or employee receives a request for information that has 

been so marked or designated, the City may request further evidence or explanation from 

Developer.  If the City determines that the information does not constitute a trade secret or 

proprietary information protected from disclosure, the City shall notify Developer of that 

conclusion and that the information will be released by a specified date in order to provide 

Developer an opportunity to obtain a court order prohibiting disclosure. 

17.17 Non-Liability of City Officials and Others.  Notwithstanding anything to 

the contrary in this Agreement, no individual board member, director, commissioner, officer, 

employee, official or agent of City or other City Parties shall be personally liable to Developer, 

or its successors and assigns, in the event of any Default by City, or for any amount, which may 

become due to Developer, or its successors and assigns, under this Agreement. 

17.18 Non-Liability of Developer Officials and Others.  Notwithstanding 

anything to the contrary in this Agreement, no individual board member, director, commissioner, 

officer, employee, official or agent of Developer or affiliate of Developer shall be personally 

liable to City, or its successors and assigns, in the event of any Default by Developer, or for any 

amount, which may become due to City, or its successors and assigns, under this Agreement. 

17.19 No Third Party Beneficiaries.  There are no third party beneficiaries to this 

Agreement. 

IN WITNESS WHEREOF, the Parties hereto have executed this Agreement as of the day 

and year first above written. 
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CITY: 
 
CITY AND COUNTY OF SAN FRANCISCO,  
a municipal corporation 
 
 
By:   
 John Rahaim 
 Director of Planning 
 

Approved on ______, 2019 
Board of Supervisors Ordinance No. _____ 

Approved as to form: 
 
DENNIS J. HERRERA, City Attorney 
 
 
 
By:  

 
 Elizabeth A. Dietrich      
         Deputy City Attorney 

APPROVED AND AGREED: 

By: ________________________                      
Naomi Kelly, City Administrator 

 

DEVELOPER: 
 
KR FLOWER MART LLC, a Delaware limited 
liability company 

By:  Kilroy Realty, L.P,  
a Delaware limited partnership,  
its Sole Member 
 
By: Kilroy Realty Corporation, 

a Maryland corporation, 
its General Partner 

 
By:        _______________________ 

Name:  _________________  
Title:     _________________ 

 
By:        _______________________ 

Name:  _________________ 
Title:     _________________ 
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A notary public or other officer completing this certificate verifies only the identity of the individual who signed the 
document to which this certificate is attached, and not the truthfulness, accuracy, or validity of that document. 

State of California )  
County of San Francisco )  

On ____________________, before me, ____________________________, a Notary Public, 
personally appeared _______________________________, who proved to me on the basis of 
satisfactory evidence to be the person(s) whose name(s) is/are subscribed to the within 
instrument and acknowledged to me that he/she/they executed the same in his/her/their 
authorized capacity(ies), and that by his/her/their signature(s) on the instrument the person(s), or 
the entity upon behalf of which the person(s) acted, executed the instrument. 

I certify under PENALTY OF PERJURY under the laws of the State of California that the 
foregoing paragraph is true and correct. 

WITNESS my hand and official seal. 

Signature   
 

A notary public or other officer completing this certificate verifies only the identity of the individual who signed the 
document to which this certificate is attached, and not the truthfulness, accuracy, or validity of that document. 

State of California )  
County of San Francisco )  

On ____________________, before me, ____________________________, a Notary Public, 
personally appeared _______________________________, who proved to me on the basis of 
satisfactory evidence to be the person(s) whose name(s) is/are subscribed to the within 
instrument and acknowledged to me that he/she/they executed the same in his/her/their 
authorized capacity(ies), and that by his/her/their signature(s) on the instrument the person(s), or 
the entity upon behalf of which the person(s) acted, executed the instrument. 

I certify under PENALTY OF PERJURY under the laws of the State of California that the 
foregoing paragraph is true and correct. 

WITNESS my hand and official seal. 

Signature   
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A notary public or other officer completing this certificate verifies only the identity of the individual who signed the 
document to which this certificate is attached, and not the truthfulness, accuracy, or validity of that document. 

State of California )  
County of San Francisco )  

On ____________________, before me, ____________________________, a Notary Public, 
personally appeared _______________________________, who proved to me on the basis of 
satisfactory evidence to be the person(s) whose name(s) is/are subscribed to the within 
instrument and acknowledged to me that he/she/they executed the same in his/her/their 
authorized capacity(ies), and that by his/her/their signature(s) on the instrument the person(s), or 
the entity upon behalf of which the person(s) acted, executed the instrument. 

I certify under PENALTY OF PERJURY under the laws of the State of California that the 
foregoing paragraph is true and correct. 

WITNESS my hand and official seal. 

Signature   
 

A notary public or other officer completing this certificate verifies only the identity of the individual who signed the 
document to which this certificate is attached, and not the truthfulness, accuracy, or validity of that document. 

State of California )  
County of San Francisco )  

On ____________________, before me, ____________________________, a Notary Public, 
personally appeared _______________________________, who proved to me on the basis of 
satisfactory evidence to be the person(s) whose name(s) is/are subscribed to the within 
instrument and acknowledged to me that he/she/they executed the same in his/her/their 
authorized capacity(ies), and that by his/her/their signature(s) on the instrument the person(s), or 
the entity upon behalf of which the person(s) acted, executed the instrument. 

I certify under PENALTY OF PERJURY under the laws of the State of California that the 
foregoing paragraph is true and correct. 

WITNESS my hand and official seal. 

Signature   
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RECORDING REQUESTED BY 
CLERK OF THE BOARD OF SUPERVISORS  
OF THE CITY AND COUNTY OF SAN FRANCISCO 
 
(Exempt from Recording Fees 
Pursuant to Government Code  
 
Section 27383) 
 
AND WHEN RECORDED MAIL TO: 
 
Angela Calvillo 
Clerk of the Board of Supervisors 
City Hall, Room 244 
1 Dr. Carlton B. Goodlett Place 
San Francisco, CA 94102 
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DEVELOPMENT AGREEMENT 

BY AND BETWEEN 

THE CITY AND COUNTY OF SAN FRANCISCO 

AND KR FLOWER MART LLC 

THIS DEVELOPMENT AGREEMENT (this “Agreement”) dated for reference 

purposes only as of this ____ day of ________, 2019, is by and between the CITY AND 

COUNTY OF SAN FRANCISCO, a municipal corporation (the “City”), acting by and through 

its Planning Department, and KR FLOWER MART LLC, a Delaware limited liability company 

(“Developer”), pursuant to the authority of Section 65864 et seq. of the California Government 

Code and Chapter 56 of the Administrative Code.  The City and Developer are also sometimes 

referred to individually as a “Party” and together as the “Parties”.  Capitalized terms not 

defined when introduced shall have the meanings given in Article 1. 

RECITALS 

This Agreement is made with reference to the following facts:   

A. Developer owns and operates the approximately 295,144 square foot site along 

Brannan Street between 5th and 6th Streets, on Assessor’s Block 3778, Lots 001B, 002B, 004, 

005, 047 and 048, composed of the 141,992 square feet of flower market, approximately 4,900 

square feet of existing retail uses, 45,549 square feet of vacant PDR space, and surface parking 

lots, as more particularly described on Exhibit A (the “Project Site”).   

B. The Developer proposes a mixed use development that will include three new 

buildings (the Market Hall Building, the Blocks Building, and the Gateway Building) containing 

approximately: 2,032,165 square feet of office space; 89,459 square feet of retail space; 115,000 

rentable square feet of vendor space (including accessory retail space) for a new wholesale 
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flower market; 30 loading spaces; and 769 parking spaces; all as more particularly described in 

Exhibit B.1 (the “Project”) and shown in Exhibit C.1.  The exact numbers listed above may 

change, in keeping with Planning Department standard practices consistent with the Planning 

Code. 

C. In order to satisfy the tenants' request to have an Permanent Off-Site Option (per 

Article 3), the Developer is also seeking entitlements for a revised project that replaces the on-

site new wholesale flower market with approximately 113,036 square feet of other uses at the 

Project Site, consisting of a development with approximately: 2,061,380 square feet of office 

space; 90,976 square feet of retail space; 22,690 square feet of childcare use, including outdoor 

activity area; 9 loading spaces; and 632 vehicle parking spaces, all as more particularly described 

in Exhibit B.2 and shown in Exhibit C.2 (the “Project Variant”).  All references in this 

Agreement to the “Project” shall mean (1) before selection under Article 3, both the Project and 

the Project Variant, and (2) following selection under Article 3, either the Project or the Project 

Variant, whichever is selected.    

D. As part of the Project, Developer will relocate the existing flower market tenants 

to an interim facility constructed by Developer at the Temporary Relocation Site before 

Commencing Construction of the Project.  Upon completion of the Project, Developer shall pay 

to move the flower market tenants back to the Project Site under the Project or to the Permanent 

Off-Site Facility under the Project Variant, as applicable.  Alternatively, in the event the 

Permanent Off-Site Option is exercised, Developer may skip the Temporary Relocation Site and 

move the flower market vendors straight to the Permanent Off-Site Facility if the Permanent Off-

Site Facility has been completed by the time Developer initially moves the flower market 

vendors from the Project Site.  These commitments by Developer, together with certain rent 
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schedule commitments for a period of at least 34.5 years, are also made in a tri-party agreement 

among Developer, Tenant Association, and SFFM, dated as of June 26, 2015, as amended (“Tri-

Party Agreement”).  

E. The Project is anticipated to generate an annual average of approximately 8,050 

construction jobs during construction and, on completion, an approximately $29.9 million annual 

increase in general fund revenues to the City and approximately $9.3 million annual increase in 

non-general fund revenues to the City.   

F. In order to strengthen the public planning process, encourage private participation 

in comprehensive planning, and reduce the economic risk of development, the Legislature of the 

State of California adopted Government Code Section 65864 et seq. (the “Development 

Agreement Statute”), which authorizes the City to enter into a development agreement with any 

person having a legal or equitable interest in real property regarding the development of such 

property.  Pursuant to Government Code Section 65865, the City adopted Chapter 56 of the 

Administrative Code (“Chapter 56”) establishing procedures and requirements for entering into 

a development agreement pursuant to the Development Agreement Statute.  The Parties are 

entering into this Agreement in accordance with the Development Agreement Statute and 

Chapter 56.   The Parties acknowledge that this Agreement is entered into in consideration of 

their respective burdens and benefits, including the representations and warranties, in this 

Agreement.  The Parties also acknowledge that this Agreement is entered into to encourage and 

maintain effective land use planning.  

G. As a result of the development of the Project in accordance with this Agreement, 

the City has determined that additional benefits to the public will accrue that could not be 

obtained through application of existing City ordinances, regulations, and policies.  These 

461 112



additional benefits are essential elements for this Agreement and include development of a new 

permanent home for the flower market, with subsidized rents, the dedication of a housing parcel, 

onsite childcare, workforce commitments and certain public improvements as described herein.    

H. It is the intent of the Parties that all acts referred to in this Agreement shall be 

accomplished in a way as to fully comply with the California Environmental Quality Act 

(California Public Resources Code Section 21000 et seq.; “CEQA”), the CEQA Guidelines 

(Title 14, California Code of Regulations, Section 15000 et seq.), “CEQA Guidelines”), the 

Development Agreement Statute, Chapter 56, the Planning Code, the Enacting Ordinance and all 

other applicable Laws in effect as of the Effective Date.  This Agreement does not limit the 

City's obligation to comply with applicable environmental Laws, including CEQA, before taking 

any discretionary action regarding the Project, or the Developer's obligation to comply with all 

applicable Laws in connection with the development of the Project.  Pursuant to Government 

Code Section 65867.5, this Agreement is a legislative act that is approved in an ordinance by the 

Board of Supervisors.  

I. The Project Site is located in the recently adopted Central SOMA Plan area, 

which was approved by the Board of Supervisors on November 27, 2018 and December 4, 2018, 

pursuant to Ordinance Nos. 282-18, 296-18 and 280-18, Board of Supervisors File Nos. 180490, 

180184, and 180185, respectively, which among other actions rezoned the Project Site for the 

CMUO (Central SOMA Mixed-Use Office) and MUR (Mixed Use Residential) zoning districts, 

and the 270-CS and 160-CS height and bulk districts.   

J. The City analyzed the environmental impacts of the development density 

associated with the Project in the Central SOMA Plan Final Environmental Impact Report 

(“Central SOMA FEIR”), certified by the Planning Commission in Motion No. 20182, on May 
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10, 2018.  Potential development at 2000 Marin Street, as the Temporary Relocation Site, was 

analyzed in the Bayview Hunters Point Redevelopment Projects and Rezoning Final 

Environmental Impact Report (“Bayview FEIR”), which was certified by the San Francisco 

Redevelopment Agency on March 2, 2006. On July 3, 2019, the Environmental Review Officer 

(“ERO”) issued a Community Plan Exemption (“CPE”) and Addendum for the Project and the 

Temporary Relocation Site at 2000 Marin Street, including the mitigation monitoring and 

reporting program (“MMRP”).  The CPE were prepared in accordance with CEQA and issued 

by the Planning Department in Case Nos. 2015-004256ENV.  Copies of the Certificate of 

Determination are on file with the Board of Supervisors in File Nos. 190682 and 190681, and are 

incorporated herein by reference.   

K. On July 18, 2019, the Planning Commission held a public hearing on this 

Agreement and the Project, duly noticed and conducted under the Development Agreement 

Statute and Chapter 56.  Following the public hearing, the Planning Commission granted 

Approvals for the Project and adopted the MMRP, and further determined that the Project and 

this Agreement will, as a whole, and taken in their entirety, continue to be consistent with the 

objectives, policies, general land uses and programs specified in the General Plan, as amended, 

and the policies set forth in Section 101.1 of the Planning Code (together the “General Plan 

Consistency Findings”).  The information in the Central SOMA FEIR, Bayview FEIR, and CPE 

were considered by the City in connection with approval of this Agreement.   

L. On __________, 2019, the Board of Supervisors, having received the Planning 

Commission's recommendations, held a public hearing on this Agreement pursuant to the 

Development Agreement Statute and Chapter 56.  Following the public hearing, the Board made 
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the CEQA Findings required by CEQA, approved this Agreement, incorporating by reference the 

General Plan Consistency Findings.   

M. On __________, 2019, the Board adopted Ordinance Nos. [________] approving 

this Agreement (File No. 190682) and authorizing the Planning Director to execute this 

Agreement on behalf of the City (the “Enacting Ordinance”).  The Enacting Ordinance took 

effect on ___________, 2020. 

Now therefore, for good and valuable consideration, the receipt and sufficiency of which 

are hereby acknowledged, the Parties agree as follows: 

AGREEMENT 

1. DEFINITIONS 

In addition to the definitions set forth in the above preamble paragraph, Recitals and 

elsewhere in this Agreement, the following definitions shall apply to this Agreement: 

1.1 “Addendum” has the meaning set forth in Recital J. 

1.2 “Administrative Code” means the San Francisco Administrative Code. 

1.3 “Affiliate” or “Affiliates” means an entity or person that directly or 

indirectly controls, is controlled by or is under common control with, a Party (or a managing 

partner or managing member of a Party, as the case may be).  For purposes of the foregoing, 

“control” means the ownership of more than fifty percent (50%) of the equity interest in such 

entity, the right to dictate major decisions of the entity, or the right to appoint fifty percent (50%) 

or more of the managers or directors of such entity. 

1.4 “Agreement” means this Development Agreement, including the Recitals 

and Exhibits. 
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1.5 “Alternative Permanent Site” means a Viable site, in lieu of the Project 

Site, for the location of the Permanent Off-Site Facility, pursuant to Section 3 to this Agreement, 

in the event the Permanent Off-Site Option is exercised. 

1.6 “Alternative Option Period” has the meaning set forth in Section 3.5. 

1.7 “Annual Review Date” has the meaning set forth in Section 9.1. 

1.8 “Applicable Laws” has the meaning set forth in Section 6.2 (where not 

capitalized, “applicable Law” has its plain meaning and refers to Laws as otherwise defined 

herein).   

1.9 “Approvals” means the City approvals and entitlements listed on 

Exhibit K. 

1.10 “Assignment and Assumption Agreement” has the meaning set forth in 

Section 13.2.   

1.11 “As Is Relocation Option” has the meaning set forth in Section 3.8.1(b). 

1.12 “Associated Community Benefits” is defined in Section 5.1.   

1.13 “Bayview FEIR” shall have the meaning set forth in Recital J. 

1.14 “Board of Supervisors” or “Board” means the Board of Supervisors of 

the City and County of San Francisco. 

1.15 “Building” means the Market Hall Building, the Blocks Building, or the 

Gateway Building (or collectively, the “Buildings”), as generally described in Exhibit B. 

1.16 “Central SOMA FEIR” shall have the meaning set forth in Recital J. 

1.17 “Central SOMA Plan” shall have the meaning set forth in Recital I. 

1.18 “CEQA” has the meaning set forth in Recital H. 
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1.19 “CEQA Findings” means the CEQA findings made by the Planning 

Commission and the Board of Supervisors in approving this Agreement. 

1.20 “CEQA Guidelines” has the meaning set forth in Recital H. 

1.21 “CFD” means a community facilities district formed over all of the Project 

Site that is established under the CFD Act in accordance with the Central SOMA Plan.  

1.22 “CFD Act” means the San Francisco Special Tax Financing Law (Admin. 

Code ch. 43, art. X), which incorporates the Mello-Roos Act, as amended from time to time. 

1.23 “Chapter 56” has the meaning set forth in Recital F. 

1.24 “City” means the City as defined in the opening paragraph of this 

Agreement.  Unless the context or text specifically provides otherwise, references to the City 

means the City acting by and through the Planning Director or, as necessary, the Planning 

Commission or the Board of Supervisors.   

1.25 “City Agency” or “City Agencies” means the City departments, agencies, 

boards, commissions, and bureaus that execute or consent to this Agreement, or are controlled by 

persons or commissions that have executed or consented to this Agreement, that have subdivision 

or other permit, entitlement or approval authority or jurisdiction over development of the Project, 

or any improvement located on or off the Project Site, including, without limitation, the City 

Administrator, Planning Department, MOHCD, OEWD, SFFD, SFMTA, SFPUC, DPW, DBI, 

together with any successor City agency, department, board, or commission.  Nothing in this 

Agreement shall affect the jurisdiction or discretion of a City department that has not approved or 

consented to this Agreement in connection with the issuance or denial of a Later Approval, 

Relocation Site Approval, or Permanent Off-Site Approval.  The City actions and proceedings 
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subject to this Agreement shall be through the Planning Department, as well as affected City 

Agencies (and when required by applicable Law, the Board of Supervisors). 

1.26 “City Attorney's Office” means the Office of the City Attorney of the City 

and County of San Francisco. 

1.27 “City Costs” means the actual and reasonable costs incurred by a City 

Agency in preparing, adopting or amending this Agreement, in performing its obligations or 

defending its actions under this Agreement or otherwise contemplated by this Agreement, as 

determined on a time and materials basis, including without limitation reasonable attorneys' fees 

and costs and third party costs relating to the Project, the Temporary Relocation Facility, and the 

Permanent Off-Site Facility, but excluding work, hearings, costs or other activities contemplated 

or covered by Processing Fees; provided, however, City Costs shall not include any costs incurred 

by a City Agency in connection with a City Default or which are payable by the City under 

Section 10.6 when Developer is the prevailing party. 

1.28 “City Parties” has the meaning set forth in Section 5.6. 

1.29 “City Report” has the meaning set forth in Section 9.2.2. 

1.30 “City-Wide” means all real property within the territorial limits of the City 

and County of San Francisco, not including any property owned or controlled by the United 

States or by the State of California and therefore not subject to City regulation. 

1.31 “CMA” is defined in Section 13.1. 

1.32 “Commence Construction” means the commencement of physical 

construction of the applicable Building foundation on the Project Site.  

1.33 “Community Benefits” has the meaning set forth in Section 5.1. 

1.34 “Community Benefits Program” has the meaning set forth in Section 5.1. 
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1.35 “CPE” has the meaning set forth in Recital J. 

1.36 “Declaration of Restrictions” has the meaning set forth in Section 3.11. 

1.37 “Default” has the meaning set forth in Section 10.3. 

1.38 “Design Guidelines” means the Key Development Site Guidelines adopted 

as part of the Central SOMA Plan.  

1.39 “Developer” has the meaning set forth in the opening paragraph of this 

Agreement, and shall also include (i) any Transferee as to the applicable Transferred Property, 

and (ii) any Mortgagee or assignee thereof that acquires title to any Foreclosed Property but only 

as to such Foreclosed Property.   

1.40 “Development Agreement Statute” has the meaning set forth in Recital F, 

as in effect as of the Effective Date.   

1.41 “DPW” means the San Francisco Department of Public Works.   

1.42 “Effective Date” has the meaning set forth in Section 2.1. 

1.43 “Enacting Ordinance” has the meaning set forth in Recital M. 

1.44 “Excusable Delay” has the meaning set forth in Section 12.5.2. 

1.45 “Exercise Notice” has the meaning set forth in Section 3.4. 

1.46 “Existing Flower Market” means the improvements existing on the 

Project Site as of Effective Date, excluding the Zappettini Parcel. 

1.47 “Existing Standards” has the meaning set forth in Section 6.2. 

1.48 “Existing Subtenant” means each of those existing flower mart tenants 

who has a sublease for space at the Existing Flower Market as of the Relocation Date.  Only 

Existing Subtenants in Good Standing, as defined in the Tri-Party Agreement, will have the right 

to move to (i) the New Wholesale Flower Market under the Stay Option, or (ii) the Permanent 
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Off-Site Facility under the Permanent Off-Site Option.   

1.49 “Existing Uses” means all existing lawful uses of the existing Buildings 

and improvements (and including, without limitation, pre-existing, non-conforming uses under 

the Planning Code) on the Project Site as of the Effective Date. 

1.50 “Extended Alternative Option Period” has the meaning set forth in 

Section 3.4. 

1.51 “Federal or State Law Exception” has the meaning set forth in 

Section 6.10.1. 

1.52 “Flower Market Obligations” means Developer’s obligations described in 

Article 3 and in subsection 5.1.1.   

1.53 “Foreclosed Property” is defined in Section 11.5. 

1.54 “General Plan Consistency Findings” has the meaning set forth in 

Recital K. 

1.55 “Gross Floor Area” has the meaning set forth in Planning Code 

Section 102 as of the Effective Date. 

1.56 “Impact Fees and Exactions” means any fees, contributions, special taxes, 

exactions, impositions, and dedications charged by the City, including offsets for any applicable 

fee credits, whether as of the date of this Agreement or at any time thereafter during the Term, in 

connection with the development of the Project, including but not limited to the Transportation 

Sustainability Fee (per Planning Code Section 411A), the Jobs-Housing Linkage Fee (per 

Planning Code Section 413), Child Care Fee (per Planning Code Section 414), Art Fee (per 

Planning Code Section 429), School Impact Fee (California Education Code Section 17620), 

Eastern Neighborhoods Infrastructure Impact Fee (per Planning Code Section 423), or fees, 
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dedication or reservation requirements, and obligations for on-or off-site improvements.  Impact 

Fees and Exactions shall not include the Mitigation Measures, Processing Fees, taxes or special 

assessments or school district fees (including CFD special taxes due under the Central SOMA 

Plan), SFPUC Capacity Charges, and any fees, taxes, assessments impositions imposed by Non-

City Agencies, all of which shall be due and payable by Developer as and when due in accordance 

with applicable Laws.  A sample calculation of the applicable Impact Fees and Exactions is 

included in Exhibit P. 

1.57 “Interim Lease” means a lease entered into by Developer, as tenant, and 

the owner of the Temporary Relocation Site, for the temporary flower market, consistent with the 

requirements of the Tri-Party Agreement and this Agreement.   

1.58 “JHL Fee Credit” has the meaning set forth in Section 6.9.1(a). 

1.59 “Later Approval” means (i) any other land use approvals, entitlements, or 

permits from the City or any City Agency other than the Approvals, that are consistent with the 

Approvals and that are necessary or advisable for the implementation of the Project, including 

without limitation, design review approvals, improvement agreements, use permits, demolition 

permits, grading permits, site permits, Building permits, lot line adjustments, sewer and water 

connection permits, major and minor encroachment permits, street and sidewalk modifications, 

street improvement permits, street space permits, permits to alter, certificates of occupancy, 

transit stop relocation permits, subdivision maps, improvement plans, lot mergers, lot line 

adjustments, and re-subdivisions.  A Later Approval shall also include any amendment to the 

foregoing land use approvals, entitlements, or permits, or any amendment to the Approvals that 

are sought by Developer and approved by the City in accordance with the standards set forth in 

this Agreement. 
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1.60 “Law(s)” means the Constitution and laws of the United States, the 

Constitution and laws of the State of California, the laws of the City and County of San Francisco, 

and any codes, statutes, rules, regulations, or executive mandates thereunder, and any State or 

Federal court decision (including any order, injunction or writ) thereunder.  The term “Laws” 

shall refer to any or all Laws as the context may require. 

1.61 “Law Adverse to City” is defined in Section 6.10.4. 

1.62 “Law Adverse to Developer” is defined in Section 6.10.4. 

1.63 “Litigation Extension” has the meaning set forth in Section 12.5.1. 

1.64 “Losses” has the meaning set forth in Section 5.6. 

1.65 “Master Tenant” means the direct tenant or subtenant of Developer at any 

of the Existing Flower Market, the Temporary Relocation Facility, the Permanent Off-Site 

Facility, or the New Wholesale Flower Market, as applicable. 

1.66 “Material Change” means any modification that would materially alter the 

rights, benefits or obligations of the City or Developer under this Agreement that is not consistent 

with the Central SOMA Plan or that (i) extends the Term, (ii) changes the permitted uses of the 

Project Site, (iii) decreases the Community Benefits, (iv) increases the maximum height, density, 

or bulk by more than ten percent (10%) the size of the Project or changes the parking ratios (other 

than as permitted under the Central SOMA Plan), or (vi) reduces the applicable rate for the 

Impact Fees and Exactions.   

1.67 “Mitigation Measures” means the mitigation measures (as defined by 

CEQA) applicable to the Project as set forth in the MMRP or that are necessary to mitigate 

adverse environmental impacts identified through the CEQA process as part of a Later Approval.   
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1.68 “MMRP” means that certain mitigation monitoring and reporting program 

attached hereto as Exhibit L. 

1.69 “Mortgage” means a mortgage, deed of trust or other lien on all or part of 

the Project Site or the Alternative Permanent Site to secure an obligation made by the property 

owner or holder of a leasehold interest. 

1.70 “Mortgagee” means (i) any mortgagee or beneficiary under a Mortgage, 

and (ii) a person or entity that obtains title to all or part of the Project Site as a result of 

foreclosure proceedings or conveyance or other action in lieu thereof, or other remedial action. 

1.71 “Municipal Code” means the San Francisco Municipal Code.  

1.72 “New City Laws” has the meaning set forth in Section 6.7. 

1.73 “New Wholesale Flower Market” means the approximately 125,000 

square foot flower market (including 10,000 square feet of accessory retail) to be constructed on 

the Project Site as part of the Project, as more particularly described in the project description in 

Exhibit B.1. 

1.74 “Non-City Agency” means Federal, State, and local governmental 

agencies that are independent of the City and not a Party to this Agreement. 

1.75 “OEWD” means the San Francisco Office of Economic and Workforce 

Development. 

1.76 “Official Records” means the official real estate records of the City and 

County of San Francisco, as maintained by the City's Assessor-Recorder's Office. 

1.77 “Party” and “Parties” has the meaning set forth in the opening paragraph 

of this Agreement and shall also include any party that becomes a party to this Agreement, such 

as a Transferee. 
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1.78 “Permanent Off-Site Approvals” means the Permanent Off-Site Building 

Approvals and the Permanent Off-Site Entitlement Approvals.  

1.79 “Permanent Off-Site Building Approvals” means the first site permit or 

first building permit issued by the City or any City Agency, other than the Approvals, for the 

Alternative Permanent Site and/or the Permanent Off-Site Facility.  

1.80 “Permanent Off-Site Entitlement Approvals” means any land use 

approval or entitlement issued by the City or any City Agency, other than the Approvals, that are 

necessary for the use of the Permanent Off-Site Facility and the Alternative Permanent Site as a 

wholesale flower market with ancillary retail uses, including without limitation Planning 

Commission and/or Planning Department entitlements, Planning Code amendments, and 

completion of CEQA review. 

1.81 “Permanent Off-Site Facility” means a permanent flower market facility 

to be constructed at the Alternative Permanent Site, in lieu of the New Wholesale Flower Market 

at the Project Site, pursuant to Section 3 and Exhibit F-1 to this Agreement, in the event the 

Permanent Off-Site Option is exercised, as more particularly set forth in Section 3.7.   

1.82 “Permanent Off-Site Master Lease” means a lease for the Alternative 

Permanent Site entered into by Developer, as the landlord, and Master Tenant, as the tenant, for a 

term of no less than 34.5 years or 35 years, as approved by the City, after the relocation of the 

Vendors.  

1.83 “Permanent Off-Site Notice” has the meaning set forth in Section 3.3. 

1.84 “Permanent Off-Site Option” means an option whereby in lieu of a New 

Wholesale Flower Market at the Project Site, a Permanent Off-Site Facility is constructed at the 

Alternative Permanent Site and leased pursuant to the Permanent Off-Site Master Lease.  
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1.85 “Phase” means either Phase 1(a), Phase 1(b) or Phase 1(c), as applicable. 

1.86 “Phase 1(a)” means the issuance of a certificate of occupancy and/or final 

completion for the Blocks Building and the completion of the Associated Community Benefits 

and public improvements described in Exhibit H.  If the Stay Option is exercised, Phase 1(a) will 

not be deemed complete until all Post-Development Subtenants who have entered into a Post-

Development Sublease have been relocated back to the Project as part of Developer’s relocation 

program in accordance with the Tri-Party Agreement. 

1.87 “Phase 1(b)” means the issuance of a certificate of occupancy and/or final 

completion for the Market Hall Building and the completion of the Associated Community 

Benefits and public improvements described in Exhibit H.   

1.88 “Phase 1(c)” means the issuance of a certificate of occupancy and/or final 

completion for the Gateway Building and the completion of the Associated Community Benefits 

and public improvements described in Exhibit H. 

1.89 “Planning Code” means the San Francisco Planning Code. 

1.90 “Planning Commission” means the Planning Commission of the City and 

County of San Francisco. 

1.91 “Planning Department” means the Planning Department of the City and 

County of San Francisco. 

1.92 “Planning Director” means the Director of Planning of the City and 

County of San Francisco. 

1.93 “Post-Development Subtenant” means each of those Existing Subtenants 

and Pre-Development Subtenants who pursuant to the terms of the Tri-Party Agreement enter into 
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a Post-Development Sublease with the owner or master lessor thereof at the New Wholesale 

Flower Market.  

1.94 “Post-Development Sublease” means a lease agreement at the New 

Wholesale Flower Market between Developer or the master lessor of the New Wholesale Flower 

Market and each Post-Development Subtenant. 

1.95 “Pre-Development Subtenant” means each of those existing flower mart 

tenants who, in accordance with the terms of the Tri-Party Agreement (and the Pre-Development 

Lease defined therein), entered into a Pre-Development Sublease for space at the Existing Flower 

Market or the Temporary Relocation Site, as applicable.  Only Pre-Development Subtenants that 

remain in Good Standing, as defined in the Tri-Party Agreement, will have the right to move to (i) 

the New Wholesale Flower Market under the Stay Option, or (ii) the Permanent Off-Site Facility 

under the Permanent Off-Site Option.  

1.96 “Processing Fees” means the standard fee imposed by the City upon the 

submission of an application for a permit or approval, which is not an Impact Fee or Exaction, in 

accordance with the City practice on a City-Wide basis.  

1.97 “Project” means either the Project or the Project Variant, once determined 

in accordance with Article 3, together with Developer's rights and obligations under this 

Agreement. 

1.98 “Project Open Space” means the privately owned, publicly accessible 

open space described in Exhibit I. 

1.99 “Project Site” has the meaning set forth in Recital A, and as more 

particularly described in Exhibit A.  
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1.100 “Project Variant” means the mixed use development project described in 

Recital C and Exhibit B.2 and the Approvals.  

1.101 “Public Health and Safety Exception” has the meaning set forth in 

Section 6.10.1. 

1.102 “Public Improvements” means the following improvements: (i) new 

sidewalks and sidewalk amenities at a width and design to be determined by DPW and Planning 

Department staff in accordance with the Better Streets Plan, Central SOMA Plan, and Planning 

Code, (ii) curbs on the portions of Brannan, Fifth, Sixth, and Morris Streets adjoining the Project 

Site as outlined in the drawings attached to the Approvals from the Planning Commission; (iii) 

off-site public open space improvements under the elevated portion of Interstate-80 between.   

1.103 “Relocation Date” means the date on which all of the Vendors who wish 

to be relocated to the Temporary Relocation Facility, or to the Permanent Off-Site Facility, as 

applicable, are relocated by Developer in accordance with the Tri-Party Agreement.   

1.104 “Relocation Matters” has the meaning set forth in Section 3.3. 

1.105 “Relocation Option During Litigation Pendency” has the meaning set 

forth in Section 3.8.2(d). 

1.106 “Relocation Site Approval” means land use approvals and Planning Code 

exceptions applicable to the Temporary Relocation Site at 2000 Marin set forth on Exhibit Q, 

and any land use approvals, entitlement, or permit, from the City or any City Agency, other than 

Approvals or Later Approvals, that are necessary or advisable for the interim use of the 

Temporary Relocation Site located at 2000 Marin by the Existing Subtenants and Pre-

Development Subtenants during the construction of the Project.   

1.107 “SFFD” means the San Francisco Fire Department. 
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1.108 “SFFM” means San Francisco Flower Mart LLC, a California limited 

liability company. 

1.109 “SFMTA” means the San Francisco Municipal Transportation Agency. 

1.110 “SFPUC” means the San Francisco Public Utilities Commission. 

1.111 “SFPUC Capacity Charges” means all water and sewer capacity and 

connection fees and charges payable to the SFPUC, as and when due in accordance with the-

applicable City requirements.  

1.112 “Stay Notice” has the meaning set forth in Section 3.3. 

1.113 “Stay Option” means Developer construction of a New Wholesale Flower 

Market at the Project Site.  

1.114  “Subdivision Code” means the San Francisco Subdivision Code. 

1.115 “Subdivision Map Act” means the California Subdivision Map Act, 

California Government Code § 66410 et seq. 

1.116 “Temporary Relocation Facility” means the temporary flower market 

facility to be built by Developer (if at all) at no cost to the City or to the flower market Vendors, 

and meeting the requirements of Exhibit E.   

1.117 “Temporary Relocation Site” means a Viable site owned by Developer, 

or leased by Developer under the Interim Lease, for the Temporary Relocation Facility.  In the 

event the Stay Option is exercised, the Temporary Relocation Site will be at 2000 Marin so long 

as no other mutually agreeable Viable temporary site is selected by the Parties and Developer has 

entered into an Interim Lease for 2000 Marin.  

1.118 “Tenant Association” means the San Francisco Flower Market Tenants’ 

Association. 
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1.119 “Tenant Option Period” has the meaning set forth in Section 3.3. 

1.120 “Term” has the meaning set forth in Section 2.2. 

1.121 “Third-Party Challenge” means any administrative, legal or equitable 

action or proceeding instituted by any party other than the City or Developer challenging the 

validity or performance of any provision of this Agreement, the Project, the Approvals, Later 

Approvals, the CPE or other actions taken pursuant to CEQA, or other approvals under Laws 

relating to the Project, any action taken by the City or Developer in furtherance of this 

Agreement, or any combination thereof relating to the Project or any portion thereof.   

1.122 “Transfer,” “Transferee” and “Transferred Property” have the 

meanings set forth in Section 13.1, and in all events excludes (1) a transfer of ownership or 

membership interests in Developer or any Transferee, (2) grants of easement or of occupancy 

rights for existing or completed Buildings or other improvements (including, without limitation, 

space leases in Buildings), and (3) the placement of a Mortgage on the Project Site. 

1.123 “Transfer Agreement” means that certain Agreement for Transfer of Real 

Estate attached as Exhibit S for the transfer of property outside the Project Site from Developer to 

the City to be used by the City for the development of affordable housing or to fund the 

development of affordable housing, as may be determined by City.  

1.124 “Transfer Parcel” means vacant, unimproved land within the Central or 

Western SoMa Plan Area, not less than 14,000 square feet, identified by Developer and 

acceptable to MOHCD, for conveyance to the City in accordance with the Transfer Agreement; 

1.125 “Transportation Program” means the transportation program set forth in 

Exhibit J. 

1.126 “Tri-Party Agreement” means that certain Tri-Party Agreement among 
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Developer, the Tenant Association, and the SFFM, dated as of June 26, 2015, and amended and 

restated on ________, 2019.  

1.127 “Ultimately Granted” means (i) any and all applicable appeal periods for 

the filing of any administrative or judicial appeal challenging the issuance or effectiveness of any 

of the Approvals, this Agreement or the CPE shall have expired and no such appeal shall have 

been filed, or if such an administrative or judicial appeal is filed, the Approvals, this Agreement 

or the CPE, as applicable, shall have been upheld by a final decision in each such appeal without 

adverse effect on the applicable Approval, this Agreement or the CPE, and (ii) if a referendum 

petition relating to this Agreement is timely and duly circulated and filed, certified as valid and 

the City holds an election, the date the election results on the ballot measure are certified by the 

Board of Supervisors in the manner provided by the Elections Code reflecting the final defeat or 

rejection of the referendum. 

1.128 “Vendors” means the Existing Subtenants and Pre-Development 

Subtenants that wish to be relocated to the Temporary Relocation Facility or the Permanent Off-

Site Facility, as the context requires, in accordance with the Tri-Party Agreement and either the 

Pre-Development Master Lease or Permanent Off-Site Master Lease, as applicable. 

1.129 “Vested Elements” has the meaning set forth in Section 6.1. 

1.130 “Viable” has the meaning set forth in Section 3.7 with respect to 

Permanent Off-Site Facility.  For a Temporary Relocation Site, “Viable” means that the following 

conditions are met: (i) the site is in San Francisco; (ii) the site is or can be made vacant on a 

reasonable schedule, taking into account the time needed to obtain any governmental approvals 

required to use the site as a wholesale flower market with ancillary retail uses; (iii) the size, 

configuration and location of the site is suitable for use as a wholesale flower market and can 
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accommodate the design and specifications set forth in Exhibit E for the Temporary Relocation 

Facility; (iv) the site is owned by Developer or under an Interim Lease with Developer; and (v) 

the site has an existing building that substantially meets, or could be modified so as to 

substantially meet, the requirements in Exhibit E for the Temporary Relocation Facility, or on 

which such a building could be constructed by Developer.  

1.131 “Workforce Agreement” means the Workforce Agreement attached 

hereto as Exhibit O. 

1.132 “Zappettini Parcel” means Assessor’s Lots 047 and 048 on Block 3778.   

2. EFFECTIVE DATE; TERM 

2.1 Effective Date.  This Agreement shall take effect upon the later of (i) the 

full execution and delivery of this Agreement by the Parties and (ii) the date the Enacting 

Ordinance is effective and operative.   

2.2 Term.  The initial term of this Agreement shall commence upon the 

Effective Date and shall continue in full force and effect for ten (10) years thereafter (the “Initial 

Term”), unless extended or earlier terminated as provided herein, provided however, that (i) the 

Initial Term shall be extended for each day of a Litigation Extension, and (ii) Developer shall 

have the right to terminate this Agreement with respect to the first Phase upon completion of the 

first Phase, including all Associated Community Benefits for the Phase 1(a), as set forth in 

Section 8.1.  If Developer Commences Construction of the first Phase during the Initial Term and 

thereafter continues to diligently prosecute the first Phase to completion, and is not in Default (or 

has cured a Default pursuant to Section 10.3) under this Agreement between the date of exercise 

and the date the Initial Term expires, then Developer shall have the right to extend the term of this 

Agreement for an additional five (5) years (the “Extended Term”) by delivering to the City, at 
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any time during the last year of the Initial Term, a notice of extension.  The 5-year extension shall 

be automatic upon Developer’s delivery of the extension notice unless Developer is in Default 

(not including a Default that was cured pursuant to Section 10.3) at the time Developer sends the 

notice or before the start of the Extended Term, in which case the City may reject the notice by 

written notice of rejection to Developer.  The term of this Agreement (the “Term”) shall mean the 

Initial Term plus, if applicable, the Extended Term.  The performance period or the term for any 

Approval or Later Approval shall be for the longer of the Term or the performance period or term 

otherwise applicable to such Approval or Later Approval.  Following expiration of the Term, this 

Agreement shall be deemed terminated and of no further force or effect except for any provisions 

which, by their express terms, survive the expiration or termination of this Agreement. 

2.3 Phasing.  Developer anticipates completing Phase 1(a) first, before Phase 

1(b) or Phase 1(c); however, Developer may alter the anticipated phasing, including completion 

of multiple Phases simultaneously, so long as the Flower Market Obligations and the Associated 

Community Benefits for Phase 1(a) described in Exhibit H are completed prior to Developer’s 

receipt of the first certificate of occupancy for any Phase or portion thereof.  

3. TEMPORARY RELOCATION SITE AND PERMANENT OFF-SITE 

FACILITY 

3.1 Temporary Relocation Site.  Before Developer may begin demolition on 

the portion of the Project Site other than the Zappettini Parcel, Developer shall (a) obtain the 

exclusive right to occupy (based on an Interim Lease or ownership interest) improved or 

unimproved real property for use of the Temporary Relocation Site, consistent with the 

requirements of the Tri-Party Agreement and this Agreement, (b) complete the Temporary 

Relocation Facility in accordance with the specifications set forth in Exhibit E, and (c) move the 
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Vendors that occupy the Existing Flower Market as of the Relocation Date and wish to be 

relocated to the Temporary Relocation Facility at no cost to the Vendors in accordance with the 

Tri-Party Agreement.  Developer shall ensure that the Vendors have the continuing right to 

occupy the Temporary Relocation Facility under the Interim Lease, on the same terms of their 

then-existing subleases at the Project Site (subject to any negotiated changes in the Tri-Party 

Agreement) for not less than six (6) years, including any extension options, from the Interim 

Lease commencement date; provided the City may agree to a shorter term if the City determines 

that less time is needed for the completion of construction of the New Wholesale Flower Market 

or the Permanent Off-Site Facility, whichever is the case.  Notwithstanding the foregoing, 

Developer may skip the Temporary Relocation Facility and move the Vendors straight to the 

Alternative Permanent Site if the Permanent Off-Site Option is selected when the Permanent Off-

Site Facility at the Alternative Permanent Site is complete. 

3.2 Permanent Off-Site Option or Stay Option.  As set forth in this Article 3, 

the City shall elect either the Permanent Off-Site Option or the Stay Option.  Following the City’s 

election, Developer shall either (i) complete the New Wholesale Flower Market at the Project Site 

under the Stay Option, or (ii) complete the Permanent Off-Site Facility at the Alternative 

Permanent Site under the Permanent Off-Site Option.   

3.3 Tenant Option Period.  Tenant Association, acting through its counsel, will 

send to the City, with a copy to Developer, a notice requesting that the City proceed with the Stay 

Option in the form attached as Exhibit G-2 (the “Stay Notice”) or the Permanent Off-Site Option 

in the form attached as Exhibit G-3 (the “Permanent Off-Site Notice”) on or before thirty (30) 

days after the Effective Date (“Tenant Option Period”).  The Stay Notice or the Permanent Off-

Site Notice shall be sent by the Tenant Association’s counsel, confirming that the Tenant 
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Association has affirmatively voted and approved, at a duly noticed and held election in 

accordance with the Tenant Association’s bylaws to choose either the Stay Option or the 

Permanent Off-Site Option, and shall include, substantially in the form and content in the “Tenant 

Association Release and Indemnity” included in Exhibits G-2 and G-3, (1) a release of any claims 

by the Tenant Association against the City regarding this Agreement, the Tri-Party Agreement 

and any other related documents, the Temporary Relocation Site, New Wholesale Flower Market, 

the Alternative Permanent Site, and the relocation of Vendors in connection with the Project or 

the Project Variant (collectively, the “Relocation Matters”), (2) a release of any claims by the 

Tenant Association against Developer for the Relocation Matters, but excluding all of 

Developer’s prospective obligations under this Agreement and any other agreement between the 

Tenant Association and Developer; and (3) an indemnity by the Tenant Association, in favor of 

the City and Developer, for any claims made by any flower market vendor challenging any of the 

Relocation Matters.    

3.4 Stay Option Exercise.  If the Tenant Association elects the Stay Option and 

sends the Stay Notice before the end of the Tenant Option Period, the City will send the Exercise 

Notice in the form attached as Exhibit G-1 (the “Exercise Notice”) to Developer within five 

business (5) days after receipt of the Stay Notice, electing the Stay Option if, on before the date 

that is sixty (60) days after the expiration of the Tenant Option Period (“Alternative Option 

Period”), which may be extended at Developer’s request by an additional thirty (30) days or 

longer (“Extended Alternative Option Period”), Developer delivers to the City, with a copy to 

the Tenant Association, an executed Interim Lease for the Temporary Relocation Facility or proof 

of Temporary Relocation Site ownership.  If the Stay Option is exercised the Permanent Off-Site 
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Option shall terminate and be no further force or effect.  Upon such election, Developer shall 

proceed with the New Wholesale Flower Market on the Project Site and not the Project Variant. 

3.5 Permanent Off-Site Option Exercise.  If the Tenant Association elects the 

Permanent Off-Site Option and sends the Permanent Off-Site Notice to the City before the end of 

the Tenant Option Period, the City shall exercise the Permanent Off-Site Option if, on or before 

the expiration of the Alternative Option Period or the Extended Alternative Option Period, as 

applicable, Developer delivers to the City, with a copy to the Tenant Association, preliminary 

conceptual plans for a Viable location in San Francisco for the Permanent Off-Site Facility, and 

the City agrees that the proposed Alternative Permanent Site is Viable.  If the Developer does not 

deliver the above-mentioned conceptual plans in a timely manner or if the City does not agree that 

the Alternative Permanent Site is Viable, the Extended Alternative Option Period is extended 

until such time when the plans are delivered to the City or the City agrees that the Alternative 

Permanent Site is Viable, as applicable.  The City shall exercise the Permanent Off-Site Option by 

delivery of the Exercise Notice to Developer in the form attached as Exhibit G-1 within five (5) 

business days after receipt of the above-mentioned information from Developer.     

3.6 Tenant Failure to Exercise; Final City Election.  If the City does not receive 

the Permanent Off-Site Notice or the Stay Notice before the end of the Tenant Option Period, the 

City has the right, in its sole discretion, to elect either the Permanent Off-Site Option or the Stay 

Option based upon all of the information available to it.  The City shall make such election by 

delivering the Exercise Notice to Developer, with a copy to the Tenant Association, within fifteen 

(15) days after the Alternative Option Period or the Extended Alternative Option Period, as 

applicable.  If the City fails to send the Exercise Notice by the end of such fifteen (15) day period, 
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then Developer shall have the right to choose between the Stay Option and the Permanent Off-

Site Option. 

3.7 Permanent Off-Site Facility Construction.  The Permanent Off-Site Option 

is designed to provide for the renovation of existing building(s) and/or construction of new 

building(s) in order to create a permanent wholesale flower market at an Alternative Permanent 

Site by Developer (the “Permanent Off-Site Facility”).  The Permanent Off-Site Facility 

constructed by Developer shall be on a Viable Alternative Permanent Site.  “Viable” for purposes 

of an Alternative Permanent Site means that the following conditions are met: (i) the site is in San 

Francisco; (ii) the site is not a publicly owned site; (iii) the site is mutually agreeable to Developer 

and Tenant Association; (iv) the site is either owned by Developer or leased by Developer for a 

term of at least 34.5 years or 35 years, as approved by the City; and (v) any lienholder with an 

interest in the site superior to the Permanent Off-Site Master Lease has provided reasonable non-

disturbance protections to the Master Tenant and to any subtenants under the Permanent Off-Site 

Master Lease.   

3.8 Completion of Design and Construction Documents.  Following exercise of 

the Permanent Off-Site Option, Developer shall complete design and construction documents for 

the Permanent Off-Site Facility consistent with the specifications in Exhibit F-1 and the 

Permanent Off-Site Master Lease, submit applications for the Permanent Off-Site Approvals to 

the City, and shall construct the Permanent Off-Site Facility in accordance with the specifications 

in Exhibit F-1 and the Permanent Off-Site Master Lease. 

3.8.1 If  the Permanent Off-Site Option is exercised and any of the 

following circumstances occur: (i) the Permanent Off-Site Entitlement Approvals are not 

initially granted within the approval deadlines for environmental determinations specified 
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by Section 1(a) of Executive Directive No. 17-02 issued by Mayor Edwin M. Lee starting 

from the date of receipt of Developer’s complete response to the first Notice of Planning 

Department Requirements issued by the Planning Department, subject to a 60-day cure 

period for the City (such period to commence upon written notice from Developer to the 

City and SFFM) to initially grant such Permanent Off-Site Entitlement Approvals and an 

extension period of up to one hundred twenty (120) days in the event that an 

administrative appeal is filed challenging the Permanent Off-Site Entitlement Approvals, 

and provided that in no case shall the approval time period be less than nine (9) months; 

(ii) the Permanent Off-Site Building Approvals are not finally granted within six (6) 

months starting from later to occur of the date the Permanent Off-Site Entitlement 

Approvals are initially granted or the date of acceptance by the City of a complete 

application for Developer’s first site permit or first building permit for the Alternative 

Permanent Site, subject to a 60-day cure period (such period to commence upon written 

notice from Developer to the City and SFFM) for the City to finally grant such Permanent 

Off-Site Building Approvals and subject to an extension for the period of any appeal of 

the Permanent Off-Site Building Approvals; provided that the City agrees that it will 

process the Permanent Off-Site Building Approvals in parallel with the pendency of the 

Permanent Off-Site Entitlement Approvals in accordance with its standard practices; (iii) 

an administrative appeal or judicial challenge is filed by Tenant Association, SFFM, or 

any vendor at the Existing Flower Market challenging the Permanent Off-Site Approvals, 

subject to a 60-day cure period (such period to commence upon written notice from 

Developer to the City and SFFM) for such parties to withdraw the administrative appeal(s) 

or expunge judicial challenge(s); or (iv) a judicial challenge is filed by any party 
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challenging the Alternative Permanent Site Approvals for the Permanent Off-Site Facility 

that results in the issuance of an injunction prohibiting the issuance of building permits, 

commencement of construction, and/or occupancy of the Permanent Off-Site Facility 

pursuant to the Permanent Off-Site Approvals, subject to a 120-day cure period (such 

period to commence upon written notice from Developer to the City and SFFM) for the 

injunction to be lifted, then all of the following shall apply:   

(a) Developer may terminate the Pre-Development 

Lease by delivering six (6) months prior written notice to SFFM, with a copy to the City, 

and notwithstanding Section 3.1 requirements regarding commencement of demolition on 

the Project Site to the contrary, upon the Pre-Development Lease termination Developer 

may begin demolition of the Project Site and construction of the Project; and 

(b) If Developer terminates the Pre-Development 

Lease, then upon delivery of Developer’s termination notice pursuant to Section 3.8.1(a), 

Developer shall provide SFFM a right to relocate to the Permanent Off-Site Facility 

pursuant to the Permanent Off-Site Master Lease, with the exception that the Permanent 

Off-Site Master Lease shall be amended to provide for the acceptance of the Permanent 

Off-Site Facility in an “as is” condition (“As Is Relocation Option”), which  means the 

condition existing at the Alternative Permanent Site as of SFFM’s exercise of the As Is 

Relocation Option; and 

(c) Within 60 days of the receipt of Developer’s 

termination notice, SFFM shall either: (i) accept the As Is Relocation Option, pursuant to 

the terms of the Permanent Off-Site Master Lease, with the exception that the Permanent 

Off-Site Master Lease shall be amended to provide for the acceptance of the Permanent 
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Off-Site Facility in an “as is” condition per Section 3.8.1(b), and Developer shall provide 

SFFM a payment of Fifteen Million Dollars ($15,000,000) for any tenant improvements 

SFFM elects to complete to the Permanent Off-Site Facility; or (ii) reject, or fail to timely 

exercise, the As Is Relocation Option, in which case upon the effective date for the 

termination of the Pre-Development Lease, Developer shall provide SFFM a payment of 

Fifteen Million Dollars ($15,000,000), and Developer may utilize, lease, sell or encumber 

the Permanent Off-Site Facility and the Alternative Permanent Site in any manner it 

desires, consistent with zoning and any required approvals, and the City shall process any 

permits or approvals for the Permanent Off-Site Facility and the Alternative Permanent 

Site in its normal course of permitting and shall not unreasonably withhold any approvals 

for the Permanent Off-Site Facility or the Alternative Permanent Site, provided that 

Developer shall dedicate new or existing space for production, distribution and/or repair 

(“PDR”) use in an amount equal to the square footage of legal PDR use existing at the 

Alternative Permanent Site before the issuance of the Permanent Off-Site Approvals for a 

minimum of 34.5 years, at Developer’s sole discretion, either at the Alternative Permanent 

Site, the Project Site, or any other site or sites in San Francisco; and   

(d) In the cases described in Section 3.8.1 (i), (ii), or 

(iv) above, then in addition to its choice of remedies described in the foregoing sentence 

and despite termination of the Pre-Development Lease, in lieu of the initial payment of 

$15,000,000, SFFM may choose to require Developer to diligently pursue the Permanent 

Off-Site Approvals and complete construction of the Permanent Off-Site Facility 

consistent with Exhibit F-1 and the Permanent Off-Site Master Lease for a period of 

twenty-four (24) months after SFFM’s election, and if completion (i) occurs by the end of 
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such period then upon completion Developer shall relocate all Vendors who wish to be 

relocated to the Permanent Off-Site Facility pursuant to the Permanent Off-Site Master 

Lease, or (ii) does not occur by the end of such period then Developer shall pay 

$15,000,000 to SFFM upon expiration of such period. 

3.8.2 In the event that a filing and pendency of a judicial 

challenge on the Permanent Off-Site Approvals exists and was filed by a party other than 

Tenant Association, SFFM, or any vendor at the Existing Flower Market, and no 

injunction is issued preventing the issuance of the Permanent Off-Site Approvals, then 

during the pendency of such challenge Developer may not effect termination of the Pre-

Development Lease prior to the conclusion of such challenge and may either wait for 

resolution of the challenge, or may proceed with the construction of the Permanent Off-

Site Facility consistent with the Permanent Off-Site Approvals and Exhibit F-1 in which 

case all of the following shall apply: 

(a) Unless prohibited by injunction, City Agencies shall 

not stop the processing or issuance of building permits or approvals due to such judicial 

challenge and, provided that Developer obtains any necessary Later Approvals, shall allow 

development of the Permanent Off-Site Facility to proceed consistent with the Permanent 

Off-Site Approvals; and  

(b) Developer shall give SFFM a right to relocate to the 

Permanent Off-Site Facility after Developer’s completion of the Permanent Off-Site 

Facility in accordance with Exhibit F-1 and pursuant to the Permanent Off-Site Approvals 

(“Relocation Option During Litigation Pendency”); and  

(c) Within 60 days of its receipt of Developer’s 
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Relocation Option During Litigation Pendency notice, SFFM shall either: (i) accept the 

Relocation Option During Litigation Pendency, pursuant to the terms of the Permanent 

Off-Site Master Lease, with the exception that the Permanent Off-Site Master Lease shall 

be amended to provide for SFFM acceptance of any limitations or restrictions (whether 

occupancy or improvement related) which may be imposed by the verdict in the judicial 

challenge (subject to SFFM’s right to pursue any approvals or other authorizations to 

eliminate any compliance issues established by such a verdict), in which case Developer 

shall complete construction of the Permanent Off-Site Facility consistent with the 

specifications in Exhibit F-1, and upon the Relocation Date the Pre-Development Lease 

shall terminate; or (ii) reject or fail to timely exercise the Relocation Option During 

Litigation Pendency, in which case the Pre-Development Lease shall terminate no less 

than six (6) months after delivery of the Relocation Option During Litigation Pendency 

notice, Developer shall provide SFFM a payment of Fifteen Million Dollars 

($15,000,000), and Developer may utilize, lease, sell or encumber the Permanent Off-Site 

Facility and the Alternative Permanent Site in any manner it desires, consistent with 

zoning and any required approvals, and the City shall process any permits or approvals for 

the Permanent Off-Site Facility and the Alternative Permanent Site in its normal course of 

permitting and shall not unreasonably withhold any approvals for the Permanent Off-Site 

Facility or the Alternative Permanent Site, provided that Developer shall dedicate new or 

existing space for production, distribution and/or repair (“PDR”) use in an amount equal 

to the square footage of legal PDR use existing at the Alternative Permanent Site before 

the issuance of the Permanent Off-Site Approvals for a minimum of 34.5 years, at 

Developer’s sole discretion, either at the Alternative Permanent Site, the Project Site, or 
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any other site or sites in San Francisco. 

3.8.3 In the event that the issuance of any element of the 

Permanent Off-Site Approvals is delayed as a result of (i) Developer’s failure to provide 

requested additional information or materials from City Agencies or to respond to City 

Agencies in a prompt and expeditious manner, or (ii) the filing or pendency of an 

administrative appeal or judicial challenge to any of the Permanent Off-Site Approvals by 

Developer or its Affiliate, then the corresponding period for the affected Permanent Off-

Site Approval shall be extended by the length of such delay. 

3.9 City Decisions.  Except where otherwise noted, all discretionary decisions 

relating to City actions under this Article 3 shall be made jointly by the Planning Director and the 

OEWD Director of Development.  The Planning Director and the OEWD Director of 

Development will consult other City officials as they deem appropriate. 

3.10 No City Liability.  Following exercise of the Permanent Off-Site Option, 

OEWD and Planning staff shall use good faith efforts to assist Developer with the development of 

the Permanent Off-Site Facility at the Alternative Permanent Site.  Following exercise of the Stay 

Option, OEWD and Planning staff shall use good faith efforts to monitor and enforce Developer’s 

obligations to build the New Wholesale Flower Market at the Project Site.  But nothing in this 

Agreement shall create any City liability to Developer, to the Tenant Association, to SFFM, or to 

any flower market vendor relating to the New Wholesale Flower Market, the Permanent Off-Site 

Facility, or to the Relocation Matters.  All interested persons are given notice, and understand and 

agree, that completion of the New Wholesale Flower Market or the Permanent Off-Site Facility 

will likely involve many challenges, and that no particular outcome can be guaranteed.  By 

entering into this Agreement, the City is not guarantying the successful completion of the 
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replacement market or any other result.  The City would not be willing to enter into this 

Agreement without this provision.  Without limiting Developer’s indemnity obligations in this 

Agreement, if and to the extent that City is required to expend any funds or staff time defending 

this Agreement or any discretionary decisions made by the City related to this Article 3 or the 

Relocation Matters from a claim made by the Tenant Association or any flower market vendor, 

such funds and the costs of such staff time shall be included in City Costs.  

3.11 Tri-Party Agreement; Declaration of Restrictions. Developer shall comply 

with its key obligations under the Tri-Party Agreement, including compliance with the rent 

schedule provided in Exhibit D and other key obligations summarized in Exhibit D.  If the 

Permanent Off-Site Option is exercised, then prior to the earlier to occur of (i) issuance of the first 

certificate of occupancy for any portion of the Project (provided that SFFM has not rejected or 

failed to timely exercise either the As Is Relocation Option or the Relocation Option during 

Litigation Pendency pursuant to Section 3.8.1 or Section 3.8.2, in which case no Declaration of 

Restrictions shall be recorded against the Alternative Permanent Site), or (ii) commencement of 

the term of the Permanent Off-Site Master Lease, Developer shall record a Declaration of 

Restrictions (the “Declaration of Restrictions”) against the Alternative Permanent Site 

consistent with the form of document attached in Exhibit D-1 and revised as appropriate with 

such terms and conditions relating to this Agreement, the Permanent Off-Site Master Lease, and 

the Alternative Permanent Site, as the City may reasonably require.  The term of the Declaration 

of Restrictions shall end upon termination of the Permanent Off-Site Master Lease and any 

Deemed Consent Subleases (as defined in the Permanent Off-Site Master Lease), and upon such 

termination the Declaration of Restrictions shall no longer affect the Alternative Permanent Site.  

The City requires recordation of the Declaration of Restrictions to assure that Developer’s 
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commitments to the rent subsidies pursuant to the Permanent Off-Site Master Lease and its 

provision of the public benefit of a continued viable wholesale flower market in San Francisco are 

enforced.  Developer’s breach of the obligations described in Exhibit D or in the Declaration of 

Restrictions, following the notice and cure periods set forth in Section 10.3, shall be a material 

breach of this Agreement.  Developer will provide the City with any information it requests 

relating to the Declaration of Restrictions, the Alternative Permanent Site, and the Permanent Off-

Site Facility in a timely manner, including without limitation information customarily requested 

by the City’s Assessor pursuant to California Revenue & Taxation Code, Sections 71, 441, and 

470 and the right to audit revenues and expenditures relating to the Alternative Permanent Site 

and the Permanent Off-Site Facility.  The provisions of this Section 3.11 shall survive the 

expiration of this Agreement.   

4. GENERAL RIGHTS AND OBLIGATIONS 

4.1 Project and Project Variant's Compliance with Certain Design 

Requirements.  Concurrently with the approval of this Agreement, certain Planning Code Text 

Amendments applicable to the Project were approved by the Board of Supervisors, as listed in 

Exhibit R. 

4.2 Development of the Project.  Developer shall have the vested right to 

develop the Project and the Temporary Relocation Facility in accordance with and subject to the 

provisions of this Agreement, the Approvals, Later Approvals, and Relocation Site Approvals 

with respect to 2000 Marin, and the City shall consider and process all Later Approvals for 

development of the Project and the Temporary Relocation Facility at the Temporary Relocation 

Site, in accordance with and subject to the provisions of this Agreement.  The Parties 

acknowledge (i) that immediately before the approval of this Agreement, the City approved and 
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granted the Approvals for the Project as listed in Exhibit K, and (ii) that Developer may proceed 

in accordance with this Agreement with the construction and, upon completion, use and 

occupancy of the Project as a matter of right, subject to the attainment of any required Later 

Approvals and any Non-City Approvals, as needed.   

4.3 Workforce.  Developer shall require project sponsors, contractors, 

consultants, subcontractors and subconsultants, as applicable, to undertake workforce 

development activities in both the construction and end use phases of the Project in accordance 

with the Workforce Agreement. 

4.4 Community Facility Districts.  The City intends to form a CFD under the 

CFD Act to finance or seek reimbursement of certain costs as set forth in the SOMA Plan.  

Developer shall not, at any time, contest, protest, or otherwise challenge the formation of the 

CFDs or other charges set forth in the Central SOMA Plan, or the issuance of additional bonds or 

other financing secured by CFD special taxes or the application of bond proceeds consistent with 

the SOMA Plan.  Once established, Developer shall not institute, or cooperate in any manner 

with, proceedings to repeal or reduce the Central SOMA Plan fees or the CFD special taxes.  The 

provisions of this Section shall survive the expiration of this Agreement, and Developer shall 

include the requirements of this Section in any sale agreement or lease for all or part of the 

Project Site. 

4.5 Transfer Parcel.  Before the issuance of the first construction document for 

the Project, the City, acting through MOHCD, and Developer shall enter into the Transfer 

Agreement, substantially in the form attached as Exhibit S, for the Transfer Parcel proposed by 

Developer and approved by MOHCD.  Developer shall convey the Transfer Parcel to the City in 

accordance with the Transfer Agreement on or before issuance of the first certificate of 
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occupancy for any portion of the Project’s first building.  The City shall use the Transfer Parcel 

to develop affordable housing; provided if the City decides after acceptance that it cannot 

develop affordable housing on the Transfer Parcel, the City may sell the Transfer Parcel and use 

the net sales proceeds for affordable housing within the boundaries of Central SoMa, Eastern 

SoMa or Western SoMa Area Plans.   

5. PUBLIC BENEFITS; DEVELOPER OBLIGATIONS AND CONDITIONS TO 

DEVELOPER'S PERFORMANCE 

5.1 Community Benefits Exceed Those Required by Existing Ordinances and 

Regulations.  The Parties acknowledge and agree that the development of the Project in 

accordance with this Agreement provides a number of public benefits to the City beyond those 

achievable through existing Laws, including, but not limited to, those set forth in this Article 5 

(the “Community Benefits”).  The City acknowledges and agrees that a number of the 

Community Benefits would not be otherwise achievable without the express agreement of 

Developer under this Agreement.  Developer acknowledges and agrees that, as a result of the 

benefits to Developer under this Agreement, Developer has received good and valuable 

consideration for its provision of the Community Benefits, and that the City would not be willing 

to enter into this Agreement without the Community Benefits.  Payment or delivery of each of 

the Community Benefits is an essential element to this Agreement and is tied to a specific phase 

of the Project, as described in the Phasing Plan or elsewhere in this Agreement (with each Phase, 

an “Associated Community Benefit”).  Time is of the essence with respect to the completion of 

the Community Benefits. 

5.1.1 Community Benefits.  Developer shall provide the following 

Community Benefits (collectively, the “Community Benefit Programs”):   
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(a) the construction and development of the New Wholesale 

Flower Market on the Project Site or alternatively, if the Permanent Off-Site Option is exercised, 

the construction and development of the Permanent Off-Site Facility at the Alternative 

Permanent Site in accordance with Article 3;  

(b) the rent subsidies per the Tri-Party Agreement, in 

accordance with the rent schedule included in Exhibit D and the Declaration of Restrictions 

attached as Exhibit D-1; 

(c) the relocation of the Existing Tenants and Pre-

Development Subtenants to the Temporary Relocation Site, and relocation of Post-Development 

Subtenants who have executed a Post-Development Sublease back to the Project Site or to the 

Alternative Permanent Site, as applicable, in accordance with Article 3 and the Tri-Party 

Agreement, including the requirement that all Existing Tenants and Pre-Development Subtenants 

shall be moved together at one time (the collective obligations in subparagraphs (a) through (c) 

shall be referred to as the “Flower Market Obligations”); 

(d) the Workforce Program, as described in Exhibit O; 

(e) the Project Open Space and Public Improvements, as 

described in Exhibit I;  

(f) the Transportation Demand Management Program attached 

as Exhibit J; 

(g) conveyance of the Transfer Parcel to the City, in 

accordance with the Transfer Agreement, at no cost to City;  

(h) under the Project Variant, Developer shall construct a 

subsidized child care center in Phase 1(a), consisting of approximately 23,000 square feet at the 
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Blocks Building, for lease to a qualified non-profit child care operator for ten (10) years at a cost 

not exceeding landlord's actual costs for operating expenses;   

(i) the payment of $5 million to Mercy Housing California, to 

pay for costs related to the Sunnydale Hub project, on or before the issuance of the first 

construction document for the Project; and 

(j) the payment of $200,000 within sixty (60) days following 

the Effective Date, and each anniversary thereafter annually for a period of ten (10) years (i.e. a 

total of $2,000,000), to a fund designated by the City’s Controller in consultation with the City’s 

District 6 Supervisor to support pressure washing and/or steam cleaning of sidewalks and street 

cleaning efforts in SoMa, as designated by the District 6 Supervisor in consultation with the 

City’s Department of Public Works.  

5.1.2 Conditions to Performance of Community Benefits.  

Developer's obligation to perform each Associated Community Benefit is expressly conditioned 

upon each and all of the following conditions precedent:   

(a) All Approvals and Later Approvals for the applicable Phase 

to which the Associated Community Benefit is tied shall have been Ultimately Granted, 

including a Prop M allocation necessary to build that Phase consistent with the Approvals, 

except to the extent that such Later Approvals (and Relocation Site Approvals with respect to 

2000 Marin, if applicable) have not been obtained or Ultimately Granted due to the failure of 

Developer to timely initiate and then diligently and in good faith pursue such Later Approvals.  

Whenever this Agreement requires completion of an Associated Community Benefit with a 

Phase, the City may withhold a certificate of occupancy for the Building in that Phase until the 

required Associated Community Benefit is completed or Developer has provided the City with 
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adequate security for completion of such Associated Community Benefit (e.g., a bond or letter of 

credit) as approved by the Planning Director in his or her sole discretion (following consultation 

with the City Attorney); and 

(b) Developer shall have Commenced Construction of the 

Building in the applicable Phase to which the Associated Community Benefit applies.   

5.2 No Additional CEQA Review Required; Reliance on CPE and Addendum 

for Later Approvals.  The Parties acknowledge that the CPE and Addendum prepared for the 

Project and 2000 Marin as the Temporary Relocation Site, respectively, complies with CEQA.  

The Parties further acknowledge that (a) the CPE and Addendum contain a thorough 

environmental analysis of the Project, including the Temporary Relocation Site (with respect to 

2000 Marin), and demonstrate that the Project’s impacts were previously analyzed in the Central 

SOMA FEIR and the Addendum, as the case may be; (b) the Mitigation Measures have been 

adopted to eliminate or reduce to an acceptable level certain adverse environmental impacts of 

the Project, and (c) the Board of Supervisors adopted CEQA Findings.  Accordingly, the City 

does not intend to conduct any further environmental review or mitigation under CEQA for any 

aspect of the Project vested under this Agreement.  The City shall rely on the CPE and 

Addendum, to the greatest extent possible in accordance with applicable Laws, in all future 

discretionary actions related to the Project; provided, however, that nothing shall prevent or limit 

the discretion of the City to conduct additional environmental review in connection with the 

Temporary Relocation Site or a change in the location of the Temporary Relocation Site, the 

Permanent Site, affordable housing dedication site, or any Later Approvals to the extent that such 

additional environmental review is required by applicable Laws, including CEQA. 
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5.3.1 Compliance with CEQA Mitigation Measures.  Developer 

shall comply with all Mitigation Measures imposed as applicable to the Project except for any 

Mitigation Measures that are expressly identified as the responsibility of a different party or 

entity.  Without limiting the foregoing, Developer shall be responsible for the completion of all 

mitigation measures identified as the responsibility of the “owner” or the “project sponsor”.  The 

Parties expressly acknowledge that the CPE and the associated MMRP are intended to be used in 

connection with each of the Later Approvals to the extent appropriate and permitted under 

applicable Law.  Nothing in this Agreement shall limit the ability of the City to impose 

conditions on any new, discretionary permit resulting from Material Changes as such conditions 

are determined by the City to be necessary to mitigate adverse environmental impacts identified 

through the CEQA process and associated with the Material Changes or otherwise to address 

significant environmental impacts as defined by CEQA created by an approval or permit; 

provided, however, any such conditions must be in accordance with applicable Law. 

5.3 Nondiscrimination.  In the performance of this Agreement, Developer 

agrees not to discriminate against any employee, City employee working with Developer's 

contractor or subcontractor, applicant for employment with such contractor or subcontractor, or 

against any person seeking accommodations, advantages, facilities, privileges, services, or 

membership in all business, social, or other establishments or organizations, on the basis of the 

fact or perception of a person's race, color, creed, religion, national origin, ancestry, age, height, 

weight, sex, sexual orientation, gender identity, domestic partner status, marital status, disability 

or Acquired Immune Deficiency Syndrome or HIV status (AIDS/HIV status), or association with 

members of such protected classes, or in retaliation for opposition to discrimination against such 

classes. 
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5.4 City Cost Recovery. 

5.4.1 Developer shall timely pay to the City all Impact Fees and 

Exactions applicable to the Project or the Project Site as set forth in Section 6.7. 

5.4.2 Developer shall timely pay to the City all Processing Fees 

applicable to the processing or review of applications for the Approvals and Later 

Approvals.   

5.4.3 Developer shall pay to the City all City Costs incurred in 

connection with the drafting and negotiation of this Agreement, defending the Approvals 

and Later Approvals, and in processing and issuing any Later Approvals or administering 

this Agreement (except for the costs that are covered by Processing Fees), within sixty 

(60) days following receipt of a written invoice complying with Section 5.5.4 from the 

City.   

5.4.4 OEWD shall provide Developer on a quarterly basis (or 

such alternative period as agreed to by the Parties) a reasonably detailed statement 

showing costs incurred by OEWD, the City Agencies and the City Attorney's Office, 

including the hourly rates for each City staff member at that time, the total number of 

hours spent by each City staff member during the invoice period, any additional costs 

incurred by the City Agencies and a brief non-confidential description of the work 

completed (provided, for the City Attorney's Office, the billing statement will be reviewed 

and approved by OEWD but the cover invoice forwarded to Developer will not include a 

description of the work).  OEWD will use reasonable efforts to provide an accounting of 

time and costs from the City Attorney's Office and each City Agency in each invoice; 

provided, however, if OEWD is unable to provide an accounting from one or more of such 
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parties, then OEWD may send an invoice to Developer that does not include the charges 

of such party or parties without losing any right to include such charges in a future or 

supplemental invoice but subject to the eighteen (18) month deadline set forth below in 

this Section 5.5.4.  Developer's obligation to pay the City Costs shall survive the 

termination of this Agreement.  Developer shall have no obligation to reimburse the City 

for any City Cost that is not invoiced to Developer within eighteen (18) months from the 

date the City Cost was incurred.  The City will maintain records, in reasonable detail, with 

respect to any City Costs and upon written request of Developer, and to the extent not 

confidential, shall make such records available for inspection by Developer.   

5.4.5 If Developer in good faith disputes any portion of an 

invoice, then within sixty (60) days following receipt of the invoice Developer shall 

provide notice of the amount disputed and the reason for the dispute, and the Parties shall 

use good faith efforts to reconcile the dispute as soon as practicable.  Developer shall have 

no right to withhold the disputed amount.  If any dispute is not resolved within ninety (90) 

days following Developer's notice to the City of the dispute, Developer may pursue all 

remedies at law or in equity to recover the disputed amount. 

5.5 Prevailing Wages. Certain contracts for work at the Project Site may be 

public works contracts if paid for in whole or part out of public funds, as the terms “public work” 

and “paid for in whole or part out of public funds” are defined in and subject to exclusions and 

further conditions under California Labor Code sections 1720 - 1720.6.  In connection with the 

Project, Developer shall comply with all California public works requirements as and to the 

extent required by State law.  In addition, Developer agrees that all persons performing labor in 

the construction of Public Improvements under this Agreement will be: (1) paid not less than the 
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Prevailing Rate of Wages as defined in Administrative Code section 6.22 and established under 

Administrative Code section 6.22(e), and (2) provided the same hours, working conditions, and 

benefits as provided for similar work performed in San Francisco County in Administrative Code 

section 6.22(f).  Developer further agrees to employ Apprentices on the Public Improvement 

work in accordance with San Francisco Administrative Code Section 23.61.  Any contractor or 

subcontractor performing a public work or constructing the Public Improvements must make 

certified payroll records and other records required under Administrative Code section 6.22(e)(6) 

available for inspection and examination by the City with respect to all workers performing 

covered labor.  City’s Office of Labor Standards Enforcement (“OLSE”) enforces labor laws, 

and OLSE shall be the lead agency responsible for ensuring that prevailing wages are paid and 

other payroll requirements are met in connection with the work, as more particularly described in 

the Workforce Agreement.   

5.6 Indemnification of City.  Developer shall indemnify, reimburse, and hold 

harmless the City and its officers, agents and employees (the “City Parties”) from and, if 

requested, shall defend them against any and all loss, cost, damage, injury, liability, and claims 

(“Losses”) arising or resulting directly or indirectly from (i) any third party claim arising from a 

Default by Developer under this Agreement, (ii) Developer's failure to comply with any 

Approval, Later Approval or Non-City Approval, (iii) the failure of any improvements 

constructed pursuant to the Approvals or Later Approvals to comply with any Federal or State 

Laws, the Existing Standards or any permitted New City Laws, (iv) any accident, bodily injury, 

death, personal injury, or loss of or damage to property occurring on the Project Site (or the 

public right of way adjacent to the Project Site) in connection with the construction by Developer 

or its agents or contractors of any improvements pursuant to the Approvals, Later Approvals or 
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this Agreement, (v) a Third-Party Challenge instituted against the City or any of the City Parties, 

(vi) any dispute between Developer, its contractors or subcontractors relating to the construction 

of any part of the Project, and (vii) any dispute between Developer and any Transferee or any 

subsequent owner of any of the Project Site relating to any assignment of this Agreement or the 

obligations that run with the land, or any dispute between Developer and any Transferee or other 

person relating to which party is responsible for performing certain obligations under this 

Agreement, each regardless of the negligence of and regardless of whether liability without fault 

is imposed or sought to be imposed on the City or any of the City Parties, except to the extent 

that any of the foregoing indemnification obligations is void or otherwise unenforceable under 

applicable Law, and except to the extent such Loss is the result of the negligence or willful 

misconduct of the City Parties.  The foregoing indemnity shall include, without limitation, 

reasonable attorneys' fees and costs and the City's reasonable cost of investigating any claims 

against the City or the City Parties.  All indemnifications set forth in this Agreement shall 

survive the expiration or termination of this Agreement, to the extent such indemnification 

obligation arose from an event occurring before the expiration or termination of this Agreement.  

To the extent the indemnifications relate to Developer's obligations that survive the expiration or 

termination of this Agreement, the indemnifications shall survive for the term of the applicable 

obligation plus four (4) years. 

6. VESTING AND CITY OBLIGATIONS 

6.1 Vested Rights.  By granting the Approvals, the City has made a policy 

decision that the Project, as described in and as may be modified in accordance with the 

Approvals, is in the best interests of the City and promotes the public health, safety and welfare.  

Accordingly, the City in granting the Approvals and vesting them through this Agreement is 
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limiting its future discretion with respect to Later Approvals and Relocation Site Approvals to 

the extent they include elements that were approved as part earlier Approvals.  The criteria for 

City review and approval of Later Approvals is set forth in Section 6.3.  Consequently, the City 

shall not use its discretionary authority in considering and approving an application for Later 

Approvals or Relocation Site Approvals with respect to 2000 Marin to change the policy 

decisions reflected by the Approvals or otherwise to prevent or to delay development of the 

Project or the Project Variant as set forth in the Approvals.  Developer shall have the vested right 

to develop the Project as set forth in this Agreement, including without limitation with the 

following vested elements: the locations and numbers of Buildings proposed, the land uses, 

height and bulk limits, including the maximum density, intensity and gross square footages, the 

permitted uses, the provisions for open space, vehicular access and parking (including parking 

ratios), and the Prop. M allocation made for the Project on the Effective Date (collectively, the 

“Vested Elements”; provided the Existing Uses on the Project Site shall also be included as 

Vested Elements).  The Vested Elements are subject to and shall be governed by Applicable 

Laws.  The expiration of any building permit or Approval shall not limit the Vested Elements, 

and Developer shall have the right to seek and obtain subsequent building permits or approvals, 

including Later Approvals and Relocation Site Approvals with respect to 2000 Marin, at any 

time during the Term, any of which shall be governed by Applicable Laws.  Each Later Approval 

and Relocation Site Approval, once granted, shall be deemed an Approval for purposes of this 

Section 6.1. 

6.2 Existing Standards.  The City shall process, consider, and review all Later 

Approvals in accordance with (i) the Approvals, (ii) the San Francisco General Plan, the 

Municipal Code (including the Subdivision Code), and all other applicable City policies, rules 
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and regulations, as each of the foregoing is in effect on the Effective Date (“Existing 

Standards”), as the same may be amended or updated in accordance with permitted New City 

Laws as set forth in Section 6.7, and (iii) this Agreement (collectively, “Applicable Laws”). 

6.3 Criteria for Later Approvals.  Developer shall be responsible for obtaining 

applicable Later Approvals before the start of construction that requires such approvals. The 

City, in granting the Approvals and vesting the Project through this Agreement, is limiting its 

future discretion with respect to Later Approvals to the extent that they are consistent with the 

Approvals and this Agreement.  The City shall not disapprove applications for Later Approval 

based upon an item or element that is consistent the Approvals, and shall consider all such 

applications in accordance with City's customary practice, normal discretion and Applicable 

Laws, subject to the requirements of this Agreement.  The City may subject a Later Approval to 

any condition that is necessary to bring the Later Approval into compliance with Applicable 

Laws.  For any part of a Later Approval request that has not been previously reviewed or 

considered by the applicable City Agency (such as additional details or plans), the City Agency 

shall exercise its discretion consistent with the Approvals and the Planning Code, and otherwise 

in accordance with the City’s customary practice.  Nothing in this Agreement shall preclude the 

City from applying New City Laws for any development not within the definition of the 

“Project” or the Temporary Relocation Site under this Agreement. 

6.4 Expeditious Processing of Subsequent Approvals. Upon the City’s receipt 

from Developer of a completed application (with any required supporting documentation) for 

one of more Later Approvals, Relocation Site Approvals, or Permanent Off-Site Approvals, the 

City shall use reasonable efforts to promptly commence and complete all steps necessary to act 

on such applications in a timely way and in accordance with applicable Laws.   
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6.5 Strict Building Code Compliance.  Notwithstanding anything in this 

Agreement to the contrary, when considering any application for a Later Approval, the City or 

the applicable City Agency shall apply the applicable provisions, requirements, rules, or 

regulations that are contained in the San Francisco Building Codes, including the Mechanical 

Code, Electrical Code, Green Building Code, Housing Code, Plumbing Code, Fire Code, and the 

Public Works Code and Subdivision Code and other uniform construction codes applicable on a 

City-Wide basis.  This shall not be construed to prohibit exceptions, equivalencies, or other 

administrative relief available under such Codes.  

6.6 Denial of a Later Approval, Relocation Site Approval, or Permanent Off-

Site Approval.  If the City denies any application for a Later Approval that implements a 

Building that is part of the Project or a Relocation Site Approval or Permanent Off-Site Approval 

for the Temporary Relocation Site or Alternative Permanent Site, the City must specify in 

writing the reasons for such denial and shall suggest modifications required for approval of the 

application.  Any such specified modifications shall be consistent with this Agreement, earlier 

Approvals, and Applicable Laws, and City staff shall approve the application if it is subsequently 

resubmitted for City review and corrects or mitigates, to the City's reasonable satisfaction, the 

stated reasons for the earlier denial in a manner that is consistent and compliant with this 

Agreement, earlier Approvals and Applicable Laws, and does not include new or additional 

information or materials that give the City a reason to object to the application under the 

standards set forth in this Agreement.   

6.7 New City Laws.  All future changes to Existing Standards and any other 

Laws, plans or policies adopted by the City or adopted by voter initiative after the Effective Date 

(“New City Laws”) shall apply to the Project, the Project Site, and the Temporary Relocation 
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Site except to the extent they conflict with this Agreement or the terms and conditions of the 

Approvals.  In the event of such a conflict, the terms of this Agreement and the Approvals shall 

prevail, subject to the terms of Section 5.8. 

6.7.1 New City Laws shall be deemed to conflict with this 

Agreement and the Approvals if they: 

(a) limit or reduce the density or intensity of the Project or the 

Temporary Relocation Site at 2000 Marin, or any part thereof, or otherwise require any reduction 

in the square footage, number, or size of the proposed Buildings or change the location of 

proposed Buildings or change or reduce other improvements from those permitted under the 

Approvals;   

(b) limit or reduce the height, bulk, or mass of the Project, or 

any part thereof, or otherwise require any reduction in the height, bulk, or mass of individual 

Buildings or other improvements that are part of the Project under the Approvals; 

(c) limit, reduce or change the location of vehicular access, or 

the amount or location of parking or loading from that permitted under the Approvals;  

(d) limit any land uses for the Project from that permitted 

under the Approvals or the Existing Uses;   

(e) change or limit the Approvals or Existing Uses; 

(f) materially delay, limit or control the rate, timing, phasing, 

or sequencing of the Project, including the consideration of the Phase 1(b) Office Allocation as 

specified in Section 6.8(b), or demolition of existing buildings at the Project Site, except as 

expressly set forth in this Agreement; 
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(g) require the issuance of permits or approvals by the City 

other than those required under the Existing Standards, except for permits or approvals required 

on a City-Wide basis, that relate to the construction of improvements, and that do not prevent 

construction of the Project as intended by this Agreement; 

(h) limit or control the availability of public utilities, services 

or facilities, or any privileges or rights to public utilities, services, or facilities for the Project; 

(i) impose any regulation or other requirement that controls 

commercial rents or purchase prices charged within the Project or on the Project Site, except as 

set forth in this Agreement and the Tri-Party Agreement; 

(j) materially limit the processing or procuring of applications 

and approvals of Later Approvals that are consistent with Approvals;  

(k) impose new or modified Impact Fees and Exactions on the 

Project (as is expressly prohibited in Section 6.9.2); or 

(l) Reduce the amount of allowable parking or loading for the 

Project or the Temporary Relocation Site at 2000 Marin; or  

(m) Negatively alter the Phase 1(b) Office Allocation priority in 

Section 6.8(b). 

6.7.2 Developer may, at its sole discretion, elect to have a New 

City Law that conflicts with this Agreement be applied to the Project or the Project Site by 

giving the City written notice of its election to have a New City Law applied, in which 

case such New City Law shall be deemed to be an Existing Standard; 

6.7.3 Developer shall have the right, from time to time and at any 

time, to file subdivision map applications (including phased final map applications and 
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development-specific condominium map or plan applications) with respect to some or all 

of the Project Site, to subdivide, reconfigure or merge parcels within the Project Site as is 

required or may be desirable in order to developer a particular phase of the Project the 

Project or to lease, mortgage or sell all or some portion of it.  The specific boundaries of 

parcels shall be set by Developer and approved by the City during the subdivision process.  

Nothing in this Agreement shall authorize Developer to subdivide or use any of the 

Project Site for purposes of sale, lease or financing in any manner that conflicts with the 

Subdivision Map Act or with the Subdivision Code.  Nothing in this Agreement shall 

prevent the City from enacting or adopting changes in the methods and procedures for 

processing subdivision and parcel maps so long as such changes do not conflict with the 

provisions of this Agreement or with the Approvals or Later Approvals.   

6.8 Proposition M Office Allocation.  The Project includes up to 2,061,380 

gross square feet (“GSF”) of office development proposed to be constructed in three phases:  (i) 

Phase 1(a) with up to 1,384,578 GSF of office, (ii) Phase 1(b) with up to 351,895 GSF of office; 

and (iii) Phase 1(c) with up to 324,907 GSF of office.  Before the Effective Date, by Motion No. 

20485 (the “Office Allocation Motion”), the Planning Commission adopted findings pursuant to 

Planning Code Section 321(b)(1) that up to 2,061,380 GSF of office development at the Project 

Site contemplated by this Agreement and the Central SOMA Plan and Design Guidelines 

promotes the public welfare, convenience and necessity, and in doing so it considered the criteria 

in Planning Code Section 321(b)(3)(A)-(G).  The findings contained in the Office Allocation 

Motion are incorporated into this Agreement.  Because the office development contemplated by 

the Project has been found to promote the public welfare, convenience and necessity, the 

determination required under Section 321(b), where applicable, will be deemed to have been 
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made for the entire Project (i.e., up to 2,061,380 GSF of office development undertaken 

consistent with the Project).   

(a) In the Office Allocation Motion, the Planning Commission also 

granted up to 1,384,578 GSF of Prop M office allocation for Phase 1(a).  

(b) Additional Prop M allocations for Phase 1(b) and Phase 1(c) are 

necessary for completion of the Project and to support the viability of the Associated Public 

Benefits for each respective Phase.  An application for the Phase 1(b) and 1(c) Prop M 

allocations is on file with the Planning Department under Case No. 2017-000663OFA.  If 

Developer is not then in default under this Agreement, the Planning Commission shall consider 

the Phase 1(b) office allocation at its first regularly scheduled hearing on or after October 17, 

2021, unless otherwise requested by Developer.  Developer shall notify the Planning Director not 

less than 60 days in advance of the hearing date to ensure that the matter is added to the calendar, 

and Developer has the right to make changes to its existing application at any time before such 

notification date.  Provided the design of the Project remains consistent with the Office 

Allocation Motion, the Planning Commission shall give priority to additional office allocation of 

no less than 351,895 gsf under Sections 320-325 over office development proposed elsewhere in 

the City, subject to the existing priorities previously given to (a) the Mission Bay South Project 

Area; (b) the Transbay Transit Tower proposed for development on Lot 001 of Assessor’s Block 

No. 3720; and (c) the Treasure Island development project.  Notwithstanding the above, no 

office development project can be approved that would cause the then applicable annual 

limitation contained in Planning Code Section 321 to be exceeded, and the Planning Commission 

shall consider the design of the Project to confirm that it remains consistent with the Planning 

Commission’s findings under Section 321(b)(3)(A)-(G) in the Office Allocation Motion.  The 
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requirements for Planning Commission approval described above will apply to the Project except 

to the extent such application would be prohibited by applicable law.  

(c) Developer shall have the greater of the period provided by 

Applicable Laws or three (3) years from the date on which either the Stay Option or the 

Permanent Off-Site Option is exercised by the City to obtain a site permit for office development 

for the applicable phase of the Project, as may be extended by a Litigation Extension (if any), but 

otherwise subject to the provisions of Planning Code Section 321(d)(2). 

6.9 Fees and Exactions. 

6.9.1 Generally.  The Project and the Temporary Relocation Site 

at 2000 Marin shall only be subject to the Processing Fees and Impact Fees and Exactions as set 

forth in this Section 6.7, and the City shall not impose any new Processing Fees or Impact Fees 

and Exactions on the development of the Project or the Temporary Relocation Site at 2000 

Marin, or impose new conditions or requirements for the right to develop the Project or the 

Temporary Relocation Site at 2000 Marin (including required contributions of land, public 

amenities or services) except as set forth in this Agreement. The Parties acknowledge that the 

provisions contained in this Section 6.7 are intended to implement the intent of the Parties that 

Developer have the right to develop the Project pursuant to specified and known criteria and 

rules, and that the City receive the benefits which will be conferred as a result of such 

development without abridging the right of the City to act in accordance with its powers, duties 

and obligations, except as specifically provided in this Agreement. 

6.9.2 Impact Fees and Exactions.  During the Term, as extended 

by the Litigation Extension (if any), no Impact Fees and Exactions shall apply to the 

Project (or the Project Variant) or components thereof except for (i) those Impact Fees and 
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Exactions specifically set forth on Exhibit P, and (ii) the SFPUC Capacity Charges, as 

expressly set forth below in this Section.  The Impact Fees and Exactions and SFPUC 

Capacity Charges shall be calculated and determined at the time payable in accordance 

with the City requirements on that date, and the Parties acknowledge and agree that the 

Impact Fees and Exactions shall be subject to the Planning Department's final 

confirmation once the applicable final land uses and Gross Floor Area are determined; 

provided (i) in determining the amount of the Impact Fees and Exactions during the Initial 

Term only (as extended by Litigation Extension, if any), the rates will be subject to annual 

escalation in accordance with the methodology currently provided in Planning Code 

Section 409 from the Effective Date to the date that the Applicable Impact Fee and 

Exaction is paid, and (ii) the initial Jobs Housing Linkage Fee shall not be calculated from 

the Effective Date, but instead shall be set based on legislation per Ordinance No. 251-19 

(File No. 190548) to update the Jobs Housing Linkage Fee if adopted before the date of 

payment (or, once adopted, the updated Fee amount will apply to payments made after the 

date of adoption), and thereafter shall adjust under Planning Code Section 409 as set forth 

in clause (i) above.  During the Extension Term (if any), Developer shall be subject to any 

increase or decrease in the fee amount payable and any changes to the methodology of 

calculation (e.g., use of a different index to calculate annual increases), but will not be 

subject to any new types of Impact Fees and Exactions or modification to existing Impact 

Fees and Exactions after the Effective Date.  No Impact Fees or Exactions shall apply to 

the use of the Temporary Relocation Site at 2000 Marin for pre-existing uses or for new 

spaces constructed for flower market tenants.  

(a) Jobs-Housing Linkage Fee and Affordable 
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Housing Site Dedication.  , Developer may satisfy all or a portion of its obligation under 

Planning Code Section 413 by utilizing the Transfer Parcel as a land dedication 

alternative (the “JHL Fee Credit”) in accordance with Planning Code Sections 

249.78(e)(2) and 413.7.   

(b) Central SoMa Legacy Business and PDR Support 

Fund.  In the event the Permanent Off-Site Option is exercised pursuant to Article 3, 

Developer shall deposit Twenty Million Dollars ($20,000,000) into a special fund or 

other account designated by the City (the “Central SoMa Legacy Business and PDR 

Support Fund”) prior to issuance of the first construction document for the Project.  

Central SoMa Legacy Business and PDR Support Fund shall be used by the City to 

provide annual business grants to the Master Tenant under the Permanent Off-Site Master 

Lease each year beginning in the fourth year of the lease term, up to the earlier to occur 

of (i) thirty-four (34) years after commencement of the Permanent Off-Site Master Lease, 

or (ii) exhaustion of funds in the Central SoMa Legacy Business and PDR Support Fund.  

The amount of such annual grant shall be determined by the City’s Controller in 

consultation with the OEWD Director of Development, and shall be based upon the 

amount which, in the Controller’s best judgment, will assure a continuous revenue stream 

during the lease term and will also provide necessary support to the Master Tenant.  

Notwithstanding the foregoing, if the City has not waived Twenty-Seven Million Five 

Hundred Thousand Dollars ($27,500,000) in Impact Fees and Exactions prior to issuance 

of the first construction document for the Project, then Developer shall not have any 

obligation to deposit funds into the Flower Market Legacy Business Fund.  At the end 34 

years, any unexpended funds shall be retained by the City to be used for job training, job 
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retention, and other economic development purposes or shall be deposited into the fund 

from which it was diverted or the relevant successor fund. 

(c) Eastern Neighborhoods Infrastructure Fee and 

Gateway Marker.  Notwithstanding the provisions of Planning Code Section 423, 

Developer shall fund the design and complete the construction of an arch, monument, 

pillar or other physical marker, in a public location approved by the Planning Director, 

identifying the San Francisco Filipino Cultural Heritage District (“Gateway Marker”).  

The construction and permitting of the Gateway Marker shall be subject to the Planning 

Director's approval as to design and location, at his or her sole discretion following any 

required environmental review.  Upon approval of the design, if any, the City shall enter 

into an in-kind agreement, using the City’s standard form, to provide credit against 

Developer’s Eastern Neighborhoods Infrastructure Impact Fees under Planning Code 

Section 423 in an amount equal to Developer’s third party design and construction costs 

but not to exceed $300,000.  In the event the Gateway Marker is not fully approved and 

permitted by the City three years after the Effective Date, the City may instead allocate 

$300,000 of the Developer’s Eastern Neighborhoods Infrastructure Impact Fees paid, or 

to be paid, to the Cultural District Fund for SOMA Pilipinas Filipino Cultural Heritage 

District, administered by the Mayor’s Office of Housing and Community Development 

under Administrative Code Section 10.100-52. 

6.9.3 Processing Fees.  Developer shall pay all Processing Fees in 

effect, on a City-wide basis, at the time that Developer applies for a Later Approval for 

which such Processing Fee is payable in connection with the applicable part of the Project.  

6.10 Changes in Federal or State Laws. 
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6.10.1 City's Exceptions.  Notwithstanding any provision in this 

Agreement to the contrary, each City Agency having jurisdiction over the Project shall 

exercise its discretion under this Agreement in a manner that is consistent with the public 

health and safety and shall at all times retain its respective authority to take any action that 

is necessary to protect the physical health and safety of the public (the “Public Health 

and Safety Exception”) or reasonably calculated and narrowly drawn to comply with 

applicable changes in Federal or State Law affecting the physical environment (the 

“Federal or State Law Exception”), including the authority to condition or deny a Later 

Approval or to adopt a new Law applicable to the Project so long as such condition or 

denial or new regulation (i)(a) is limited solely to addressing a specific and identifiable 

issue in each case required to protect the physical health and safety of the public, or (b) is 

required to comply with a Federal or State Law and in each case not for independent 

discretionary policy reasons that are inconsistent with the Approvals or this Agreement 

and (ii) is applicable on a City-Wide basis to the same or similarly situated uses and 

applied in an equitable and non-discriminatory manner.  Developer retains the right to 

dispute any City reliance on the Public Health and Safety Exception or the Federal or State 

Law Exception. 

6.10.2 Changes in Federal or State Laws.  If Federal or State Laws 

issued, enacted, promulgated, adopted, passed, approved, made, implemented, amended, or 

interpreted after the Effective Date have gone into effect and (i) preclude or prevent compliance 

with one or more provisions of the Approvals or this Agreement, or (ii) materially and adversely 

affect Developer's or the City's rights, benefits or obligations under this Agreement, then such 

provisions of this Agreement shall be modified or suspended as may be necessary to comply 
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with such Federal or State Law.  In such event, this Agreement shall be modified only to the 

extent necessary or required to comply with such Law, subject to the provisions of Section 6.8.4, 

as applicable. 

6.10.3 Changes to Development Agreement Statute.  This 

Agreement has been entered into in reliance upon the provisions of the Development Agreement 

Statute.  No amendment of or addition to the Development Agreement Statute which would 

affect the interpretation or enforceability of this Agreement or increase the obligations or 

diminish the development rights of Developer hereunder, or increase the obligations or diminish 

the benefits to the City hereunder shall be applicable to this Agreement unless such amendment 

or addition is specifically required by Law or is mandated by a court of competent jurisdiction.  

If such amendment or change is permissive rather than mandatory, this Agreement shall not be 

affected. 

6.10.4 Effect on Agreement.  If any of the modifications, 

amendments or additions described in this Section 6.8 would materially and adversely affect the 

construction, development, use, operation, or occupancy of the Project as currently contemplated 

by the Approvals, or any material portion thereof, such that the Project, or the applicable portion 

thereof, becomes economically infeasible (a “Law Adverse to Developer”), then Developer 

shall notify the City and propose amendments or solutions that would maintain the benefit of the 

bargain (that is this Agreement) for both Parties.  If any of the modifications, amendments or 

additions described in Section 6.8 would materially and adversely affect or limit the Community 

Benefits (a “Law Adverse to the City”), then the City shall notify Developer and propose 

amendments or solutions that would maintain the benefit of the bargain (that is this Agreement) 

for both Parties.  Upon receipt of a notice under this Section 6.8.4, the Parties agree to meet and 
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confer in good faith for a period of not less than ninety (90) days in an attempt to resolve the 

issue.  If the Parties cannot resolve the issue in ninety (90) days or such longer period as may be 

agreed to by the Parties, then the Parties shall mutually select a mediator at JAMS in San 

Francisco for nonbinding mediation for a period of not less than thirty (30) days.  If the Parties 

remain unable to resolve the issue following such mediation, then (i) Developer shall have the 

right to terminate this Agreement following a Law Adverse to Developer upon not less than 

thirty (30) days prior notice to the City, and (ii) the City shall have the right to terminate this 

Agreement following a Law Adverse to the City upon not less than thirty (30) days prior notice 

to Developer; provided, notwithstanding any such termination, Developer shall be required to 

complete the Associated Community Benefits for each Building completed as set forth in Section 

5.1.    

6.11 No Action to Impede Approvals.  Except and only as required under 

Section 6.8 the City shall take no action under this Agreement nor impose any condition on the 

Project that would conflict with this Agreement or the Approvals.  An action taken or condition 

imposed shall be deemed to be in conflict with this Agreement or the Approvals if such actions 

or conditions result in the occurrence of one or more of the circumstances identified in 

Section 6.6.1. 

6.12 Estoppel Certificates.  Developer may, at any time, and from time to time, 

deliver notice to the Planning Director requesting that the Planning Director certify to Developer, 

a potential Transferee, or a potential lender to Developer, in writing that to the best of the 

Planning Director's knowledge:  (i) this Agreement is in full force and effect and a binding 

obligation of the Parties; (ii) this Agreement has not been amended or modified, and if so 

amended or modified, identifying the amendments or modifications and stating their date and 
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providing a copy or referring to the recording information; (iii) Developer is not in Default in the 

performance of its obligations under this Agreement, or if in Default, to describe therein the 

nature and amount of any such Defaults; (iv) the findings of the City with respect to the most 

recent annual review performed pursuant to Section 9; (v) the Effective Date of the Agreement; 

and (vi) the names of the Mortgagee that are subject to receiving notices under Section 11.3.  

The Planning Director, acting on behalf of the City, shall execute and return such certificate 

within thirty (30) days following receipt of the request.  The City acknowledges that third parties 

with a property interest in the Project Site, such as mortgagees, acting in good faith, may rely 

upon such a certificate.   

6.13 Existing, Continuing Uses and Interim Uses.  The Parties acknowledge that 

the Existing Uses are lawfully authorized uses and may continue as such uses may be modified 

by the Project, provided that any modification thereof not a component of or contemplated by the 

Project is subject to Planning Code Section 178 and the applicable provisions of Section 6.  

Developer may install interim or temporary uses on the Project Site, which uses must be 

consistent with those uses allowed under the Planning Code and the Central SOMA Plan. 

6.14 Taxes.  Nothing in this Agreement limits the City's ability to impose new or 

increased taxes or special assessments, or any equivalent or substitute tax or assessment, 

provided (i) the City shall not institute, on its own initiative, proceedings for any new or 

increased special tax or special assessment for a land-secured financing district (including the 

special taxes under the Mello-Roos Community Facilities Act of 1982 (Government Code §§ 

53311 et seq.) but not including business improvement districts or community benefit districts 

formed by a vote of the affected property owners) that includes the Project Site unless the new 

district is City-Wide or Developer gives its prior written consent to or requests such proceedings, 
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and (ii) no such tax or assessment shall be targeted or directed at the Project, including, without 

limitation, any tax or assessment targeted solely at all or any part of the Project Site.  Nothing in 

the foregoing prevents the City from imposing any tax or assessment against the Project Site, or 

any portion thereof, that is enacted in accordance with Law and applies to all similarly-situated 

property on a City-Wide basis. 

7. NO DEVELOPMENT OBLIGATION 

There is no requirement under this Agreement that Developer initiate or complete 

development of the Project, or any portion thereof.  There is also no requirement that 

development be initiated or completed within any period of time or in any particular order, 

subject to the requirement to complete Associated Community Benefits for each Building 

commenced by Developer as set forth in Section 5.1.  The development of the Project is subject 

to numerous factors that are not within the control of Developer or the City, such as availability 

of financing, interest rates, access to capital, and similar factors.  Except as expressly required by 

this Agreement, the City acknowledges that Developer may develop the Project in such order 

and at such rate and times as Developer deems appropriate within the exercise of its sole and 

subjective business judgment.  In Pardee Construction Co. v. City of Camarillo, 37 Cal.3d 465 

(1984), the California Supreme Court ruled that the failure of the parties therein to provide for 

the timing of development resulted in a later adopted initiative restricting the timing of 

development and controlling the parties’ agreement.  It is the intent of the Parties to avoid such a 

result by acknowledging and providing for the timing of development of the Project in the 

manner set forth herein.  The City acknowledges that such a right is consistent with the intent, 

purpose and understanding of the Parties to this Agreement, and that without such a right, 

Developer’s development of the Project would be subject to the uncertainties sought to be 
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avoided by the Development Agreement Statute, Chapter 56 and this Agreement.   

8. MUTUAL OBLIGATIONS 

8.1 Notice of Completion, Revocation or Termination.  Within thirty (30) days 

after any early revocation or termination of this Agreement (as to all or any part of the Project 

Site), the Parties agree to execute a written statement acknowledging such revocation or 

termination, signed by the appropriate agents of the City and Developer, and record such 

instrument in the Official Records.  In addition, within thirty (30) days after Developer's request, 

when each Phase and all of the Associated Community Benefits tied to that Phase have also been 

completed, the City and Developer shall execute and record a notice of completion in the form 

attached as Exhibit N for the applicable property.   

8.2 General Cooperation; Agreement to Cooperate.  The Parties agree to 

cooperate with one another to expeditiously implement the Project in accordance with the 

Approvals, any Later Approvals, and this Agreement, and to undertake and complete all actions 

or proceedings reasonably necessary or appropriate to ensure that the objectives of this 

Agreement, the Approvals, and any Later Approvals, are implemented.  Except for ordinary 

administrative costs of the City, nothing in this Agreement obligates the City to spend any sums 

of money or incur any costs other than City Costs or costs that Developer reimburses through the 

payment of Processing Fees.  The Parties agree that the Planning Department (in consultation 

with OEWD) will act as the City's lead agency to facilitate coordinated City review of 

applications for the Project.  Each City Agency responsible for reviewing any Later Approvals 

shall designate a single employee responsible for working with Developer and the Planning 

Department:  (i) to ensure that all such applications to the City are technically sufficient and 

constitute complete applications and (ii) to interface with City staff responsible for reviewing 
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any application under this Agreement to facilitate an orderly, efficient approval process that 

avoids delay and redundancies.  

8.2.1 Developer shall assist and cooperate with the City at Developer's 

own expense in connection with any Third-Party Challenge.  The City Attorney's Office 

may use its own legal staff or outside counsel in connection with defense of the Third-

Party Challenge, at the City Attorney's sole discretion.  Developer shall reimburse the 

City for its actual costs in defense of the action or proceeding, including but not limited 

to the time and expenses of the City Attorney's Office (at the non-discounted rates then 

charged by the City Attorney's Office) and any consultants; provided, however, 

Developer shall have the right to monthly invoices for all such costs. 

8.2.2 To the extent that any such action or proceeding challenges or a 

judgment is entered limiting Developer's right to proceed with the Project or any material 

portion thereof under this Agreement (whether the Project is commenced or not), 

including the City's actions taken pursuant to CEQA, Developer may elect to terminate 

this Agreement.  Upon any such termination (or, upon the entry of a judgment 

terminating this Agreement, if earlier), the City and Developer shall jointly seek to have 

the Third-Party Challenge dismissed and Developer shall have no obligation to reimburse 

City defense costs that are incurred after the dismissal.  Notwithstanding the foregoing, if 

Developer conveys or transfers some but not all of the Project, or a party takes title to 

Foreclosed Property constituting only a portion of the Project (and therefore, there is 

more than one party that assumes obligations of “Developer” under this Agreement), then 

only the Party holding the interest in such portion of the Project shall have the right to 

terminate this Agreement as to such portion of the Project and only as to such portion, 
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and no termination of this Agreement by such Party as to such Party's portion of the 

Project shall effect a termination of this Agreement as to any other portion of the Project. 

8.2.3 The filing of any Third Party Challenge shall not delay or stop the 

development, processing or construction of the Project or the issuance of Later Approvals 

unless the third party obtains a court order preventing the activity.   

8.3 Good Faith and Fair Dealing.  The Parties shall cooperate with each other 

and act in good faith in complying with the provisions of this Agreement and implementing the 

Approvals.   

8.4 Other Necessary Acts.  Each Party shall use good faith efforts to take such 

further actions as may be reasonably necessary to carry out this Agreement and the Approvals in 

accordance with the terms of this Agreement (and subject to all applicable Laws) in order to 

provide and secure to each Party the full and complete enjoyment of its rights and privileges 

hereunder. 

9. PERIODIC REVIEW OF DEVELOPER'S COMPLIANCE 

9.1 Annual Review.  Pursuant to Section 65865.1 of the Development 

Agreement Statute and Section 56.17 of the Administrative Code (as of the Effective Date), at 

the beginning of the second week of each January following final adoption of this Agreement 

and for so long as the Agreement is in effect (the “Annual Review Date”), the Planning Director 

shall commence a review to ascertain whether Developer has, in good faith, complied with the 

Agreement.  The failure to commence such review in January shall not waive the Planning 

Director's right to do so later in the calendar year.  The Planning Director may elect to forego an 

annual review if no significant construction work occurred on the Project Site during that year, or 

if such review is otherwise not deemed necessary. 
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9.2 Review Procedure.  In conducting the required initial and annual reviews of 

Developer's compliance with this Agreement, the Planning Director shall follow the process set 

forth in this Section 9.2. 

9.2.1 Required Information from Developer.  Within sixty (60) 

days following request by the Planning Director, Developer shall provide a letter to the 

Planning Director explaining, with appropriate backup documentation (not including any 

proprietary or confidential information, to the extent any exists), Developer’s compliance 

with this Agreement for the preceding calendar year, including, but not limited to, 

compliance with the requirements regarding Community Benefits.  The burden of proof, 

by substantial evidence, of compliance is upon Developer.  The Planning Director shall 

post a copy of Developer’s submittals on the Planning Department’s website. 

9.2.2 City Report.  Within sixty (60) days after Developer submits 

such letter, the Planning Director shall review the information submitted by Developer and 

all other available evidence regarding Developer's compliance with this Agreement, and 

shall consult with applicable City Agencies as appropriate.  All such available evidence, 

including final staff reports, shall, upon receipt by the City, be made available as soon as 

possible to Developer.  The Planning Director shall notify Developer in writing whether 

Developer has complied with the terms of this Agreement (the “City Report”), and post 

the City Report on the Planning Department’s website.  If the Planning Director finds 

Developer not in compliance with this Agreement, then the City may pursue available 

rights and remedies in accordance with this Agreement and Chapter 56.  The City's failure 

to initiate or to timely complete the annual review shall not be a Default and shall not be 
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deemed to be a waiver of the right to do so at a later date.  All costs incurred by the City 

under this Section shall be included in the City Costs.  

9.2.3 Effect on Transferees.  If Developer has effected a Transfer 

so that its interest in the Project Site has been divided between Developer and Transferees 

or between or among Transferees, then the annual review hereunder shall be conducted 

separately with respect to Developer and each Transferee, and if appealed, the Planning 

Commission and Board of Supervisors shall make its determinations and take its action 

separately with respect to Developer and each Transferee, as applicable, pursuant to 

Administrative Code Chapter 56.  If the Board of Supervisors terminates, modifies or 

takes such other actions as may be specified in Administrative Code Chapter 56 and this 

Agreement in connection with a determination that Developer or a Transferee has not 

complied with the terms and conditions of this Agreement, such action by the Planning 

Director, Planning Commission, or Board of Supervisors shall be effective only as to the 

Party to whom the determination is made and the portions of the Project Site in which 

such Party has an interest.   

9.2.4 Default.  The rights and powers of the City under this 

Section 9.2 are in addition to, and shall not limit, the rights of the City to terminate or take 

other action under this Agreement on account of the commission by Developer of a 

Default. 

10. ENFORCEMENT OF AGREEMENT; DEFAULT; REMEDIES 

10.1 Enforcement.  The only Parties to this Agreement are the City and 

Developer.  Except as expressly set forth in this Agreement (for successors, Transferees and 
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Mortgagees), this Agreement is not intended, and shall not be construed, to benefit or be 

enforceable by any other person or entity whatsoever. 

10.2 Meet and Confer Process.  Before sending a notice of default in accordance 

with Section 10.3, the Party which may assert that the other Party has failed to perform or fulfill 

its obligations under this Agreement shall first attempt to meet and confer with the other Party to 

discuss the alleged failure and shall permit such Party a reasonable period, but not less than ten 

(10) days, to respond to or cure such alleged failure; provided, however, the meet and confer 

process shall not be required (i) for any failure to pay amounts due and owing under this 

Agreement, or (ii) if a delay in sending a notice pursuant to Section 10.3 would impair, prejudice 

or otherwise adversely affect a Party or its rights under this Agreement.  The Party asserting such 

failure shall request that such meeting and conference occur within three (3) business days 

following the request and if, despite the good faith efforts of the requesting Party, such meeting 

has not occurred within seven (7) business days of such request, then such Party shall be deemed 

to have satisfied the requirements of this Section and may proceed in accordance with the 

issuance of a notice of default under Section 10.3.  

10.3 Default.  The following shall constitute a “Default” under this Agreement:  

(i) the failure to make any payment within sixty (60) days following notice that such payment 

was not made when due and demand for compliance; and (ii) the failure to perform or fulfill any 

other material term, provision, obligation, or covenant of this Agreement and the continuation of 

such failure for a period of sixty (60) days following notice and demand for compliance.  

Notwithstanding the foregoing, if a failure can be cured but the cure cannot reasonably be 

completed within sixty (60) days, then it shall not be considered a Default if a cure is 

commenced within said 60-day period and diligently prosecuted to completion thereafter.  Any 
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notice of default given by a Party shall specify the nature of the alleged failure and, where 

appropriate, the manner in which said failure satisfactorily may be cured (if at all).  

Notwithstanding any other provision in this Agreement to the contrary, if Developer conveys or 

transfers some but not all of the Project or a party takes title to Foreclosed Property constituting 

only a portion of the Project, and, therefore there is more than one Party that assumes obligations 

of “Developer” under this Agreement, there shall be no cross-default between the separate 

Parties that assumed Developer obligations, provided City shall have the right to withhold Later 

Approvals for all or any part of the Project Site if Developer fails to fulfill the Flower Market 

Obligations as and when required under this Agreement.  Subject to the foregoing, a default by 

one “Developer” shall not be a Default by any other “Developer” that owns or controls a 

different portion of the Project Site.  For purposes of this Section 10, a Party shall include all of 

its Affiliates who have an ownership interest in a portion of the Project Sites, and therefore any 

termination or other remedy against that Party may include the same remedy against all such 

Affiliates. 

10.4 Remedies. 

10.4.1 Specific Performance.  Subject to, and as limited by, the 

provisions of Sections 10.4.3, 10.4.4, and 10.5, in the event of a Default, the remedies 

available to a Party shall include specific performance of this Agreement in addition to 

any other remedy available at law or in equity. 

10.4.2 Termination.  Subject to the limitation set forth in Section 

10.4.4, in the event of a Default, the non-defaulting Party may elect to terminate this 

Agreement by sending a notice of termination to the other Party, which notice of 

termination shall state the Default.  Any such termination shall be effective upon the date 
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set forth in the notice of termination, which shall in no event be earlier than sixty (60) 

days following delivery of the notice.  Consistent with Sections 10.3 and 13.3, there are no 

cross-defaults under this Agreement, and therefore if there is more than one “Developer” 

(as it relates to different parts of the Project Site), then any termination of this Agreement 

for Default will be limited to the Developer that sent or received the termination notice.   

10.4.3 Limited Damages.  The Parties have determined that except 

as set forth in this Section 10.4.3, (i) monetary damages are generally inappropriate, (ii) it 

would be extremely difficult and impractical to fix or determine the actual damages 

suffered by a Party as a result of a Default hereunder, and (iii) equitable remedies and 

remedies at law, not including damages but including specific performance and 

termination, are particularly appropriate remedies for enforcement of this Agreement.  

Consequently, Developer agrees that the City shall not be liable to Developer for damages 

under this Agreement, and the City agrees that Developer shall not be liable to the City for 

damages under this Agreement, and each covenants not to sue the other for or claim any 

damages under this Agreement and expressly waives its right to recover damages under 

this Agreement, except as follows: (1) either Party shall have the right to recover actual 

damages only (and not consequential, punitive or special damages, each of which is 

hereby expressly waived) for a Party's failure to pay sums to the other Party as and when 

due under this Agreement, (2) the City shall have the right to recover actual damages for 

Developer's failure to make any payment due under any indemnity in this Agreement, 

(3) to the extent a court of competent jurisdiction determines that specific performance is 

not an available remedy with respect to an unperformed Associated Community Benefit, 

the City shall have the right to monetary damages equal to the costs that the City incurs or 
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will incur to complete the Associated Community Benefit as determined by the court, 

(4) either Party shall have the right to recover reasonable attorneys' fees and costs as set 

forth in Section 10.6, and (5) the City shall have the right to administrative penalties or 

liquidated damages if and only to the extent expressly stated in an Exhibit to this 

Agreement or in the applicable portion of the San Francisco Municipal Code incorporated 

into this Agreement.  For purposes of the foregoing, “actual damages” means the actual 

amount of the sum due and owing under this Agreement, with interest as provided by 

Law, together with such judgment collection activities as may be ordered by the judgment, 

and no additional sums.   

10.4.4 City Processing/Certificates of Occupancy.  The City shall 

not be required to process any requests for approval or take other actions under this 

Agreement during any period in which Developer is in Default or Developer has failed to 

pay amounts due to the City under this Agreement; provided, however, if Developer has 

conveyed or transferred some but not all of the Project or a party takes title to Foreclosed 

Property constituting only a portion of the Project, and, therefore, there is more than one 

party that assumes obligations of “Developer” under this Agreement, then the City shall 

continue to process requests and take other actions as to the other portions of the Project 

so long as the applicable Developer as to those portions is current on payments due the 

City (subject to the Flower Market Obligation provisions described below).  The City shall 

have the right to withhold a final certificate of occupancy within a Phase until all of the 

Associated Community Benefits tied to that Phase, together with the Flower Market 

Obligations, have been completed or Developer has provided the City with adequate 

security for completion of such Community Benefit (e.g., a bond or letter of credit) as 
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approved by the Planning Director in his or her sole discretion (following consultation 

with the City Attorney).  For a Phase to be deemed completed, Developer shall have also 

completed all of the public open spaces and improvements for that Phase as set forth in 

Exhibit H or in a Later Approval; provided, if the City issues a final certificate of 

occupancy before such items are completed, then Developer shall promptly complete such 

items following issuance.  Notwithstanding anything to the contrary above, the City shall 

have the right to withhold all certificates of occupancy and other Later Approvals Project-

wide (against all Developers) if the Flower Market Obligations have not been satisfied 

when required.  If the Payment Option has not been exercised, the Parties intend that the 

Post-Development Subtenants will be moved back to the Project Site first, and agree that 

City can withhold certificates of occupancy and Later Approvals for space at the Project 

Site until all of the Post-Development Subtenants (not including those who elect to move 

elsewhere) have moved back to the Project Site in accordance with the Flower Market 

Obligations.   

10.5 Time Limits; Waiver; Remedies Cumulative.  Failure by a Party to insist 

upon the strict or timely performance of any of the provisions of this Agreement by the other 

Party, irrespective of the length of time for which such failure continues, shall not constitute a 

waiver of such Party's right to demand strict compliance by such other Party in the future.  No 

waiver by a Party of any condition or failure of performance, including a Default, shall be 

effective or binding upon such Party unless made in writing by such Party, and no such waiver 

shall be implied from any omission by a Party to take any action with respect to such failure.  No 

express written waiver shall affect any other condition, action or inaction, or cover any other 

period of time, other than any condition, action or inaction and/or period of time specified in 
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such express waiver.  One or more written waivers under any provision of this Agreement shall 

not be deemed to be a waiver of any subsequent condition, action or inaction, and the 

performance of the same or any other term or provision contained in this Agreement.  Nothing in 

this Agreement shall limit or waive any other right or remedy available to a Party to seek 

injunctive relief or other expedited judicial and/or administrative relief to prevent irreparable 

harm. 

10.6 Attorneys' Fees.  Should legal action be brought by either Party against the 

other for a Default under this Agreement or to enforce any provision herein, the prevailing Party 

in such action shall be entitled to recover its reasonable attorneys' fees and costs.  For purposes 

of this Agreement, “reasonable attorneys' fees and costs” means the reasonable fees and 

expenses of counsel to the Party, which may include printing, duplicating and other expenses, air 

freight charges, hiring of experts and consultants, and fees billed for law clerks, paralegals, 

librarians, and others not admitted to the bar but performing services under the supervision of an 

attorney.  The term “reasonable attorneys' fees and costs” shall also include, without 

limitation, all such reasonable fees and expenses incurred with respect to appeals, mediation, 

arbitrations, and bankruptcy proceedings, and whether or not any action is brought with respect 

to the matter for which such fees and costs were incurred.  For the purposes of this Agreement, 

the reasonable fees of attorneys of City Attorney's Office shall be based on the fees regularly 

charged by private attorneys with the equivalent number of years of experience in the subject 

matter area of the Law for which the City Attorney's Office's services were rendered who 

practice in the City of San Francisco in law firms with approximately the same number of 

attorneys as employed by the Office of the City Attorney.   
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11. FINANCING; RIGHTS OF MORTGAGEES 

11.1 Developer’s Right to Mortgage.  Nothing in this Agreement limits the right 

of Developer to mortgage or otherwise encumber all or any portion of the Project Site for the 

benefit of any Mortgagee as security for one or more loans.  Developer represents that, as of the 

Effective Date, there are no Mortgages on the Project Site.   

11.2 Mortgagee Not Obligated to Construct.  Notwithstanding any of the 

provisions of this Agreement (except as set forth in this Section and Section 11.5), a Mortgagee, 

including any Mortgagee who obtains title to the Project Site or any part thereof as a result of 

foreclosure proceedings, or conveyance or other action in lieu thereof, or other remedial action, 

shall in no way be obligated by the provisions of this Agreement to construct or complete the 

Project or any part thereof or to guarantee such construction or completion.  The foregoing 

provisions shall not be applicable to any party who, after a foreclosure, conveyance or other 

action in lieu thereof, or other remedial action, obtains title to some or all of the Project Site from 

or through the Mortgagee, or any other purchaser at a foreclosure sale other than the Mortgagee 

itself, on which certain Associated Community Benefits must be completed as set forth in 

Section 5.1.  Nothing in this Section or any other Section or provision of this Agreement shall be 

deemed or construed to permit or authorize any Mortgagee or any other person or entity to 

devote the Project Site or any part thereof to any uses other than uses consistent with this 

Agreement and the Approvals, and nothing in this Section shall be deemed to give any 

Mortgagee or any other person or entity the right to construct any improvements under this 

Agreement (other than as set forth above for required Community Benefits or as needed to 

conserve or protect improvements or construction already made) unless or until such person or 

entity assumes Developer’s obligations under this Agreement. 
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11.3 Copy of Notice of Default and Notice of Failure to Cure to Mortgagee.  

Whenever the City shall deliver any notice or demand to the Developer with respect to any 

breach or default by the Developer in its obligations under this Agreement, the City shall at the 

same time forward a copy of such notice or demand to each Mortgagee having a Mortgage on the 

real property which is the subject of the breach or default who has previously made a written 

request to the City therefor, at the last address of such Mortgagee specified by such Mortgagee in 

such notice.  In addition, if such breach or default remains uncured for the period permitted with 

respect thereto under this Agreement, the City shall deliver a notice of such failure to cure such 

breach or default to each such Mortgagee at such applicable address.  A delay or failure by the 

City to provide such notice required by this Section shall extend for the number of days until 

notice is given, the time allowed to the Mortgagee for cure.  In accordance with Section 2924b of 

the California Civil Code, the City requests that a copy of any notice of default and a copy of any 

notice of sale under any Mortgage be mailed to the City at the address for notices under this 

Agreement.  Any Mortgagee relying on the protections set forth in this Article 10 shall send to 

the City a copy of any notice of default and notice of sale.   

11.4 Mortgagee's Option to Cure Defaults.  After receiving any notice of failure 

to cure referred to in Section 11.3, each Mortgagee shall have the right, at its option, to 

commence within the same period as the Developer to remedy or cause to be remedied any 

Default, plus an additional period of:  (a) thirty (30) days to cure a monetary Default; and 

(b) sixty (60) days to cure a non-monetary event of default which is susceptible of cure by the 

Mortgagee without obtaining title to the applicable property.  If an event of default is not cured 

within the applicable cure period, the City nonetheless shall refrain from exercising any of its 

remedies with respect to the event of default if, within the Mortgagee's applicable cure period:  
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(i) the Mortgagee notifies the City that it intends to proceed with due diligence to foreclose the 

Mortgage or otherwise obtain title to the subject property; and (ii) the Mortgagee commences 

foreclosure proceedings within sixty (60) days after giving such notice, provided that such period 

is tolled for any period during which the Mortgagee is prohibited from proceeding with 

foreclosure proceedings, e.g. due to a bankruptcy filing, and thereafter diligently pursues such 

foreclosure to completion; and (iii) after obtaining title, the Mortgagee diligently proceeds to 

cure those events of default:  (A) which are required to be cured by the Mortgagee and are 

susceptible of cure by the Mortgagee, and (B) of which the Mortgagee has been given notice by 

the City.  Any such Mortgagee or Transferee of a Mortgagee who shall properly complete the 

improvements relating to the Project Site or applicable part thereof shall be entitled, upon written 

request made to the Agency, to a Certificate of Completion. 

11.5 Mortgagee's Obligations with Respect to the Property.  Notwithstanding 

anything to the contrary in this Agreement, no Mortgagee shall have any obligations or other 

liabilities under this Agreement unless and until it acquires title by any method to all or some 

portion of the Project Site (referred to hereafter as “Foreclosed Property”).  A Mortgagee that, 

by foreclosure under a Mortgage, acquires title to any Foreclosed Property shall take title subject 

to all of the terms and conditions of this Agreement, to the extent applicable to the Foreclosed 

Property, including any claims for payment or performance of obligations which are due as a 

condition to enjoying the benefits of this Agreement and shall have all of the rights and 

obligations of Developer under this Agreement as to the applicable Foreclosed Property, 

including completion of the Associated Community Benefits under Section 5.1.  Upon the 

occurrence and continuation of an uncured default by a Mortgagee or Transferee in the 

performance of any of the obligations to be performed by such Mortgagee or Transferee pursuant 
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to this Agreement, the City shall be afforded all its remedies for such uncured default as 

provided in this Agreement.   

11.6 No Impairment of Mortgage.  No default by Developer under this 

Agreement shall invalidate or defeat the lien of any Mortgagee.  No foreclosure of any Mortgage 

or other lien shall defeat, diminish, render invalid or unenforceable or otherwise impair 

Developer’s rights or obligations under this Agreement or constitute a default under this 

Agreement. 

11.7 Cured Defaults.  Upon the curing of any event of default by any Mortgagee 

within the time provided in this Article 10 the City's right to pursue any remedies with respect to 

the cured event of default shall terminate. 

12. AMENDMENT; TERMINATION; EXTENSION OF TERM 

12.1 Amendment or Termination.  This Agreement may only be amended with 

the mutual written consent of the City and Developer; provided that following a Transfer, the 

City and Developer, or any Transferee, may amend this Agreement as it affects Developer or the 

Transferee and the portion of the Project Site owned by Developer or the Transferee without 

affecting other portions of the Project Site or other Transferees.  Other than upon the expiration 

of the Term and except as provided in Sections 2.2, 8.2.2, 8.4.2, and 12.2, this Agreement may 

only be terminated with the mutual written consent of the Parties.  Any amendment to this 

Agreement that does not constitute a Material Change may be agreed to by the Planning Director 

(and, to the extent it affects any rights or obligations of a City department, with the approval of 

that City Department).  Any amendment that is a Material Change will require the approval of 

the Planning Director, the Planning Commission and the Board of Supervisors (and, to the extent 
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it affects any rights or obligations of a City department, after consultation with that City 

department).   

12.2 Early Termination Rights.  Developer shall, upon thirty (30) days prior 

notice to the City, have the right, in its sole and absolute discretion, to terminate this Agreement 

in its entirety at any time if Developer does not Commence Construction on any part of the 

Project Site by the date which is five (5) years following the Effective Date.  Thereafter, the City 

shall, upon sixty (60) days prior notice to Developer, have the right, in its sole and absolute 

discretion, to terminate this Agreement if the Developer has not Commenced Construction; 

provided Developer can prevent any such termination by the City by providing to the City notice, 

within the above sixty (60) day period, of Developer’s intent to Commence Construction and the 

Developer thereafter Commences Construction within one hundred twenty (120) days following 

delivery of Developer’s notice to the City, or, if unable to actually Commence Construction 

within said time period, demonstrates reasonable, good faith and continuing efforts to 

Commence Construction, such as by pursuing all necessary Later Approvals, and thereafter 

promptly Commences Construction upon receipt of the Later Approvals.  

12.3 Termination and Vesting.  Any termination under this Agreement shall 

concurrently effect a termination of the Approvals with respect to the terminated portion of the 

Project Site, except as to any Approval pertaining to a Phase that has Commenced Construction 

in reliance thereon.  In the event of any termination of this Agreement by Developer resulting 

from a Default by the City and except to the extent prevented by such City Default, Developer's 

obligation to complete the Associated Community Benefits shall continue as to the Phase that 

has Commenced Construction and all relevant and applicable provisions of this Agreement shall 

be deemed to be in effect as such provisions are reasonably necessary in the construction, 
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interpretation or enforcement to this Agreement as to any such surviving obligations.  The City's 

and Developer's rights and obligations under this Section 12.3 shall survive the termination of 

this Agreement.   

12.4 Amendment Exemptions.  No issuance of a Later Approval, or amendment 

of an Approval or Later Approval, shall by itself require an amendment to this Agreement, and 

no change to the Project that is permitted under the Central SOMA Plan shall by itself require an 

amendment to this Agreement.  Upon issuance or approval, any such matter shall be deemed to 

be incorporated automatically into the Project and vested under this Agreement (subject to any 

conditions set forth in the amendment or Later Approval).  Notwithstanding the foregoing, if 

there is any direct conflict between the terms of this Agreement and a Later Approval, or 

between this Agreement and any amendment to an Approval or Later Approval, then the Parties 

shall concurrently amend this Agreement (subject to all necessary approvals in accordance with 

this Agreement) in order to ensure the terms of this Agreement are consistent with the proposed 

Later Approval or the proposed amendment to an Approval or Later Approval.  The Planning 

Department and the Planning Commission, as applicable, shall have the right to approve changes 

to the Project (or the Project Variant) as described in the Exhibits in keeping with its customary 

practices and the Central SOMA Plan, and any such changes shall not be deemed to conflict with 

or require an amendment to this Agreement or the Approvals so long as they do not constitute a 

Material Change.  If the Parties fail to amend this Agreement as set forth above when required, 

however, then the terms of this Agreement shall prevail over any Later Approval or any 

amendment to an Approval or Later Approval that conflicts with this Agreement. 

12.5 Extension Due to Legal Action or Referendum; Excusable Delay.  
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12.5.1 Litigation and Referendum Extension.  If any litigation is 

filed challenging the Central SOMA Plan, the Central SOMA Plan FEIR, this Agreement, 

or an Approval having the direct or indirect effect of delaying this Agreement, or any 

Approval (including but not limited to any CEQA determinations), Relocation Site 

Approval, or Permanent Off-Site Approval that is initially granted prior to the Relocation 

Date, including any challenge to the validity of this Agreement or any of its provisions, or 

if the Central SOMA Plan, this Agreement, Approval, Relocation Site Approval, or 

Permanent Off-Site Approval that is initially granted prior to the Relocation Date is 

suspended pending the outcome of an electoral vote on a referendum, then the Term of 

this Agreement and all Approvals, Relocation Site Approvals, and Permanent Off-Site 

Approvals that are initially granted prior to the Relocation Date shall be extended for the 

number of days equal to the period starting from the commencement of the litigation or 

the suspension (or as to Approvals, Relocation Site Approvals, and Permanent Off-Site 

Approvals initially granted prior to the Relocation Date, the date of the initial grant of 

such Approval, Relocation Site Approval, or Permanent Off-Site Approval initially 

granted prior to the Relocation Date) to the end of such litigation or suspension (a 

“Litigation Extension”).  The Parties shall document the start and end of a Litigation 

Extension in writing within thirty (30) days from the applicable dates.   

12.5.2 “Excusable Delay” means the occurrence of an event 

beyond a Party’s reasonable control which causes such Party's performance of an 

obligation to be delayed, interrupted or prevented, including, but not limited to: changes in 

Federal or State Laws; strikes or the substantial interruption of work because of labor 

disputes; inability to obtain materials; freight embargoes; civil commotion, war or acts of 
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terrorism; inclement weather, fire, floods, earthquakes, or other acts of God; epidemics or 

quarantine restrictions; litigation; unforeseen site conditions (including archaeological 

resources or the presence of hazardous materials); or the failure of any governmental 

agency, public utility or communication service provider to issue a permit, authorization, 

consent or approval required to permit construction within the standard or customary time 

period for such issuing authority following Developer's submittal of a complete 

application for such permit, authorization, consent or approval, together with any required 

materials.  Excusable Delay shall not include delays resulting from failure to obtain 

financing or have adequate funds, changes in market conditions, or the rejection of permit, 

authorization or approval requests based upon Developer's failure to satisfy the substantive 

requirements for the permit, authorization or approval request.  In the event of Excusable 

Delay, the Parties agree that (i) the time periods for performance of the delayed Party's 

obligations impacted by the Excusable Delay shall be strictly limited to the period of such 

delay, interruption or prevention and the delayed Party shall, to the extent commercially 

reasonable, act diligently and in good faith to remove the cause of the Excusable Delay or 

otherwise complete the delayed obligation, and (ii) following the Excusable Delay, a Party 

shall have all rights and remedies available under this Agreement, if the obligation is not 

completed within the time period as extended by the Excusable Delay.  If an event which 

may lead to an Excusable Delay occurs, the delayed Party shall notify the other Party in 

writing of such occurrence as soon as possible after becoming aware that such event may 

result in an Excusable Delay, and the manner in which such occurrence is likely to 

substantially interfere with the ability of the delayed Party to perform under this 

Agreement. 
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13. TRANSFER OR ASSIGNMENT; RELEASE; CONSTRUCTIVE NOTICE  

14.1 Permitted Transfer of this Agreement.  At any time, Developer shall have 

the right to convey, assign or transfer all of its right, title and interest in and to all or part of the 

Project Site (a “Transfer”) without the City's consent, provided that it also transfers to such 

party (the “Transferee”) all of its interest, rights or obligations under this Agreement with 

respect to such portion of the Project Site together with any portion required to complete the 

Associated Community Benefits for such portion (the “Transferred Property”).  Developer 

shall not, by Transfer, separate a portion of the Project Site from the Associated Community 

Benefits tied to that portion of the Project Site without the prior written consent of the Planning 

Director.  Notwithstanding anything to the contrary in this Agreement, if Developer Transfers 

one or more parcels such that there are separate Developers within the Project Site, then the 

obligation to perform and complete the Associated Community Benefits for a Building shall be 

the sole responsibility of the applicable Transferee (i.e., the person or entity that is the Developer 

for the legal parcel on which the Building is located); provided, however, that any ongoing 

obligations (such as open space operation and maintenance) may be transferred to a residential, 

commercial or other management association (“CMA”) on commercially reasonable terms so 

long as the CMA has the financial capacity and ability to perform the obligations so transferred.   

14.2 Notice of Transfer.  Developer shall provide not less than ten (10) days' 

notice to the City before any proposed Transfer of its interests, rights and obligations under this 

Agreement, together with a copy of the assignment and assumption agreement for that parcel 

(the “Assignment and Assumption Agreement”).  The Assignment and Assumption 

Agreement shall be in recordable form, in substantially the form attached as Exhibit M 

(including the indemnifications, the agreement and covenant not to challenge the enforceability 
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of this Agreement, and not to sue the City for disputes between Developer and any Transferee) 

and any material changes to the attached form will be subject to the review and approval of the 

Director of Planning, not to be unreasonably withheld or delayed.  The Director of Planning shall 

use good faith efforts to complete such review within thirty (30) days after receipt, with such 

review being limited to confirming the Assignment and Assumption Agreement satisfies the 

requirements of this Agreement.  Notwithstanding the foregoing, any Transfer of Community 

Benefit obligations to a CMA as set forth in Section 13.1 shall not require the transfer of land or 

any other real property interests to the CMA.   

14.3 Release of Liability.  Upon recordation of any Assignment and Assumption 

Agreement (following the City's approval of any material changes thereto if required pursuant to 

Section 13.2 above), the assignor shall be released from any prospective liability or obligation 

under this Agreement related to the Transferred Property, as specified in the Assignment and 

Assumption Agreement, and the  assignee/Transferee shall be deemed to be “Developer” under 

this Agreement with all rights and obligations related thereto with respect to the Transferred 

Property.  Notwithstanding anything to the contrary contained in this Agreement, if a Transferee 

Defaults under this Agreement, such default shall not constitute a Default by Developer or any 

other Transferee with respect to any other portion of the Project Site and shall not entitle the City 

to terminate or modify this Agreement with respect to such other portion of the Project Site, 

except as otherwise provided herein. Additionally, the annual review provided by Section 9 shall 

be conducted separately as to Developer and each Transferee and only as to those obligations 

that Developer or such Transferee has under this Agreement. 

14.4 Responsibility for Performance.  The City is entitled to enforce each and 

every such obligation assumed by each Transferee directly against the Transferee as if the 
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Transferee were an original signatory to this Agreement with respect to such obligation.  

Accordingly, in any action by the City against a Transferee to enforce an obligation assumed by 

the Transferee, the Transferee shall not assert as a defense against the City's enforcement of 

performance of such obligation that such obligation (i) is attributable to Developer's breach of 

any duty or obligation to the Transferee arising out of the Transfer or the Assignment and 

Assumption Agreement or any other agreement or transaction between Developer and the 

Transferee, or (ii) relates to the period before the Transfer.  The foregoing notwithstanding, the 

Parties acknowledge and agree that a failure to complete a Mitigation Measure may, if not 

completed, delay or prevent a different party’s ability to start or complete a specific Building or 

improvement under this Agreement if and to the extent the completion of the Mitigation Measure 

is a condition to the other party's right to proceed, as specifically described in the Mitigation 

Measure, and Developer and all Transferees assume this risk.   

14.5 Constructive Notice.  Every person or entity who now or hereafter owns or 

acquires any right, title or interest in or to any portion of the Project Site is, and shall be, 

constructively deemed to have consented to every provision contained herein, whether or not any 

reference to this Agreement is contained in the instrument by which such person acquired an 

interest in the Project Site.  Every person or entity who now or hereafter owns or acquires any 

right, title or interest in or to any portion of the Project Site and undertakes any development 

activities at the Project Site, is, and shall be, constructively deemed to have consented and agreed 

to, and is obligated by all of the terms and conditions of this Agreement (as such terms and 

conditions apply to the Project Site or applicable portion thereof), whether or not any reference 

to this Agreement is contained in the instrument by which such person acquired an interest in the 

Project Site. 

461 192



14.6 Rights of Developer.  The provisions in this Section 13 shall not be deemed 

to prohibit or otherwise restrict Developer from (i) granting easements or licenses to facilitate 

development of the Project Site, (ii)  encumbering the Project Site or any portion of the 

improvements thereon by any Mortgage, (iii) granting an occupancy leasehold interest in 

portions of the Project Site, (iv) entering into a joint venture agreement or similar partnership 

agreement to fulfill its obligations under this Agreement, or (v) transferring all or a portion of the 

Project Site pursuant to a foreclosure, conveyance in lieu of foreclosure, or other remedial action 

in connection with a Mortgage, and none of the foregoing shall constitute a Transfer for which 

the City's consent is required.   

15. DEVELOPER REPRESENTATIONS AND WARRANTIES 

16.1 Interest of Developer; Due Organization and Standing.  Developer 

represents that it is the fee owner of the Project Site, with the right and authority to enter into this 

Agreement.  Developer is a Delaware limited liability company, duly organized and validly 

existing and in good standing under the Laws of the State of California.  Developer has all 

requisite power to own its property and authority to conduct its business as presently conducted.  

Developer represents and warrants that there is no Mortgage, existing lien or encumbrance 

recorded against the Project Site that, upon foreclosure or the exercise of remedies, would permit 

the beneficiary of the Mortgage, lien or encumbrance to eliminate or wipe out the obligations set 

forth in this Agreement that run with applicable land.   

16.2 No Inability to Perform; Valid Execution.  Developer represents and 

warrants that it is not a party to any other agreement that would conflict with Developer's 

obligations under this Agreement and it has no knowledge of any inability to perform its 

obligations under this Agreement.  The execution and delivery of this Agreement and the 
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agreements contemplated hereby by Developer have been duly and validly authorized by all 

necessary action.  This Agreement will be a legal, valid and binding obligation of Developer, 

enforceable against Developer in accordance with its terms. 

16.3 Conflict of Interest.  Through its execution of this Agreement, Developer 

acknowledges that it is familiar with the provisions of Section 15.103 of the City's Charter, 

Article III, Chapter 2 of the City's Campaign and Governmental Conduct Code, and 

Section 87100 et seq. and Section 1090 et seq. of the California Government Code, and certifies 

that it does not know of any facts which constitute a violation of said provisions and agrees that 

it will immediately notify the City if it becomes aware of any such fact during the Term. 

16.4 Notification of Limitations on Contributions.  By executing this 

Agreement, Developer acknowledges its obligations under section 1.126 of the City’s Campaign 

and Governmental Conduct Code, which prohibits any person who contracts with, or is seeking a 

contract with, any department of the City for the rendition of personal services, for the furnishing 

of any material, supplies or equipment, for the sale or lease of any land or building, for a grant, 

loan or loan guarantee, or for a development agreement, from making any campaign contribution 

to (i) a City elected official if the contract must be approved by that official, a board on which 

that official serves, or the board of a state agency on which an appointee of that official serves, 

(ii) a candidate for that City elective office, or (iii) a committee controlled by such elected 

official or a candidate for that office, at any time from the submission of a proposal for the 

contract until the later of either the termination of negotiations for such contract or twelve 

months after the date the City approves the contract.  The prohibition on contributions applies to 

each prospective party to the contract; each member of Developer’s board of directors; 

Developer’s chairperson, chief executive officer, chief financial officer and chief operating 
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officer; any person with an ownership interest of more than 10% in Developer; any subcontractor 

listed in the bid or contract; and any committee that is sponsored or controlled by Developer.  

Developer certifies that it has informed each such person of the limitation on contributions 

imposed by Section 1.126 by the time it submitted a proposal for the contract, and has provided 

the names of the persons required to be informed to the City department with whom it is 

contracting. 

16.5 Other Documents.  To the current, actual knowledge of ________ and 

______________, after reasonable inquiry, no document furnished by Developer to the City with 

its application for this Agreement nor this Agreement contains any untrue statement of material 

fact or omits a material fact necessary to make the statements contained therein, or herein, not 

misleading under the circumstances under which any such statement shall have been made. 

16.6 No Bankruptcy.  Developer represents and warrants to the City that 

Developer has neither filed nor is the subject of any filing of a petition under the federal 

bankruptcy law or any federal or state insolvency laws or Laws for composition of indebtedness 

or for the reorganization of debtors, and, to the best of Developer’s knowledge, no such filing is 

threatened. 

17. MISCELLANEOUS PROVISIONS 

17.1 Entire Agreement.  This Agreement, including the preamble paragraph, 

Recitals and Exhibits, and the agreements between the Parties specifically referenced in this 

Agreement, constitutes the entire agreement between the Parties with respect to the subject 

matter contained herein.   

17.2 Incorporation of Exhibits.  Except for the Approvals which are listed solely 

for the convenience of the Parties, each Exhibit to this Agreement is incorporated herein and 

461 195



made a part hereof as if set forth in full.  Each reference to an Exhibit in this Agreement shall 

mean that Exhibit as it may be updated or amended from time to time in accordance with the 

terms of this Agreement. 

17.3 Binding Covenants; Run With the Land.   Pursuant to Section 65864 et seq. 

of the Development Agreement Statute, from and after recordation of this Agreement, all of the 

provisions, agreements, rights, powers, standards, terms, covenants and obligations contained in 

this Agreement shall be binding upon the Parties and, subject to the provisions of this 

Agreement, including without limitation Section 13, their respective heirs, successors (by 

merger, consolidation, or otherwise) and assigns, and all persons or entities acquiring the Project 

Site, any lot, parcel or any portion thereof, or any interest therein, whether by sale, operation of 

law, or in any manner whatsoever, and shall inure to the benefit of the Parties and their 

respective heirs, successors (by merger, consolidation or otherwise) and assigns.  Subject to the 

provisions of this Agreement, including without limitation Section 13, all provisions of this 

Agreement shall be enforceable during the Term as equitable servitudes and constitute covenants 

and benefits running with the land pursuant to applicable Law, including but not limited to 

California Civil Code Sections 1468-1470.  

17.4 Applicable Law and Venue.  This Agreement has been executed and 

delivered in and shall be interpreted, construed, and enforced in accordance with the Laws of the 

State of California.  All rights and obligations of the Parties under this Agreement are to be 

performed in the City and County of San Francisco, and the City and County of San Francisco 

shall be the venue for any legal action or proceeding that may be brought, or arise out of, in 

connection with or by reason of this Agreement. 
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17.5 Construction of Agreement.  The Parties have mutually negotiated the 

terms and conditions of this Agreement and its terms and provisions have been reviewed and 

revised by legal counsel for both the City and Developer.  Accordingly, no presumption or rule 

that ambiguities shall be construed against the drafting Party shall apply to the interpretation or 

enforcement of this Agreement.  Language in this Agreement shall be construed as a whole and 

in accordance with its true meaning.  The captions of the paragraphs and subparagraphs of this 

Agreement are for convenience only and shall not be considered or referred to in resolving 

questions of construction.  Each reference in this Agreement to this Agreement or any of the 

Approvals shall be deemed to refer to this Agreement or the Approvals as amended from time to 

time pursuant to the provisions of this Agreement, whether or not the particular reference refers 

to such possible amendment.  In the event of a conflict between the provisions of this Agreement 

and Chapter 56, the provisions of this Agreement will govern and control.   

17.6 Project Is a Private Undertaking; No Joint Venture or Partnership.  The 

development proposed to be undertaken by Developer on the Project Site is a private 

development.  The City has no interest in, responsibility for, or duty to third persons concerning 

any of said improvements.  Developer shall exercise full dominion and control over the Project 

Site, subject only to the limitations and obligations of Developer contained in this Agreement.  

Nothing contained in this Agreement, or in any document executed in connection with this 

Agreement, shall be construed as creating a joint venture or partnership between the City and 

Developer.  Neither Party is acting as the agent of the other Party in any respect hereunder.  

Developer is not a state or governmental actor with respect to any activity conducted by 

Developer hereunder. 
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17.7 Recordation.  Pursuant to the Development Agreement Statute and Chapter 

56, the Clerk of the Board of Supervisors shall have a copy of this Agreement recorded in the 

Official Records within ten (10) days after the Effective Date of this Agreement or any 

amendment thereto, with costs to be borne by Developer. 

17.8 Obligations Not Dischargeable in Bankruptcy.  Developer's obligations 

under this Agreement are not dischargeable in bankruptcy. 

17.9 Survival.  Following expiration of the Term, this Agreement shall be 

deemed terminated and of no further force and effect except for any provision which, by its 

express terms, survive the expiration or termination of this Agreement. 

17.10 Signature in Counterparts.  This Agreement may be executed in duplicate 

counterpart originals, each of which is deemed to be an original, and all of which when taken 

together shall constitute one and the same instrument. 

17.11 Notices.  Any notice or communication required or authorized by this 

Agreement shall be in writing and may be delivered personally or by registered mail, return 

receipt requested.  Notice, whether given by personal delivery or registered mail, shall be 

deemed to have been given and received upon the actual receipt by any of the addressees 

designated below as the person to whom notices are to be sent.  Either Party to this Agreement 

may at any time, upon notice to the other Party, designate any other or additional person or 

address in substitution of the person and address to which such notice or communication shall be 

given.  Such notices or communications shall be given to the Parties at their addresses set forth 

below: 
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To City: 

John Rahaim 
Director of Planning 
San Francisco Planning Department 
1650 Mission Street, Suite 400 
San Francisco, California 94102 

with a copy to: 

Dennis J. Herrera, Esq. 
City Attorney 
City Hall, Room 234 
1 Dr. Carlton B. Goodlett Place 
San Francisco, CA 94102 
Attn: Real Estate/Finance, Flower Mart Project 

To Developer: 

Kilroy Realty Corporation 
100 First Street, Suite 250 
San Francisco, CA 94105 
Attn: Regional Vice President, SF 
 
with a copy to: 
 
Reuben, Junius, & Rose, LLP 
One Bush Street, Suite 600 
San Francisco, CA 94104 
Attn: Daniel Frattin or Tuija Catalano 
 

17.12 Limitations on Actions.  Pursuant to Section 56.19 of the Administrative 

Code, any decision of the Board of Supervisors made pursuant to Chapter 56 shall be final.  Any 

court action or proceeding to attack, review, set aside, void, or annul any final decision or 

determination by the Board of Supervisors shall be commenced within ninety (90) days after 

such decision or determination is final and effective.  Any court action or proceeding to attack, 

review, set aside, void or annul any final decision by (i) the Planning Director made pursuant to 

Administrative Code Section 56.15(d)(3) or (ii) the Planning Commission pursuant to 

461 199



Administrative Code Section 56.17(e) shall be commenced within ninety (90) days after said 

decision is final. 

17.13 Severability.  Except as is otherwise specifically provided for in this 

Agreement with respect to any Laws which conflict with this Agreement, if any term, provision, 

covenant, or condition of this Agreement is held by a court of competent jurisdiction to be 

invalid, void, or unenforceable, the remaining provisions of this Agreement shall continue in full 

force and effect unless enforcement of the remaining portions of this Agreement would be 

unreasonable or grossly inequitable under all the circumstances or would frustrate the purposes 

of this Agreement. 

17.14 MacBride Principles.  The City urges companies doing business in 

Northern Ireland to move toward resolving employment inequities and encourages them to abide 

by the MacBride Principles as expressed in San Francisco Administrative Code Section 12F.1 et 

seq.  The City also urges San Francisco companies to do business with corporations that abide by 

the MacBride Principles.  Developer acknowledges that it has read and understands the above 

statement of the City concerning doing business in Northern Ireland. 

17.15 Tropical Hardwood and Virgin Redwood.  The City urges companies not to 

import, purchase, obtain or use for any purpose, any tropical hardwood, tropical hardwood wood 

product, virgin redwood, or virgin redwood wood product, except as expressly permitted by the 

application of Sections 802(b) and 803(b) of the San Francisco Environment Code. 

17.16 Sunshine.  Developer understands and agrees that under the City's Sunshine 

Ordinance (Administrative Code, Chapter 67) and the California Public Records Act (California 

Government Code Section 250 et seq.), this Agreement and any and all records, information, and 

materials submitted to the City hereunder are public records subject to public disclosure.  To the 
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extent that Developer in good faith believes that any financial materials reasonably requested by 

the City constitutes a trade secret or confidential proprietary information protected from 

disclosure under the Sunshine Ordinance and other Laws, Developer shall mark any such 

materials as such.  When a City official or employee receives a request for information that has 

been so marked or designated, the City may request further evidence or explanation from 

Developer.  If the City determines that the information does not constitute a trade secret or 

proprietary information protected from disclosure, the City shall notify Developer of that 

conclusion and that the information will be released by a specified date in order to provide 

Developer an opportunity to obtain a court order prohibiting disclosure. 

17.17 Non-Liability of City Officials and Others.  Notwithstanding anything to 

the contrary in this Agreement, no individual board member, director, commissioner, officer, 

employee, official or agent of City or other City Parties shall be personally liable to Developer, 

or its successors and assigns, in the event of any Default by City, or for any amount, which may 

become due to Developer, or its successors and assigns, under this Agreement. 

17.18 Non-Liability of Developer Officials and Others.  Notwithstanding 

anything to the contrary in this Agreement, no individual board member, director, commissioner, 

officer, employee, official or agent of Developer or affiliate of Developer shall be personally 

liable to City, or its successors and assigns, in the event of any Default by Developer, or for any 

amount, which may become due to City, or its successors and assigns, under this Agreement. 

17.19 No Third Party Beneficiaries.  There are no third party beneficiaries to this 

Agreement. 

IN WITNESS WHEREOF, the Parties hereto have executed this Agreement as of the day 

and year first above written. 
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CITY: 
 
CITY AND COUNTY OF SAN FRANCISCO,  
a municipal corporation 
 
 
By:   
 John Rahaim 
 Director of Planning 
 

Approved on ______, 2019 
Board of Supervisors Ordinance No. _____ 

Approved as to form: 
 
DENNIS J. HERRERA, City Attorney 
 
 
 
By:  

 
 Elizabeth A. Dietrich      
         Deputy City Attorney 

APPROVED AND AGREED: 

By: ________________________                      
Naomi Kelly, City Administrator 

 

DEVELOPER: 
 
KR FLOWER MART LLC, a Delaware limited 
liability company 

By:  Kilroy Realty, L.P,  
a Delaware limited partnership,  
its Sole Member 
 
By: Kilroy Realty Corporation, 

a Maryland corporation, 
its General Partner 

 
By:        _______________________ 

Name:  _________________  
Title:     _________________ 

 
By:        _______________________ 

Name:  _________________ 
Title:     _________________ 
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A notary public or other officer completing this certificate verifies only the identity of the individual who signed the 
document to which this certificate is attached, and not the truthfulness, accuracy, or validity of that document. 

State of California )  
County of San Francisco )  

On ____________________, before me, ____________________________, a Notary Public, 
personally appeared _______________________________, who proved to me on the basis of 
satisfactory evidence to be the person(s) whose name(s) is/are subscribed to the within 
instrument and acknowledged to me that he/she/they executed the same in his/her/their 
authorized capacity(ies), and that by his/her/their signature(s) on the instrument the person(s), or 
the entity upon behalf of which the person(s) acted, executed the instrument. 

I certify under PENALTY OF PERJURY under the laws of the State of California that the 
foregoing paragraph is true and correct. 

WITNESS my hand and official seal. 

Signature   
 

A notary public or other officer completing this certificate verifies only the identity of the individual who signed the 
document to which this certificate is attached, and not the truthfulness, accuracy, or validity of that document. 

State of California )  
County of San Francisco )  

On ____________________, before me, ____________________________, a Notary Public, 
personally appeared _______________________________, who proved to me on the basis of 
satisfactory evidence to be the person(s) whose name(s) is/are subscribed to the within 
instrument and acknowledged to me that he/she/they executed the same in his/her/their 
authorized capacity(ies), and that by his/her/their signature(s) on the instrument the person(s), or 
the entity upon behalf of which the person(s) acted, executed the instrument. 

I certify under PENALTY OF PERJURY under the laws of the State of California that the 
foregoing paragraph is true and correct. 

WITNESS my hand and official seal. 

Signature   
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A notary public or other officer completing this certificate verifies only the identity of the individual who signed the 
document to which this certificate is attached, and not the truthfulness, accuracy, or validity of that document. 

State of California )  
County of San Francisco )  

On ____________________, before me, ____________________________, a Notary Public, 
personally appeared _______________________________, who proved to me on the basis of 
satisfactory evidence to be the person(s) whose name(s) is/are subscribed to the within 
instrument and acknowledged to me that he/she/they executed the same in his/her/their 
authorized capacity(ies), and that by his/her/their signature(s) on the instrument the person(s), or 
the entity upon behalf of which the person(s) acted, executed the instrument. 

I certify under PENALTY OF PERJURY under the laws of the State of California that the 
foregoing paragraph is true and correct. 

WITNESS my hand and official seal. 

Signature   
 

A notary public or other officer completing this certificate verifies only the identity of the individual who signed the 
document to which this certificate is attached, and not the truthfulness, accuracy, or validity of that document. 

State of California )  
County of San Francisco )  

On ____________________, before me, ____________________________, a Notary Public, 
personally appeared _______________________________, who proved to me on the basis of 
satisfactory evidence to be the person(s) whose name(s) is/are subscribed to the within 
instrument and acknowledged to me that he/she/they executed the same in his/her/their 
authorized capacity(ies), and that by his/her/their signature(s) on the instrument the person(s), or 
the entity upon behalf of which the person(s) acted, executed the instrument. 

I certify under PENALTY OF PERJURY under the laws of the State of California that the 
foregoing paragraph is true and correct. 

WITNESS my hand and official seal. 

Signature   
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EXHIBIT D 

Rent Schedule and  
Key Tri-Party Agreement Commitments 

 
Rent Schedule: 
 
Lease Years 1-4.  Annual Base Rent of $250,000/year. 

Lease Years 5–Last; Increases in Base Rent.  On the first day of Lease Year 5, the Base Rent 
shall be adjusted to the amount that Base Rent would have been (calculated as if the same been 
adjusted on the first day of Lease Years 2, 3, 4 and 5 pursuant to the annual CPI Adjustment 
procedure set forth in this Section 3.2 hereinbelow, inclusive of the 1% - 4% collar mechanism), 
had the Base Rent for Lease Year 1 been the sum of (x) a Monthly Rental Rate per Rentable 
Square Foot of $1.35, and (y) the actual rentable square footage of the Premises as determined 
pursuant to Section 1.2 of this Lease, above.  On the first day of Lease Year 6 and the 
commencement date of each subsequent Lease Year thereafter occurring during the Lease Term 
(the "CPI Adjustment Date"), the Base Rent shall be adjusted (a "CPI Adjustment") to equal 
the product of (i) the Base Rent, as previously adjusted and in effect as of the applicable CPI 
Adjustment Date, and (ii) a fraction, the numerator of which is the Adjustment Month Index, as 
that term is defined below, occurring prior to such CPI Adjustment Date, and the denominator of 
which is either (x) for the first adjustment during the Lease Term, the Base Month Index, and 
(y) for all subsequent adjustments, the Adjustment Month Index used as the numerator for the 
prior year's adjustment; provided, however, that in no event shall the applicable CPI Adjustment 
result in the adjusted Base Rent being less than one percent (1%) higher or more than four (4%) 
higher than the Base Rent then in effect, as previously adjusted.  For purposes of this Section 3.2, 
(a) "Base Month Index" shall be the "Index," as that term is defined below, for the month which 
is three (3) months prior to the month in which the first Lease Commencement Date occurs; 
(b) "Adjustment Month Index" shall be the Index for the same month as the Base Month Index 
in each succeeding calendar year; and (c) "Index" means the Consumer Price Index for all Urban 
Consumers for the San Francisco-Oakland-San Jose area (base year 1982-1984 = 100), published 
by the United States Department of Labor, Bureau of Labor Statistics.  If the base of the Index 
changes from the 1982-84 base (100), the Index shall, thereafter, be adjusted to the 1982-84 base 
100 before the computation indicated above is made.  If the Index cannot be converted to the 
1982-84 base or if the Index is otherwise revised, the adjustment under this Section 3.2 shall be 
made with the use of such conversion factor, formula or table for converting the Index as may be 
published by the Bureau of Labor Statistics.  If the Index is at any time no longer published, a 
comparable index generally accepted and employed by the real estate profession, as determined 
by Landlord in Landlord's reasonable discretion, shall be used. 
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Tri-Party Agreement Context:  
The following provides a summary of the key commitments in the Tri-Party Agreement.  This 
summary is not intended and is not to be construed as altering the terms in the Tri-Party 
Agreement in any manner whatsoever.  To the extent a conflict exists between this Summary and 
the Tri-Party Agreement, the Tri-Party Agreement shall prevail.  
 
Parties:  1) Developer (i.e. KR Flower Mart, LLC) 

2) Tenant Association (i.e. San Francisco Flower Market Tenants’ Association)  
  3) San Francisco Flower Mart LLC 
 
Key Commitments:  
 Developer shall construct a new wholesale flower market and relocate the occupants 

thereto at Developer’s sole cost, and provide interior improvements at Developer’s sole 
cost if the Permanent Off-Site Option is exercised or provide an improvement allowance 
for such interior improvements if the Stay Option is exercised, with Developer further 
funding certain project management costs to be incurred by San Francisco Flower Mart 
LLC in connection with the design and construction of such interior improvements. 

 Developer to reimburse San Francisco Flower Mart LLC for certain legal fee expenses 
incurred by San Francisco Flower Mart LLC with regard to the negotiation of the Tri-
Party Agreement and master leases. 

 Developer shall provide to subtenants, via a rent credit to San Francisco Flower Mart 
LLC (which in turn shall be provided as a credit to subtenants), a gross rent subsidy of 
$0.339 per rentable square foot per month throughout the first 15 years of the term of the 
Post-Development Master Lease or the Permanent Off-Site Master Lease, as applicable. 

 In the event of a default-based termination of the Pre-Development Master Lease, the 
Post-Development Master Lease or the Permanent Off-Site Master Lease, as the case 
may be, Developer is obligated to recognize subtenants during the otherwise existing 
term of such master leases, to the extent the corresponding subleases are on the pre-
approved form of sublease and exceed the sublease rent floor specified in such master 
leases.  
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RECORDING REQUESTED BY 
CLERK OF THE BOARD OF SUPERVISORS  
OF THE CITY AND COUNTY OF SAN FRANCISCO 
 
(Exempt from Recording Fees 
Pursuant to Government Code  
 
Section 27383) 
 
AND WHEN RECORDED MAIL TO: 
 
Angela Calvillo 
Clerk of the Board of Supervisors 
City Hall, Room 244 
1 Dr. Carlton B. Goodlett Place 
San Francisco, CA 94102 
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DEVELOPMENT AGREEMENT 

BY AND BETWEEN 

THE CITY AND COUNTY OF SAN FRANCISCO 

AND KR FLOWER MART LLC 

THIS DEVELOPMENT AGREEMENT (this “Agreement”) dated for reference 

purposes only as of this ____ day of ________, 2019, is by and between the CITY AND 

COUNTY OF SAN FRANCISCO, a municipal corporation (the “City”), acting by and through 

its Planning Department, and KR FLOWER MART LLC, a Delaware limited liability company 

(“Developer”), pursuant to the authority of Section 65864 et seq. of the California Government 

Code and Chapter 56 of the Administrative Code.  The City and Developer are also sometimes 

referred to individually as a “Party” and together as the “Parties”.  Capitalized terms not 

defined when introduced shall have the meanings given in Article 1. 

RECITALS 

This Agreement is made with reference to the following facts:   

A. Developer owns and operates the approximately 295,144 square foot site along 

Brannan Street between 5th and 6th Streets, on Assessor’s Block 3778, Lots 001B, 002B, 004, 

005, 047 and 048, composed of the 141,992 square feet of flower market, approximately 4,900 

square feet of existing retail uses, 45,549 square feet of vacant PDR space, and surface parking 

lots, as more particularly described on Exhibit A (the “Project Site”).   

B. The Developer proposes a mixed use development that will include three new 

buildings (the Market Hall Building, the Blocks Building, and the Gateway Building) containing 

approximately: 2,032,165 square feet of office space; 89,459 square feet of retail space; 115,000 

rentable square feet of vendor space (including accessory retail space) for a new wholesale 
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flower market; 30 loading spaces; and 769 parking spaces; all as more particularly described 

in Exhibit B.1 (the “Project”) and shown in Exhibit C.1.  The exact numbers listed above may 

change, in keeping with Planning Department standard practices consistent with the Planning 

Code. 

C. In order to satisfy the tenants' request to have an Permanent Off-Site Option 

(per Article 3), the Developer is also seeking entitlements for a revised project that replaces the 

on-site new wholesale flower market with approximately 113,036 square feet of other uses at the 

Project Site, consisting of a development with approximately: 2,061,380 square feet of office 

space; 90,976 square feet of retail space; 22,690 square feet of childcare use, including outdoor 

activity area; 9 loading spaces; and 632 vehicle parking spaces, all as more particularly described 

in Exhibit B.2 and shown in Exhibit C.2 (the “Project Variant”).  All references in this 

Agreement to the “Project” shall mean (1) before selection under Article 3, both the Project and 

the Project Variant, and (2) following selection under Article 3, either the Project or the Project 

Variant, whichever is selected.    

D. As part of the Project, Developer will relocate the existing flower market tenants 

to an interim facility constructed by Developer at the Temporary Relocation Site before 

Commencing Construction of the Project.  Upon completion of the Project, Developer shall pay 

to move the flower market tenants back to the Project Site under the Project or to the Permanent 

Off-Site Facility under the Project Variant, as applicable.  Alternatively, in the event the 

Permanent Off-Site Option is exercised, Developer may skip the Temporary Relocation Site and 

move the flower market vendors straight to the Permanent Off-Site Facility if the Permanent Off-

Site Facility has been completed by the time Developer initially moves the flower market 

vendors from the Project Site.  These commitments by Developer, together with certain rent 
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schedule commitments for a period of at least 34.5 years, are also made in a tri-party agreement 

among Developer, Tenant Association, and SFFM, dated as of June 26, 2015, as amended (“Tri-

Party Agreement”).  

E. The Project is anticipated to generate an annual average of approximately 8,050 

construction jobs during construction and, on completion, an approximately $29.9 million annual 

increase in general fund revenues to the City and approximately $9.3 million annual increase in 

non-general fund revenues to the City.   

F. In order to strengthen the public planning process, encourage private participation 

in comprehensive planning, and reduce the economic risk of development, the Legislature of the 

State of California adopted Government Code Section 65864 et seq. (the “Development 

Agreement Statute”), which authorizes the City to enter into a development agreement with any 

person having a legal or equitable interest in real property regarding the development of such 

property.  Pursuant to Government Code Section 65865, the City adopted Chapter 56 of the 

Administrative Code (“Chapter 56”) establishing procedures and requirements for entering into 

a development agreement pursuant to the Development Agreement Statute.  The Parties are 

entering into this Agreement in accordance with the Development Agreement Statute and 

Chapter 56.   The Parties acknowledge that this Agreement is entered into in consideration of 

their respective burdens and benefits, including the representations and warranties, in this 

Agreement.  The Parties also acknowledge that this Agreement is entered into to encourage and 

maintain effective land use planning.  

G. As a result of the development of the Project in accordance with this Agreement, 

the City has determined that additional benefits to the public will accrue that could not be 

obtained through application of existing City ordinances, regulations, and policies.  These 
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additional benefits are essential elements for this Agreement and include development of a new 

permanent home for the flower market, with subsidized rents, the dedication of a housing parcel, 

onsite childcare, workforce commitments and certain public improvements as described herein.    

H. It is the intent of the Parties that all acts referred to in this Agreement shall be 

accomplished in a way as to fully comply with the California Environmental Quality Act 

(California Public Resources Code Section 21000 et seq.; “CEQA”), the CEQA Guidelines 

(Title 14, California Code of Regulations, Section 15000 et seq.), “CEQA Guidelines”), the 

Development Agreement Statute, Chapter 56, the Planning Code, the Enacting Ordinance and all 

other applicable Laws in effect as of the Effective Date.  This Agreement does not limit the 

City's obligation to comply with applicable environmental Laws, including CEQA, before taking 

any discretionary action regarding the Project, or the Developer's obligation to comply with all 

applicable Laws in connection with the development of the Project.  Pursuant to Government 

Code Section 65867.5, this Agreement is a legislative act that is approved in an ordinance by the 

Board of Supervisors.  

I. The Project Site is located in the recently adopted Central SOMA Plan area, 

which was approved by the Board of Supervisors on November 27, 2018 and December 4, 2018, 

pursuant to Ordinance Nos. 282-18, 296-18 and 280-18, Board of Supervisors File Nos. 180490, 

180184, and 180185, respectively, which among other actions rezoned the Project Site for the 

CMUO (Central SOMA Mixed-Use Office) and MUR (Mixed Use Residential) zoning districts, 

and the 270-CS and 160-CS height and bulk districts.   

J. The City analyzed the environmental impacts of the development density 

associated with the Project in the Central SOMA Plan Final Environmental Impact Report 

(“Central SOMA FEIR”), certified by the Planning Commission in Motion No. 20182, on May 
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10, 2018.  Potential development at 2000 Marin Street, as the Temporary Relocation Site, was 

analyzed in the Bayview Hunters Point Redevelopment Projects and Rezoning Final 

Environmental Impact Report (“Bayview FEIR”), which was certified by the San Francisco 

Redevelopment Agency on March 2, 2006. On July 3, 2019, the Environmental Review Officer 

(“ERO”) issued a Community Plan Exemption (“CPE”) and Addendum for the Project and the 

Temporary Relocation Site at 2000 Marin Street, including the mitigation monitoring and 

reporting program (“MMRP”).  The CPE were prepared in accordance with CEQA and issued 

by the Planning Department in Case Nos. 2015-004256ENV.  Copies of the Certificate of 

Determination are on file with the Board of Supervisors in File Nos. 190682 and 190681, and are 

incorporated herein by reference.   

K. On July 18, 2019, the Planning Commission held a public hearing on this 

Agreement and the Project, duly noticed and conducted under the Development Agreement 

Statute and Chapter 56.  Following the public hearing, the Planning Commission granted 

Approvals for the Project and adopted the MMRP, and further determined that the Project and 

this Agreement will, as a whole, and taken in their entirety, continue to be consistent with the 

objectives, policies, general land uses and programs specified in the General Plan, as amended, 

and the policies set forth in Section 101.1 of the Planning Code (together the “General Plan 

Consistency Findings”).  The information in the Central SOMA FEIR, Bayview FEIR, and CPE 

were considered by the City in connection with approval of this Agreement.   

L. On __________, 2019, the Board of Supervisors, having received the Planning 

Commission's recommendations, held a public hearing on this Agreement pursuant to the 

Development Agreement Statute and Chapter 56.  Following the public hearing, the Board made 
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the CEQA Findings required by CEQA, approved this Agreement, incorporating by reference the 

General Plan Consistency Findings.   

M. On __________, 2019, the Board adopted Ordinance Nos. [________] approving 

this Agreement (File No. 190682) and authorizing the Planning Director to execute this 

Agreement on behalf of the City (the “Enacting Ordinance”).  The Enacting Ordinance took 

effect on ___________, 2020. 

Now therefore, for good and valuable consideration, the receipt and sufficiency of which 

are hereby acknowledged, the Parties agree as follows: 

AGREEMENT 

1. DEFINITIONS 

In addition to the definitions set forth in the above preamble paragraph, Recitals and 

elsewhere in this Agreement, the following definitions shall apply to this Agreement: 

1.1 “Addendum” has the meaning set forth in Recital J. 

1.2 “Administrative Code” means the San Francisco Administrative Code. 

1.3 “Affiliate” or “Affiliates” means an entity or person that directly or 

indirectly controls, is controlled by or is under common control with, a Party (or a managing partner 

or managing member of a Party, as the case may be).  For purposes of the foregoing, “control” 

means the ownership of more than fifty percent (50%) of the equity interest in such entity, the right 

to dictate major decisions of the entity, or the right to appoint fifty percent (50%) or more of the 

managers or directors of such entity. 

1.4 “Agreement” means this Development Agreement, including the Recitals 

and Exhibits. 
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1.5 “Alternative Permanent Site” means a Viable site, in lieu of the Project 

Site, for the location of the Permanent Off-Site Facility, pursuant to Section 3 to this Agreement, 

in the event the Permanent Off-Site Option is exercised. 

1.6 “Alternative Option Period” has the meaning set forth in Section 3.5. 

1.7 “Annual Review Date” has the meaning set forth in Section 9.1. 

1.8 “Applicable Laws” has the meaning set forth in Section 6.2 (where not 

capitalized, “applicable Law” has its plain meaning and refers to Laws as otherwise defined herein).   

1.9 “Approvals” means the City approvals and entitlements listed on Exhibit K. 

1.10 “Assignment and Assumption Agreement” has the meaning set forth 

in Section 13.2.   

1.11 “As Is Relocation Option” has the meaning set forth in Section 3.8.1(b). 

1.12 “Associated Community Benefits” is defined in Section 5.1.   

1.13 “Bayview FEIR” shall have the meaning set forth in Recital J. 

1.14 “Board of Supervisors” or “Board” means the Board of Supervisors of the 

City and County of San Francisco. 

1.15 “Building” means the Market Hall Building, the Blocks Building, or the 

Gateway Building (or collectively, the “Buildings”), as generally described in Exhibit B. 

1.16 “Central SOMA FEIR” shall have the meaning set forth in Recital J. 

1.17 “Central SOMA Plan” shall have the meaning set forth in Recital I. 

1.18 “CEQA” has the meaning set forth in Recital H. 

1.19 “CEQA Findings” means the CEQA findings made by the Planning 

Commission and the Board of Supervisors in approving this Agreement. 

1.20 “CEQA Guidelines” has the meaning set forth in Recital H. 
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1.21 “CFD” means a community facilities district formed over all of the Project 

Site that is established under the CFD Act in accordance with the Central SOMA Plan.  

1.22 “CFD Act” means the San Francisco Special Tax Financing Law (Admin. 

Code ch. 43, art. X), which incorporates the Mello-Roos Act, as amended from time to time. 

1.23 “Chapter 56” has the meaning set forth in Recital F. 

1.24 “City” means the City as defined in the opening paragraph of this 

Agreement.  Unless the context or text specifically provides otherwise, references to the City means 

the City acting by and through the Planning Director or, as necessary, the Planning Commission or 

the Board of Supervisors.   

1.25 “City Agency” or “City Agencies” means the City departments, agencies, 

boards, commissions, and bureaus that execute or consent to this Agreement, or are controlled by 

persons or commissions that have executed or consented to this Agreement, that have subdivision 

or other permit, entitlement or approval authority or jurisdiction over development of the Project, 

or any improvement located on or off the Project Site, including, without limitation, the City 

Administrator, Planning Department, MOHCD, OEWD, SFFD, SFMTA, SFPUC, DPW, DBI, 

together with any successor City agency, department, board, or commission.  Nothing in this 

Agreement shall affect the jurisdiction or discretion of a City department that has not approved or 

consented to this Agreement in connection with the issuance or denial of a Later Approval, 

Relocation Site Approval, or Permanent Off-Site Approval.  The City actions and proceedings 

subject to this Agreement shall be through the Planning Department, as well as affected City 

Agencies (and when required by applicable Law, the Board of Supervisors). 

1.26 “City Attorney's Office” means the Office of the City Attorney of the City 

and County of San Francisco. 
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1.27 “City Costs” means the actual and reasonable costs incurred by a City 

Agency in preparing, adopting or amending this Agreement, in performing its obligations or 

defending its actions under this Agreement or otherwise contemplated by this Agreement, as 

determined on a time and materials basis, including without limitation reasonable attorneys' fees 

and costs and third party costs relating to the Project, the Temporary Relocation Facility, and the 

Permanent Off-Site Facility, but excluding work, hearings, costs or other activities contemplated or 

covered by Processing Fees; provided, however, City Costs shall not include any costs incurred by 

a City Agency in connection with a City Default or which are payable by the City under Section 

10.6 when Developer is the prevailing party. 

1.28 “City Parties” has the meaning set forth in Section 5.6. 

1.29 “City Report” has the meaning set forth in Section 9.2.2. 

1.30 “City-Wide” means all real property within the territorial limits of the City 

and County of San Francisco, not including any property owned or controlled by the United States 

or by the State of California and therefore not subject to City regulation. 

1.31 “CMA” is defined in Section 13.1. 

1.32 “Commence Construction” means the commencement of physical 

construction of the applicable Building foundation on the Project Site.  

1.33 “Community Benefits” has the meaning set forth in Section 5.1. 

1.34 “Community Benefits Program” has the meaning set forth in Section 5.1. 

1.35 “CPE” has the meaning set forth in Recital J. 

1.36 “Declaration of Restrictions” has the meaning set forth in Section 3.11. 

1.37 “Default” has the meaning set forth in Section 10.3. 
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1.38 “Design Guidelines” means the Key Development Site Guidelines adopted 

as part of the Central SOMA Plan.  

1.39 “Developer” has the meaning set forth in the opening paragraph of this 

Agreement, and shall also include (i) any Transferee as to the applicable Transferred Property, and 

(ii) any Mortgagee or assignee thereof that acquires title to any Foreclosed Property but only as to 

such Foreclosed Property.   

1.40 “Development Agreement Statute” has the meaning set forth in Recital F, 

as in effect as of the Effective Date.   

1.41 “DPW” means the San Francisco Department of Public Works.   

1.42 “Effective Date” has the meaning set forth in Section 2.1. 

1.43 “Enacting Ordinance” has the meaning set forth in Recital M. 

1.44 “Excusable Delay” has the meaning set forth in Section 12.5.2. 

1.45 “Exercise Notice” has the meaning set forth in Section 3.4. 

1.46 “Existing Flower Market” means the improvements existing on the Project 

Site as of Effective Date, excluding the Zappettini Parcel. 

1.47 “Existing Standards” has the meaning set forth in Section 6.2. 

1.48 “Existing Subtenant” means each of those existing flower mart tenants who 

has a sublease for space at the Existing Flower Market as of the Relocation Date.  Only Existing 

Subtenants in Good Standing, as defined in the Tri-Party Agreement, will have the right to move to 

(i) the New Wholesale Flower Market under the Stay Option, or (ii) the Permanent Off-Site Facility 

under the Permanent Off-Site Option.   

1.49 “Existing Uses” means all existing lawful uses of the existing Buildings and 

improvements (and including, without limitation, pre-existing, non-conforming uses under the 
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Planning Code) on the Project Site as of the Effective Date. 

1.50 “Extended Alternative Option Period” has the meaning set forth 

in Section 3.4. 

1.51 “Federal or State Law Exception” has the meaning set forth 

in Section 6.10.1. 

1.52 “Flower Market Obligations” means Developer’s obligations described 

in Article 3 and in subsection 5.1.1.   

1.53 “Foreclosed Property” is defined in Section 11.5. 

1.54 “General Plan Consistency Findings” has the meaning set forth 

in Recital K. 

1.55 “Gross Floor Area” has the meaning set forth in Planning Code Section 102 

as of the Effective Date. 

1.56 “Impact Fees and Exactions” means any fees, contributions, special taxes, 

exactions, impositions, and dedications charged by the City, including offsets for any applicable 

fee credits, whether as of the date of this Agreement or at any time thereafter during the Term, in 

connection with the development of the Project, including but not limited to the Transportation 

Sustainability Fee (per Planning Code Section 411A), the Jobs-Housing Linkage Fee (per Planning 

Code Section 413), Child Care Fee (per Planning Code Section 414), Art Fee (per Planning Code 

Section 429), School Impact Fee (California Education Code Section 17620), Eastern 

Neighborhoods Infrastructure Impact Fee (per Planning Code Section 423), or fees, dedication or 

reservation requirements, and obligations for on-or off-site improvements.  Impact Fees and 

Exactions shall not include the Mitigation Measures, Processing Fees, taxes or special assessments 

or school district fees (including CFD special taxes due under the Central SOMA Plan), SFPUC 
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Capacity Charges, and any fees, taxes, assessments impositions imposed by Non-City Agencies, all 

of which shall be due and payable by Developer as and when due in accordance with applicable 

Laws.  A sample calculation of the applicable Impact Fees and Exactions is included in Exhibit P. 

1.57 “Interim Lease” means a lease entered into by Developer, as tenant, and the 

owner of the Temporary Relocation Site, for the temporary flower market, consistent with the 

requirements of the Tri-Party Agreement and this Agreement.   

1.58 “JHL Fee Credit” has the meaning set forth in Section 6.9.1(a). 

1.59 “Later Approval” means (i) any other land use approvals, entitlements, or 

permits from the City or any City Agency other than the Approvals, that are consistent with the 

Approvals and that are necessary or advisable for the implementation of the Project, including 

without limitation, design review approvals, improvement agreements, use permits, demolition 

permits, grading permits, site permits, Building permits, lot line adjustments, sewer and water 

connection permits, major and minor encroachment permits, street and sidewalk modifications, 

street improvement permits, street space permits, permits to alter, certificates of occupancy, transit 

stop relocation permits, subdivision maps, improvement plans, lot mergers, lot line adjustments, 

and re-subdivisions.  A Later Approval shall also include any amendment to the foregoing land use 

approvals, entitlements, or permits, or any amendment to the Approvals that are sought by 

Developer and approved by the City in accordance with the standards set forth in this Agreement. 

1.60 “Law(s)” means the Constitution and laws of the United States, the 

Constitution and laws of the State of California, the laws of the City and County of San Francisco, 

and any codes, statutes, rules, regulations, or executive mandates thereunder, and any State or 

Federal court decision (including any order, injunction or writ) thereunder.  The term “Laws” shall 

refer to any or all Laws as the context may require. 
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1.61 “Law Adverse to City” is defined in Section 6.10.4. 

1.62 “Law Adverse to Developer” is defined in Section 6.10.4. 

1.63 “Litigation Extension” has the meaning set forth in Section 12.5.1. 

1.64 “Losses” has the meaning set forth in Section 5.6. 

1.65 “Master Tenant” means the direct tenant or subtenant of Developer at any 

of the Existing Flower Market, the Temporary Relocation Facility, the Permanent Off-Site Facility, 

or the New Wholesale Flower Market, as applicable. 

1.66 “Material Change” means any modification that would materially alter the 

rights, benefits or obligations of the City or Developer under this Agreement that is not consistent 

with the Central SOMA Plan or that (i) extends the Term, (ii) changes the permitted uses of the 

Project Site, (iii) decreases the Community Benefits, (iv) increases the maximum height, density, 

or bulk by more than ten percent (10%) the size of the Project or changes the parking ratios (other 

than as permitted under the Central SOMA Plan), or (vi) reduces the applicable rate for the Impact 

Fees and Exactions.   

1.67 “Mitigation Measures” means the mitigation measures (as defined by 

CEQA) applicable to the Project as set forth in the MMRP or that are necessary to mitigate adverse 

environmental impacts identified through the CEQA process as part of a Later Approval.   

1.68 “MMRP” means that certain mitigation monitoring and reporting program 

attached hereto as Exhibit L. 

1.69 “Mortgage” means a mortgage, deed of trust or other lien on all or part of 

the Project Site or the Alternative Permanent Site to secure an obligation made by the property 

owner or holder of a leasehold interest. 
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1.70 “Mortgagee” means (i) any mortgagee or beneficiary under a Mortgage, and 

(ii) a person or entity that obtains title to all or part of the Project Site as a result of foreclosure 

proceedings or conveyance or other action in lieu thereof, or other remedial action. 

1.71 “Municipal Code” means the San Francisco Municipal Code.  

1.72 “New City Laws” has the meaning set forth in Section 6.7. 

1.73 “New Wholesale Flower Market” means the approximately 125,000 square 

foot flower market (including 10,000 square feet of accessory retail) to be constructed on the Project 

Site as part of the Project, as more particularly described in the project description in Exhibit B.1. 

1.74 “Non-City Agency” means Federal, State, and local governmental agencies 

that are independent of the City and not a Party to this Agreement. 

1.75 “OEWD” means the San Francisco Office of Economic and Workforce 

Development. 

1.76 “Official Records” means the official real estate records of the City and 

County of San Francisco, as maintained by the City's Assessor-Recorder's Office. 

1.77 “Party” and “Parties” has the meaning set forth in the opening paragraph of 

this Agreement and shall also include any party that becomes a party to this Agreement, such as a 

Transferee. 

1.78 “Permanent Off-Site Approvals” means the Permanent Off-Site Building 

Approvals and the Permanent Off-Site Entitlement Approvals.  

1.79 “Permanent Off-Site Building Approvals” means the first site permit or 

first building permit issued by the City or any City Agency, other than the Approvals, for the 

Alternative Permanent Site and/or the Permanent Off-Site Facility.  
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1.80 “Permanent Off-Site Entitlement Approvals” means any land use 

approval or entitlement issued by the City or any City Agency, other than the Approvals, that are 

necessary for the use of the Permanent Off-Site Facility and the Alternative Permanent Site as a 

wholesale flower market with ancillary retail uses, including without limitation Planning 

Commission and/or Planning Department entitlements, Planning Code amendments, and 

completion of CEQA review. 

1.81 “Permanent Off-Site Facility” means a permanent flower market facility to 

be constructed at the Alternative Permanent Site, in lieu of the New Wholesale Flower Market at 

the Project Site, pursuant to Section 3 and Exhibit F-1 to this Agreement, in the event the Permanent 

Off-Site Option is exercised, as more particularly set forth in Section 3.7.   

1.82 “Permanent Off-Site Master Lease” means a lease for the Alternative 

Permanent Site entered into by Developer, as the landlord, and Master Tenant, as the tenant, for a 

term of no less than 34.5 years or 35 years, as approved by the City, after the relocation of the 

Vendors.  

1.83 “Permanent Off-Site Notice” has the meaning set forth in Section 3.3. 

1.84 “Permanent Off-Site Option” means an option whereby in lieu of a New 

Wholesale Flower Market at the Project Site, a Permanent Off-Site Facility is constructed at the 

Alternative Permanent Site and leased pursuant to the Permanent Off-Site Master Lease.  

1.85 “Phase” means either Phase 1(a), Phase 1(b) or Phase 1(c), as applicable. 

1.86 “Phase 1(a)” means the issuance of a certificate of occupancy and/or final 

completion for the Blocks Building and the completion of the Associated Community Benefits and 

public improvements described in Exhibit H.  If the Stay Option is exercised, Phase 1(a) will not 

be deemed complete until all Post-Development Subtenants who have entered into a Post-
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Development Sublease have been relocated back to the Project as part of Developer’s relocation 

program in accordance with the Tri-Party Agreement. 

1.87 “Phase 1(b)” means the issuance of a certificate of occupancy and/or final 

completion for the Market Hall Building and the completion of the Associated Community Benefits 

and public improvements described in Exhibit H.   

1.88 “Phase 1(c)” means the issuance of a certificate of occupancy and/or final 

completion for the Gateway Building and the completion of the Associated Community Benefits 

and public improvements described in Exhibit H. 

1.89 “Planning Code” means the San Francisco Planning Code. 

1.90 “Planning Commission” means the Planning Commission of the City and 

County of San Francisco. 

1.91 “Planning Department” means the Planning Department of the City and 

County of San Francisco. 

1.92 “Planning Director” means the Director of Planning of the City and County 

of San Francisco. 

1.93 “Post-Development Subtenant” means each of those Existing Subtenants 

and Pre-Development Subtenants who pursuant to the terms of the Tri-Party Agreement enter into 

a Post-Development Sublease with the owner or master lessor thereof at the New Wholesale Flower 

Market.  

1.94 “Post-Development Sublease” means a lease agreement at the New 

Wholesale Flower Market between Developer or the master lessor of the New Wholesale Flower 

Market and each Post-Development Subtenant. 
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1.95 “Pre-Development Subtenant” means each of those existing flower mart 

tenants who, in accordance with the terms of the Tri-Party Agreement (and the Pre-Development 

Lease defined therein), entered into a Pre-Development Sublease for space at the Existing Flower 

Market or the Temporary Relocation Site, as applicable.  Only Pre-Development Subtenants that 

remain in Good Standing, as defined in the Tri-Party Agreement, will have the right to move to (i) 

the New Wholesale Flower Market under the Stay Option, or (ii) the Permanent Off-Site Facility 

under the Permanent Off-Site Option.  

1.96 “Processing Fees” means the standard fee imposed by the City upon the 

submission of an application for a permit or approval, which is not an Impact Fee or Exaction, in 

accordance with the City practice on a City-Wide basis.  

1.97 “Project” means either the Project or the Project Variant, once determined 

in accordance with Article 3, together with Developer's rights and obligations under this 

Agreement. 

1.98 “Project Open Space” means the privately owned, publicly accessible open 

space described in Exhibit I. 

1.99 “Project Site” has the meaning set forth in Recital A, and as more 

particularly described in Exhibit A.  

1.100 “Project Variant” means the mixed use development project described 

in Recital C and Exhibit B.2 and the Approvals.  

1.101 “Public Health and Safety Exception” has the meaning set forth 

in Section 6.10.1. 

1.102 “Public Improvements” means the following improvements: (i) new 

sidewalks and sidewalk amenities at a width and design to be determined by DPW and Planning 
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Department staff in accordance with the Better Streets Plan, Central SOMA Plan, and Planning 

Code, (ii) curbs on the portions of Brannan, Fifth, Sixth, and Morris Streets adjoining the Project 

Site as outlined in the drawings attached to the Approvals from the Planning Commission; (iii) off-

site public open space improvements under the elevated portion of Interstate-80 between.   

1.103 “Relocation Date” means the date on which all of the Vendors who wish to 

be relocated to the Temporary Relocation Facility, or to the Permanent Off-Site Facility, as 

applicable, are relocated by Developer in accordance with the Tri-Party Agreement.   

1.104 “Relocation Matters” has the meaning set forth in Section 3.3. 

1.105 “Relocation Option During Litigation Pendency” has the meaning set 

forth in Section 3.8.2(d). 

1.106 “Relocation Site Approval” means land use approvals and Planning Code 

exceptions applicable to the Temporary Relocation Site at 2000 Marin set forth on Exhibit Q, 

and any land use approvals, entitlement, or permit, from the City or any City Agency, other than 

Approvals or Later Approvals, that are necessary or advisable for the interim use of the 

Temporary Relocation Site located at 2000 Marin by the Existing Subtenants and Pre-

Development Subtenants during the construction of the Project.   

1.107 “SFFD” means the San Francisco Fire Department. 

1.108 “SFFM” means San Francisco Flower Mart LLC, a California limited 

liability company. 

1.109 “SFMTA” means the San Francisco Municipal Transportation Agency. 

1.110 “SFPUC” means the San Francisco Public Utilities Commission. 
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1.111 “SFPUC Capacity Charges” means all water and sewer capacity and 

connection fees and charges payable to the SFPUC, as and when due in accordance with the-

applicable City requirements.  

1.112 “Stay Notice” has the meaning set forth in Section 3.3. 

1.113 “Stay Option” means Developer construction of a New Wholesale Flower 

Market at the Project Site.  

1.114  “Subdivision Code” means the San Francisco Subdivision Code. 

1.115 “Subdivision Map Act” means the California Subdivision Map Act, 

California Government Code § 66410 et seq. 

1.116 “Temporary Relocation Facility” means the temporary flower market 

facility to be built by Developer (if at all) at no cost to the City or to the flower market Vendors, 

and meeting the requirements of Exhibit E.   

1.117 “Temporary Relocation Site” means a Viable site owned by Developer, or 

leased by Developer under the Interim Lease, for the Temporary Relocation Facility.  In the event 

the Stay Option is exercised, the Temporary Relocation Site will be at 2000 Marin so long as no 

other mutually agreeable Viable temporary site is selected by the Parties and Developer has entered 

into an Interim Lease for 2000 Marin.  

1.118 “Tenant Association” means the San Francisco Flower Market Tenants’ 

Association. 

1.119 “Tenant Option Period” has the meaning set forth in Section 3.3. 

1.120 “Term” has the meaning set forth in Section 2.2. 

1.121 “Third-Party Challenge” means any administrative, legal or equitable 

action or proceeding instituted by any party other than the City or Developer challenging the 
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validity or performance of any provision of this Agreement, the Project, the Approvals, Later 

Approvals, the CPE or other actions taken pursuant to CEQA, or other approvals under Laws 

relating to the Project, any action taken by the City or Developer in furtherance of this Agreement, 

or any combination thereof relating to the Project or any portion thereof.   

1.122 “Transfer,” “Transferee” and “Transferred Property” have the 

meanings set forth in Section 13.1, and in all events excludes (1) a transfer of ownership or 

membership interests in Developer or any Transferee, (2) grants of easement or of occupancy rights 

for existing or completed Buildings or other improvements (including, without limitation, space 

leases in Buildings), and (3) the placement of a Mortgage on the Project Site. 

1.123 “Transfer Agreement” means that certain Agreement for Transfer of Real 

Estate attached as Exhibit S for the transfer of property outside the Project Site from Developer to 

the City to be used by the City for the development of affordable housing or to fund the development 

of affordable housing, as may be determined by City.  

1.124 “Transfer Parcel” means vacant, unimproved land within the Central or 

Western SoMa Plan Area, not less than 14,000 square feet, identified by Developer and acceptable 

to MOHCD, for conveyance to the City in accordance with the Transfer Agreement; 

1.125 “Transportation Program” means the transportation program set forth 

in Exhibit J. 

1.126 “Tri-Party Agreement” means that certain Tri-Party Agreement among 

Developer, the Tenant Association, and the SFFM, dated as of June 26, 2015, and amended and 

restated on ________, 2019.  

1.127 “Ultimately Granted” means (i) any and all applicable appeal periods for 

the filing of any administrative or judicial appeal challenging the issuance or effectiveness of any 
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of the Approvals, this Agreement or the CPE shall have expired and no such appeal shall have been 

filed, or if such an administrative or judicial appeal is filed, the Approvals, this Agreement or the 

CPE, as applicable, shall have been upheld by a final decision in each such appeal without adverse 

effect on the applicable Approval, this Agreement or the CPE, and (ii) if a referendum petition 

relating to this Agreement is timely and duly circulated and filed, certified as valid and the City 

holds an election, the date the election results on the ballot measure are certified by the Board of 

Supervisors in the manner provided by the Elections Code reflecting the final defeat or rejection of 

the referendum. 

1.1271.128 “Vendors” means the Existing Subtenants and Pre-Development 

Subtenants that wish to be relocated to the Temporary Relocation Facility or the Permanent Off-

Site Facility, as the context requires, in accordance with the Tri-Party Agreement and either the 

Pre-Development Master Lease or Permanent Off-Site Master Lease, as applicable. 

1.1281.129 “Vested Elements” has the meaning set forth in Section 6.1. 

1.1291.130 “Viable” has the meaning set forth in Section 3.7 with respect to 

Permanent Off-Site Facility.  For a Temporary Relocation Site, “Viable” means that the following 

conditions are met: (i) the site is in San Francisco; (ii) the site is or can be made vacant on a 

reasonable schedule, taking into account the time needed to obtain any governmental approvals 

required to use the site as a wholesale flower market with ancillary retail uses; (iii) the size, 

configuration and location of the site is suitable for use as a wholesale flower market and can 

accommodate the design and specifications set forth in Exhibit E for the Temporary Relocation 

Facility; (iv) the site is owned by Developer or under an Interim Lease with Developer; and (v) the 

site has an existing building that substantially meets, or could be modified so as to substantially 

meet, the requirements in Exhibit E for the Temporary Relocation Facility, or on which such a 
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building could be constructed by Developer.  

1.1301.131 “Workforce Agreement” means the Workforce Agreement 

attached hereto as Exhibit O. 

1.1311.132 “Zappettini Parcel” means Assessor’s Lots 047 and 048 on Block 

3778.   

2. EFFECTIVE DATE; TERM 

2.1 Effective Date.  This Agreement shall take effect upon the later of (i) the 

full execution and delivery of this Agreement by the Parties and (ii) the date the Enacting 

Ordinance is effective and operative.   

2.2 Term.  The initial term of this Agreement shall commence upon the 

Effective Date and shall continue in full force and effect for ten (10) years thereafter (the “Initial 

Term”), unless extended or earlier terminated as provided herein, provided however, that (i) the 

Initial Term shall be extended for each day of a Litigation Extension, and (ii) Developer shall 

have the right to terminate this Agreement with respect to the first Phase upon completion of the 

first Phase, including all Associated Community Benefits for the Phase 1(a), as set forth in 

Section 8.1.  If Developer Commences Construction of the first Phase during the Initial Term 

and thereafter continues to diligently prosecute the first Phase to completion, and is not in 

Default (or has cured a Default pursuant to Section 10.3) under this Agreement between the date 

of exercise and the date the Initial Term expires, then Developer shall have the right to extend 

the term of this Agreement for an additional five (5) years (the “Extended Term”) by delivering 

to the City, at any time during the last year of the Initial Term, a notice of extension.  The 5-year 

extension shall be automatic upon Developer’s delivery of the extension notice unless Developer 

is in Default (not including a Default that was cured pursuant to Section 10.3) at the time 
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Developer sends the notice or before the start of the Extended Term, in which case the City may 

reject the notice by written notice of rejection to Developer.  The term of this Agreement (the 

“Term”) shall mean the Initial Term plus, if applicable, the Extended Term.  The performance 

period or the term for any Approval or Later Approval shall be for the longer of the Term or the 

performance period or term otherwise applicable to such Approval or Later Approval.  Following 

expiration of the Term, this Agreement shall be deemed terminated and of no further force or 

effect except for any provisions which, by their express terms, survive the expiration or 

termination of this Agreement. 

2.3 Phasing.  Developer anticipates completing Phase 1(a) first, before Phase 

1(b) or Phase 1(c); however, Developer may alter the anticipated phasing, including completion 

of multiple Phases simultaneously, so long as the Flower Market Obligations and the Associated 

Community Benefits for Phase 1(a) described in Exhibit H are completed prior to Developer’s 

receipt of the first certificate of occupancy for any Phase or portion thereof.  

3. TEMPORARY RELOCATION SITE AND PERMANENT OFF-SITE 

FACILITY 

3.1 Temporary Relocation Site.  Before Developer may begin demolition on 

the portion of the Project Site other than the Zappettini Parcel, Developer shall (a) obtain the 

exclusive right to occupy (based on an Interim Lease or ownership interest) improved or 

unimproved real property for use of the Temporary Relocation Site, consistent with the 

requirements of the Tri-Party Agreement and this Agreement, (b) complete the Temporary 

Relocation Facility in accordance with the specifications set forth in Exhibit E, and (c) move the 

Vendors that occupy the Existing Flower Market as of the Relocation Date and wish to be 

relocated to the Temporary Relocation Facility at no cost to the Vendors in accordance with the 
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Tri-Party Agreement.  Developer shall ensure that the Vendors have the continuing right to 

occupy the Temporary Relocation Facility under the Interim Lease, on the same terms of their 

then-existing subleases at the Project Site (subject to any negotiated changes in the Tri-Party 

Agreement) for not less than six (6) years, including any extension options, from the Interim 

Lease commencement date; provided the City may agree to a shorter term if the City determines 

that less time is needed for the completion of construction of the New Wholesale Flower Market 

or the Permanent Off-Site Facility, whichever is the case.  Notwithstanding the foregoing, 

Developer may skip the Temporary Relocation Facility and move the Vendors straight to the 

Alternative Permanent Site if the Permanent Off-Site Option is selected when the Permanent Off-

Site Facility at the Alternative Permanent Site is complete. 

3.2 Permanent Off-Site Option or Stay Option.  As set forth in this Article 3, 

the City shall elect either the Permanent Off-Site Option or the Stay Option.  Following the City’s 

election, Developer shall either (i) complete the New Wholesale Flower Market at the Project Site 

under the Stay Option, or (ii) complete the Permanent Off-Site Facility at the Alternative 

Permanent Site under the Permanent Off-Site Option.   

3.3 Tenant Option Period.  Tenant Association, acting through its counsel, will 

send to the City, with a copy to Developer, a notice requesting that the City proceed with the Stay 

Option in the form attached as Exhibit G-2 (the “Stay Notice”) or the Permanent Off-Site Option 

in the form attached as Exhibit G-3 (the “Permanent Off-Site Notice”) on or before thirty (30) 

days after the Effective Date (“Tenant Option Period”).  The Stay Notice or the Permanent Off-

Site Notice shall be sent by the Tenant Association’s counsel, confirming that the Tenant 

Association has affirmatively voted and approved, at a duly noticed and held election in 

accordance with the Tenant Association’s bylaws to choose either the Stay Option or the 
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Permanent Off-Site Option, and shall include, substantially in the form and content in the “Tenant 

Association Release and Indemnity” included in Exhibits G-2 and G-3, (1) a release of any claims 

by the Tenant Association against the City regarding this Agreement, the Tri-Party Agreement 

and any other related documents, the Temporary Relocation Site, New Wholesale Flower Market, 

the Alternative Permanent Site, and the relocation of Vendors in connection with the Project or 

the Project Variant (collectively, the “Relocation Matters”), (2) a release of any claims by the 

Tenant Association against Developer for the Relocation Matters, but excluding all of 

Developer’s prospective obligations under this Agreement and any other agreement between the 

Tenant Association and Developer; and (3) an indemnity by the Tenant Association, in favor of 

the City and Developer, for any claims made by any flower market vendor challenging any of the 

Relocation Matters.    

3.4 Stay Option Exercise.  If the Tenant Association elects the Stay Option and 

sends the Stay Notice before the end of the Tenant Option Period, the City will send the Exercise 

Notice in the form attached as Exhibit G-1 (the “Exercise Notice”) to Developer within five 

business (5) days after receipt of the Stay Notice, electing the Stay Option if, on before the date 

that is sixty (60) days after the expiration of the Tenant Option Period (“Alternative Option 

Period”), which may be extended at Developer’s request by an additional thirty (30) days or 

longer (“Extended Alternative Option Period”), Developer delivers to the City, with a copy to 

the Tenant Association, an executed Interim Lease for the Temporary Relocation Facility or proof 

of Temporary Relocation Site ownership.  If the Stay Option is exercised the Permanent Off-Site 

Option shall terminate and be no further force or effect.  Upon such election, Developer shall 

proceed with the New Wholesale Flower Market on the Project Site and not the Project Variant. 
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3.5 Permanent Off-Site Option Exercise.  If the Tenant Association elects the 

Permanent Off-Site Option and sends the Permanent Off-Site Notice to the City before the end of 

the Tenant Option Period, the City shall exercise the Permanent Off-Site Option if, on or before 

the expiration of the Alternative Option Period or the Extended Alternative Option Period, as 

applicable, Developer delivers to the City, with a copy to the Tenant Association, preliminary 

conceptual plans for a Viable location in San Francisco for the Permanent Off-Site Facility, and 

the City agrees that the proposed Alternative Permanent Site is Viable.  If the Developer does not 

deliver the above-mentioned conceptual plans in a timely manner or if the City does not agree that 

the Alternative Permanent Site is Viable, the Extended Alternative Option Period is extended 

until such time when the plans are delivered to the City or the City agrees that the Alternative 

Permanent Site is Viable, as applicable.  The City shall exercise the Permanent Off-Site Option by 

delivery of the Exercise Notice to Developer in the form attached as Exhibit G-1 within five (5) 

business days after receipt of the above-mentioned information from Developer.     

3.6 Tenant Failure to Exercise; Final City Election.  If the City does not receive 

the Permanent Off-Site Notice or the Stay Notice before the end of the Tenant Option Period, the 

City has the right, in its sole discretion, to elect either the Permanent Off-Site Option or the Stay 

Option based upon all of the information available to it.  The City shall make such election by 

delivering the Exercise Notice to Developer, with a copy to the Tenant Association, within fifteen 

(15) days after the Alternative Option Period or the Extended Alternative Option Period, as 

applicable.  If the City fails to send the Exercise Notice by the end of such fifteen (15) day period, 

then Developer shall have the right to choose between the Stay Option and the Permanent Off-

Site Option. 
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3.7 Permanent Off-Site Facility Construction.  The Permanent Off-Site Option 

is designed to provide for the renovation of existing building(s) and/or construction of new 

building(s) in order to create a permanent wholesale flower market at an Alternative Permanent 

Site by Developer (the “Permanent Off-Site Facility”).  The Permanent Off-Site Facility 

constructed by Developer shall be on a Viable Alternative Permanent Site.  “Viable” for purposes 

of an Alternative Permanent Site means that the following conditions are met: (i) the site is in San 

Francisco; (ii) the site is not a publicly owned site; (iii) the site is mutually agreeable to Developer 

and Tenant Association; (iv) the site is either owned by Developer or leased by Developer for a 

term of at least 34.5 years or 35 years, as approved by the City; and (v) any lienholder with an 

interest in the site superior to the Permanent Off-Site Master Lease has provided reasonable non-

disturbance protections to the Master Tenant and to any subtenants under the Permanent Off-Site 

Master Lease.   

3.8 Completion of Design and Construction Documents.  Following exercise of 

the Permanent Off-Site Option, Developer shall complete design and construction documents for 

the Permanent Off-Site Facility consistent with the specifications in Exhibit F-1 and the 

Permanent Off-Site Master Lease, submit applications for the Permanent Off-Site Approvals to 

the City, and shall construct the Permanent Off-Site Facility in accordance with the specifications 

in Exhibit F-1 and the Permanent Off-Site Master Lease. 

3.8.1 If  the Permanent Off-Site Option is exercised and any of the 

following circumstances occur: (i) the Permanent Off-Site Entitlement Approvals are not 

initially granted within the approval deadlines for environmental determinations specified 

by Section 1(a) of Executive Directive No. 17-02 issued by Mayor Edwin M. Lee starting 

from the date of receipt of Developer’s complete response to the first Notice of Planning 
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Department Requirements issued by the Planning Department, subject to a 60-day cure 

period for the City (such period to commence upon written notice from Developer to the 

City and SFFM) to initially grant such Permanent Off-Site Entitlement Approvals and an 

extension period of up to one hundred twenty (120) days in the event that an 

administrative appeal is filed challenging the Permanent Off-Site Entitlement 

Approvals, and provided that in no case shall the approval time period be less than nine 

(9) months; (ii) the Permanent Off-Site Building Approvals are not finally granted within 

nine (9six (6) months starting from later to occur of the date the Permanent Off-Site 

Entitlement Approvals are initially granted or the date of acceptance by the City of a 

complete application for Developer’s first site permit or first building permit for the 

Alternative Permanent Site, subject to a 60-day cure period (such period to commence 

upon written notice from Developer to the City and SFFM) for the City to finally grant 

such Permanent Off-Site Building Approvals and subject to an extension for the period of 

any appeal in the eventof the Permanent Off-Site Building Approvals; provided that the 

City agrees that it will process the Permanent Off-Site Building Approvals in parallel with 

the pendency of the Permanent Off-Site Entitlement Approvals are appealed, up to 120 

daysin accordance with its standard practices; (iii) an administrative appeal or judicial 

challenge is filed by Tenant Association, SFFM, or any vendor at the Existing Flower 

Market challenging the Permanent Off-Site Approvals, subject to a 60-day cure period 

(such period to commence upon written notice from Developer to the City and SFFM) for 

such parties to withdraw the administrative appeal(s) or expunge judicial challenge(s); or 

(iv) a judicial challenge is filed by any party challenging the Alternative Permanent Site 

Approvals for the Permanent Off-Site Facility that results in the issuance of an injunction 
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prohibiting the issuance of building permits, commencement of construction, and/or 

occupancy of the Permanent Off-Site Facility pursuant to the Permanent Off-Site 

Approvals, subject to a 120-day cure period (such period to commence upon written 

notice from Developer to the City and SFFM) for the injunction to be lifted, then all of the 

following shall apply:   

(a) Developer may terminate the Pre-Development 

Lease by delivering six (6) months prior written notice to SFFM, with a copy to the City, 

and notwithstanding Section 3.1 requirements regarding commencement of demolition on 

the Project Site to the contrary, upon the Pre-Development Lease termination Developer 

may begin demolition of the Project Site and construction of the Project; and 

(b) If Developer terminates the Pre-Development 

Lease, then upon delivery of Developer’s termination notice pursuant to Section 3.8.1(a), 

Developer shall provide SFFM a right to relocate to the Permanent Off-Site Facility 

pursuant to the Permanent Off-Site Master Lease, with the exception that the Permanent 

Off-Site Master Lease shall be amended to provide for the acceptance of the Permanent 

Off-Site Facility in an “as is” condition (“As Is Relocation Option”), which (unless 

SFFM elects to require Developer to construct the Permanent Off-Site Facility as 

described in Section 3.8.1(c) below) means the condition existing at the Alternative 

Permanent Site as of SFFM’s exercise of the As Is Relocation Option; and 

(c) Within 60 days of the receipt of Developer’s 

termination notice, SFFM shall either: (i) accept the As Is Relocation Option, pursuant to 

the terms of the Permanent Off-Site Master Lease, with the exception that the Permanent 

Off-Site Master Lease shall be amended to provide for the acceptance of the Permanent 
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Off-Site Facility in an “as is” condition per Section 3.8.1(b), and Developer shall provide 

SFFM a payment of Fifteen Million Dollars ($15,000,000) for any tenant improvements 

SFFM elects to complete to the Permanent Off-Site Facility; or (ii) reject, or fail to timely 

exercise, the As Is Relocation Option, in which case upon the effective date for the 

termination of the Pre-Development Lease, Developer shall provide SFFM a payment of 

Fifteen Million Dollars ($15,000,000), and Developer may utilize, lease, sell or encumber 

the Permanent Off-Site Facility and the Alternative Permanent Site in any manner it 

desires, consistent with zoning and any required approvals, and the City shall process any 

permits or approvals for the Permanent Off-Site Facility and the Alternative Permanent 

Site in its normal course of permitting and shall not unreasonably withhold any approvals 

for the Permanent Off-Site Facility or the Alternative Permanent Site, provided that 

Developer shall dedicate new or existing space for production, distribution and/or repair 

(“PDR”) use in an amount equal to the square footage of legal PDR use existing at the 

Alternative Permanent Site before the issuance of the Permanent Off-Site Approvals for a 

minimum of 34.5 years, at Developer’s sole discretion, either at the Alternative Permanent 

Site, the Project Site, or any other site or sites in San Francisco.  ; and   

(c)(d) In the cases described in Section 3.8.1 (i), (ii), or 

(iv) above and if SFFM accepts the As Is Relocation Option pursuant to this Section 

3.8.1(c),, then in addition to its choice of remedies described in the foregoing sentence and 

despite termination of the Pre-Development Lease, in lieu of the initial payment of 

$15,000,000, SFFM may choose to require Developer to diligently pursue the Permanent 

Off-Site Approvals and complete construction of the Permanent Off-Site Facility 

consistent with Exhibit F-1 and the Permanent Off-Site Master Lease for a period of 
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twenty-four (24) months after SFFM’s election, and if completion (i) occurs by the end of 

such period then upon completion Developer shall relocate all Vendors who wish to be 

relocated to the Permanent Off-Site Facility pursuant to the Permanent Off-Site Master 

Lease, or (ii) does not occur by the end of such period then Developer shall pay 

$15,000,000 to SFFM upon expiration of such period. 

3.8.2 In the event that a filing and pendency of a judicial 

challenge on the Permanent Off-Site Approvals exists and was filed by a party other than 

Tenant Association, SFFM, or any vendor at the Existing Flower Market, and no 

injunction is issued preventing the issuance of the Permanent Off-Site Approvals, then 

during the pendency of such challenge Developer may not effect termination of the Pre-

Development Lease prior to the conclusion of such challenge and may either wait for 

resolution of the challenge, or may proceed with the construction of the Permanent Off-

Site Facility consistent with the Permanent Off-Site Approvals and Exhibit F-1 in which 

case all of the following shall apply: 

(a) Unless prohibited by injunction, City Agencies shall 

not stop the processing or issuance of building permits or approvals due to such judicial 

challenge and, provided that Developer obtains any necessary Later Approvals, shall allow 

development of the Permanent Off-Site Facility to proceed consistent with the Permanent 

Off-Site Approvals; and  

(b) Developer shall give SFFM a right to relocate to the 

Permanent Off-Site Facility after the Developer’s completion of the Permanent Off-Site 

Facility in accordance with Exhibit F-1 and pursuant to the Permanent Off-Site Approvals 

(“Relocation Option During Litigation Pendency”); and  
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(c) Within 60 days of its receipt of the Developer’s 

Relocation Option During Litigation Pendency notice, SFFM shall either: (i) accept the 

Relocation Option During Litigation Pendency, pursuant to the terms of the Permanent 

Off-Site Master Lease, with the exception that the Permanent Off-Site Master Lease shall 

be amended to provide for SFFM acceptance of any limitations or restrictions (whether 

occupancy or improvement related) which may be imposed by the verdict in the judicial 

challenge (subject to SFFM’s right to pursue any approvals or other authorizations to 

eliminate any compliance issues established by such a verdict), in which case Developer 

shall complete construction of the Permanent Off-Site Facility consistent with the 

specifications in Exhibit F-1, and upon the Relocation Date the Pre-Development Lease 

shall terminate; or (ii) reject or fail to timely exercise the Relocation Option During 

Litigation Pendency, in which case the Pre-Development Lease shall terminate no less 

than six (6) months after delivery of the Relocation Option During Litigation Pendency 

notice, Developer shall provide SFFM a payment of TenFifteen Million Dollars 

($1015,000,000), and Developer may utilize, lease, sell or encumber the Permanent Off-

Site Facility and the Alternative Permanent Site in any manner it desires, consistent with 

zoning and any required approvals, and the City shall process any permits or approvals for 

the Permanent Off-Site Facility and the Alternative Permanent Site in its normal course of 

permitting and shall not unreasonably withhold any approvals for the Permanent Off-Site 

Facility or the Alternative Permanent Site, provided that Developer shall dedicate new or 

existing space for production, distribution and/or repair (“PDR”) use in an amount equal 

to the square footage of legal PDR use existing at the Alternative Permanent Site before 

the issuance of the Permanent Off-Site Approvals for a minimum of 34.5 years, at 

461 244



Developer’s sole discretion, either at the Alternative Permanent Site, the Project Site, or 

any other site or sites in San Francisco. 

3.8.3 In the event that the issuance of any element of the 

Permanent Off-Site Approvals is delayed as a result of (i) Developer’s failure to provide 

requested additional information or materials from City Agencies or to respond to City 

Agencies in a prompt and expeditious manner, or (ii) the filing or pendency of an 

administrative appeal or judicial challenge to any of the Permanent Off-Site Approvals by 

Developer or its Affiliate, then the corresponding period for the affected Permanent Off-

Site Approval shall be extended by the length of such delay. 

3.9 City Decisions.  Except where otherwise noted, all discretionary decisions 

relating to City actions under this Article 3 shall be made jointly by the Planning Director and the 

OEWD Director of Development.  The Planning Director and the OEWD Director of 

Development will consult other City officials as they deem appropriate. 

3.10 No City Liability.  Following exercise of the Permanent Off-Site Option, 

OEWD and Planning staff shall use good faith efforts to assist Developer with the development of 

the Permanent Off-Site Facility at the Alternative Permanent Site.  Following exercise of the Stay 

Option, OEWD and Planning staff shall use good faith efforts to monitor and enforce Developer’s 

obligations to build the New Wholesale Flower Market at the Project Site.  But nothing in this 

Agreement shall create any City liability to Developer, to the Tenant Association, to SFFM, or to 

any flower market vendor relating to the New Wholesale Flower Market, the Permanent Off-Site 

Facility, or to the Relocation Matters.  All interested persons are given notice, and understand and 

agree, that completion of the New Wholesale Flower Market or the Permanent Off-Site Facility 

will likely involve many challenges, and that no particular outcome can be guaranteed.  By 
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entering into this Agreement, the City is not guarantying the successful completion of the 

replacement market or any other result.  The City would not be willing to enter into this 

Agreement without this provision.  Without limiting Developer’s indemnity obligations in this 

Agreement, if and to the extent that City is required to expend any funds or staff time defending 

this Agreement or any discretionary decisions made by the City related to this Article 3 or the 

Relocation Matters from a claim made by the Tenant Association or any flower market vendor, 

such funds and the costs of such staff time shall be included in City Costs.  

3.11 Tri-Party Agreement; Declaration of Restrictions. Developer shall comply 

with its key obligations under the Tri-Party Agreement, including compliance with the rent 

schedule provided in Exhibit D and other key obligations summarized in Exhibit D.  If the 

Permanent Off-Site Option is exercised, then prior to the earlier to occur of (i) issuance of the first 

certificate of occupancy for any portion of the Project (provided that SFFM has not rejected or 

failed to timely exercise either the As Is Relocation Option or the Relocation Option during 

Litigation Pendency pursuant to Section 3.8.1 or Section 3.8.2, in which case no Declaration of 

Restrictions shall be recorded against the Alternative Permanent Site), or (ii) commencement of 

the term of the Permanent Off-Site Master Lease, Developer shall record a Declaration of 

Restrictions (the “Declaration of Restrictions”) against the Alternative Permanent Site 

consistent with the form of document attached in Exhibit D-1 and revised as appropriate with 

such terms and conditions relating to this Agreement, the Permanent Off-Site Master Lease, and 

the Alternative Permanent Site, as the City may reasonably require.  The term of the Declaration 

of Restrictions shall end upon termination of the Permanent Off-Site Master Lease and any 

Deemed Consent Subleases (as defined in the Permanent Off-Site Master Lease), and upon such 

termination the Declaration of Restrictions shall no longer affect the Alternative Permanent Site.  
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The City requires recordation of the Declaration of Restrictions to assure that Developer’s 

commitments to the rent subsidies pursuant to the Permanent Off-Site Master Lease and its 

provision of the public benefit of a continued viable wholesale flower market in San Francisco are 

enforced.  Developer’s breach of the obligations described in Exhibit D or in the Declaration of 

Restrictions, following the notice and cure periods set forth in Section 10.3, shall be a material 

breach of this Agreement.  Developer will provide the City with any information it requests 

relating to the Declaration of Restrictions, the Alternative Permanent Site, and the Permanent Off-

Site Facility in a timely manner, including without limitation information customarily requested 

by the City’s Assessor pursuant to California Revenue & Taxation Code, Sections 71, 441, and 

470 and the right to audit revenues and expenditures relating to the Alternative Permanent Site 

and the Permanent Off-Site Facility.  The provisions of this Section 3.11 shall survive the 

expiration of this Agreement.   

4. GENERAL RIGHTS AND OBLIGATIONS 

4.1 Project and Project Variant's Compliance with Certain Design 

Requirements.  Concurrently with the approval of this Agreement, certain Planning Code Text 

Amendments applicable to the Project were approved by the Board of Supervisors, as listed in 

Exhibit R. 

4.2 Development of the Project.  Developer shall have the vested right to 

develop the Project and the Temporary Relocation Facility in accordance with and subject to the 

provisions of this Agreement, the Approvals, Later Approvals, and Relocation Site Approvals 

with respect to 2000 Marin, and the City shall consider and process all Later Approvals for 

development of the Project and the Temporary Relocation Facility at the Temporary Relocation 

Site, in accordance with and subject to the provisions of this Agreement.  The Parties 
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acknowledge (i) that immediately before the approval of this Agreement, the City approved and 

granted the Approvals for the Project as listed in Exhibit K, and (ii) that Developer may proceed 

in accordance with this Agreement with the construction and, upon completion, use and 

occupancy of the Project as a matter of right, subject to the attainment of any required Later 

Approvals and any Non-City Approvals, as needed.   

4.3 Workforce.  Developer shall require project sponsors, contractors, 

consultants, subcontractors and subconsultants, as applicable, to undertake workforce 

development activities in both the construction and end use phases of the Project in accordance 

with the Workforce Agreement. 

4.4 Community Facility Districts.  The City intends to form a CFD under the 

CFD Act to finance or seek reimbursement of certain costs as set forth in the SOMA Plan.  

Developer shall not, at any time, contest, protest, or otherwise challenge the formation of the 

CFDs or other charges set forth in the Central SOMA Plan, or the issuance of additional bonds or 

other financing secured by CFD special taxes or the application of bond proceeds consistent with 

the SOMA Plan.  Once established, Developer shall not institute, or cooperate in any manner 

with, proceedings to repeal or reduce the Central SOMA Plan fees or the CFD special taxes.  The 

provisions of this Section shall survive the expiration of this Agreement, and Developer shall 

include the requirements of this Section in any sale agreement or lease for all or part of the 

Project Site. 

4.5 Transfer Parcel.  Before the issuance of the first construction document for 

the Project, the City, acting through MOHCD, and Developer shall enter into the Transfer 

Agreement, substantially in the form attached as Exhibit S, for the Transfer Parcel proposed by 

Developer and approved by MOHCD.  Developer shall convey the Transfer Parcel to the City in 
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accordance with the Transfer Agreement on or before issuance of the first certificate of occupancy 

for any portion of the Project’s first building.  The City shall use the Transfer Parcel to develop 

affordable housing; provided if the City decides after acceptance that it cannot develop affordable 

housing on the Transfer Parcel, the City may sell the Transfer Parcel and use the net sales proceeds 

for affordable housing within the boundaries of Central SoMa, Eastern SoMa or Western SoMa 

Area Plans.   

5. PUBLIC BENEFITS; DEVELOPER OBLIGATIONS AND CONDITIONS TO 

DEVELOPER'S PERFORMANCE 

5.1 Community Benefits Exceed Those Required by Existing Ordinances and 

Regulations.  The Parties acknowledge and agree that the development of the Project in 

accordance with this Agreement provides a number of public benefits to the City beyond those 

achievable through existing Laws, including, but not limited to, those set forth in this Article 5 

(the “Community Benefits”).  The City acknowledges and agrees that a number of the 

Community Benefits would not be otherwise achievable without the express agreement of 

Developer under this Agreement.  Developer acknowledges and agrees that, as a result of the 

benefits to Developer under this Agreement, Developer has received good and valuable 

consideration for its provision of the Community Benefits, and that the City would not be willing 

to enter into this Agreement without the Community Benefits.  Payment or delivery of each of 

the Community Benefits is an essential element to this Agreement and is tied to a specific phase 

of the Project, as described in the Phasing Plan or elsewhere in this Agreement (with each Phase, 

an “Associated Community Benefit”).  Time is of the essence with respect to the completion of 

the Community Benefits. 
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5.1.1 Community Benefits.  Developer shall provide the following 

Community Benefits (collectively, the “Community Benefit Programs”):   

(a) the construction and development of the New Wholesale 

Flower Market on the Project Site or alternatively, if the Permanent Off-Site Option is exercised, 

the construction and development of the Permanent Off-Site Facility at the Alternative 

Permanent Site in accordance with Article 3;  

(b) the rent subsidies per the Tri-Party Agreement, in 

accordance with the rent schedule included in Exhibit D and the Declaration of Restrictions 

attached as Exhibit D-1; 

(c) the relocation of the Existing Tenants and Pre-

Development Subtenants to the Temporary Relocation Site, and relocation of Post-Development 

Subtenants who have executed a Post-Development Sublease back to the Project Site or to the 

Alternative Permanent Site, as applicable, in accordance with Article 3 and the Tri-Party 

Agreement, including the requirement that all Existing Tenants and Pre-Development Subtenants 

shall be moved together at one time (the collective obligations in subparagraphs (a) through (c) 

shall be referred to as the “Flower Market Obligations”); 

(d) the Workforce Program, as described in Exhibit O; 

(e) the Project Open Space and Public Improvements, as 

described in Exhibit I;  

(f) the Transportation Demand Management Program attached 

as Exhibit J; 

(g) conveyance of the Transfer Parcel to the City, in 

accordance with the Transfer Agreement, at no cost to City;  
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(h) under the Project Variant, Developer shall construct a 

subsidized child care center in Phase 1(a), consisting of approximately 23,000 square feet at the 

Blocks Building, for lease to a qualified non-profit child care operator for ten (10) years at a cost 

not exceeding landlord's actual costs for operating expenses;   

(i) the payment of $5 million to Mercy Housing California, to 

pay for costs related to the Sunnydale Hub project, on or before the issuance of the first 

construction document for the Project; and 

(j) the payment of $200,000 within sixty (60) days following 

the Effective Date, and each anniversary thereafter annually for a period of ten (10) years (i.e. a 

total of $2,000,000), to a fund designated by the City’s Controller in consultation with the City’s 

District 6 Supervisor to support pressure washing and/or steam cleaning of sidewalks and street 

cleaning efforts in SoMa, as designated by the District 6 Supervisor in consultation with the 

City’s Department of Public Works.  

5.1.2 Conditions to Performance of Community Benefits.  

Developer's obligation to perform each Associated Community Benefit is expressly 

conditioned upon each and all of the following conditions precedent:   

(a) All Approvals and Later Approvals for the applicable Phase 

to which the Associated Community Benefit is tied shall have been FinallyUltimately Granted, 

including a Prop M allocation necessary to build that Phase consistent with the Approvals, 

except to the extent that such Later Approvals (and Relocation Site Approvals with respect to 

2000 Marin, if applicable) have not been obtained or FinallyUltimately Granted due to the failure 

of Developer to timely initiate and then diligently and in good faith pursue such Later Approvals.  

Whenever this Agreement requires completion of an Associated Community Benefit with a 
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Phase, the City may withhold a certificate of occupancy for the Building in that Phase until the 

required Associated Community Benefit is completed or Developer has provided the City with 

adequate security for completion of such Associated Community Benefit (e.g., a bond or letter of 

credit) as approved by the Planning Director in his or her sole discretion (following consultation 

with the City Attorney); and 

(b) Developer shall have Commenced Construction of the 

Building in the applicable Phase to which the Associated Community Benefit applies.   

5.2 No Additional CEQA Review Required; Reliance on CPE and Addendum 

for Later Approvals.  The Parties acknowledge that the CPE and Addendum prepared for the 

Project and 2000 Marin as the Temporary Relocation Site, respectively, complies with CEQA.  

The Parties further acknowledge that (a) the CPE and Addendum contain a thorough 

environmental analysis of the Project, including the Temporary Relocation Site (with respect to 

2000 Marin), and demonstrate that the Project’s impacts were previously analyzed in the Central 

SOMA FEIR and the Addendum, as the case may be; (b) the Mitigation Measures have been 

adopted to eliminate or reduce to an acceptable level certain adverse environmental impacts of 

the Project, and (c) the Board of Supervisors adopted CEQA Findings.  Accordingly, the City 

does not intend to conduct any further environmental review or mitigation under CEQA for any 

aspect of the Project vested under this Agreement.  The City shall rely on the CPE and 

Addendum, to the greatest extent possible in accordance with applicable Laws, in all future 

discretionary actions related to the Project; provided, however, that nothing shall prevent or limit 

the discretion of the City to conduct additional environmental review in connection with the 

Temporary Relocation Site or a change in the location of the Temporary Relocation Site, the 
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Permanent Site, affordable housing dedication site, or any Later Approvals to the extent that such 

additional environmental review is required by applicable Laws, including CEQA. 

5.3.1 Compliance with CEQA Mitigation Measures.  Developer 

shall comply with all Mitigation Measures imposed as applicable to the Project except for 

any Mitigation Measures that are expressly identified as the responsibility of a different 

party or entity.  Without limiting the foregoing, Developer shall be responsible for the 

completion of all mitigation measures identified as the responsibility of the “owner” or the 

“project sponsor”.  The Parties expressly acknowledge that the CPE and the associated 

MMRP are intended to be used in connection with each of the Later Approvals to the 

extent appropriate and permitted under applicable Law.  Nothing in this Agreement shall 

limit the ability of the City to impose conditions on any new, discretionary permit 

resulting from Material Changes as such conditions are determined by the City to be 

necessary to mitigate adverse environmental impacts identified through the CEQA process 

and associated with the Material Changes or otherwise to address significant 

environmental impacts as defined by CEQA created by an approval or permit; provided, 

however, any such conditions must be in accordance with applicable Law. 

5.3 Nondiscrimination.  In the performance of this Agreement, Developer 

agrees not to discriminate against any employee, City employee working with Developer's 

contractor or subcontractor, applicant for employment with such contractor or subcontractor, or 

against any person seeking accommodations, advantages, facilities, privileges, services, or 

membership in all business, social, or other establishments or organizations, on the basis of the 

fact or perception of a person's race, color, creed, religion, national origin, ancestry, age, height, 

weight, sex, sexual orientation, gender identity, domestic partner status, marital status, disability 
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or Acquired Immune Deficiency Syndrome or HIV status (AIDS/HIV status), or association with 

members of such protected classes, or in retaliation for opposition to discrimination against such 

classes. 

5.4 City Cost Recovery. 

5.4.1 Developer shall timely pay to the City all Impact Fees and 

Exactions applicable to the Project or the Project Site as set forth in Section 6.7. 

5.4.2 Developer shall timely pay to the City all Processing Fees 

applicable to the processing or review of applications for the Approvals and Later 

Approvals.   

5.4.3 Developer shall pay to the City all City Costs incurred in 

connection with the drafting and negotiation of this Agreement, defending the Approvals 

and Later Approvals, and in processing and issuing any Later Approvals or administering 

this Agreement (except for the costs that are covered by Processing Fees), within sixty 

(60) days following receipt of a written invoice complying with Section 5.5.4 from the 

City.   

5.4.4 OEWD shall provide Developer on a quarterly basis (or 

such alternative period as agreed to by the Parties) a reasonably detailed statement 

showing costs incurred by OEWD, the City Agencies and the City Attorney's Office, 

including the hourly rates for each City staff member at that time, the total number of 

hours spent by each City staff member during the invoice period, any additional costs 

incurred by the City Agencies and a brief non-confidential description of the work 

completed (provided, for the City Attorney's Office, the billing statement will be reviewed 

and approved by OEWD but the cover invoice forwarded to Developer will not include a 
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description of the work).  OEWD will use reasonable efforts to provide an accounting of 

time and costs from the City Attorney's Office and each City Agency in each invoice; 

provided, however, if OEWD is unable to provide an accounting from one or more of such 

parties, then OEWD may send an invoice to Developer that does not include the charges 

of such party or parties without losing any right to include such charges in a future or 

supplemental invoice but subject to the eighteen (18) month deadline set forth below in 

this Section 5.5.4.  Developer's obligation to pay the City Costs shall survive the 

termination of this Agreement.  Developer shall have no obligation to reimburse the City 

for any City Cost that is not invoiced to Developer within eighteen (18) months from the 

date the City Cost was incurred.  The City will maintain records, in reasonable detail, with 

respect to any City Costs and upon written request of Developer, and to the extent not 

confidential, shall make such records available for inspection by Developer.   

5.4.5 If Developer in good faith disputes any portion of an 

invoice, then within sixty (60) days following receipt of the invoice Developer shall 

provide notice of the amount disputed and the reason for the dispute, and the Parties shall 

use good faith efforts to reconcile the dispute as soon as practicable.  Developer shall have 

no right to withhold the disputed amount.  If any dispute is not resolved within ninety (90) 

days following Developer's notice to the City of the dispute, Developer may pursue all 

remedies at law or in equity to recover the disputed amount. 

5.5 Prevailing Wages. Certain contracts for work at the Project Site may be 

public works contracts if paid for in whole or part out of public funds, as the terms “public work” 

and “paid for in whole or part out of public funds” are defined in and subject to exclusions and 

further conditions under California Labor Code sections 1720 - 1720.6.  In connection with the 

461 255



Project, Developer shall comply with all California public works requirements as and to the 

extent required by State law.  In addition, Developer agrees that all persons performing labor in 

the construction of Public Improvements under this Agreement will be: (1) paid not less than the 

Prevailing Rate of Wages as defined in Administrative Code section 6.22 and established under 

Administrative Code section 6.22(e), and (2) provided the same hours, working conditions, and 

benefits as provided for similar work performed in San Francisco County in Administrative Code 

section 6.22(f).  Developer further agrees to employ Apprentices on the Public Improvement 

work in accordance with San Francisco Administrative Code Section 23.61.  Any contractor or 

subcontractor performing a public work or constructing the Public Improvements must make 

certified payroll records and other records required under Administrative Code section 6.22(e)(6) 

available for inspection and examination by the City with respect to all workers performing 

covered labor.  City’s Office of Labor Standards Enforcement (“OLSE”) enforces labor laws, 

and OLSE shall be the lead agency responsible for ensuring that prevailing wages are paid and 

other payroll requirements are met in connection with the work, as more particularly described in 

the Workforce Agreement.   

5.6 Indemnification of City.  Developer shall indemnify, reimburse, and hold 

harmless the City and its officers, agents and employees (the “City Parties”) from and, if 

requested, shall defend them against any and all loss, cost, damage, injury, liability, and claims 

(“Losses”) arising or resulting directly or indirectly from (i) any third party claim arising from a 

Default by Developer under this Agreement, (ii) Developer's failure to comply with any 

Approval, Later Approval or Non-City Approval, (iii) the failure of any improvements 

constructed pursuant to the Approvals or Later Approvals to comply with any Federal or State 

Laws, the Existing Standards or any permitted New City Laws, (iv) any accident, bodily injury, 
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death, personal injury, or loss of or damage to property occurring on the Project Site (or the 

public right of way adjacent to the Project Site) in connection with the construction by Developer 

or its agents or contractors of any improvements pursuant to the Approvals, Later Approvals or 

this Agreement, (v) a Third-Party Challenge instituted against the City or any of the City Parties, 

(vi) any dispute between Developer, its contractors or subcontractors relating to the construction 

of any part of the Project, and (vii) any dispute between Developer and any Transferee or any 

subsequent owner of any of the Project Site relating to any assignment of this Agreement or the 

obligations that run with the land, or any dispute between Developer and any Transferee or other 

person relating to which party is responsible for performing certain obligations under this 

Agreement, each regardless of the negligence of and regardless of whether liability without fault 

is imposed or sought to be imposed on the City or any of the City Parties, except to the extent 

that any of the foregoing indemnification obligations is void or otherwise unenforceable under 

applicable Law, and except to the extent such Loss is the result of the negligence or willful 

misconduct of the City Parties.  The foregoing indemnity shall include, without limitation, 

reasonable attorneys' fees and costs and the City's reasonable cost of investigating any claims 

against the City or the City Parties.  All indemnifications set forth in this Agreement shall 

survive the expiration or termination of this Agreement, to the extent such indemnification 

obligation arose from an event occurring before the expiration or termination of this Agreement.  

To the extent the indemnifications relate to Developer's obligations that survive the expiration or 

termination of this Agreement, the indemnifications shall survive for the term of the applicable 

obligation plus four (4) years. 
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6. VESTING AND CITY OBLIGATIONS 

6.1 Vested Rights.  By granting the Approvals, the City has made a policy 

decision that the Project, as described in and as may be modified in accordance with the 

Approvals, is in the best interests of the City and promotes the public health, safety and welfare.  

Accordingly, the City in granting the Approvals and vesting them through this Agreement is 

limiting its future discretion with respect to Later Approvals and Relocation Site Approvals to 

the extent they include elements that were approved as part earlier Approvals.  The criteria for 

City review and approval of Later Approvals is set forth in Section 6.3.  Consequently, the City 

shall not use its discretionary authority in considering and approving an application for Later 

Approvals or Relocation Site Approvals with respect to 2000 Marin to change the policy 

decisions reflected by the Approvals or otherwise to prevent or to delay development of the 

Project or the Project Variant as set forth in the Approvals.  Developer shall have the vested right 

to develop the Project as set forth in this Agreement, including without limitation with the 

following vested elements: the locations and numbers of Buildings proposed, the land uses, 

height and bulk limits, including the maximum density, intensity and gross square footages, the 

permitted uses, the provisions for open space, vehicular access and parking (including parking 

ratios), and the Prop. M allocation made for the Project on the Effective Date (collectively, the 

“Vested Elements”; provided the Existing Uses on the Project Site shall also be included as 

Vested Elements).  The Vested Elements are subject to and shall be governed by Applicable 

Laws.  The expiration of any building permit or Approval shall not limit the Vested Elements, 

and Developer shall have the right to seek and obtain subsequent building permits or approvals, 

including Later Approvals and Relocation Site Approvals with respect to 2000 Marin, at any 

time during the Term, any of which shall be governed by Applicable Laws.  Each Later Approval 
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and Relocation Site Approval, once granted, shall be deemed an Approval for purposes of 

this Section 6.1. 

6.2 Existing Standards.  The City shall process, consider, and review all Later 

Approvals in accordance with (i) the Approvals, (ii) the San Francisco General Plan, the 

Municipal Code (including the Subdivision Code), and all other applicable City policies, rules 

and regulations, as each of the foregoing is in effect on the Effective Date (“Existing 

Standards”), as the same may be amended or updated in accordance with permitted New City 

Laws as set forth in Section 6.7, and (iii) this Agreement (collectively, “Applicable Laws”). 

6.3 Criteria for Later Approvals.  Developer shall be responsible for obtaining 

applicable Later Approvals before the start of construction that requires such approvals. The 

City, in granting the Approvals and vesting the Project through this Agreement, is limiting its 

future discretion with respect to Later Approvals to the extent that they are consistent with the 

Approvals and this Agreement.  The City shall not disapprove applications for Later Approval 

based upon an item or element that is consistent the Approvals, and shall consider all such 

applications in accordance with City's customary practice, normal discretion and Applicable 

Laws, subject to the requirements of this Agreement.  The City may subject a Later Approval to 

any condition that is necessary to bring the Later Approval into compliance with Applicable 

Laws.  For any part of a Later Approval request that has not been previously reviewed or 

considered by the applicable City Agency (such as additional details or plans), the City Agency 

shall exercise its discretion consistent with the Approvals and the Planning Code, and otherwise 

in accordance with the City’s customary practice.  Nothing in this Agreement shall preclude the 

City from applying New City Laws for any development not within the definition of the 

“Project” or the Temporary Relocation Site under this Agreement. 
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6.4 Expeditious Processing of Subsequent Approvals. Upon the City’s receipt 

from Developer of a completed application (with any required supporting documentation) for 

one of more Later Approvals, Relocation Site Approvals, or Permanent Off-Site Approvals, the 

City shall use reasonable efforts to promptly commence and complete all steps necessary to act 

on such applications in a timely way and in accordance with applicable Laws.   

6.5 Strict Building Code Compliance.  Notwithstanding anything in this 

Agreement to the contrary, when considering any application for a Later Approval, the City or 

the applicable City Agency shall apply the applicable provisions, requirements, rules, or 

regulations that are contained in the San Francisco Building Codes, including the Mechanical 

Code, Electrical Code, Green Building Code, Housing Code, Plumbing Code, Fire Code, and the 

Public Works Code and Subdivision Code and other uniform construction codes applicable on a 

City-Wide basis.  This shall not be construed to prohibit exceptions, equivalencies, or other 

administrative relief available under such Codes.  

6.6 Denial of a Later Approval, Relocation Site Approval, or Permanent Off-

Site Approval.  If the City denies any application for a Later Approval that implements a 

Building that is part of the Project or a Relocation Site Approval or Permanent Off-Site Approval 

for the Temporary Relocation Site or Alternative Permanent Site, the City must specify in 

writing the reasons for such denial and shall suggest modifications required for approval of the 

application.  Any such specified modifications shall be consistent with this Agreement, earlier 

Approvals, and Applicable Laws, and City staff shall approve the application if it is subsequently 

resubmitted for City review and corrects or mitigates, to the City's reasonable satisfaction, the 

stated reasons for the earlier denial in a manner that is consistent and compliant with this 

Agreement, earlier Approvals and Applicable Laws, and does not include new or additional 
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information or materials that give the City a reason to object to the application under the 

standards set forth in this Agreement.   

6.7 New City Laws.  All future changes to Existing Standards and any other 

Laws, plans or policies adopted by the City or adopted by voter initiative after the Effective Date 

(“New City Laws”) shall apply to the Project, the Project Site, and the Temporary Relocation Site 

except to the extent they conflict with this Agreement or the terms and conditions of the Approvals.  

In the event of such a conflict, the terms of this Agreement and the Approvals shall prevail, subject 

to the terms of Section 5.8. 

6.7.1 New City Laws shall be deemed to conflict with this 

Agreement and the Approvals if they: 

(a) limit or reduce the density or intensity of the Project or the 

Temporary Relocation Site at 2000 Marin, or any part thereof, or otherwise require any reduction 

in the square footage, number, or size of the proposed Buildings or change the location of 

proposed Buildings or change or reduce other improvements from those permitted under the 

Approvals;   

(b) limit or reduce the height, bulk, or mass of the Project, or 

any part thereof, or otherwise require any reduction in the height, bulk, or mass of individual 

Buildings or other improvements that are part of the Project under the Approvals; 

(c) limit, reduce or change the location of vehicular access, or 

the amount or location of parking or loading from that permitted under the Approvals;  

(d) limit any land uses for the Project from that permitted 

under the Approvals or the Existing Uses;   

(e) change or limit the Approvals or Existing Uses; 
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(f) materially delay, limit or control the rate, timing, phasing, 

or sequencing of the Project, including the consideration of the Phase 1(b) Office Allocation as 

specified in Section 6.8(b), or demolition of existing buildings at the Project Site, except as 

expressly set forth in this Agreement; 

(g) require the issuance of permits or approvals by the City 

other than those required under the Existing Standards, except for permits or approvals required 

on a City-Wide basis, that relate to the construction of improvements, and that do not prevent 

construction of the Project as intended by this Agreement; 

(h) limit or control the availability of public utilities, services 

or facilities, or any privileges or rights to public utilities, services, or facilities for the Project; 

(i) impose any regulation or other requirement that controls 

commercial rents or purchase prices charged within the Project or on the Project Site, except as 

set forth in this Agreement and the Tri-Party Agreement; 

(j) materially limit the processing or procuring of applications 

and approvals of Later Approvals that are consistent with Approvals;  

(k) impose new or modified Impact Fees and Exactions on the 

Project (as is expressly prohibited in Section 6.9.2); or 

(l) Reduce the amount of allowable parking or loading for the 

Project or the Temporary Relocation Site at 2000 Marin; or  

(m) Negatively alter the Phase 1(b) Office Allocation priority 

in Section 6.8(b). 

6.7.2 Developer may, at its sole discretion, elect to have a New 

City Law that conflicts with this Agreement be applied to the Project or the Project Site by 
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giving the City written notice of its election to have a New City Law applied, in which 

case such New City Law shall be deemed to be an Existing Standard; 

6.7.3 Developer shall have the right, from time to time and at any 

time, to file subdivision map applications (including phased final map applications and 

development-specific condominium map or plan applications) with respect to some or all 

of the Project Site, to subdivide, reconfigure or merge parcels within the Project Site as is 

required or may be desirable in order to developer a particular phase of the Project the 

Project or to lease, mortgage or sell all or some portion of it.  The specific boundaries of 

parcels shall be set by Developer and approved by the City during the subdivision process.  

Nothing in this Agreement shall authorize Developer to subdivide or use any of the 

Project Site for purposes of sale, lease or financing in any manner that conflicts with the 

Subdivision Map Act or with the Subdivision Code.  Nothing in this Agreement shall 

prevent the City from enacting or adopting changes in the methods and procedures for 

processing subdivision and parcel maps so long as such changes do not conflict with the 

provisions of this Agreement or with the Approvals or Later Approvals.   

6.8 Proposition M Office Allocation.  The Project includes up to 2,061,380 

gross square feet (“GSF”) of office development proposed to be constructed in three phases:  (i) 

Phase 1(a) with up to 1,384,578 GSF of office, (ii) Phase 1(b) with up to 351,895 GSF of office; 

and (iii) Phase 1(c) with up to 324,907 GSF of office.  Before the Effective Date, by Motion No. 

20485 (the “Office Allocation Motion”), the Planning Commission adopted findings pursuant to 

Planning Code Section 321(b)(1) that up to 2,061,380 GSF of office development at the Project 

Site contemplated by this Agreement and the Central SOMA Plan and Design Guidelines 

promotes the public welfare, convenience and necessity, and in doing so it considered the criteria 
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in Planning Code Section 321(b)(3)(A)-(G).  The findings contained in the Office Allocation 

Motion are incorporated into this Agreement.  Because the office development contemplated by 

the Project has been found to promote the public welfare, convenience and necessity, the 

determination required under Section 321(b), where applicable, will be deemed to have been 

made for the entire Project (i.e., up to 2,061,380 GSF of office development undertaken 

consistent with the Project).   

(a) In the Office Allocation Motion, the Planning Commission also 

granted up to 1,384,578 GSF of Prop M office allocation for Phase 1(a).  

(b) Additional Prop M allocations for Phase 1(b) and Phase 1(c) are 

necessary for completion of the Project and to support the viability of the Associated Public 

Benefits for each respective Phase.  An application for the Phase 1(b) and 1(c) Prop M allocations 

is on file with the Planning Department under Case No. 2017-000663OFA.  If Developer is not 

then in default under this Agreement, the Planning Commission shall consider the Phase 1(b) office 

allocation at its first regularly scheduled hearing on or after October 17, 2021, unless otherwise 

requested by Developer.  Developer shall notify the Planning Director not less than 60 days in 

advance of the hearing date to ensure that the matter is added to the calendar, and Developer has 

the right to make changes to its existing application at any time before such notification date.  

Provided the design of the Project remains consistent with the Office Allocation Motion, the 

Planning Commission shall give priority to additional office allocation of no less than 351,895 gsf 

under Sections 320-325 over office development proposed elsewhere in the City, subject to the 

existing priorities previously given to (a) the Mission Bay South Project Area; (b) the Transbay 

Transit Tower proposed for development on Lot 001 of Assessor’s Block No. 3720; and (c) the 

Treasure Island development project.  Notwithstanding the above, no office development project 
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can be approved that would cause the then applicable annual limitation contained in Planning Code 

Section 321 to be exceeded, and the Planning Commission shall consider the design of the Project 

to confirm that it remains consistent with the Planning Commission’s findings under 

Section 321(b)(3)(A)-(G) in the Office Allocation Motion.  The requirements for Planning 

Commission approval described above will apply to the Project except to the extent such 

application would be prohibited by applicable law.  

(c) Developer shall have the greater of the period provided by 

Applicable Laws or three (3) years from the date on which either the Stay Option or the Permanent 

Off-Site Option is exercised by the City to obtain a site permit for office development for the 

applicable phase of the Project, as may be extended by a Litigation Extension (if any), but 

otherwise subject to the provisions of Planning Code Section 321(d)(2). 

6.9 Fees and Exactions. 

6.9.1 Generally.  The Project and the Temporary Relocation Site 

at 2000 Marin shall only be subject to the Processing Fees and Impact Fees and Exactions 

as set forth in this Section 6.7, and the City shall not impose any new Processing Fees or 

Impact Fees and Exactions on the development of the Project or the Temporary Relocation 

Site at 2000 Marin, or impose new conditions or requirements for the right to develop the 

Project or the Temporary Relocation Site at 2000 Marin (including required contributions 

of land, public amenities or services) except as set forth in this Agreement. The Parties 

acknowledge that the provisions contained in this Section 6.7 are intended to implement 

the intent of the Parties that Developer have the right to develop the Project pursuant to 

specified and known criteria and rules, and that the City receive the benefits which will be 

conferred as a result of such development without abridging the right of the City to act in 
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accordance with its powers, duties and obligations, except as specifically provided in this 

Agreement. 

6.9.2 Impact Fees and Exactions.  During the Term, as extended 

by the Litigation Extension (if any), no Impact Fees and Exactions shall apply to the 

Project (or the Project Variant) or components thereof except for (i) those Impact Fees and 

Exactions specifically set forth on Exhibit P, and (ii) the SFPUC Capacity Charges, as 

expressly set forth below in this Section.  The Impact Fees and Exactions and SFPUC 

Capacity Charges shall be calculated and determined at the time payable in accordance 

with the City requirements on that date, and the Parties acknowledge and agree that the 

Impact Fees and Exactions shall be subject to the Planning Department's final 

confirmation once the applicable final land uses and Gross Floor Area are determined; 

provided (i) in determining the amount of the Impact Fees and Exactions during the Initial 

Term only (as extended by Litigation Extension, if any), the rates will be subject to annual 

escalation in accordance with the methodology currently provided in Planning Code 

Section 409 from the Effective Date to the date that the Applicable Impact Fee and 

Exaction is paid, and (ii) the initial Jobs Housing Linkage Fee shall not be calculated from 

the Effective Date, but instead shall be set based on legislation per Ordinance No. 251-19 

(File No. 190548) to update the Jobs Housing Linkage Fee if adopted before the date of 

payment (or, once adopted, the updated Fee amount will apply to payments made after the 

date of adoption), and thereafter shall adjust under Planning Code Section 409 as set forth 

in clause (i) above.  During the Extension Term (if any), Developer shall be subject to any 

increase or decrease in the fee amount payable and any changes to the methodology of 

calculation (e.g., use of a different index to calculate annual increases), but will not be 
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subject to any new types of Impact Fees and Exactions or modification to existing Impact 

Fees and Exactions after the Effective Date.  No Impact Fees or Exactions shall apply to 

the use of the Temporary Relocation Site at 2000 Marin for pre-existing uses or for new 

spaces constructed for flower market tenants.  

(a) Jobs-Housing Linkage Fee and Affordable 

Housing Site Dedication.  , Developer may satisfy all or a portion of its obligation under 

Planning Code Section 413 by utilizing the Transfer Parcel as a land dedication 

alternative (the “JHL Fee Credit”) in accordance with Planning Code Sections 

249.78(e)(2) and 413.7.   

(b) Central SoMa Legacy Business and PDR Support 

Fund.  In the event the Permanent Off-Site Option is exercised pursuant to Article 3, 

Developer shall deposit Twenty Million Dollars ($20,000,000) into a special fund or 

other account designated by the City (the “Central SoMa Legacy Business and PDR 

Support Fund”) prior to issuance of the first construction document for the Project.  

Central SoMa Legacy Business and PDR Support Fund shall be used by the City to 

provide annual business grants to the Master Tenant under the Permanent Off-Site Master 

Lease each year beginning in the fourth year of the lease term, up to the earlier to occur 

of (i) thirty-four (34) years after commencement of the Permanent Off-Site Master Lease, 

or (ii) exhaustion of funds in the Central SoMa Legacy Business and PDR Support Fund.  

The amount of such annual grant shall be determined by the City’s Controller in 

consultation with the OEWD Director of Development, and shall be based upon the 

amount which, in the Controller’s best judgment, will assure a continuous revenue stream 

during the lease term and will also provide necessary support to the Master Tenant.  
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Notwithstanding the foregoing, if the City has not waived Twenty-Seven Million Five 

Hundred Thousand Dollars ($27,500,000) in Impact Fees and Exactions prior to issuance 

of the first construction document for the Project, then Developer shall not have any 

obligation to deposit funds into the Flower Market Legacy Business Fund.  At the end 34 

years, any unexpended funds shall be retained by the City to be used for job training, job 

retention, and other economic development purposes or shall be deposited into the fund 

from which it was diverted or the relevant successor fund. 

(c) Eastern Neighborhoods Infrastructure Fee and 

Gateway Marker.  Notwithstanding the provisions of Planning Code Section 423, 

Developer shall fund the design and complete the construction of an arch, monument, 

pillar or other physical marker, in a public location approved by the Planning Director, 

identifying the San Francisco Filipino Cultural Heritage District (“Gateway Marker”).  

The construction and permitting of the Gateway Marker shall be subject to the Planning 

Director's approval as to design and location, at his or her sole discretion following any 

required environmental review.  Upon approval of the design, if any, the City shall enter 

into an in-kind agreement, using the City’s standard form, to provide credit against 

Developer’s Eastern Neighborhoods Infrastructure Impact Fees under Planning Code 

Section 423 in an amount equal to Developer’s third party design and construction costs 

but not to exceed $300,000.  In the event the Gateway Marker is not fully approved and 

permitted by the City three years after the Effective Date, the City may instead allocate 

$300,000 of the Developer’s Eastern Neighborhoods Infrastructure Impact Fees paid, or 

to be paid, to the Cultural District Fund for SOMA Pilipinas Filipino Cultural Heritage 

District, administered by the Mayor’s Office of Housing and Community Development 
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under Administrative Code Section 10.100-52. 

6.9.3 Processing Fees.  Developer shall pay all Processing Fees in 

effect, on a City-wide basis, at the time that Developer applies for a Later Approval for 

which such Processing Fee is payable in connection with the applicable part of the Project.  

6.10 Changes in Federal or State Laws. 

6.10.1 City's Exceptions.  Notwithstanding any provision in this 

Agreement to the contrary, each City Agency having jurisdiction over the Project shall 

exercise its discretion under this Agreement in a manner that is consistent with the public 

health and safety and shall at all times retain its respective authority to take any action that 

is necessary to protect the physical health and safety of the public (the “Public Health 

and Safety Exception”) or reasonably calculated and narrowly drawn to comply with 

applicable changes in Federal or State Law affecting the physical environment (the 

“Federal or State Law Exception”), including the authority to condition or deny a Later 

Approval or to adopt a new Law applicable to the Project so long as such condition or 

denial or new regulation (i)(a) is limited solely to addressing a specific and identifiable 

issue in each case required to protect the physical health and safety of the public, or (b) is 

required to comply with a Federal or State Law and in each case not for independent 

discretionary policy reasons that are inconsistent with the Approvals or this Agreement 

and (ii) is applicable on a City-Wide basis to the same or similarly situated uses and 

applied in an equitable and non-discriminatory manner.  Developer retains the right to 

dispute any City reliance on the Public Health and Safety Exception or the Federal or State 

Law Exception. 
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6.10.2 Changes in Federal or State Laws.  If Federal or State Laws 

issued, enacted, promulgated, adopted, passed, approved, made, implemented, amended, 

or interpreted after the Effective Date have gone into effect and (i) preclude or prevent 

compliance with one or more provisions of the Approvals or this Agreement, or (ii) 

materially and adversely affect Developer's or the City's rights, benefits or obligations 

under this Agreement, then such provisions of this Agreement shall be modified or 

suspended as may be necessary to comply with such Federal or State Law.  In such event, 

this Agreement shall be modified only to the extent necessary or required to comply with 

such Law, subject to the provisions of Section 6.8.4, as applicable. 

6.10.3 Changes to Development Agreement Statute.  This 

Agreement has been entered into in reliance upon the provisions of the Development 

Agreement Statute.  No amendment of or addition to the Development Agreement Statute 

which would affect the interpretation or enforceability of this Agreement or increase the 

obligations or diminish the development rights of Developer hereunder, or increase the 

obligations or diminish the benefits to the City hereunder shall be applicable to this 

Agreement unless such amendment or addition is specifically required by Law or is 

mandated by a court of competent jurisdiction.  If such amendment or change is 

permissive rather than mandatory, this Agreement shall not be affected. 

6.10.4 Effect on Agreement.  If any of the modifications, 

amendments or additions described in this Section 6.8 would materially and adversely 

affect the construction, development, use, operation, or occupancy of the Project as 

currently contemplated by the Approvals, or any material portion thereof, such that the 

Project, or the applicable portion thereof, becomes economically infeasible (a “Law 
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Adverse to Developer”), then Developer shall notify the City and propose amendments or 

solutions that would maintain the benefit of the bargain (that is this Agreement) for both 

Parties.  If any of the modifications, amendments or additions described in Section 6.8 

would materially and adversely affect or limit the Community Benefits (a “Law Adverse 

to the City”), then the City shall notify Developer and propose amendments or solutions 

that would maintain the benefit of the bargain (that is this Agreement) for both Parties.  

Upon receipt of a notice under this Section 6.8.4, the Parties agree to meet and confer in 

good faith for a period of not less than ninety (90) days in an attempt to resolve the issue.  

If the Parties cannot resolve the issue in ninety (90) days or such longer period as may be 

agreed to by the Parties, then the Parties shall mutually select a mediator at JAMS in San 

Francisco for nonbinding mediation for a period of not less than thirty (30) days.  If the 

Parties remain unable to resolve the issue following such mediation, then (i) Developer 

shall have the right to terminate this Agreement following a Law Adverse to Developer 

upon not less than thirty (30) days prior notice to the City, and (ii) the City shall have the 

right to terminate this Agreement following a Law Adverse to the City upon not less than 

thirty (30) days prior notice to Developer; provided, notwithstanding any such 

termination, Developer shall be required to complete the Associated Community Benefits 

for each Building completed as set forth in Section 5.1.    

6.11 No Action to Impede Approvals.  Except and only as required under 

Section 6.8 the City shall take no action under this Agreement nor impose any condition on the 

Project that would conflict with this Agreement or the Approvals.  An action taken or condition 

imposed shall be deemed to be in conflict with this Agreement or the Approvals if such actions 
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or conditions result in the occurrence of one or more of the circumstances identified in 

Section 6.6.1. 

6.12 Estoppel Certificates.  Developer may, at any time, and from time to time, 

deliver notice to the Planning Director requesting that the Planning Director certify to Developer, 

a potential Transferee, or a potential lender to Developer, in writing that to the best of the 

Planning Director's knowledge:  (i) this Agreement is in full force and effect and a binding 

obligation of the Parties; (ii) this Agreement has not been amended or modified, and if so 

amended or modified, identifying the amendments or modifications and stating their date and 

providing a copy or referring to the recording information; (iii) Developer is not in Default in the 

performance of its obligations under this Agreement, or if in Default, to describe therein the 

nature and amount of any such Defaults; (iv) the findings of the City with respect to the most 

recent annual review performed pursuant to Section 9; (v) the Effective Date of the Agreement; 

and (vi) the names of the Mortgagee that are subject to receiving notices under Section 11.3.  

The Planning Director, acting on behalf of the City, shall execute and return such certificate 

within thirty (30) days following receipt of the request.  The City acknowledges that third parties 

with a property interest in the Project Site, such as mortgagees, acting in good faith, may rely 

upon such a certificate.   

6.13 Existing, Continuing Uses and Interim Uses.  The Parties acknowledge that 

the Existing Uses are lawfully authorized uses and may continue as such uses may be modified 

by the Project, provided that any modification thereof not a component of or contemplated by the 

Project is subject to Planning Code Section 178 and the applicable provisions of Section 6.  

Developer may install interim or temporary uses on the Project Site, which uses must be 

consistent with those uses allowed under the Planning Code and the Central SOMA Plan. 
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6.14 Taxes.  Nothing in this Agreement limits the City's ability to impose new or 

increased taxes or special assessments, or any equivalent or substitute tax or assessment, 

provided (i) the City shall not institute, on its own initiative, proceedings for any new or 

increased special tax or special assessment for a land-secured financing district (including the 

special taxes under the Mello-Roos Community Facilities Act of 1982 (Government Code §§ 

53311 et seq.) but not including business improvement districts or community benefit districts 

formed by a vote of the affected property owners) that includes the Project Site unless the new 

district is City-Wide or Developer gives its prior written consent to or requests such proceedings, 

and (ii) no such tax or assessment shall be targeted or directed at the Project, including, without 

limitation, any tax or assessment targeted solely at all or any part of the Project Site.  Nothing in 

the foregoing prevents the City from imposing any tax or assessment against the Project Site, or 

any portion thereof, that is enacted in accordance with Law and applies to all similarly-situated 

property on a City-Wide basis. 

7. NO DEVELOPMENT OBLIGATION 

There is no requirement under this Agreement that Developer initiate or complete 

development of the Project, or any portion thereof.  There is also no requirement that 

development be initiated or completed within any period of time or in any particular order, 

subject to the requirement to complete Associated Community Benefits for each Building 

commenced by Developer as set forth in Section 5.1.  The development of the Project is subject 

to numerous factors that are not within the control of Developer or the City, such as availability 

of financing, interest rates, access to capital, and similar factors.  Except as expressly required by 

this Agreement, the City acknowledges that Developer may develop the Project in such order 

and at such rate and times as Developer deems appropriate within the exercise of its sole and 
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subjective business judgment.  In Pardee Construction Co. v. City of Camarillo, 37 Cal.3d 465 

(1984), the California Supreme Court ruled that the failure of the parties therein to provide for 

the timing of development resulted in a later adopted initiative restricting the timing of 

development and controlling the parties’ agreement.  It is the intent of the Parties to avoid such a 

result by acknowledging and providing for the timing of development of the Project in the 

manner set forth herein.  The City acknowledges that such a right is consistent with the intent, 

purpose and understanding of the Parties to this Agreement, and that without such a right, 

Developer’s development of the Project would be subject to the uncertainties sought to be 

avoided by the Development Agreement Statute, Chapter 56 and this Agreement.   

8. MUTUAL OBLIGATIONS 

8.1 Notice of Completion, Revocation or Termination.  Within thirty (30) days 

after any early revocation or termination of this Agreement (as to all or any part of the Project 

Site), the Parties agree to execute a written statement acknowledging such revocation or 

termination, signed by the appropriate agents of the City and Developer, and record such 

instrument in the Official Records.  In addition, within thirty (30) days after Developer's request, 

when each Phase and all of the Associated Community Benefits tied to that Phase have also been 

completed, the City and Developer shall execute and record a notice of completion in the form 

attached as Exhibit N for the applicable property.   

8.2 General Cooperation; Agreement to Cooperate.  The Parties agree to 

cooperate with one another to expeditiously implement the Project in accordance with the 

Approvals, any Later Approvals, and this Agreement, and to undertake and complete all actions 

or proceedings reasonably necessary or appropriate to ensure that the objectives of this 

Agreement, the Approvals, and any Later Approvals, are implemented.  Except for ordinary 
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administrative costs of the City, nothing in this Agreement obligates the City to spend any sums 

of money or incur any costs other than City Costs or costs that Developer reimburses through the 

payment of Processing Fees.  The Parties agree that the Planning Department (in consultation 

with OEWD) will act as the City's lead agency to facilitate coordinated City review of 

applications for the Project.  Each City Agency responsible for reviewing any Later Approvals 

shall designate a single employee responsible for working with Developer and the Planning 

Department:  (i) to ensure that all such applications to the City are technically sufficient and 

constitute complete applications and (ii) to interface with City staff responsible for reviewing 

any application under this Agreement to facilitate an orderly, efficient approval process that 

avoids delay and redundancies.  

8.2.1 Developer shall assist and cooperate with the City at Developer's 

own expense in connection with any Third-Party Challenge.  The City Attorney's Office 

may use its own legal staff or outside counsel in connection with defense of the Third-

Party Challenge, at the City Attorney's sole discretion.  Developer shall reimburse the 

City for its actual costs in defense of the action or proceeding, including but not limited 

to the time and expenses of the City Attorney's Office (at the non-discounted rates then 

charged by the City Attorney's Office) and any consultants; provided, however, 

Developer shall have the right to monthly invoices for all such costs. 

8.2.2 To the extent that any such action or proceeding challenges or a 

judgment is entered limiting Developer's right to proceed with the Project or any material 

portion thereof under this Agreement (whether the Project is commenced or not), 

including the City's actions taken pursuant to CEQA, Developer may elect to terminate 

this Agreement.  Upon any such termination (or, upon the entry of a judgment 
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terminating this Agreement, if earlier), the City and Developer shall jointly seek to have 

the Third-Party Challenge dismissed and Developer shall have no obligation to reimburse 

City defense costs that are incurred after the dismissal.  Notwithstanding the foregoing, if 

Developer conveys or transfers some but not all of the Project, or a party takes title to 

Foreclosed Property constituting only a portion of the Project (and therefore, there is 

more than one party that assumes obligations of “Developer” under this Agreement), then 

only the Party holding the interest in such portion of the Project shall have the right to 

terminate this Agreement as to such portion of the Project and only as to such portion, 

and no termination of this Agreement by such Party as to such Party's portion of the 

Project shall effect a termination of this Agreement as to any other portion of the Project. 

8.2.3 The filing of any Third Party Challenge shall not delay or stop the 

development, processing or construction of the Project or the issuance of Later Approvals 

unless the third party obtains a court order preventing the activity.   

8.3 Good Faith and Fair Dealing.  The Parties shall cooperate with each other 

and act in good faith in complying with the provisions of this Agreement and implementing the 

Approvals.   

8.4 Other Necessary Acts.  Each Party shall use good faith efforts to take such 

further actions as may be reasonably necessary to carry out this Agreement and the Approvals in 

accordance with the terms of this Agreement (and subject to all applicable Laws) in order to 

provide and secure to each Party the full and complete enjoyment of its rights and privileges 

hereunder. 
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9. PERIODIC REVIEW OF DEVELOPER'S COMPLIANCE 

9.1 Annual Review.  Pursuant to Section 65865.1 of the Development 

Agreement Statute and Section 56.17 of the Administrative Code (as of the Effective Date), at 

the beginning of the second week of each January following final adoption of this Agreement 

and for so long as the Agreement is in effect (the “Annual Review Date”), the Planning Director 

shall commence a review to ascertain whether Developer has, in good faith, complied with the 

Agreement.  The failure to commence such review in January shall not waive the Planning 

Director's right to do so later in the calendar year.  The Planning Director may elect to forego an 

annual review if no significant construction work occurred on the Project Site during that year, or 

if such review is otherwise not deemed necessary. 

9.2 Review Procedure.  In conducting the required initial and annual reviews of 

Developer's compliance with this Agreement, the Planning Director shall follow the process set 

forth in this Section 9.2. 

9.2.1 Required Information from Developer.  Within sixty (60) 

days following request by the Planning Director, Developer shall provide a letter to the 

Planning Director explaining, with appropriate backup documentation (not including any 

proprietary or confidential information, to the extent any exists), Developer’s compliance 

with this Agreement for the preceding calendar year, including, but not limited to, 

compliance with the requirements regarding Community Benefits.  The burden of proof, 

by substantial evidence, of compliance is upon Developer.  The Planning Director shall 

post a copy of Developer’s submittals on the Planning Department’s website. 

9.2.2 City Report.  Within sixty (60) days after Developer submits 

such letter, the Planning Director shall review the information submitted by Developer and 
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all other available evidence regarding Developer's compliance with this Agreement, and 

shall consult with applicable City Agencies as appropriate.  All such available evidence, 

including final staff reports, shall, upon receipt by the City, be made available as soon as 

possible to Developer.  The Planning Director shall notify Developer in writing whether 

Developer has complied with the terms of this Agreement (the “City Report”), and post 

the City Report on the Planning Department’s website.  If the Planning Director finds 

Developer not in compliance with this Agreement, then the City may pursue available 

rights and remedies in accordance with this Agreement and Chapter 56.  The City's failure 

to initiate or to timely complete the annual review shall not be a Default and shall not be 

deemed to be a waiver of the right to do so at a later date.  All costs incurred by the City 

under this Section shall be included in the City Costs.  

9.2.3 Effect on Transferees.  If Developer has effected a Transfer 

so that its interest in the Project Site has been divided between Developer and Transferees 

or between or among Transferees, then the annual review hereunder shall be conducted 

separately with respect to Developer and each Transferee, and if appealed, the Planning 

Commission and Board of Supervisors shall make its determinations and take its action 

separately with respect to Developer and each Transferee, as applicable, pursuant to 

Administrative Code Chapter 56.  If the Board of Supervisors terminates, modifies or 

takes such other actions as may be specified in Administrative Code Chapter 56 and this 

Agreement in connection with a determination that Developer or a Transferee has not 

complied with the terms and conditions of this Agreement, such action by the Planning 

Director, Planning Commission, or Board of Supervisors shall be effective only as to the 
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Party to whom the determination is made and the portions of the Project Site in which 

such Party has an interest.   

9.2.4 Default.  The rights and powers of the City under 

this Section 9.2 are in addition to, and shall not limit, the rights of the City to terminate or 

take other action under this Agreement on account of the commission by Developer of a 

Default. 

10. ENFORCEMENT OF AGREEMENT; DEFAULT; REMEDIES 

10.1 Enforcement.  The only Parties to this Agreement are the City and 

Developer.  Except as expressly set forth in this Agreement (for successors, Transferees and 

Mortgagees), this Agreement is not intended, and shall not be construed, to benefit or be 

enforceable by any other person or entity whatsoever. 

10.2 Meet and Confer Process.  Before sending a notice of default in accordance 

with Section 10.3, the Party which may assert that the other Party has failed to perform or fulfill 

its obligations under this Agreement shall first attempt to meet and confer with the other Party to 

discuss the alleged failure and shall permit such Party a reasonable period, but not less than ten 

(10) days, to respond to or cure such alleged failure; provided, however, the meet and confer 

process shall not be required (i) for any failure to pay amounts due and owing under this 

Agreement, or (ii) if a delay in sending a notice pursuant to Section 10.3 would impair, prejudice 

or otherwise adversely affect a Party or its rights under this Agreement.  The Party asserting such 

failure shall request that such meeting and conference occur within three (3) business days 

following the request and if, despite the good faith efforts of the requesting Party, such meeting 

has not occurred within seven (7) business days of such request, then such Party shall be deemed 
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to have satisfied the requirements of this Section and may proceed in accordance with the 

issuance of a notice of default under Section 10.3.  

10.3 Default.  The following shall constitute a “Default” under this Agreement:  

(i) the failure to make any payment within sixty (60) days following notice that such payment 

was not made when due and demand for compliance; and (ii) the failure to perform or fulfill any 

other material term, provision, obligation, or covenant of this Agreement and the continuation of 

such failure for a period of sixty (60) days following notice and demand for compliance.  

Notwithstanding the foregoing, if a failure can be cured but the cure cannot reasonably be 

completed within sixty (60) days, then it shall not be considered a Default if a cure is 

commenced within said 60-day period and diligently prosecuted to completion thereafter.  Any 

notice of default given by a Party shall specify the nature of the alleged failure and, where 

appropriate, the manner in which said failure satisfactorily may be cured (if at all).  

Notwithstanding any other provision in this Agreement to the contrary, if Developer conveys or 

transfers some but not all of the Project or a party takes title to Foreclosed Property constituting 

only a portion of the Project, and, therefore there is more than one Party that assumes obligations 

of “Developer” under this Agreement, there shall be no cross-default between the separate 

Parties that assumed Developer obligations, provided City shall have the right to withhold Later 

Approvals for all or any part of the Project Site if Developer fails to fulfill the Flower Market 

Obligations as and when required under this Agreement.  Subject to the foregoing, a default by 

one “Developer” shall not be a Default by any other “Developer” that owns or controls a 

different portion of the Project Site.  For purposes of this Section 10, a Party shall include all of 

its Affiliates who have an ownership interest in a portion of the Project Sites, and therefore any 
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termination or other remedy against that Party may include the same remedy against all such 

Affiliates. 

10.4 Remedies. 

10.4.1 Specific Performance.  Subject to, and as limited by, the 

provisions of Sections 10.4.3, 10.4.4, and 10.5, in the event of a Default, the remedies 

available to a Party shall include specific performance of this Agreement in addition to 

any other remedy available at law or in equity. 

10.4.2 Termination.  Subject to the limitation set forth in Section 

10.4.4, in the event of a Default, the non-defaulting Party may elect to terminate this 

Agreement by sending a notice of termination to the other Party, which notice of 

termination shall state the Default.  Any such termination shall be effective upon the date 

set forth in the notice of termination, which shall in no event be earlier than sixty (60) 

days following delivery of the notice.  Consistent with Sections 10.3 and 13.3, there are no 

cross-defaults under this Agreement, and therefore if there is more than one “Developer” 

(as it relates to different parts of the Project Site), then any termination of this Agreement 

for Default will be limited to the Developer that sent or received the termination notice.   

10.4.3 Limited Damages.  The Parties have determined that except 

as set forth in this Section 10.4.3, (i) monetary damages are generally inappropriate, (ii) it 

would be extremely difficult and impractical to fix or determine the actual damages 

suffered by a Party as a result of a Default hereunder, and (iii) equitable remedies and 

remedies at law, not including damages but including specific performance and 

termination, are particularly appropriate remedies for enforcement of this Agreement.  

Consequently, Developer agrees that the City shall not be liable to Developer for damages 
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under this Agreement, and the City agrees that Developer shall not be liable to the City for 

damages under this Agreement, and each covenants not to sue the other for or claim any 

damages under this Agreement and expressly waives its right to recover damages under 

this Agreement, except as follows: (1) either Party shall have the right to recover actual 

damages only (and not consequential, punitive or special damages, each of which is 

hereby expressly waived) for a Party's failure to pay sums to the other Party as and when 

due under this Agreement, (2) the City shall have the right to recover actual damages for 

Developer's failure to make any payment due under any indemnity in this 

Agreement, (3) to the extent a court of competent jurisdiction determines that specific 

performance is not an available remedy with respect to an unperformed Associated 

Community Benefit, the City shall have the right to monetary damages equal to the costs 

that the City incurs or will incur to complete the Associated Community Benefit as 

determined by the court, (4) either Party shall have the right to recover reasonable 

attorneys' fees and costs as set forth in Section 10.6, and (5) the City shall have the right to 

administrative penalties or liquidated damages if and only to the extent expressly stated in 

an Exhibit to this Agreement or in the applicable portion of the San Francisco Municipal 

Code incorporated into this Agreement.  For purposes of the foregoing, “actual damages” 

means the actual amount of the sum due and owing under this Agreement, with interest as 

provided by Law, together with such judgment collection activities as may be ordered by 

the judgment, and no additional sums.   

10.4.4 City Processing/Certificates of Occupancy.  The City shall 

not be required to process any requests for approval or take other actions under this 

Agreement during any period in which Developer is in Default or Developer has failed to 
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pay amounts due to the City under this Agreement; provided, however, if Developer has 

conveyed or transferred some but not all of the Project or a party takes title to Foreclosed 

Property constituting only a portion of the Project, and, therefore, there is more than one 

party that assumes obligations of “Developer” under this Agreement, then the City shall 

continue to process requests and take other actions as to the other portions of the Project 

so long as the applicable Developer as to those portions is current on payments due the 

City (subject to the Flower Market Obligation provisions described below).  The City shall 

have the right to withhold a final certificate of occupancy within a Phase until all of the 

Associated Community Benefits tied to that Phase, together with the Flower Market 

Obligations, have been completed or Developer has provided the City with adequate 

security for completion of such Community Benefit (e.g., a bond or letter of credit) as 

approved by the Planning Director in his or her sole discretion (following consultation 

with the City Attorney).  For a Phase to be deemed completed, Developer shall have also 

completed all of the public open spaces and improvements for that Phase as set forth 

in Exhibit H or in a Later Approval; provided, if the City issues a final certificate of 

occupancy before such items are completed, then Developer shall promptly complete such 

items following issuance.  Notwithstanding anything to the contrary above, the City shall 

have the right to withhold all certificates of occupancy and other Later Approvals Project-

wide (against all Developers) if the Flower Market Obligations have not been satisfied 

when required.  If the Payment Option has not been exercised, the Parties intend that the 

Post-Development Subtenants will be moved back to the Project Site first, and agree that 

City can withhold certificates of occupancy and Later Approvals for space at the Project 

Site until all of the Post-Development Subtenants (not including those who elect to move 
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elsewhere) have moved back to the Project Site in accordance with the Flower Market 

Obligations.   

10.5 Time Limits; Waiver; Remedies Cumulative.  Failure by a Party to insist 

upon the strict or timely performance of any of the provisions of this Agreement by the other 

Party, irrespective of the length of time for which such failure continues, shall not constitute a 

waiver of such Party's right to demand strict compliance by such other Party in the future.  No 

waiver by a Party of any condition or failure of performance, including a Default, shall be 

effective or binding upon such Party unless made in writing by such Party, and no such waiver 

shall be implied from any omission by a Party to take any action with respect to such failure.  No 

express written waiver shall affect any other condition, action or inaction, or cover any other 

period of time, other than any condition, action or inaction and/or period of time specified in 

such express waiver.  One or more written waivers under any provision of this Agreement shall 

not be deemed to be a waiver of any subsequent condition, action or inaction, and the 

performance of the same or any other term or provision contained in this Agreement.  Nothing in 

this Agreement shall limit or waive any other right or remedy available to a Party to seek 

injunctive relief or other expedited judicial and/or administrative relief to prevent irreparable 

harm. 

10.6 Attorneys' Fees.  Should legal action be brought by either Party against the 

other for a Default under this Agreement or to enforce any provision herein, the prevailing Party 

in such action shall be entitled to recover its reasonable attorneys' fees and costs.  For purposes 

of this Agreement, “reasonable attorneys' fees and costs” means the reasonable fees and 

expenses of counsel to the Party, which may include printing, duplicating and other expenses, air 

freight charges, hiring of experts and consultants, and fees billed for law clerks, paralegals, 
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librarians, and others not admitted to the bar but performing services under the supervision of an 

attorney.  The term “reasonable attorneys' fees and costs” shall also include, without 

limitation, all such reasonable fees and expenses incurred with respect to appeals, mediation, 

arbitrations, and bankruptcy proceedings, and whether or not any action is brought with respect 

to the matter for which such fees and costs were incurred.  For the purposes of this Agreement, 

the reasonable fees of attorneys of City Attorney's Office shall be based on the fees regularly 

charged by private attorneys with the equivalent number of years of experience in the subject 

matter area of the Law for which the City Attorney's Office's services were rendered who 

practice in the City of San Francisco in law firms with approximately the same number of 

attorneys as employed by the Office of the City Attorney.   

11. FINANCING; RIGHTS OF MORTGAGEES 

11.1 Developer’s Right to Mortgage.  Nothing in this Agreement limits the right 

of Developer to mortgage or otherwise encumber all or any portion of the Project Site for the 

benefit of any Mortgagee as security for one or more loans.  Developer represents that, as of the 

Effective Date, there are no Mortgages on the Project Site.   

11.2 Mortgagee Not Obligated to Construct.  Notwithstanding any of the 

provisions of this Agreement (except as set forth in this Section and Section 11.5), a Mortgagee, 

including any Mortgagee who obtains title to the Project Site or any part thereof as a result of 

foreclosure proceedings, or conveyance or other action in lieu thereof, or other remedial action, 

shall in no way be obligated by the provisions of this Agreement to construct or complete the 

Project or any part thereof or to guarantee such construction or completion.  The foregoing 

provisions shall not be applicable to any party who, after a foreclosure, conveyance or other 

action in lieu thereof, or other remedial action, obtains title to some or all of the Project Site from 
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or through the Mortgagee, or any other purchaser at a foreclosure sale other than the Mortgagee 

itself, on which certain Associated Community Benefits must be completed as set forth in 

Section 5.1.  Nothing in this Section or any other Section or provision of this Agreement shall be 

deemed or construed to permit or authorize any Mortgagee or any other person or entity to 

devote the Project Site or any part thereof to any uses other than uses consistent with this 

Agreement and the Approvals, and nothing in this Section shall be deemed to give any 

Mortgagee or any other person or entity the right to construct any improvements under this 

Agreement (other than as set forth above for required Community Benefits or as needed to 

conserve or protect improvements or construction already made) unless or until such person or 

entity assumes Developer’s obligations under this Agreement. 

11.3 Copy of Notice of Default and Notice of Failure to Cure to Mortgagee.  

Whenever the City shall deliver any notice or demand to the Developer with respect to any 

breach or default by the Developer in its obligations under this Agreement, the City shall at the 

same time forward a copy of such notice or demand to each Mortgagee having a Mortgage on the 

real property which is the subject of the breach or default who has previously made a written 

request to the City therefor, at the last address of such Mortgagee specified by such Mortgagee in 

such notice.  In addition, if such breach or default remains uncured for the period permitted with 

respect thereto under this Agreement, the City shall deliver a notice of such failure to cure such 

breach or default to each such Mortgagee at such applicable address.  A delay or failure by the 

City to provide such notice required by this Section shall extend for the number of days until 

notice is given, the time allowed to the Mortgagee for cure.  In accordance with Section 2924b of 

the California Civil Code, the City requests that a copy of any notice of default and a copy of any 

notice of sale under any Mortgage be mailed to the City at the address for notices under this 
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Agreement.  Any Mortgagee relying on the protections set forth in this Article 10 shall send to 

the City a copy of any notice of default and notice of sale.   

11.4 Mortgagee's Option to Cure Defaults.  After receiving any notice of failure 

to cure referred to in Section 11.3, each Mortgagee shall have the right, at its option, to 

commence within the same period as the Developer to remedy or cause to be remedied any 

Default, plus an additional period of:  (a) thirty (30) days to cure a monetary Default; and 

(b) sixty (60) days to cure a non-monetary event of default which is susceptible of cure by the 

Mortgagee without obtaining title to the applicable property.  If an event of default is not cured 

within the applicable cure period, the City nonetheless shall refrain from exercising any of its 

remedies with respect to the event of default if, within the Mortgagee's applicable cure period:  

(i) the Mortgagee notifies the City that it intends to proceed with due diligence to foreclose the 

Mortgage or otherwise obtain title to the subject property; and (ii) the Mortgagee commences 

foreclosure proceedings within sixty (60) days after giving such notice, provided that such period 

is tolled for any period during which the Mortgagee is prohibited from proceeding with 

foreclosure proceedings, e.g. due to a bankruptcy filing, and thereafter diligently pursues such 

foreclosure to completion; and (iii) after obtaining title, the Mortgagee diligently proceeds to 

cure those events of default:  (A) which are required to be cured by the Mortgagee and are 

susceptible of cure by the Mortgagee, and (B) of which the Mortgagee has been given notice by 

the City.  Any such Mortgagee or Transferee of a Mortgagee who shall properly complete the 

improvements relating to the Project Site or applicable part thereof shall be entitled, upon written 

request made to the Agency, to a Certificate of Completion. 

11.5 Mortgagee's Obligations with Respect to the Property.  Notwithstanding 

anything to the contrary in this Agreement, no Mortgagee shall have any obligations or other 
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liabilities under this Agreement unless and until it acquires title by any method to all or some 

portion of the Project Site (referred to hereafter as “Foreclosed Property”).  A Mortgagee that, 

by foreclosure under a Mortgage, acquires title to any Foreclosed Property shall take title subject 

to all of the terms and conditions of this Agreement, to the extent applicable to the Foreclosed 

Property, including any claims for payment or performance of obligations which are due as a 

condition to enjoying the benefits of this Agreement and shall have all of the rights and 

obligations of Developer under this Agreement as to the applicable Foreclosed Property, 

including completion of the Associated Community Benefits under Section 5.1.  Upon the 

occurrence and continuation of an uncured default by a Mortgagee or Transferee in the 

performance of any of the obligations to be performed by such Mortgagee or Transferee pursuant 

to this Agreement, the City shall be afforded all its remedies for such uncured default as 

provided in this Agreement.   

11.6 No Impairment of Mortgage.  No default by Developer under this 

Agreement shall invalidate or defeat the lien of any Mortgagee.  No foreclosure of any Mortgage 

or other lien shall defeat, diminish, render invalid or unenforceable or otherwise impair 

Developer’s rights or obligations under this Agreement or constitute a default under this 

Agreement. 

11.7 Cured Defaults.  Upon the curing of any event of default by any Mortgagee 

within the time provided in this Article 10 the City's right to pursue any remedies with respect to 

the cured event of default shall terminate. 

12. AMENDMENT; TERMINATION; EXTENSION OF TERM 

12.1 Amendment or Termination.  This Agreement may only be amended with 

the mutual written consent of the City and Developer; provided that following a Transfer, the 
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City and Developer, or any Transferee, may amend this Agreement as it affects Developer or the 

Transferee and the portion of the Project Site owned by Developer or the Transferee without 

affecting other portions of the Project Site or other Transferees.  Other than upon the expiration 

of the Term and except as provided in Sections 2.2, 8.2.2, 8.4.2, and 12.2, this Agreement may 

only be terminated with the mutual written consent of the Parties.  Any amendment to this 

Agreement that does not constitute a Material Change may be agreed to by the Planning Director 

(and, to the extent it affects any rights or obligations of a City department, with the approval of 

that City Department).  Any amendment that is a Material Change will require the approval of 

the Planning Director, the Planning Commission and the Board of Supervisors (and, to the extent 

it affects any rights or obligations of a City department, after consultation with that City 

department).   

12.2 Early Termination Rights.  Developer shall, upon thirty (30) days prior 

notice to the City, have the right, in its sole and absolute discretion, to terminate this Agreement 

in its entirety at any time if Developer does not Commence Construction on any part of the 

Project Site by the date which is five (5) years following the Effective Date.  Thereafter, the City 

shall, upon sixty (60) days prior notice to Developer, have the right, in its sole and absolute 

discretion, to terminate this Agreement if the Developer has not Commenced Construction; 

provided Developer can prevent any such termination by the City by providing to the City notice, 

within the above sixty (60) day period, of Developer’s intent to Commence Construction and the 

Developer thereafter Commences Construction within one hundred twenty (120) days following 

delivery of Developer’s notice to the City, or, if unable to actually Commence Construction 

within said time period, demonstrates reasonable, good faith and continuing efforts to 
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Commence Construction, such as by pursuing all necessary Later Approvals, and thereafter 

promptly Commences Construction upon receipt of the Later Approvals.  

12.3 Termination and Vesting.  Any termination under this Agreement shall 

concurrently effect a termination of the Approvals with respect to the terminated portion of the 

Project Site, except as to any Approval pertaining to a Phase that has Commenced Construction 

in reliance thereon.  In the event of any termination of this Agreement by Developer resulting 

from a Default by the City and except to the extent prevented by such City Default, Developer's 

obligation to complete the Associated Community Benefits shall continue as to the Phase that 

has Commenced Construction and all relevant and applicable provisions of this Agreement shall 

be deemed to be in effect as such provisions are reasonably necessary in the construction, 

interpretation or enforcement to this Agreement as to any such surviving obligations.  The City's 

and Developer's rights and obligations under this Section 12.3 shall survive the termination of 

this Agreement.   

12.4 Amendment Exemptions.  No issuance of a Later Approval, or amendment 

of an Approval or Later Approval, shall by itself require an amendment to this Agreement, and 

no change to the Project that is permitted under the Central SOMA Plan shall by itself require an 

amendment to this Agreement.  Upon issuance or approval, any such matter shall be deemed to 

be incorporated automatically into the Project and vested under this Agreement (subject to any 

conditions set forth in the amendment or Later Approval).  Notwithstanding the foregoing, if 

there is any direct conflict between the terms of this Agreement and a Later Approval, or 

between this Agreement and any amendment to an Approval or Later Approval, then the Parties 

shall concurrently amend this Agreement (subject to all necessary approvals in accordance with 

this Agreement) in order to ensure the terms of this Agreement are consistent with the proposed 
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Later Approval or the proposed amendment to an Approval or Later Approval.  The Planning 

Department and the Planning Commission, as applicable, shall have the right to approve changes 

to the Project (or the Project Variant) as described in the Exhibits in keeping with its customary 

practices and the Central SOMA Plan, and any such changes shall not be deemed to conflict with 

or require an amendment to this Agreement or the Approvals so long as they do not constitute a 

Material Change.  If the Parties fail to amend this Agreement as set forth above when required, 

however, then the terms of this Agreement shall prevail over any Later Approval or any 

amendment to an Approval or Later Approval that conflicts with this Agreement. 

12.5 Extension Due to Legal Action or Referendum; Excusable Delay.  

12.5.1 Litigation and Referendum Extension.  If any litigation is 

filed challenging the Central SOMA Plan, the Central SOMA Plan FEIR, this Agreement, 

or an Approval having the direct or indirect effect of delaying this Agreement, or any 

Approval (including but not limited to any CEQA determinations), Relocation Site 

Approval, or Permanent Off-Site Approval that is issuedinitially granted prior to the 

Relocation Date, including any challenge to the validity of this Agreement or any of its 

provisions, or if the Central SOMA Plan, this Agreement, Approval, Relocation Site 

Approval, or Permanent Off-Site Approval that is issuedinitially granted prior to the 

Relocation Date is suspended pending the outcome of an electoral vote on a referendum, 

then the Term of this Agreement and all Approvals, Relocation Site Approvals, and 

Permanent Off-Site Approvals that are issuedinitially granted prior to the Relocation Date 

shall be extended for the number of days equal to the period starting from the 

commencement of the litigation or the suspension (or as to Approvals, Relocation Site 

Approvals, and Permanent Off-Site Approvals issuedinitially granted prior to the 
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Relocation Date, the date of the initial grant of such Approval, Relocation Site Approval, 

or Permanent Off-Site Approval issuedinitially granted prior to the Relocation Date) to the 

end of such litigation or suspension (a “Litigation Extension”).  The Parties shall 

document the start and end of a Litigation Extension in writing within thirty (30) days 

from the applicable dates.   

12.5.2 “Excusable Delay” means the occurrence of an event 

beyond a Party’s reasonable control which causes such Party's performance of an 

obligation to be delayed, interrupted or prevented, including, but not limited to: changes in 

Federal or State Laws; strikes or the substantial interruption of work because of labor 

disputes; inability to obtain materials; freight embargoes; civil commotion, war or acts of 

terrorism; inclement weather, fire, floods, earthquakes, or other acts of God; epidemics or 

quarantine restrictions; litigation; unforeseen site conditions (including archaeological 

resources or the presence of hazardous materials); or the failure of any governmental 

agency, public utility or communication service provider to issue a permit, authorization, 

consent or approval required to permit construction within the standard or customary time 

period for such issuing authority following Developer's submittal of a complete 

application for such permit, authorization, consent or approval, together with any required 

materials.  Excusable Delay shall not include delays resulting from failure to obtain 

financing or have adequate funds, changes in market conditions, or the rejection of permit, 

authorization or approval requests based upon Developer's failure to satisfy the substantive 

requirements for the permit, authorization or approval request.  In the event of Excusable 

Delay, the Parties agree that (i) the time periods for performance of the delayed Party's 

obligations impacted by the Excusable Delay shall be strictly limited to the period of such 
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delay, interruption or prevention and the delayed Party shall, to the extent commercially 

reasonable, act diligently and in good faith to remove the cause of the Excusable Delay or 

otherwise complete the delayed obligation, and (ii) following the Excusable Delay, a Party 

shall have all rights and remedies available under this Agreement, if the obligation is not 

completed within the time period as extended by the Excusable Delay.  If an event which 

may lead to an Excusable Delay occurs, the delayed Party shall notify the other Party in 

writing of such occurrence as soon as possible after becoming aware that such event may 

result in an Excusable Delay, and the manner in which such occurrence is likely to 

substantially interfere with the ability of the delayed Party to perform under this 

Agreement. 

13. TRANSFER OR ASSIGNMENT; RELEASE; CONSTRUCTIVE NOTICE  

14.1 Permitted Transfer of this Agreement.  At any time, Developer shall have 

the right to convey, assign or transfer all of its right, title and interest in and to all or part of the 

Project Site (a “Transfer”) without the City's consent, provided that it also transfers to such 

party (the “Transferee”) all of its interest, rights or obligations under this Agreement with 

respect to such portion of the Project Site together with any portion required to complete the 

Associated Community Benefits for such portion (the “Transferred Property”).  Developer 

shall not, by Transfer, separate a portion of the Project Site from the Associated Community 

Benefits tied to that portion of the Project Site without the prior written consent of the Planning 

Director.  Notwithstanding anything to the contrary in this Agreement, if Developer Transfers 

one or more parcels such that there are separate Developers within the Project Site, then the 

obligation to perform and complete the Associated Community Benefits for a Building shall be 

the sole responsibility of the applicable Transferee (i.e., the person or entity that is the Developer 
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for the legal parcel on which the Building is located); provided, however, that any ongoing 

obligations (such as open space operation and maintenance) may be transferred to a residential, 

commercial or other management association (“CMA”) on commercially reasonable terms so 

long as the CMA has the financial capacity and ability to perform the obligations so transferred.   

14.2 Notice of Transfer.  Developer shall provide not less than ten (10) days' 

notice to the City before any proposed Transfer of its interests, rights and obligations under this 

Agreement, together with a copy of the assignment and assumption agreement for that parcel 

(the “Assignment and Assumption Agreement”).  The Assignment and Assumption 

Agreement shall be in recordable form, in substantially the form attached as Exhibit M 

(including the indemnifications, the agreement and covenant not to challenge the enforceability 

of this Agreement, and not to sue the City for disputes between Developer and any Transferee) 

and any material changes to the attached form will be subject to the review and approval of the 

Director of Planning, not to be unreasonably withheld or delayed.  The Director of Planning shall 

use good faith efforts to complete such review within thirty (30) days after receipt, with such 

review being limited to confirming the Assignment and Assumption Agreement satisfies the 

requirements of this Agreement.  Notwithstanding the foregoing, any Transfer of Community 

Benefit obligations to a CMA as set forth in Section 13.1 shall not require the transfer of land or 

any other real property interests to the CMA.   

14.3 Release of Liability.  Upon recordation of any Assignment and Assumption 

Agreement (following the City's approval of any material changes thereto if required pursuant to 

Section 13.2 above), the assignor shall be released from any prospective liability or obligation 

under this Agreement related to the Transferred Property, as specified in the Assignment and 

Assumption Agreement, and the  assignee/Transferee shall be deemed to be “Developer” under 
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this Agreement with all rights and obligations related thereto with respect to the Transferred 

Property.  Notwithstanding anything to the contrary contained in this Agreement, if a Transferee 

Defaults under this Agreement, such default shall not constitute a Default by Developer or any 

other Transferee with respect to any other portion of the Project Site and shall not entitle the City 

to terminate or modify this Agreement with respect to such other portion of the Project Site, 

except as otherwise provided herein. Additionally, the annual review provided by Section 9 shall 

be conducted separately as to Developer and each Transferee and only as to those obligations 

that Developer or such Transferee has under this Agreement. 

14.4 Responsibility for Performance.  The City is entitled to enforce each and 

every such obligation assumed by each Transferee directly against the Transferee as if the 

Transferee were an original signatory to this Agreement with respect to such obligation.  

Accordingly, in any action by the City against a Transferee to enforce an obligation assumed by 

the Transferee, the Transferee shall not assert as a defense against the City's enforcement of 

performance of such obligation that such obligation (i) is attributable to Developer's breach of 

any duty or obligation to the Transferee arising out of the Transfer or the Assignment and 

Assumption Agreement or any other agreement or transaction between Developer and the 

Transferee, or (ii) relates to the period before the Transfer.  The foregoing notwithstanding, the 

Parties acknowledge and agree that a failure to complete a Mitigation Measure may, if not 

completed, delay or prevent a different party’s ability to start or complete a specific Building or 

improvement under this Agreement if and to the extent the completion of the Mitigation Measure 

is a condition to the other party's right to proceed, as specifically described in the Mitigation 

Measure, and Developer and all Transferees assume this risk.   
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14.5 Constructive Notice.  Every person or entity who now or hereafter owns or 

acquires any right, title or interest in or to any portion of the Project Site is, and shall be, 

constructively deemed to have consented to every provision contained herein, whether or not any 

reference to this Agreement is contained in the instrument by which such person acquired an 

interest in the Project Site.  Every person or entity who now or hereafter owns or acquires any 

right, title or interest in or to any portion of the Project Site and undertakes any development 

activities at the Project Site, is, and shall be, constructively deemed to have consented and agreed 

to, and is obligated by all of the terms and conditions of this Agreement (as such terms and 

conditions apply to the Project Site or applicable portion thereof), whether or not any reference 

to this Agreement is contained in the instrument by which such person acquired an interest in the 

Project Site. 

14.6 Rights of Developer.  The provisions in this Section 13 shall not be deemed 

to prohibit or otherwise restrict Developer from (i) granting easements or licenses to facilitate 

development of the Project Site, (ii)  encumbering the Project Site or any portion of the 

improvements thereon by any Mortgage, (iii) granting an occupancy leasehold interest in 

portions of the Project Site, (iv) entering into a joint venture agreement or similar partnership 

agreement to fulfill its obligations under this Agreement, or (v) transferring all or a portion of the 

Project Site pursuant to a foreclosure, conveyance in lieu of foreclosure, or other remedial action 

in connection with a Mortgage, and none of the foregoing shall constitute a Transfer for which 

the City's consent is required.   

15. DEVELOPER REPRESENTATIONS AND WARRANTIES 

16.1 Interest of Developer; Due Organization and Standing.  Developer 

represents that it is the fee owner of the Project Site, with the right and authority to enter into this 
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Agreement.  Developer is a Delaware limited liability company, duly organized and validly 

existing and in good standing under the Laws of the State of California.  Developer has all 

requisite power to own its property and authority to conduct its business as presently conducted.  

Developer represents and warrants that there is no Mortgage, existing lien or encumbrance 

recorded against the Project Site that, upon foreclosure or the exercise of remedies, would permit 

the beneficiary of the Mortgage, lien or encumbrance to eliminate or wipe out the obligations set 

forth in this Agreement that run with applicable land.   

16.2 No Inability to Perform; Valid Execution.  Developer represents and 

warrants that it is not a party to any other agreement that would conflict with Developer's 

obligations under this Agreement and it has no knowledge of any inability to perform its 

obligations under this Agreement.  The execution and delivery of this Agreement and the 

agreements contemplated hereby by Developer have been duly and validly authorized by all 

necessary action.  This Agreement will be a legal, valid and binding obligation of Developer, 

enforceable against Developer in accordance with its terms. 

16.3 Conflict of Interest.  Through its execution of this Agreement, Developer 

acknowledges that it is familiar with the provisions of Section 15.103 of the City's Charter, 

Article III, Chapter 2 of the City's Campaign and Governmental Conduct Code, and 

Section 87100 et seq. and Section 1090 et seq. of the California Government Code, and certifies 

that it does not know of any facts which constitute a violation of said provisions and agrees that 

it will immediately notify the City if it becomes aware of any such fact during the Term. 

16.4 Notification of Limitations on Contributions.  By executing this 

Agreement, Developer acknowledges its obligations under section 1.126 of the City’s Campaign 

and Governmental Conduct Code, which prohibits any person who contracts with, or is seeking a 
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contract with, any department of the City for the rendition of personal services, for the furnishing 

of any material, supplies or equipment, for the sale or lease of any land or building, for a grant, 

loan or loan guarantee, or for a development agreement, from making any campaign contribution 

to (i) a City elected official if the contract must be approved by that official, a board on which 

that official serves, or the board of a state agency on which an appointee of that official serves, 

(ii) a candidate for that City elective office, or (iii) a committee controlled by such elected 

official or a candidate for that office, at any time from the submission of a proposal for the 

contract until the later of either the termination of negotiations for such contract or twelve 

months after the date the City approves the contract.  The prohibition on contributions applies to 

each prospective party to the contract; each member of Developer’s board of directors; 

Developer’s chairperson, chief executive officer, chief financial officer and chief operating 

officer; any person with an ownership interest of more than 10% in Developer; any subcontractor 

listed in the bid or contract; and any committee that is sponsored or controlled by Developer.  

Developer certifies that it has informed each such person of the limitation on contributions 

imposed by Section 1.126 by the time it submitted a proposal for the contract, and has provided 

the names of the persons required to be informed to the City department with whom it is 

contracting. 

16.5 Other Documents.  To the current, actual knowledge of ________ and 

______________, after reasonable inquiry, no document furnished by Developer to the City with 

its application for this Agreement nor this Agreement contains any untrue statement of material 

fact or omits a material fact necessary to make the statements contained therein, or herein, not 

misleading under the circumstances under which any such statement shall have been made. 
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16.6 No Bankruptcy.  Developer represents and warrants to the City that 

Developer has neither filed nor is the subject of any filing of a petition under the federal 

bankruptcy law or any federal or state insolvency laws or Laws for composition of indebtedness 

or for the reorganization of debtors, and, to the best of Developer’s knowledge, no such filing is 

threatened. 

17. MISCELLANEOUS PROVISIONS 

17.1 Entire Agreement.  This Agreement, including the preamble paragraph, 

Recitals and Exhibits, and the agreements between the Parties specifically referenced in this 

Agreement, constitutes the entire agreement between the Parties with respect to the subject 

matter contained herein.   

17.2 Incorporation of Exhibits.  Except for the Approvals which are listed solely 

for the convenience of the Parties, each Exhibit to this Agreement is incorporated herein and 

made a part hereof as if set forth in full.  Each reference to an Exhibit in this Agreement shall 

mean that Exhibit as it may be updated or amended from time to time in accordance with the 

terms of this Agreement. 

17.3 Binding Covenants; Run With the Land.   Pursuant to Section 65864 et seq. 

of the Development Agreement Statute, from and after recordation of this Agreement, all of the 

provisions, agreements, rights, powers, standards, terms, covenants and obligations contained in 

this Agreement shall be binding upon the Parties and, subject to the provisions of this 

Agreement, including without limitation Section 13, their respective heirs, successors (by 

merger, consolidation, or otherwise) and assigns, and all persons or entities acquiring the Project 

Site, any lot, parcel or any portion thereof, or any interest therein, whether by sale, operation of 

law, or in any manner whatsoever, and shall inure to the benefit of the Parties and their 
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respective heirs, successors (by merger, consolidation or otherwise) and assigns.  Subject to the 

provisions of this Agreement, including without limitation Section 13, all provisions of this 

Agreement shall be enforceable during the Term as equitable servitudes and constitute covenants 

and benefits running with the land pursuant to applicable Law, including but not limited to 

California Civil Code Sections 1468-1470.  

17.4 Applicable Law and Venue.  This Agreement has been executed and 

delivered in and shall be interpreted, construed, and enforced in accordance with the Laws of the 

State of California.  All rights and obligations of the Parties under this Agreement are to be 

performed in the City and County of San Francisco, and the City and County of San Francisco 

shall be the venue for any legal action or proceeding that may be brought, or arise out of, in 

connection with or by reason of this Agreement. 

17.5 Construction of Agreement.  The Parties have mutually negotiated the 

terms and conditions of this Agreement and its terms and provisions have been reviewed and 

revised by legal counsel for both the City and Developer.  Accordingly, no presumption or rule 

that ambiguities shall be construed against the drafting Party shall apply to the interpretation or 

enforcement of this Agreement.  Language in this Agreement shall be construed as a whole and 

in accordance with its true meaning.  The captions of the paragraphs and subparagraphs of this 

Agreement are for convenience only and shall not be considered or referred to in resolving 

questions of construction.  Each reference in this Agreement to this Agreement or any of the 

Approvals shall be deemed to refer to this Agreement or the Approvals as amended from time to 

time pursuant to the provisions of this Agreement, whether or not the particular reference refers 

to such possible amendment.  In the event of a conflict between the provisions of this Agreement 

and Chapter 56, the provisions of this Agreement will govern and control.   
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17.6 Project Is a Private Undertaking; No Joint Venture or Partnership.  The 

development proposed to be undertaken by Developer on the Project Site is a private 

development.  The City has no interest in, responsibility for, or duty to third persons concerning 

any of said improvements.  Developer shall exercise full dominion and control over the Project 

Site, subject only to the limitations and obligations of Developer contained in this Agreement.  

Nothing contained in this Agreement, or in any document executed in connection with this 

Agreement, shall be construed as creating a joint venture or partnership between the City and 

Developer.  Neither Party is acting as the agent of the other Party in any respect hereunder.  

Developer is not a state or governmental actor with respect to any activity conducted by 

Developer hereunder. 

17.7 Recordation.  Pursuant to the Development Agreement Statute and Chapter 

56, the Clerk of the Board of Supervisors shall have a copy of this Agreement recorded in the 

Official Records within ten (10) days after the Effective Date of this Agreement or any 

amendment thereto, with costs to be borne by Developer. 

17.8 Obligations Not Dischargeable in Bankruptcy.  Developer's obligations 

under this Agreement are not dischargeable in bankruptcy. 

17.9 Survival.  Following expiration of the Term, this Agreement shall be 

deemed terminated and of no further force and effect except for any provision which, by its 

express terms, survive the expiration or termination of this Agreement. 

17.10 Signature in Counterparts.  This Agreement may be executed in duplicate 

counterpart originals, each of which is deemed to be an original, and all of which when taken 

together shall constitute one and the same instrument. 
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17.11 Notices.  Any notice or communication required or authorized by this 

Agreement shall be in writing and may be delivered personally or by registered mail, return 

receipt requested.  Notice, whether given by personal delivery or registered mail, shall be 

deemed to have been given and received upon the actual receipt by any of the addressees 

designated below as the person to whom notices are to be sent.  Either Party to this Agreement 

may at any time, upon notice to the other Party, designate any other or additional person or 

address in substitution of the person and address to which such notice or communication shall be 

given.  Such notices or communications shall be given to the Parties at their addresses set forth 

below: 

To City: 

John Rahaim 
Director of Planning 
San Francisco Planning Department 
1650 Mission Street, Suite 400 
San Francisco, California 94102 

with a copy to: 

Dennis J. Herrera, Esq. 
City Attorney 
City Hall, Room 234 
1 Dr. Carlton B. Goodlett Place 
San Francisco, CA 94102 
Attn: Real Estate/Finance, Flower Mart Project 

To Developer: 

Kilroy Realty Corporation 
100 First Street, Suite 250 
San Francisco, CA 94105 
Attn: Regional Vice President, SF 
 
with a copy to: 
 
Reuben, Junius, & Rose, LLP 
One Bush Street, Suite 600 
San Francisco, CA 94104 
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Attn: Daniel Frattin or Tuija Catalano 
 

17.12 Limitations on Actions.  Pursuant to Section 56.19 of the Administrative 

Code, any decision of the Board of Supervisors made pursuant to Chapter 56 shall be final.  Any 

court action or proceeding to attack, review, set aside, void, or annul any final decision or 

determination by the Board of Supervisors shall be commenced within ninety (90) days after 

such decision or determination is final and effective.  Any court action or proceeding to attack, 

review, set aside, void or annul any final decision by (i) the Planning Director made pursuant to 

Administrative Code Section 56.15(d)(3) or (ii) the Planning Commission pursuant to 

Administrative Code Section 56.17(e) shall be commenced within ninety (90) days after said 

decision is final. 

17.13 Severability.  Except as is otherwise specifically provided for in this 

Agreement with respect to any Laws which conflict with this Agreement, if any term, provision, 

covenant, or condition of this Agreement is held by a court of competent jurisdiction to be 

invalid, void, or unenforceable, the remaining provisions of this Agreement shall continue in full 

force and effect unless enforcement of the remaining portions of this Agreement would be 

unreasonable or grossly inequitable under all the circumstances or would frustrate the purposes 

of this Agreement. 

17.14 MacBride Principles.  The City urges companies doing business in 

Northern Ireland to move toward resolving employment inequities and encourages them to abide 

by the MacBride Principles as expressed in San Francisco Administrative Code Section 12F.1 et 

seq.  The City also urges San Francisco companies to do business with corporations that abide by 

the MacBride Principles.  Developer acknowledges that it has read and understands the above 

statement of the City concerning doing business in Northern Ireland. 
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17.15 Tropical Hardwood and Virgin Redwood.  The City urges companies not to 

import, purchase, obtain or use for any purpose, any tropical hardwood, tropical hardwood wood 

product, virgin redwood, or virgin redwood wood product, except as expressly permitted by the 

application of Sections 802(b) and 803(b) of the San Francisco Environment Code. 

17.16 Sunshine.  Developer understands and agrees that under the City's Sunshine 

Ordinance (Administrative Code, Chapter 67) and the California Public Records Act (California 

Government Code Section 250 et seq.), this Agreement and any and all records, information, and 

materials submitted to the City hereunder are public records subject to public disclosure.  To the 

extent that Developer in good faith believes that any financial materials reasonably requested by 

the City constitutes a trade secret or confidential proprietary information protected from 

disclosure under the Sunshine Ordinance and other Laws, Developer shall mark any such 

materials as such.  When a City official or employee receives a request for information that has 

been so marked or designated, the City may request further evidence or explanation from 

Developer.  If the City determines that the information does not constitute a trade secret or 

proprietary information protected from disclosure, the City shall notify Developer of that 

conclusion and that the information will be released by a specified date in order to provide 

Developer an opportunity to obtain a court order prohibiting disclosure. 

17.17 Non-Liability of City Officials and Others.  Notwithstanding anything to 

the contrary in this Agreement, no individual board member, director, commissioner, officer, 

employee, official or agent of City or other City Parties shall be personally liable to Developer, 

or its successors and assigns, in the event of any Default by City, or for any amount, which may 

become due to Developer, or its successors and assigns, under this Agreement. 
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17.18 Non-Liability of Developer Officials and Others.  Notwithstanding 

anything to the contrary in this Agreement, no individual board member, director, commissioner, 

officer, employee, official or agent of Developer or affiliate of Developer shall be personally 

liable to City, or its successors and assigns, in the event of any Default by Developer, or for any 

amount, which may become due to City, or its successors and assigns, under this Agreement. 

17.19 No Third Party Beneficiaries.  There are no third party beneficiaries to this 

Agreement. 

IN WITNESS WHEREOF, the Parties hereto have executed this Agreement as of the day 

and year first above written. 

CITY: 
 
CITY AND COUNTY OF SAN FRANCISCO,  
a municipal corporation 
 
 
By:   
 John Rahaim 
 Director of Planning 
 

Approved on ______, 2019 
Board of Supervisors Ordinance No. _____ 

Approved as to form: 
 
DENNIS J. HERRERA, City Attorney 
 
 
 
By:  

 
 Elizabeth A. Dietrich      
         Deputy City Attorney 

APPROVED AND AGREED: 

By: ________________________                      
Naomi Kelly, City Administrator 

 

DEVELOPER: 
 
KR FLOWER MART LLC, a Delaware limited 
liability company 

By:  Kilroy Realty, L.P,  
a Delaware limited partnership,  
its Sole Member 
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By: Kilroy Realty Corporation, 

a Maryland corporation, 
its General Partner 

 
By:        _______________________ 

Name:  _________________  
Title:     _________________ 

 
By:        _______________________ 

Name:  _________________ 
Title:     _________________ 
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A notary public or other officer completing this certificate verifies only the identity of the individual who signed the 
document to which this certificate is attached, and not the truthfulness, accuracy, or validity of that document. 

State of California )  
County of San Francisco )  

On ____________________, before me, ____________________________, a Notary Public, 
personally appeared _______________________________, who proved to me on the basis of 
satisfactory evidence to be the person(s) whose name(s) is/are subscribed to the within 
instrument and acknowledged to me that he/she/they executed the same in his/her/their 
authorized capacity(ies), and that by his/her/their signature(s) on the instrument the person(s), or 
the entity upon behalf of which the person(s) acted, executed the instrument. 

I certify under PENALTY OF PERJURY under the laws of the State of California that the 
foregoing paragraph is true and correct. 

WITNESS my hand and official seal. 

 

A notary public or other officer completing this certificate verifies only the identity of the individual who signed the 
document to which this certificate is attached, and not the truthfulness, accuracy, or validity of that document. 

On ____________________, before me, ____________________________, a Notary Public, 
personally appeared _______________________________, who proved to me on the basis of 
satisfactory evidence to be the person(s) whose name(s) is/are subscribed to the within 
instrument and acknowledged to me that he/she/they executed the same in his/her/their 
authorized capacity(ies), and that by his/her/their signature(s) on the instrument the person(s), or 
the entity upon behalf of which the person(s) acted, executed the instrument. 

I certify under PENALTY OF PERJURY under the laws of the State of California that the 
foregoing paragraph is true and correct. 

WITNESS my hand and official seal. 

Signature   
 

A notary public or other officer completing this certificate verifies only the identity of the individual who signed the 
document to which this certificate is attached, and not the truthfulness, accuracy, or validity of that document. 

State of California )  
County of San Francisco )  
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A notary public or other officer completing this certificate verifies only the identity of the individual who signed the 
document to which this certificate is attached, and not the truthfulness, accuracy, or validity of that document. 

On ____________________, before me, ____________________________, a Notary Public, 
personally appeared _______________________________, who proved to me on the basis of 
satisfactory evidence to be the person(s) whose name(s) is/are subscribed to the within 
instrument and acknowledged to me that he/she/they executed the same in his/her/their 
authorized capacity(ies), and that by his/her/their signature(s) on the instrument the person(s), or 
the entity upon behalf of which the person(s) acted, executed the instrument. 

I certify under PENALTY OF PERJURY under the laws of the State of California that the 
foregoing paragraph is true and correct. 

WITNESS my hand and official seal. 

Signature   
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A notary public or other officer completing this certificate verifies only the identity of the individual who signed the 
document to which this certificate is attached, and not the truthfulness, accuracy, or validity of that document. 

State of California )  
County of San Francisco )  

On ____________________, before me, ____________________________, a Notary Public, 
personally appeared _______________________________, who proved to me on the basis of 
satisfactory evidence to be the person(s) whose name(s) is/are subscribed to the within 
instrument and acknowledged to me that he/she/they executed the same in his/her/their 
authorized capacity(ies), and that by his/her/their signature(s) on the instrument the person(s), or 
the entity upon behalf of which the person(s) acted, executed the instrument. 

I certify under PENALTY OF PERJURY under the laws of the State of California that the 
foregoing paragraph is true and correct. 

WITNESS my hand and official seal. 

Signature   
 

A notary public or other officer completing this certificate verifies only the identity of the individual who signed the 
document to which this certificate is attached, and not the truthfulness, accuracy, or validity of that document. 

State of California )  
County of San Francisco )  

On ____________________, before me, ____________________________, a Notary Public, 
personally appeared _______________________________, who proved to me on the basis of 
satisfactory evidence to be the person(s) whose name(s) is/are subscribed to the within 
instrument and acknowledged to me that he/she/they executed the same in his/her/their 
authorized capacity(ies), and that by his/her/their signature(s) on the instrument the person(s), or 
the entity upon behalf of which the person(s) acted, executed the instrument. 

I certify under PENALTY OF PERJURY under the laws of the State of California that the 
foregoing paragraph is true and correct. 

WITNESS my hand and official seal. 

Signature   
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EXHIBIT D 

Rent Schedule and  
Key Tri-Party Agreement Commitments 

 
Rent Schedule: 
 
Lease Years 1-4.  Annual Base Rent of $250,000/year. 

Lease Years 5–Last; Increases in Base Rent.  On the first day of Lease Year 5, the Base Rent 
shall be adjusted to the amount that Base Rent would have been (calculated as if the same been 
adjusted on the first day of Lease Years 2, 3, 4 and 5 pursuant to the annual CPI Adjustment 
procedure set forth in this Section 3.2 hereinbelow, inclusive of the 1% - 4% collar mechanism), 
had the Base Rent for Lease Year 1 been the sum of (x) a Monthly Rental Rate per Rentable 
Square Foot of $1.35, and (y) the actual rentable square footage of the Premises as determined 
pursuant to Section 1.2 of this Lease, above.  On the first day of Lease Year 6 and the 
commencement date of each subsequent Lease Year thereafter occurring during the Lease Term 
(the "CPI Adjustment Date"), the Base Rent shall be adjusted (a "CPI Adjustment") to equal 
the product of (i) the Base Rent, as previously adjusted and in effect as of the applicable CPI 
Adjustment Date, and (ii) a fraction, the numerator of which is the Adjustment Month Index, as 
that term is defined below, occurring prior to such CPI Adjustment Date, and the denominator of 
which is either (x) for the first adjustment during the Lease Term, the Base Month Index, and 
(y) for all subsequent adjustments, the Adjustment Month Index used as the numerator for the 
prior year's adjustment; provided, however, that in no event shall the applicable CPI Adjustment 
result in the adjusted Base Rent being less than one percent (1%) higher or more than four (4%) 
higher than the Base Rent then in effect, as previously adjusted.  For purposes of this Section 3.2, 
(a) "Base Month Index" shall be the "Index," as that term is defined below, for the month which 
is three (3) months prior to the month in which the first Lease Commencement Date occurs; 
(b) "Adjustment Month Index" shall be the Index for the same month as the Base Month Index 
in each succeeding calendar year; and (c) "Index" means the Consumer Price Index for all Urban 
Consumers for the San Francisco-Oakland-San Jose area (base year 1982-1984 = 100), published 
by the United States Department of Labor, Bureau of Labor Statistics.  If the base of the Index 
changes from the 1982-84 base (100), the Index shall, thereafter, be adjusted to the 1982-84 base 
100 before the computation indicated above is made.  If the Index cannot be converted to the 
1982-84 base or if the Index is otherwise revised, the adjustment under this Section 3.2 shall be 
made with the use of such conversion factor, formula or table for converting the Index as may be 
published by the Bureau of Labor Statistics.  If the Index is at any time no longer published, a 
comparable index generally accepted and employed by the real estate profession, as determined 
by Landlord in Landlord's reasonable discretion, shall be used. 
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Tri-Party Agreement Context:  
The following provides a summary of the key commitments in the Tri-Party Agreement.  This 
summary is not intended and is not to be construed as altering the terms in the Tri-Party 
Agreement in any manner whatsoever.  To the extent a conflict exists between this Summary and 
the Tri-Party Agreement, the Tri-Party Agreement shall prevail.  
 
Parties:  1) Developer (i.e. KR Flower Mart, LLC) 

2) Tenant Association (i.e. San Francisco Flower Market Tenants’ Association)  
  3) San Francisco Flower Mart LLC 
 
Key Commitments:  
 Developer shall construct a new wholesale flower market and relocate the occupants 

thereto at Developer’s sole cost, and provide interior improvements at Developer’s sole 
cost if the Permanent Off-Site Option is exercised or provide an improvement allowance 
for such interior improvements if the Stay Option is exercised, with Developer further 
funding certain project management costs to be incurred by San Francisco Flower Mart 
LLC in connection with the design and construction of such interior improvements. 

 Developer to reimburse San Francisco Flower Mart LLC for certain legal fee expenses 
incurred by San Francisco Flower Mart LLC with regard to the negotiation of the Tri-
Party Agreement and master leases. 

 Developer shall provide to subtenants, via a rent credit to San Francisco Flower Mart 
LLC (which in turn shall be provided as a credit to subtenants), a gross rent subsidy of 
$0.339 per rentable square foot per month throughout the first 15 years of the term of the 
Post-Development Master Lease or the Permanent Off-Site Master Lease, as applicable. 

 In the event of a default-based termination of the Pre-Development Master Lease, the 
Post-Development Master Lease or the Permanent Off-Site Master Lease, as the case 
may be, Developer is obligated to recognize subtenants during the otherwise existing 
term of such master leases, to the extent the corresponding subleases are on the pre-
approved form of sublease and exceed the sublease rent floor specified in such master 
leases.  
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·RECORDING REQUESTED BY 
CLERK OF THE BOARD OF SUPERVISORS 
OF THE CITY AND COUNTY OF SAN FRANCISCO . 

(Exempt from Recording Fees 
Pursuant to Government Code· 

Section 273 83) 

AND WHEN RECORDED MAIL TO: 

Angela Calvillo 
Cl~rk of the Board of Supervisors 
City Hall, Room 244 
1 Dr. Carlton B. Goodlett Place 
San Francisco; CA 94102 
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DEVELOPMENT AGREEMENT 

BY AND BETWEEN 

THE CITY AND COUNTY OF SAN FRANCISCO 

AND KR FLOWER MART LLC 

THIS DEVELOPMENT AGREEMENT (this "Agreement") dated for reference 

puiposes only as of this __ day of . , 2019, is by and between the CITY AND 

COUNTY OF. SAN FRANCISCO, a municipal corporation (the "City"), acting by and through 

. its Planning Department, and KR FLOWER MART LLC, a Delaware limited liability company 

("Developer"), pursuant to the authority of Section 65864 et seq. of the California Government 

Code and Chapter 56 of the Administrative Code. The City and Developer are also sometimes 

referred to individually as a "Party" and together as the "Parties". Capitalized terms not 

defmed when introduced shall have the meanings given in Article 1. · 

RECITALS 

This Agreeme~t is made with reference to the following facts: 

A. . Developer owns and operates the approximately 295,144 square foot site along 

Brannan Street between 5th and 6th Streets, on Assessor's Block 3778, Lots 001B, 002B, 004, 

005, 047 and 048, composed of the 141,992 square feet of flower market, approximately 4,900 

square feet of existing retail uses, 45,549 square feet of vacant PDR space, and surface parking 

lots, as more particularly described on Exhibit A (the "Project Site"). 

B. The Developer proposes a mixed use development that will include three new 

buildings (the Market Hall Building, the Blocks Building, and the Gateway Building) containing 

approximately: 2,032,165 square feet of office space;. 89,459 square feet of retail space; 115,000 

rentable square feet of vendor space (including accessoryTetail space) for a new wholesale 

1 

468 



flower market; 30Joading spaces; and 769 parking spaces; all as more particularly described in 

Exhibit B.1 (the "Project") and shown in Exhibit C.1. The exact numbers listed above may 

change, in keeping with Planning Department standard practices consistent with the Planning 

Code. 

C. In order to satisfy the tenants' request to have an Permanent Off-Site Option (per 

Article 3), the Developer is also seeking entitlements for a revised project that replaces the on­

site new wholesale flower market with approximately 113,036 square feet of other uses at the 

Project Site, consisting of a development with approximately: 2,061,380 square feet of office 

space; 90,976 square feet of retail space; 22,690 square feet of childcare use, including outdoor 

activity area; 9 loading spaces; and 632 vehicle parking spaces; all as more particularly described 

in Exhibit B.2 and shown in Exhibit C.2 (the "Project Variant"). All references in this 

Agreement to the· "Project" shall mean (1) before selection under Article 3, both the Project and 

the Project Variant, and (2) following selection under Article 3, either the Project or the Project 

Variant, whichever is selected. 

D. As part of the Project, Developer will relocate the existing flower market tenants 

to an interim facility constructed by Developer at the Temporary Relocation Site before 

Cornrtlencing Construction of the Project. Upon completion of the Project, Developer shall pay 

to move the :flower market tenants back to the Project Site under the Project or to the Permanent 

Off-Site Facility under the Proj~ct Variant, as applicable. Alternatively, in the event the 

Permanent Off-Site Option is exercised, Developer may skip the Temporary Relocation Site and. 

move the flower market vendors straight to the Permanent Off-Site Facility if the Permanent Off­

Site Facility has been completed by the time Developer initially moves the flower market 

vendors from the Project Site. These co:rru:rtitments by Developer, together with certain rent 
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schedule commitments for a period of at least 34.5 years, are also made in a tri-party agreement . 

. among Developer, Tenant.Association, and SFFM, dated as of June 26,2015, as amended ("Tri-

Party Agreement"). 

' . 
E. The Project is anticipated to generate an annual average of approximately 8,050 

construction jobs during construction and, on completion, an approximately $29.9 million amiual 

_.increase in general fund revenues to the City and approximatdy $9.3 million annual increase in 

non-general fund revenues to the City. 

F. In order to strengthen the public planning process, encolirage private participation 

in comprehensive planning, and reduce the economic risk of development, the Legislature ofthe 

State of California adopted Government Cod~ Section 65864 et seq. (the "Development 

Agreement Statute"), which authorizes the City to enter into a development agreement with any 

person having a legal or equitable interest in real property regarding the development of such 

property.· Pursuant to Government Code Section 65865, the City adopted Chapter 56 of the 

Administrative Code ("Chapter 56") establishing procedures and reqUirements for entering into 

a development agreement pursuant to the Development Agreement Statute. The Parties are 

entering into this Agreement in accordance with the Development Agreement Statute and 
\ . 

Chapter 56. The Parties aclmowledge that this Agreement is entered into in consideration of 

their respective burdens and benefits, including the representations and warranties, in this 
. . 

Agreement. The Parties also acknowledge that this Agreement is entered into to encourage and 

maintain effective land use planning. 

G. As a result ofthe development ofthe Project in accordance with this Agreement, 

the City has determined that additional benefits to the public will accrue that could not be 

obtained through application of existing City ordinances, regulations, and policies. These 
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additional benefits are essential elements for this Agreement and include developn;1ent of a new 

permanent home for the flower ma,rket, with subsidized rents, the dedication of a housing parcel, 

onsite childcare, workforce commitments and certain public improvements as described herein. 

H. It is the intent of the Parties that aU acts referred to in this Agreement shall be 

accomplished in a way as to fully comply with the California Environmental Quality Act 

(California Public Resources Code Section 21000 et seq.; "CEQA"), the CEQA Guidelines 

(Title 14, California Code ofReguiations, Section 15000 et seq.), "CEQA Guidelines"), the 

Development Agreement Statute, Chapter 56, the Planning Code, the Enacting Ordinance and all 

other applicable Laws in effect as ofthe Effective Date. This Agreement does not limit the · 

City's obligation to comply with applicable environmental Laws, including CEQA, before taking 

any discretionary action regarding the Project, or the Developer's obligation to comply with all 

applicable Laws in connection with the development of the Project. Pursuant to Government 

Code Section 65867.5, this Agreement is a legislative act that is approved in an ordinance by the 

Board of Supervisors. 

· I. The Project Site is located in the recently adopted Central SOMA Plan area, 

which was approved by the Board of Supervisors on November 27, 2018 and December 4, 2018, 

pursuant to Ordinance Nos. 282-18, 296-18 and 280-18, Board of Supervisors File Nos. 180490, 

180184, and 180185, respectively, which among other actions rezoned the Project Site for the 

CMUO (Central SOMA Mixed-Use Office) and MUR (Mixed Use Residential) zoning districts, 

and the 270-CS and 160-CS height and bulk districts. 

J. The City analyzed the environmental impacts of the development density 

associated with the Project in· the Central SOMA Plan Final Environmental Impact Report 

("Central SOMA FEIR"), certified by the Planning Commission in Motion No. 20182, on May· 
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1.0, 2018. Potential development at 2000 Marin Street, as the Temporary Relocation Site, was 

analyzed in the Bayview Hunters Point Redevelopment Projects and Rezoning Final 

Environmental Impact Report ("Bayview FEIR"), which was certified by the San Francisco 

Redevelopment Agency on March 2, 2006. On July 3, 2019, the Environmental Review Officer 

("ERO") issued a Community Plan Exemption ("CPE") and Addendum for the Project and the 

Temporary Relocation Site at 2000 Marin Street, including the mitigation monitoring and 

reporting program ("MMRP"). The CPE were prepared in accordance with CEQA and issued 

by the Planning Department in Case Nos. 2015-004256ENV .. Copies of the Certificate of 

Determination are on file with the Board of Supervisors in File Nos. 190682 and 190681,.and are 

incorporated herein by reference. 

K. On July 18, 2019, the Planning Commission held a public hearing on this 

Agreement and the( Project, duly noticed and conducted-under the Development Agreement 

Statute and Chapter 56. Following the public hearing, the Planning Commission granted 

Approvals for the Project and adopted the MMRP, and ~er determined that the Project and 

this Agreement will, as a whole, and taken in their entirety, continue to be consistent with the 

objectives, policies, general land uses and programs specified in the General Plan, as amended, 

and the policies set forth in Section 101.1 of the Planning Code (together the "General Plan 
' ' 

- Consistency Findings"). The infopnation in the Central SOMA FEIR, Bayview FEIR, and CPE 

were considered by the City in connection with approval of this Agreement. 

L. On ____ , 2019, the Board of Supervisors, having received the Planning 

Commission's recommendations, held a public hearing on this Agreement pursuant to the 

Development Agreement Statute and Chapter 56. Following the public hearing, the Board made 
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the CEQA Findings required by CEQ A, approved this Agreement, incorporating by reference the 

General Plan Consistency Findings. 

M.. On ____ , 2019; the Board adopted Ordinance Nos.['-----'] approving 

this Agreement (File No. 190682) and authorizing the Planning Director to execute this 

Agreement on behalf of the City (the "Enacting Ordinance"). The Enacting Ordinance took 

effect on----~·' 2020. 

Now therefore, for good and valuable consideration, the receipt and sufficiency of which 

are hereby acknowledged, the Parties agree as follows: 

AGREEMENT 

1. DEFINITIONS 

In addition to the definitions set forth in the above preamble paragraph, Recitals and 

elsewhere in this Agreement, the following definitions shall apply to this Agreement: 

·1.1 "Addendum" has the meaning set forth in Recital J. 

1.2 "Administrative Code" means the San Francisco Administrative Code. 

1.3 ."Affiliate" or "Affiliates" means an entity or person that directly or 

indirectly controls, is controlled by or is under common control with, a Party (or a managing 

partner or managing member of a Party, as the case may be). For purposes of the foregoing, 

"control" means the ownership of more than fifty percent (50%) of the equity interest in such 

entity, the right to dictate major decisions of the entity, or the right to appoint fifty percent (50%) 

or more of the managers or directors of such entity. 

and Exhibits. 

1.4 "Agreement" means this Development Agreement, including the Recitals . 
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1.5 '~Alternative Permanent Site" means a Viable site, in lieu of the Project 

Site, for the location of the Permanent Off-Site Facility, pursuant to Section 3 to this Agreement, 

in the event the Pernianent Off-Site Option is exercised. 

1.6 "Alternative Option Period". has the meaning set forth in Section 3.5. 

1.7 "Annual Review Date".has the meaning set forth in Section 9.1. 

1.8 "Applicable Laws" has the meaning set forth in. Section 6.2 (where not 

capitalized, "applicable Law" has its plain meaning and refers to Laws as otherwise defined 

herein). 

. ExhibitK. 

Section 13 .2. 

1.9 "Approvals" means the City approvals and entitlements listed on 

1.10 "Assignment and Assumption Agreement'~ has the meaning set forth·in 

1.11 "As Is Relocation Option" has the meaning set forth in Section 3.8.1(b). 

1.12 "Associated Community Benefits" is defmed in Section 5 .1. 

1.13 "Bayview FEIR" shall have the meaning set forth in Recital J. 

1.14 "Board of Supervisors" or "Board" means the Board of Supervisors of 

the City and County of San Francisco. 

· · 1.15 "Building" means the Market Hall Building, the Blocks Building, or the 

. Gateway Building (or collectively, the "Buildings"), as generally described in Exhibit B. 

1.16 "Central SOMA FEIR" shall have the meaning set forth in Recital J. 

1.17 "Central SOMA Pl~:O:" shall have the meaning set forth in Recital I. 

1.18 "CEQA" has the meaning set forth ·in Recital H. 
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1.19 "CEQA Findings" means the CEQ~ findings made by the Planning 

Commission and the Board of Supervisors in approving this Agreement. 

1.20 "CEQA Guidelines" has the meaning set forth in Recital H. 

1.21 "CFD" means a community facilities district formed over all of the Project 

Site that is established under the CFD Act in accordance with the Central SOMA Plan. 

1.22 "CFD Act" means the San Francisco Special Tax Financing L~w (Admin. 

Code ch. 4 3, art. X), which incorporates the Mello-Roos Act, as amended from time to time. 

1.23 "Chapter 56" has the meaning set forth in Recital F. 

· 1.24 · "City" means the City as defined in the opening paragraph of this 

Agreement. Unless the Qontext or text specifically provides otherwise, references to the City 

means the City acting by and through ihe Planning Director or, as· necessary, the Planning 

Commission or the Board of Supervisors. 

1.25 "City Agency" or "City Agencies" means the City departments, agencies, 

boards, commissions, and bureaus that execute or consent to this Agreement, or are controlled by 

persons or commissions that have executed or consented to this Agreement, that have subdivision 

or other permit, entitlement or approval authority or jurisdiction over development of the Project, 

or any improvement located on or off the Project Site, including, without limitation, the City 

Administrator, Planning Department, MOHCD, OEWD, SFFD, SFMTA, SFPUC, DPW, DBI, 

together with any successor City agency, department, board, or commission. Nothing in this 

Agreement shall affect the jurisdiction or discretion of a City department that has not approved or 

consented to this Agreement in ·connection with the issuance or denial of a Later Approval, 

Relocation Site Approval, or Permanent Off~Site Approval. The City actions and proceedings 
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subje'ct to this Agreement shall be through the Planning Department, as well as affected City · 

Agencies (and when required by applicable Law; the Board of Supervisors). 

1.26 "City Attorney's Office" means the Office of the City Attorney ofthe City 

and County of San Francisco .. 

. . 

1.27 · "City O~sts" means the actual· and reasonable costs incurred by a City 

Agency in preparing, adopting or amending this Agreement, in performing its obligations or 

. . 
defending its actions under this Agreement or otherwise contemplated by this Agreement, as 

determined on a time and materials basis, including without limitation reasonable attorneys' fees 

and costs and third party costs relating to the Project, the Temporary Relocation Facility, and the 

Permanent Off-Site Facility, but excluding work, hearings, costs or other activities contemplated 

or covered by Processing Fees; provided, however, City Costs shall not include any costs incurred 

by a City Agency in coimection with a City Default or which are payable by the City under 

Section 10.6 when Developer is the prevailing party. 

1.28 "City Parties" has the meaning set forthin Section 5.6. 

1.29 "City Report" has the meaning ·set forth in Sectio:p. 9.2.2. 

1.30 "City-Wide" means all real property within the territorial limits ofthe City 

and County of San Francisco, not induding any property owned or controlled by the United 

States or by the State of California: and therefore not subject to City regulation. 

1.31 "CMA" is defined in Section 13.1 .. 

1.32 "Commence C~mstruction" tneans the commencement of physical 

constrUction of the applicable Building fouri.dation on the Project Site. 

1.33 "Community Benefits" has the meaning set forth in Section 5.1. 

L34 "Community Benefits Program" has the :meaning set forth in Section 5.1. 
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1.3 5 "CPE" has the meaning set forth in Recital J. 

1.3 6 "Declaration of Restrictions" has the meaning set forth in Section 3 .11. 

1.37 "Default" has the meaning set forth in Section 10.3. 

1.38 "Design Guidelines" means the Key Development Site Guidelines adopted 

as part of the Central SOMA Plan. 

1.39 "Developer" has the meaning set forth in the opening paragraph of this 

Agreement, and shall also include (i) any Transferee as to the applicable Transferred Property, 

and (ii) any Mortg;agee or assignee thereof that acquires title to any Foreclosed Property but only 

as to such Foreclosed Property. 

1.40 "Development Agreement Statute" has the meaning set forth in Recital F, 

as in effect as of the Effective Date. · 

1.41 "DPW" means the San Francisco Department ofPublic Works. 

· 1.4 2 "Effective Date" has the meaning set forth in Section 2.1. 

1.4 3 "Enacting Ordinance" has the meaning set forth in Recital M. 

1.44 "Excusable Delay" has the meaning set forth in Section 12.5.2. 

1.45 "Exercise Notice" has the meaning set forth in Section 3.4. 

1.46 "Existing Flower Market" means the improvements existing on the 

Project Site as of Effective Date, excluding the Zappettini Parcel. 

1.47 "Existing Standards" has the meaning set forth in Section 6.2. 

1.48 "Existing Subtenant" means each of those existing flower mart tenants 

who has a sublease for space at the Existing Flower Market as of the Relocation Date. Only 

Existing Subtenants in Good Standing, as defined in the Tri-Party Agreement, will have the right 

to move to (i) the New Wholesale Flower Market under the Stay Option, or (ii) the Permanent 
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Off-Site Facility.under the Permanent Off-Site Option. 

1.49 "Existing Uses" means all existing lawful uses of the existing Buildmgs 

and improvements (and including, without limitation, pre-.existing, non-conforming uses under 

the Planning Code) on the Project Site as of the Effective Date. 

1.50 "Extended Alternative Option Period'' has the meaning set forth in 

Section 3.4. 

1.51 "Federal or State Law Exception" has the· meamng set forth m 

Section 6,1 0.1. 

1.52 "Flower Market Obligations" means Developer's obligations described in 

Article 3 and in subsection 5 .1.1. 

Recital.K. 

1.53 "Foreclosed Property" is defined in Section 11.5. 

1.54 "General P.Ian Consistency Findings" has the meanmg set forth in 
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dedication or reservation requirements, and obligations for on-or off-site improvements.· Impact 

Fees and Exactions shall not include the Mitigation Measures, Processing Fees, taxes or special 

assessments or school district fees (including CFD special taxes due under the Central SOMA 

Plan), SFPUC Capacity Charges, and any fees, taxes, assessments impositions imposed by Non­

City Agencies, all of which shall be due and payable by Develop/r as and when due in accordance 

with applicable Laws. A sample calculation of the applicable Impact Fees and Exactions is 

included in Exhibit P. 

1.57 "Interim Lease" means a lease entered into by Developer, as tenant, and 

the owner. of the Temporary Relocation Site, for the temporary flower market, consistent with the 

requirements of the Tri-Party Agreement and this Agreement. 

1.58 "JHL Fee Credit" has the meaning set forth in Section 6.9.l(a). 

1.59 "Later Approval" means (i) any other land use approvals, entitlements, or 

permits from the City or any City Agency other than the Approvals, that are consistent with the 

Approvals and that are necessary or advisable for the implementation of the Project, including. 

without limitation, design review approvals, improvement agreements, use permits, demolition 

permits, grading permits, site permits, Building permits, lot line adjustments, sewer and water 

connection permits, maj ~r and minor encroachment permits, street and sidewalk modifications, · 

street improvement permits, street space permits, permits to alter, certificates of occupancy, 

transit stop relocation permits, subdivision maps, improvement plans, lot mergers, lot line 

adjustments, and re-subdivisions. A Later Approval shall also include any ame~dment to the 

foregoing land use approvals, entitlements, or permits, or any amendment to the Approvals that · 

are sought by Developer and approved by the City in accordance with the standards set forth in 

this Agreement. 
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1.60 "Law(s)" means the Constitution and laws of the Umted States, the 

Constitution and laws ofthe State of California, the laws of the City and County of San Francisco, 

and any codes, statutes, rules, regulations, or executive mandates thereunder, and any State or · 

Federal court decision (including any order, injunction or writ) thereunder. The term "Laws" 

shall refer to any or all Laws as the context may require. 

1.61 "Law Adverse to City" is defined in Section 6.1 0.4. 

1.62 "Law Adverse to Developer" is defined in Section 6.1 0.4. 

1.63 "Litigation Extension" has the m~aning set forth in Section 1i5~1. 

' 

1.64 "Losses" has the meaning set forth in Section 5.6. 

1.65 ''Master Temint" means the direct tenant or subtenant of Developer at any 

of the. Existing Flower Market, the Temporary Relocation Facility, the Permanent Off-Site 

Facility, or the New Wholesale Flower Market, as applicable. 

1.66 · "Material Change" means any modification that would materially alter the· 

rights, benefits or obligations of the City or Developer under this Agreement that is not consistent 

with the Central SOMA Plan or that (i) extehds the Teim, (ii) changes the permitted·uses of the 

Project Site, (iii) decreases the Community Benefits, (iv) increases the maximum height, density, 

or bulk by more than ten percent (10%) the size of the Project or changes the parking ratios (other 

than as permitted under the Central. SOMA Plan), or (vi) reduces the applicable rate for the 

Impact Fees and Exactions. 

1.67 "Mitigation Measures" means the mitigation measures (as defined by 

CEQA) applicable to the Project as set forth in the MMRP or thatare necessary to·mitigate 

adverse environmental impacts identified through the CEQA process as part of a Later Approval. 
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1.68 ''MMRP" means that certain mitigation monitoring and reporting program 

attached hereto as Exhibit L. 

1.69 "Mortgage" means a mortgage, deed of trust or other lien on all or part of 

the Project Site or the Alternative Permanent Site to secure an'obligation made by the property 

owner or holder of a leaseho~d interest. 

1.70 . "Mortgagee" means (i) any mortgagee or beneficiary under a Mortgage, 

and (ii) a person or entity that obtains title to all or part of the Project Site as a result of. 

foreclosure proceedings or conveyance or other action in lieu thereof, or other remedial action. 

1.71 "Municipal Code" means the San Francisco Municipal Code. 

1.72 "New City Laws" has the meaning set forth in Section 6.7. 

1.73 "New Wholesale Flower Market" means the approximately 125,000 

square foot flower market (including 10,000 square feet of accessory retail) to be constructed on 

the Project Site as part of the Project, as more particularly described in the project description in 

Exhibit B .1. 

1.74 ·"Non-City Agency" means Federal, State, and local governmental 

agencies that are independent of the City and not a Party to this Agreement. 

1.75 "OEWD" means the San Francisco Office of Economic and Workforce 

Development. 

1.76 "Official Records" means the official real estate records of the City and 

County of San Francisco, as maintainyd by the City's Assessor-Recorder's Office. 

1.77 "Party" and "Parties" has the meaning set forth in the opening paragraph 

of this Agreement and shall also include any party that becomes a party to this Agreement, such 

as a Transferee. 
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·1.78 "Permanent Off-Site Approvals" means the Permanent Off-Site Building 

Approvals and the Permanent Off-Site Entitlement Approvals. 

1.79 "Permanent Off-Site Building Approvals" means the first site permit or 

first building permit issued by the City or any City Agency, other than thy Approvals, for the 

Alternative Permanent Site and/or the Permanent Off-Site Facility. 

· 1.80 "Permanent Off-Site Entitlement Approvals" means any land use 

. approval or entitlement issued by the City or any City Agency, other than the Approvals, that are 

necessary for the· use of the Permanent Off-Site Facility and the Alternative Permanent Site as a 

wholesale flower market with ancillary retail uses, including without limitation Planning 

Commission and/or Plaiming Department entitlements, Planning Code amendments, and · 

completion of CEQA review. 

1.81 "Permanent Off-Site Facility" means a.permanent flower market facility 

to be constructed at the Alternative Permanent Site, in lieu of the New Wholesale Flower Market 

at the Project Site, Pll!'Suant to Section 3 and Exhibit F-1 to this Agreement, in the event the 

Permanent Off-Site Option is exercised, as more particularly set forth in Section 3.7. 

1.82 "Permanent Off-Site Master Lease" means a lease for the Alternative 

Permanent Site entered into by Developer, as the landlord, and Master Tenant, as the tenant, for a 

term of no less than 34.5 years or 35 .years, as approved by the City, after the relocation-of the 

Vendors. 

1.83 "Permanent Off-Site Notice" has the meaning set forth in Section 3.3. 

1.84 "Permanent Off-Site Option" means an option whereby in lieu of a New 

Wholesale Flower Market at the Project Site, a Permanent Off-Site Facility,is constructed at the 

Alternative Peimanent Site and leas.ed pursuant to the Permanent Off-Site Master Lease. 
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1.85 "Phase" mearis either Phase 1(a), Phase.1(b) or Phase l(c), as applicable. 

1.86 "Phase l(a)" means the issuance of a certificate of occupancy and/or final 

, completion for the Blocks Building and the completion of the Associated Community Benefits 

and public improvements described in Exhibit H. Ifthe Stay Option is exercised, Phase 1(a) will 
not be deemed complete until all Post-Development Subtenants who have entered into a Post-

Development Sublease have been relocated back to the Project as part of Developer's relocation 

program in accordance with the Tri-PartyAgreement. 

1.87 "Phase l(b )" means the issuance of a certificate of occupancy and/or final 

completion for the Market Hall Building and the completion of the Associated Community 
. . 

Benefits and public improvements described in Exhibit H. 

1.88 "Phase l(c)'' means the issuance of a certificate of occupancy and/or final 

completion for the Gateway Building and the completion of the Associated Community Benefits 

and public improvements described in Exhibit H. 

1.89 "Planning Code" means the San Francisco Planning Code. 

1.90 "Planning Commission" ineans the Planning Commission of the City and 

County of San Francisco. 

1.91 "Planning Department" means the Planning Department of the City and 

County of San Francisco. 

1.92 "Planning Director" means the Director of Planning of the City and 

County of San Francisco. 

1.93 "Post-Development Subtenant" means each of those Existing Subtenants 

and Pre-Development Subtenants who pursuant to the terms of the Tri-Party Agreement enter into 
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a Post-Development Sublease with the owner or master lessor thereof at the New Wholesale 

Flower Market. 

1.94 "Post-Development Sublease" means a' lease agreement at the New 

Wholesale Flower Market between Developer or the master lessor of the New Wholesale Flower 

Market and each Post-Development Subtenant.. 

1.95 "Pre-Development Subtenant" means each of those existing flower mart 

tenants who, in accordance with the terms of the Tri-Party Agreement (and the Pre-Development 

Lease defined therein), entered into a Pre-Development Sublease for space at the Existing Flower 

Market or the Temporary R~location Site, as applicable. Only Pre-Development Subtenants that 

remain in Good Standing, as defined in the Tri-Party Agreement, will haye the right to move to (i) 

the New Wholesale Flower Market under the Stay Option, or (ii) the Perm~ent O:ff-Sjte ·Facility 

under the Permanent Off-Site Option. 

1.96 "Processing Fees" means the standard fee imposed by the City upon the 

· submission of an application for a permit or approval, which -is not an Impact Fee or Exaction, in 

· accordance with the City practice on a City-Wide basis. 

1.97 "Project" means either the Project or the Project Variant, once determined 

m accordance with Article 3, together with Developer's rights and obligations under this 

Agreement. 

1.98 "Project Open Space" means the privately owned~ publicly accessible 

open space described in Exhibit I. 

1.99 "Project Site" has the meanmg set forth in Recital A, and as more 

particularly describedjn·Exhibit A. 
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1.100 "Project Variant" means the ~xed use development project described in 

Recital C and Exhibit B.2 and the Approvals. 

1.101 "Public Health and Safety Exception" has the meamng set forth in 

Section 6.10.1. 

1.102 "Public Improvements" means the following improvements: (i) new 

sidewalks and sidewalk amenities at a width and design to be determined by DPW and Planning 

Department staff in accordance with the Better Streets Pl~, Central SOMA Plan, and Planning 

Code, (ii) curbs on the portions of Brannan, Fifth, Sixth, and Morris Streets adjoining the Project 

Site as outlined in the drawings attached to the Approvals from the Planning Commission; (iii) 

off-site public open space improvements under the elevated portion of Interstate-80 between. 

1.10~ "Relocation Date" means the date on which all ofthe Vendors who wish 

to be relocated to the Temporary Relocation Facility, or to the Permanent Off-Site Facility, as 

applicable, are relocated by Developer in accordance with the Tri-Party Agreement. 

1.104 "Relocation Matters" has the meaning set forth in Section 3.3. 

1.105 "Relocation Option During Litigation Pendency" has the meaning set 

forth in Section 3.8.2(d). 

·1.1 06 "Relocation Site Approval"_means land use approvals and Planning Code 

exceptions applicable to the Temporary Relocation Site at 2000 Marin set forth on Exhibit Q, 

and any land use approvals, entitlement, or permit, ·from the City or any City Agency, other than 

Approvals or Later Approvals, that are necessary or advisable for the interim use of the 

Temporary Relocation Site located at 2000 Marin by the Existing Subtenants and Pre­

Development Subtenants during the construction of the Project. 

1.107 "SFFD" means the San Francisco Fire Department. 
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· 1 J 08 "SFFM" means- San Francisco. Flower. Mart LLC, a California limited 

liability company.· 

1.109 "SFMTA" means the San Francisco Municipal Transportation Agency. 

1.110 "SFPU C" means the San Francisco Public Utilities Commission. · 

" 

1.111 "SFPUC Capacity Charges" means all water and sewer capacity and 

co:Qnection fees and charges payable to the SFPUC, as and when due in accordance with the-

applicable City requirements. 

1.112 "Stay Notice" has the meanirlg set forth in Section 3.3. 

1.113 "Stay Option" means Developer construction of a New Wholesale Flower 

Market at the Project Site. 

1.114 "Subdivision Code" means the San Francisco Subdivision Code. 

1.115 "Subdivision IVI;ap Act" means the California Subdivision Map .Act,, 

California Government Code § 66410 et seq. 

1.116 "Temporary Relocation Facility" means the temporary flower market 

facility to be built by Developer (if at all) at no cost to the City or to the flower market Vendors, . . . 

and meeting the requirements of Exhibit E. 

1.117 "Temporary Relocation Site" means a Viable site owned by Developer, 

or leased by Developer under the Interim Lease, for the Temporary Relocation Facility. In the 
' . 

event the Stay Option is exercised, the Temporary Relocation Site will be at 2000 Marin so long 

as no other mutually agreeable Viable temporary site is selected by .the Parties and Developer has 

entered into an Interim Lease for 2000 Marin. 

Association. 

1.118 "Tenant Association" means the San Francisco Flower Market Tenants' 
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1.119 "Tenant Option Period" has the mealling set forth in Section 3.3. 

1.120 f'Term" has the meaning set forth in Section 2.2. 

1.121 "Third-Party Challenge" means any administrative, legal or equitable 

action or proceeding instituted by any party other than the City or Developer challenging the 

validity or performance of any provision of this Agreement, the Project, the Approvals, Later 

Approvals, the CPE or other aCtions taken pursuant to CEQA, or other approvals under Laws 

relating to the Project, any action taken by the City or Developer in furtherance of this 

· Agre~ment, or any combination thereof relating to the Project or any port.ion thereof. 

1.122 "Transfer," "Transferee" and "Transferred Property" have the 

meanings set forth in Section 13.1, and in all events excludes (1) a transfer of ownership or 

membership interests in Developer or any Transferee, (2) grants of easement or of occupancy 

rights for existing or completed Buildings or other improvements (including, without limitation, 

space leases in Buildings), and (3) the placement of a Mortgage on the Project Site. 

1.123 "Transfer Agreement" means that certain Agreement for Transfer of Real 

Estate attached as ExhibitS for the transfer of property outside the Project Site from Developer to 

the City to be used by the City for the development of affordable housing or to fund the 

development of affordable housing, as may be determined by City. 

1.124 "Transfer Parcel" means vacant, unimproved land within the Central or 

Western SoMa Plan Area, not less than 14,000 square feet, identified by Developer and 

·acceptable to MOECD, for conveyance to the City in accordance with the Transfer Agreement; 

Exhibit J. 

1.125 "Transportation Program" means the transportation program set forth in 

1.126 "Tri-Party Agreement" meiills that certain Tri-Party Agreement among 
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· Develop~r, the Te:nant Association; and the SFfM·;dated as of June 26, 2015, and amended and 

restated on , 2019. ----

1.127 "Vendors" . means th~ Existing Subtenants and Pre-Development 

Subtenants th~t wish to be relocated to the Temporary Relocation Facility or the Permanent Off-

Site Facility, as the context requires, in accordance with the Tri-Party Agreement and either the 

·Pre-Development Master Lease. or Permanent o·ff-Site Master Lease, as applicable. 

1.128 . "Vested Elements" has the meaning set forth in Section 6.1. 

1.129 "Viable" has the meaning set. forth in Section 3.7 with· respect to . 

Permanent Off-Site Facility. For a Temporary Relocation Site, "Viable" means that the following 

conditions are met: (i) the site is in San Francisco; (ii) the site is or can be made vacant on a 

· reasonable· schedule, talcing into account th~ time needed to obtain any governmental approvals 

required to use the site as a wholesale flower market with ancillary retail uses; (iii) the size, 

configuration and location of the site is suitable for use as a wholesale flower market and can 

accommodate the design and specifications set forth in Exhibit E for the Temporary Relocation 

Facility; (iv) the site is owned by Developer or under an Interim Lease with Developer; and (v) · . 

. the sit~ has an. existing building that substantially meets, or could be modified so as to 

. . . 
substantially meet; the requirements in Exhibit E for the Temporary Relocation Facility, or on 

which such a building could be constructed by Developer. 

· 1.130 "Workforce Agreement" nieans the Workforce Agreement attached 

hereto as Exhibit 0. 

1.131 "Zappettini Parcel" means Assessor's Lots 047 and 048 on Block 3778. 
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2. · EFFECTIVE DATE; TERM 

2.1 Effective Date. This Agreement shall take effect upon the later of (i) the 

full execution and delivery of this Agreement by the Parties and (ii) the date the Enacting . . 

. Ordinance is effective and operative. 

2.2 Term. The initial term of this Agreement shall commence upon the 

Effective Date and shall continue in full force and effect for ten (1 0) ·years the~eafter (the "Initial 

Term"), unless extended or earlier terminated as provided herein, provided however, that O) the 

Initial Term shall be extended for each day of a Litigation Extension, and (ii) Developer shall 

have the right to terminate this Agreement with respect to the first Phase upon completion of the 

first Phase, including all Associated Community Benefits for the Phase 1(a), as set forth in 

Section 8 .1. If Developer Commences Construction of the first Phase during the Initial Term and 

thereafter continues to diligently prosecute the first Phase to completion, and is not in Default (or 

has cured a Default pursuant to Section 1 0.3) under this Agreement between the date of exercise 

and the date the InitialTerm expires,' then Developer shall have the right to extend the term of this 

Agreement for an additional five (5) years (the "Extended Term") by delivering to the City, at 

any time during the last year of the Initial Term, a notice of extension. The 5-year extension shall 

be automatic upon Developer's delivery of the extension notice unless Developer is in Default 

(not including a Default that was cured pursuant to Section 10~3) at the time Developer sends the 

notice or before the start of the Extended Term, in which case the City may reject the notice by 

written notice of rejection to Developer. The term of this Aweement (the "Term") shall mean the 

I 

Initial Term plus, if applicable, the Extended Term: The performance period or the term for any 

Approval or Later Approval shall be for the longer of the Term or the performance period or term 

otherwise applicable to such Approval or Later Approval. Following expiration of the Term, this 
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· Agreement shallbe deemed terminated and of no further force or effect except for any provisions 

which, by their express terms, survive the expiration or termination of this Agreement. 

2.3 Phasing. Developer anticipa,.tes completing Phase l(a) first, before Phase 

1 (b) or Phase 1 (c); however, Developer may alter the anticipated phasing, including completion 

of multiple Phases simultaneously, so long as the Flower Market Obligations and the Associated 

Community Benefits for Phase 1(a) described in Exhibit Hare completed prior to Developer's 

receipt of the first certificate of occupancy for any Phase or portion thereof. 

3. TEMPORARY RELOCATION SITE AND PERMANENT OFF-SITE 

FACILITY 

3.1 Temporary Relocation Site. Before Developer may begin demolition on 

the portion of the Project Site other than the Zappettini Parcel, Developer shall (a) obtain the 

exclusive right to occupy (based on an Interim Lease or ownership interest) improved or 

unimproved real property for use of the Temporary Relocation Site, consistent with the 

' 
requirements ofthe Tri-Party Agreement and this Agreement, (b) complete the Temporary 

Relocation Facility in accordance with the specifications set forth in Exhibit E, and (c) move the 

Vendors that occupy the Existing Flower Market as of the Relocation Date and wish to be 

relocated to the Temporary Relocation Facility at no cost to the Ven,dors in accordance with the 

Tri-Party Agreement. Developer shall ensure that the Vendors have the continuing right to 

occupy the Temporary Relocation Facility under the Interim Lease, on the same terms of their 

then-existing subleases at the Project Site (subject to any negotiated changes in the Tri-Party' 

Agreement) for not less than six (6) years, including any extension options, from the Interim 

Lease commencement date; provided the City may agree to a shorter term if the City determines 

that less time is needed for the completion of construction of theN ew Wholesale Flower Market 
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or the Permanent Off-Site Facility, whichever is the cas~. Notwithstanding the foregoing, 

Developer may skip the Temporary Relocation Facility and move the Vendors straight to the 

Alternative Permanent Site if the Permanent Off-Site Option is selected when the Permanent Off-

Site Facility at the Alternative Permanent Site is complete. 

3.2 Permanent Off-Site Option or Stay Option. As set forth in this Article 3, 

the City shall elect either the Permanent Off-Site .Option or the Stay Option. Following the City's 

election, Developer shall either (i) complete the New Wholesale Flower Market at the Project Site 

under the Stay Option, or (ii) complete the Permanent Off-Site Facility at the Alternative 

Peirnanent Site under the Permanent Off-Site Option .. 

3.3 Tenant Option Period. Tenant Association, acting through its counsel, will 

send to the City, with a copy to Developer, a notice requesting that the City p:t;aceed with the Stay 

Option in the form attached as Exhibit G-2 (the "Stay Notice") or the Permanent Off-Site Option 

in the form attached as Exhibit G-3 (the "Permanent Off-Site Notice") on or before thirty (30) 

days after the Effective Date ("Tenant Option Period"). The Stay Notice or the Permanent Off-

Site Notice shall be sent by the Tenant Association's counsel, confirming ~hat the Tenant· 

Association has affirmatively voted and approved, at a duly noticed and held election in 

accordance with the Tenant Association's bylaws to choose either the Stay Option or the 

Permanent Off-Site Option, and shall include, substantially in the form and content in the "Tenant 

Association Release and Indemnity" included in Exhibits G-2 and G-3, (1) a release of any claims 

· by the Tenant Association against the City regarding this Agreement, the Tri-Party Agreement 

·and any other related documents, the Temporary Relocation Site, New Wholesale Flower Market, 

the Alternative Permanent Site, and the relocation of Vendors in connection with the Project or 

the Project Variant (collectively, the "Relocation Matters"), (2) a release of any claims by the 
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. . 
Tenant Association against Developer for the Relocation Matters, but excluding all of 

Developer's prospective obligations under this Agreement and any other agreement between the 

Tenant Association and Developer.; and (3). an indemnity by the Tenant Association, in favor of 

the City and Developer, for any claims made by any flower market vendor challenging any of the 

Relocation Matters. 

3.4 Stay Option Exercise. If the Tenant AssociatioJ;l elects the Stay Option and 

sends the Stay Notice before the end of the Tenant Option Period, the City will send the Exercise 

Notice in the form attached as Exhibit G-1 (the "Exercise Notice").to Developer within five 

busmess (5) days after receipt of the Stay Notice, electing the Stay Option if, on before the date 

that is sixty ( 60). days after the expiration of the Tenant Option Period ("Alternative Option 

Period"), which may be extended at Developer's request by an additional thirty (30) days or 

longer ("Extended Alternative Option Period"), Developer delivers to the City, with a copy to 

the Tenant Association, an executed Interim Lease for the Temporary Relocation Facility or proof 

of Temporary Reloc~tion Site ownership. If the St<iy Option is exercised the Perillanent Off-Site 

Option shall terminate and be no further force or effect. Upon such election, Developer shall 

proceed with the New Wholesale Flower Market on the Project Site and not the Project Variant. 

3.5 Permanent Off-Site Option Exercise. If the Tenant Association. elects the 

Permanent Off-Site Qptiori. and sends the Permanent Off-Site Notice to tlie City before the end of 

the Tenant Option Period, the City shall exercise the Permanent Off-Site Option if, on or before 

the expiration of the Alternative Option Period or the Extended Alternative Option Period, as 

applicable, Developer delivers to the City, with a copy to the Tenant Association, preliminary 

conceptual plans for a· Viable location in San Francisco for the Permanent Off-Site Facility, and 

the City agrees that the proposed AJ-temative Permanent Site is Viable. If the Developer does not 

25 

492 



deliver the above-mentioned conceptual plans in a timely manner or if the City does not agree that 

the Alternative Permanent Site is Viable, the Extended Alternative Option Period is extended 

until such time when the plans are delivered to the City or the City agrees that the Alternative 

Permanent Site is Viable, as applicable. The City.shall exercise the Permanent Off~Site Option by 

delivery of the Exercise Notice to Developer in the form attached as Exhibit G-1 within five (5) 

business days after receipt of the above-mentioned information from Developer. 

3.6 Tenant Failure to Exercise; Final City Election. If the City does not receive 

the Permanent Off-Site Notice or the Stay Notice before the end of the Tenant Option Period, the 

City has the right, in its sole discretion, to elect either the Permanent Off-Site Option or the Stay 

Option based upon all of the information available to it. The City shall make such election by 

delivering the Exercise Notice to Developer, with a copy to the Tenant Association, within fifteen 

(15) days after the Alternative Option Period or the Extended Alternative Option Period, as 

applicable. If the City fails to send the Exercise Notice by the end of such fifteen (15) day period, 

then Developer shall have the right to choose between the Stay Option and the Permanent Off-

Site Option. . 

3.7 · Permanent Off-Site Facility Construction. The Permanent Off-Site Option 

is designed to provide for the renovation of existing building( s) and/ or construction of new 

building(s) in order to create a permanent wholesale flower market at an Alternative Permanent 

Site by Developer (the "Permanent Off-Site Facility"). The Permanent Off-Site Facility 

constructed by Developer shall be on a Viable Alternative Permanent Site. ·"Viable" for purposes 

of an Alternative Perinanent Site means that the following conditions are met: (i) the site is in San 

Francisco; (ii) the site is not a publicly owned site; (iii) the site is mutually agreeable to Developer 

and Tenant Association; (iv) the site is either owned by Developer or leased by Developer for a 
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term of at least.34.5 y~ars or 35 years, as approved by the City; and (v) any lienholder with an 

interest in the site superior to the Permanent Off-Site Master Lease has provic1ed reasonable non-

disturbance protections to the Master Tenant and to any subtenants under the Permanent Off-Site 

Master "Lease. 

3.8 Completion of Design and Construction Documents. 'Following exercise of 

the Permanent Off-Site Option, Developer shall complete design and construction documents for 

the Permanent Off-Site Facility consistent with the specifications in Exhibit F -1 and the . . 

Permanent Off-Site Master Lease, submit applications for the Permanent Off-Site Approvals to 

the City, and shall cons_truct the· Permanent Off-Site Facility in accordance with the specificati~ns 

in Exhibit F-1 and the Permanent Off-Site Master Lease. 

3.~.1 If the Permanent Off-Site Option is exercised and any of~he 

following circumstances occur: (i) the Permanent Off-Site Entitlement Approvals are not 

.initially granted within the approval deadlines for environmental determinations ·specified 

by Section 1(a) ofExecutive Directive No. 17-02 issued by Mayor Edwin M. Lee starting 

from the date of receipt ofDeveloper's complete response to the first Notice of Planning 

Department Requirements issued by the Planning Department, subject to a 60-day cure 

period for the City (such period to commenee upon written notice from Developer to the 

City and· SFFM) to initially grant such Permanent Off-Site Entitlement Approvals and an 

extension period of up to one hundred twenty (120) days in the ~vent that an 

administrative appeal is filed ch~lenging the Permanent Off-Site Entitlement Approvals, 

and provided that in no case .~hall the approval time period be less than· nine (9) months; 

(ii) th~ Permanent Off-Site Building Approvals are not finally granted within nine (9) 

months starting from later to occur of the date the Permanent Off-Site Entitleme;nt 
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Approvals are initially granted or 'the date of acceptance by the City of a complete 

application for Developer's first site permit or first building permit for the Alternative 

Permanent Site, subject to a 60-day cure period (such period to commence upon written 

notice from Developer to the City and SFFM) for the City to fmally grant such Permanent 

Off-Site Building Approvals and subject to an extension for the period of appeal in the 

event that the Permanent Off-Site Entitlement Approvals are appealed, up to 120 days; 

(iii) an administrative appeal ot judicial challenge is filed by Tenant Association, SFFM, 

or any vendor at the Existing Flower Market challenging the Permanent Off-Site 

Approvals, subject to a 60-day cure period (such period to commence upon written notice 

from Developer to .the City iill.d SFFM) for such parties to withdraw the administrative 

appeal( s) or expunge judicial challenge( s); or (iv) a judicial challenge is .filed by any party 

challenging the Alternative Permanent Site Approvals for the Permanent Off-Site Facility 

that results in the issuance of an injunction prohibiting the issuance of building permits, 

commencement of construction, and/or occupancy of the Permanent Off-Site Facility 

pursuant to the Permanent Off-Site Approvals, subject to a 120:..day cure period (such 

period to coinmence upon written notice from Developer to the City and SFFM) for the 

injunction to be lifted, then all of the following shall apply: 

(a) Developer may terminate the Pre-Development 

Lease by delivering six (6) months prior written notice to SFFM, with a copy to the City, 

and notwithstanding Section 3..1 requirements regarding commencement of demolition on 

the Project Site to the contrary, upon the Pre-Development Lease termination Developer 

may begin demolitio~ of the Project Site and construction of the Project; and. 

(b) IfDeveloper terminates the Pre-Development 
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Lease, then upon delivery ofDeveloper's termination notice pursuant to· Section 3.8.1(a), 

Developer shall provide SFFM a right to relocate to the Permanent Off-Site Facility in an 

"as is" condition ("As Is Relocation Option"), which (unless SFFM elects to require 

Developer to construct the Permanent Off-Site Facility as described in Section 3.8.l(c) 

below) means the condition existing at the Alternative Permanent Site as of SFFM' s 

exercise of the As Is Relocation Option; and 

(c) Witliin 60 days of the receipt ofDeveloper's 

termination notice, SFFM shall either: (i) accept the As Is Relocation Option, pursuant to 

the terms of the Permanent Off-Site Master Lease, with the exception that the Permanent 

Off-Site Master Lease shall be amended to provide for the acceptance of the Permanent 

Off-Site Facility in an "as is" condition per Section 3.8.l(b), and Developer shall provide 

SFFM a payment of Fifteen Million Dollars ($15,000,000) for any tenant improvements 

SFFM elects to complete to the Permanent Off-Site Facility; or (ii) reject, or fail to timely 

exercise, the As Is Relocation Option, ih which case upon the effective date for the 

termination of the Pre-Development Lease, Developer shall provide SFFM a payment of 

Fifteen Million Dollars ($15,000,000), and Developer may utilize, lease, sell or encumb~r 

the Permanent Off-Site Facility and the Alternative Permanent Site iri any manner it 

desires, consistent with zoning and any required approvals, and the City shall process any 

permits or approvals for the Permanent Off-Site Facility and the Alternative Permanent 

Site in its normal course of permitting and shall not unreasonably withhold any approvals 

for the Permanent Off-Site Facility or the Alternative Permanent Site, provided that 

Developer shall dedicate new or· existing space for production, distribution and/ or repair 

("PDR") use in an amount equal to the square footage of legal PDR use existing at the 
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Alternative Permanent Site before the issuance of the Permanent Off-Site Approvals for a 

minimum of34.5 years, at Developer's sole discretion, either at the Alternative Permanent 

Site, the Project Site, or any other site or sites in San Francisco. In the cases described in 

Section 3 .8.1 (i), (ii), or (iv) above and if SFFM accepts the As Is Relocation Option 

pursuant to this Section 3.8.1( c), then in addition to its choice of remedies described in the 

foregoing sentence and despite termination of the Pre-Development Lease, in lieu of the 

initial payment of$15,000,000, SFFM may choose to requireDeveloper to diligently 

pursue the Permanent Off-Site Approvals and complete construction ofthe Permanent 

Off-Site Facility consistent with Exhibit F -1 and the Permanent Off-Site Master Lease for 

a period of twenty-four (24) months after SFFM's election, and if completion (i) occurs by 

the end of such period then upon completion Developer shall relocate all Vendors who 

wish to be relocated to the Permanent Off-Site Facility, or (ii) does not occur by the end of 

. such period then Developer shall pay $15,000,000 to SFFM upon expiration of such 

period. 

3. 8.2 In the event that a filing and pendency of a judicial 

challenge on the Permanent Off-Site Approvals exists and was filed by a party other than 

Tenant Association, SFFM, or any vendor at the Existing Flower Market, and no 

injunction is issued preventing the issuance of the Permanent Off-Site Approvals, then 

during the pendency of such challenge Developer may not effect termination of the Pre-

Development Lease prior to the conclusion of such challenge and may either wait for 

resolution of the challenge, or may proceed with the construction of the Permanent Off-

Site Facility consistent with the Permanent Off-Site Approval$ and Exhibit F-1 in which 

case aU of the following shall apply: 
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·(a) Unless prohibited by injunction, City Agencies shall 

not stop the processing or issuance ofbuilding permits or approvals due to such judicial 

challenge and, provided that Developer .obtains any nece$sary Later Approvals, shall allow 

development'ofthe Permanent Off-Site Facility to proceed consistent with the Permanent 

Off-Site Approvals·; and 

(b) Developer shall give SFFM a right to relocate to the 

Permanent Off-Site Facility after the Developer's completion ofthe Permanent Off-Site 

Facility in accordanc~ with Exhibit F-1 and pursuant to the Permanent Off-Site Approvals 

("Relocation Option During Litigation Pendency"); and 

(c) Within 60 days of its receipt oftJ:.e Developer's 

Relocation Option During Litigation Pendency notice, SFFM shall either: (i} accept the 

. ' 

· Relocation Option During Litigation Pendency, :pursuant to the terms of the Perm:anent 

Off-Site Master Lease, with the exception that the Permanent Off-Site Master Lease shall 

be amended to provide for SFFM acceptance of any limitations or restrictions (whether 

occupancy or improvement related) which may be imposed by the verdict in the judicial 

challenge (subject to SFFM's right to pursue any approvals or other authorizatio~s to 

eliminate any compliance issues established by such a verdict), in whic_h case Developer 

shall complete construction of the Permanent Off-Site Facility consistent with the 

specifications in Exhibit F -1, and upon the Relocation Date the Pre-Development Lease 

shall terminate; or (ii) reject or fail to timely exercise the Relocation Option During 

Litigation Pendency, in which case the Pre-Development Lease shall terminate no less 

thail. six (6) months after delivery of the Relocation Option During Litigation Pendency 

notice, Developer shall provide SFFM a payment of Ten Million D.ollars ($1 0,000,000), 
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and Developer may utilize, lease, sell or encumber the Permanent Off-Site Facility and the 

Alternative Permanent Site in any manner it desires, consistent with zoning and any 

required approvals, and the City shall process any permits or approvals for the Permanent 

Off-Site Facility and the Alternative Permanent Site in its normal course of permitting and 

shall not unreasonably withhold any approvals for the Permanent Off~Site Facility or the 

Alternative Permanent Site, provided that Developer shall dedicate new or existing space 

for production, distribution and/or repair ("PDR") use in an amount equal to the square 

footage oflegal PDR use existing at the Alternative Permanent Site before the issuance of 

the Permanent Off-Site Approvals for a minimum of34.5 years, at Developer's sole . 

discretion, either at the Alternative Permanent Site, the Project Site, or any other site or 

sites in San Francisco. 

3.8.3 In the event that the issuance of any element ofthe 

Permanent Off-Site Approvals is delayed as a result of (i) Developer's failure to provide 

requested additional information or materials from City Agencies or to respondto City 

Agencies in a prompt and expeditious manner, or (ii) the filing or pendency of an 

administrative appeal or judicial challenge to any of the Permanent Off-Site Approvals by 

Developer or its Affiliate, then the corresponding period for the affected Permanent Off-

Site Approval shall be extended by the length of such delay. 

3.9 City Decisions. Except where otherwise noted, all discretionary decisions 

relating to City actions under this Article 3 shall be made jointly by the Planning Director an<,l th~ 

OEWD Director of Development. The Planning Director and the OEWD Director of 

. Development will consult other City officials as they deem appropriate. 
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3.10 No City Liability. Following exercise of the Permanent Off-Site Option, 

OEWP and Planning staff shall use good faith efforts to assist Developer with the development of 

the Permanent Off-Site Facility at the Alternative Permanent Site. Following exercise of the Stay 

Option, 0 EWD and Planning staff shall use good faith efforts to monitor and enforce Developer's 

obligations to build the New Wholesale Flower Market at the Project Site. But nothing in this 

Agreement shall create any City liability to Developer, to the Te.J!ant Association, to SFFM, or to 

·any flower market vendor relating to the New Wholesale Flower Market; the Permanent Off-Site 

Facility, or to .the Relocation Matters. All interested persons are given notice, and understand and 

agree, that completion of the New Wholesale Flower Market or the Permanent Off-Site Facility 

will likely involve many challenges, and that no particular outcome can be guaranteed. By , 

entering into this Agreement, the City is not guarantying the successful completion of the 

replacement market or any other result. The City would not be willing to enter into this 

Agreement without this provision. Without limiting Developer's indemnity obligations in this 

Agreement, if and to the extent that City is required to expend any funds or staff time defending 

this Agreement or any discretionary decisions made by the City related to this Article 3 or the 

Relocation Matters from a claim made by the Tenant Association or any flower market vendor,. 

such funds and the costs of such staff time shall be included in City Costs. 

3.11 Tri-Party Agreement; Declaration of Restrictions. Developer shall comply 

with its key obligations under the Tri-Party Agreement, including compliance with the rent 

schedule provided in E:xhjbit D and other key obligations summarized in Exhibit D. If the 

Permanent Off-Site Option is exercised, then prior to the earlier to· occur of (i) issuance of the first 

certificate of occupancy for any portion of the Project (provided that SFFM has not rejected or 

failed to timely exercise either the As Is Relocation Option or the Relocation Option during 
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Litigation Pendency pursuant to Section 3.8.1 or Section 3.8.2, in which case no Declaration of 

Restrictions shall be recorded against the Alternative Permanent Site), or (ii) commencement of 

the term of the Permanent Off-Site Master Lease, Developer shall record a Declaration of 

Restrictions (the "DecJaration of Restrictions") against the Alternative Permanent Site 

consistent with the form of document attached in Exhibit D-1 and revised as appropriate with 

such terms and conditions relating to this Agreement, the Permanent Off-Site Master Lease, and 

th~ Alternative Permanent Site, as the City may reasonably require. The term of the Declaration 

ofRestrictions shall end upon termination of the Permanent Off-Site Master Lease and any 

Deemed Consent Subleases (as defmed in the Permanent Off-Site Master Lease), and upon such 

termination the Declaration of Restrictions shall no longer affect the Alternative Pennanent Site, 

The City requires recordation of the Declaration of Restrictions to assure that Developer's 

. commitments to the rent subsidies pursuant to the Permanent Off-Site Master Lease and its 

provision of the public benefit of a continued viable wholesale flower market in San Francisco are 

enforced. Developer's breach of the obligations described in Exhibit Dorin the Declaration of 

. Restrictions, following the notic.e and cure periods set forth in Section 1 0.3, shall be a material 

breach of this Agreement. Developer will provide the City with any information it requests 

relating to the Declaration of Restrictions, the Alternative Permanent Site, and the. Permanent Off-

· Site Facility in a timely manner, including without limitation information customarily requested 

by the City's Assessor pursuant to California Revenue & Taxation Code, Sections 71, 441, and 

470 arid the right to audit revenues and expenditures relating to the Alternative Permanent Site 

and the Permanent Off-Site Facility. The provisions of this Section 3J 1 shall survive the 

expiration of this Agreement. 
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4. · GENERAL RIGHTS AND OBLIGATIONS 

4.1 Project and Project Variant's Compliance with Certain Design 

Requirements. Concurrently with the approvalofthis Agreement, certain Planning Code Text 

Amendments applicable to the Project were approved by the Board of Supervisors, as listed in 

ExhibitR. 

4.2 Development of the Project. Developer shall have the vested right to · 

develop the Project and the Temporary Relocation Facility in accordance with and subject to the 

provisions of this Agreement, the Approvals, Later Approvals, and Relocation Site Approvals 
. . 

with respect to 2000 Marin, and the City shall consider and process all Later Approvals for 

development of the Project and the Temporary Relocation Facility at the Temporary Relocation· 

Site, in accordance with and subject to the provisions of this Agreement. The Parties 

aclmowledge (i) that immediately before the approval of this Agreement, the City approved and 

granted the Approvals for the Project as listed in Exhibit K, and (ii) that Developer may proceed 

in accordance with this Agreement with the construction and, upon completion, use and 

occupancy of the Project as a matter of right, subject to the attainment of any required Later 

Approvals and any Non-City Approvals, as needed. 

4.3 Workforce. Developer shall require project sponsors, contractors, 

consultants, subcontractors and subconsultants, as applicable, to undertake workforce 

development activities in both the construction and end use phases of the Project in accordance 

with the Workforce Agreement. 

4.4 . Community Facility Districts. The City intends to form a CFD under the 

CFD Act to fmance or seek reimbursement of certain costs as set forth in the SOMA Plan. 

Developer shall not, at any time, contest, protest, or otherwise challenge the formation of the 
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CFDs or other charges set forth in the Central SOMA Plan, or the ISSUance of additional bonds or 

other financing sec\1-red by CFD special taxes or the application of bond proceeds consistent with 

the SOMA Plan. Once established, Developer shall not institute, or cooperate in any manner 

with, proceedings to repeal or reduce the Central SOMA Plan fees or the CFD special taxes. The 

provisions of this Section shall survive the expiration of this Agreement, and Developer shall 

include the requirements of this Section in any sale agreement or lease for all or part of the 

Project Site. 

4.5 Transfer Parcel. Before the issuance of the first construction document for 

the Project, the City, acting through MOHCD, and Developer shall enter into the Transfer 

Agreement, substantially in the form attached as Exhibit S, for the Transfer Parcel proposed by 

Developer and approved by MOHCD. Developer shall convey the Transfer Parcel to the City in 

accordance with the Transfer Agreement on or before issuance of the first certificate of 

occupancy for any portion of the Project's first building. The City shall use the Transfer Parcel 

to develop afford~ble housing; provided if the City decides after acceptance that it cannot 

develop affordable housing on the Transfer Parcel, the City may sell the Transfer Parcel and use 

the net sales proceeds for affordable housing within the boundaries of Central' SoMa, Eastern 

SoMa or Western SoMa Area Plans. 

5. PUBLIC BENEFITS; DEVELOPER OBLIGATIONS AND CONDITIONS TO 

DEVELOPER'S PERFORMANCE 

5.1 Corru:llunity Benefits Exceed Those Required by Existing Ordinances and 

·Regulations. The Parties acknowledge and agree that the development of the Project in 

-----caeeerElanee-with-thls-Agreement-prov-ides-a-num8€r-Gf-pu8liG-8€n~fits-tG-the-City-beyond-those-----

achievable through existing Laws, including, but not limited to, those set forth in this Article 5 
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(the "Community Benefits"). ·The City acknowledges and agrees that a number of the 

Community Benefits would not be otherwise · achievable without the express agreement of 

Developer under this Agreement. Developer acknowledges and agrees that, as a result of the 

benefits to Developer under. this Agreement, Developer ·has received good and valuable 

consideration for its provision of the Community Benefits, ·and that the City would not be willing 

to enter into this Agreement withotJ-t the Community Benefits. Payment or delivery of each of · 

the Community Benefits is an essential element to this Agreement and is tied to a specific phase 

ofthe Project, as described in the Phasing Plan or_elsewhere in this Agreement (with each Phase, 

an "Associated Community Benefit"). Time is of the essence with respect to the completion of 

. the Community Benefits. 

5 .1.1 Community Benefits. Developer shall provide the following 

Comniunity Benefits (collectively, the "Community Benefit Programs"): 

(a) the construCtion and development of the New Wholesale 

Flower Market on the Project Site or alternatively, if the Permanent Off-Site Option is exercised, 

the construction and development of the Permanent Off-Site Facility at the Alternative 

Permanent Site in accordance with Article 3; · ' 

(b) the rent subsidies. per the Tri-Party Agreement, in 

accordance with the rent schedule 'included in Exhibit D and the Declaration of Restrictions 

attached as Exhibit D-1 ;. 

(c) the relocation of the Existing Tenants and Pre-

Development Subtenants to the Temporary Relocation Site, and relocation of Post-Development 

Subtenants who have executed a Post-Development Sublease back to the Project Site or to the 

Alternative Permanent Site, as applicable, in accordance with Article 3 and the Tri-Party 
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Agreement, including the requirement that all Existing Tenants and Pre-Development Subtenants 

shall be moved together at one time (the collective obligations in subparagraphs (a) through (c) 

shall be referred to as the "Flower Market Obligations"); 

(d) the Workforce Program, (;l.S describe9. in Exhibit 0; 

(e) the Project Open Space and Public Improvements, as 

described in Exhibit I; 

(f). the Transportation Demand Management Program attached 

a,s Exhibit J; 

(g) conveyance of the Transfer Parcel to the City, in 

accordance with the Transfer Agreement, at no cost to City; 

. (h) under the Project V ariaht, Developer shall construct a 

subsidized child care center in Phase l(a), consisting of approximately 23,000 square feet at the. 
. ' . 

Blocks Building, for lease to a qualified non-profit child care operator for ten (1 0) years at a cost 

not exceeding landlord's actual costs for operating expenses; 

· (i) the payment of $5 million to MercyBousing California, to 

pay for costs related to the Sunnydale Hub project, on or before the issuance ofthe first 

construction document for the Project; and 

G) the payment of$200,000 within sixty (60) days following 

the Effective Date, and each anniversary thereafter animally for a period of ten (1 0) years. (i.e. a . 

total of $2,000,000), to support street cleaning efforts in SoMa. 

5.1.2 Conditions to Performance of Community Benefits. 

Developer's obligation to perform each Associated Community Benefit is expressly conditioned 

upon each and all of the following conditions precedent: 
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(a) · ·All Approvals and Later Approvals for the applicable Phase 

to which the Associated Community Benefit is tied shall have been Finally Granted, including a 

Prop M allocation necessary to· build that Phase consistent with the Approvals, except to the 

extent that such Later Approvals (and Relocation Site Approvals with respect to 2000 Marin, if 

applicable) have not been obtained or Finally Granted due to the failure of Developer to timely 

initiate and' then diligently and in good faith pursue .such Later Approvals. Whenever this · · 

Agreement requires completion of an Associated Community Benefit with a Phase, the City may 

withhold a certificate of occupancy for the Building in that Phase until the required Associated 

Community Benefit is completed or Developer has providedthe City with adequate security for 

completion of such Associated Community Benefit (e.g., a bond or letter of credit) as approved 

by the Planning Director in his or her sole discretion (following c.onsultation with the City · 

Attorney); and 

(b) Developer shall have Commenced Construction of the 

Building in the applicable Phase to which the Associated Community Benefit applies. 

5.2 No Additional CEQA Review Required; Reliance on CPE and Addendum 

for Later Approvals. The Parties acknowledge that the CPE and Addendum prepared for the 

Project and 2000 Marin as the Temporary Relocation Site, respectively, complies with CEQA. 

The Parties further acknowledge that (a) the CPE and Addend.um contain a thorough . -

environmental analysis of the Project, including the Temporary Relocation Site (with respect to 

2000 Marin), and demonstrate that the Project's impacts were previously analyzed in the Central 

SOMA FEIR and the Addendum, as the case may be; (b) the Mitigation Measures have been · . 

<?-dopted to eliminate or reduce to an acceptable level certain adverse environmental impacts of 

the Project, and (c) the Board of Supervisors adopted CEQA Findings. Accordingly, the City 
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does· not intend to conduct any further environmental review or mitigation under CEQA for any 

aspect of the Project vested under this Agreement. The City shall rely on the CPE and 

Addendum, to the greatest extent possible in accordance with applicable Laws, in all future 

discretionary actions related to the Project; provided, however, that nothing shall prevent or limit 

the discretion of the City to conduct additional environmental review in connection with the 

Temporary Relocation Site or a change in the location of the Temporary Relocation Site, the 

Permanent Site, affordable housing dedication site, or any Later Approvals to the extent that such 

additional environmental review is required by applicable Laws, including CEQA. 

5.3.1 Compliance with CEQA Mitigation Measures. Developer 

shall comply with all Mitigation Measures imposed as· applicable to the Project except for any 

Mitigation Measures that are expressly identified as the responsibility of a different party or 

entity. Without limiting the foregoing, Developer shall be responsible for the completion of all 

mitigation measures identified as the responsibility of the "owner" or the "project sponsor". The 

Parties expressly acknowledge that the CPE and the associated MMRP are intended to be used in 

connection with each of the Later Approvals to the extent appropriate and permitted under 

applicable Law. Nothing in this Agreement shall limit the ability of the City to impose 

conditions on any new, discretionary permit resulting from Material Changes as such conditions 

are determined by the City to be necessary to mitigate adverse environmental impacts identified 

through the CEQA·process and associated with the Material Changes or otherwise to address 

significant environmental impacts as defined by CEQA created by an approval or permit; 

provided, however, any such conditions must be in accordance with applicable Law. 

5.3 Nondiscrimination. In the performance of this Agreement, Developer 

agrees not to discriminate against any employee, City employee working with Developer's 
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contractor o:r subcontractor, applicant for employment with such contractor or subcontractor, or 

against any person seeking accommodations, advantages, facillties, privileges, services, or 

membership in all business, social, or other establishments or organizations, on the basis of the 

fact or perception of a person's race, color, creed, religion, national origin, ancestry, age, height, 

weight, sex, sexual orientation, gender identity, domestic partner status, marital status, disability 

or Acquired Immune Deficiency Syndrome or HIV status (AIDS/HIV status), or association with 

members of such protected classes, or in retaliation for opposition to discrimination against such 

classes. 

5.4 City Cost Recovery. 

5.4.1. Developer shall timely pay to the City all Impact Fees and 

Exactions applicable to the Project or the Project Site as set forth in Section 6.7. 

5.4.2 Developer shali timely pay to the City all Processing Fees 

applicable to the processing or review of applications for the Approvals and Later 

Approvals. 

5.4.3 Developer shall pay to the City all City Costs incurred in 

connection with the drafting and negotiation ofthis.Agreement, defending the Approvals 

and Later Approvals, and in proc.essing and issuing any Later Approvals or administering 

this Agreement (except for the costs that are covered by Processing Fees), within sixty 

( 60) days following receipt of a written invoice complying with Section 5.5 .4 from the 

City. 

5.4.4 OEWD shall provide Developer on a quarterly basis (or 

such alternative period as agreed to by the Parties) a reasonably detailed statement 

showing costs incurred by OEWD, the City Agencies and the City Attorney's Office, 
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including the hourly rates for each City staff member at that time, the total number of 

hours spent by each ·City staff member during the invoice period, any additional costs 

incurred by the City Agencies and a brief non-confidential description ofthe work 

completed (provided, for the City Attorney's Office, the billing statement will be reviewed 

and approved by OEWD but the cover invoice forwarded to Developer will not include a · 

description of the work). OEWD will use reasonable efforts to provide an accounting of 

time and costs from the City Attorney's Office and each City Agency in each invoice; 

provided, however, if OEWD is unable to provide an accounting from one or more of such 

parties, then OEWD may send an invoice to Developer that does not include the charges 

of such party or parties without losing any right to include such charges in a future or 

supplemental invoice but subject to the eighteen (18) month deadline set forth below in 

this Section 5.5.4. Developer's obligation to pay the City Costs shall survive the 

termination of this Agreement. Developer shall have no obligation to reimburse the City 

fo~ any City Cost that is not invoiced to Developer within eighteen (18) months from the 

. date the City Cost was incurred. The City will maintain records, in reasonable detail, with 

respect to any City Costs and upon written request of Developer, and to the extent not 

confidential, shall make such records available for inspection by Developer. 

5.4.5 If Developer in good faith disputes any portion of an 

invoice, then within sixty (60) days following receipt of the invoice Developer shall 

provi<:le notice of the amount disputed and the reason for the dispute, and the Parties shall 

use good faith efforts to reconcile the dispute as soon as practicable. Developer shall have 

no right to withhold the disputed amount. If any dispute is not resolved within ninety (90) 
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days following Developer's notice to the City of the dispute, Developer may pursue all 

remedies at law or in equity to recover the disputed amount. 

5.5 .Prevailing Wages. Certain contracts for work at the Project Site may be 

public works contracts if paid for in whole or part out of public funds, as the terms "public work" 

and "paid for in whole or part out of public funds" are defined in and subject to exclusions and 

further conditions under California Labor Code sections 1720 - 1720.6. In connection with the 

Project, Developer shall comply ·with all California public works requirements as and to the 

extent required by State law. ·In a.ddition, Developer agrees that·all persons performing labor in 

the construction of Public Improvements under.this Agreement will be: (1) paid not less than the 

Prevailing Rate of Wages as defined in Administrative Code section 6.22 and established under 

Administrative Code section 6.22(e), and (2) provided the same hours, working conditions, and 

benefits as provided for similar work performed in San Francisco County in Administrative Code 

section 6.22(±). Developer further agrees to employ 'Apprentices on the Public Improvement 

work in accordance with San Francisco Administrative Code Section 23.61. Any contractor or 

subcontractor performing a public work or constructing the Public Improvements must make 

certified payroll records and other records required under Administrative Code section 6.22( e)( 6) 

available for inspecti~n and examination· by the City with respect to all workers performing 

. covered labor. City's Office of Labor Standards Enforcement ("OLSE;') enforces labor laws, 

and OLSE shall be the lead agency responsible for ensuring that prevailing wages. are paid and 

other payroll requirements are met in connection with the work, as more particularly described in 

the Workforce Agreement. 

5.6 Indemnification of City. Developer shall indemnify, reimburse, and hold 

harmless the City and its officers, agents and employees (the "City Parties") from arid, if 



requested, shall defend them against any and all loss, cost, damage, injury, liability, and claims 

("Losses") arising or resulting directly or indirectly from (i) any third party claim arising from a 

Default by Developer under this ·Agreement, (ii) Developer's failure to comply with any 

Approval, Later Approval or Non-City Approval, (iii) the failure of any improvements 

constructed pursuant to the Approvals or Later Approvals to comply with any Federal or State 

Laws, the Existing Standards or any permitted New City Laws, (iv) any accident, bodily injury, 

death, personal injury, or loss of or damage to property occurring on the Project Site (or the 

public right of way adjacent to the Project Site) in connection with the construction by Developer 

or its agents or contractors of any improvements pursuant to the Approvals, Later Approvals or 

this Agreement, (v) a Third-Party Challenge instituted against the City or any of the City Parties, 

(vi) any dispute betweenDeveloper, its contractors or subcontractors relating to the construction 

of any part of the Project, and (vii) any dispute between Developer and any Transferee or any 

. . 
subsequent owner of any of the Project Site relating to any assignment of this Agreement or the 

obligations that run with the land, or any dispute between Developer and any Transferee or other 

person relating to. which party is responsible .for performing certain obligations under this 

Agreement, each regardless of the negligence of and regardless of whether liability without fault 

is imposed or sought to be imposed on the City or any of the City Parties, except to the extent 
r. 

that any of the foregoing indemnification obligations 1s void or otherwise un~hlorceable under 

applicable Law, and except to the extent such Loss is the result of the negligence or willful 

misconduct of the City Parties. The ·foregoing indemnity shall include, without limitation, 

reasonable attorneys' fees and costs and the City's reasonable cost of investigating any claims 

against the City or the City Parties. All indemnifications set forth in this Agreement shall 

survive the expiration or termination of this Agreement, to the extent such indemnification 
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obligation arose from an event occurring before the expiration or termination of this Agreement. 

To the extent the indemnifications relate to Developer's obligations that survive the expiration or 

termination of this Agreement, 'the indemnifications shall survive for the term of the applicable 

obligation plus four ( 4) years. 

6. VESTING AND CITY OBLIGATIONS 

6.1 Vested Rig~ts. By granting the Approvals, the City has made a policy 

decision that the Project, as described in and .as may be modified in accordance with the 

Approvals, is in the best interests of the City and promotes the public health, safety and welfare. 

Accordingly, the City in granting the Approvals and vesting them through this Agreement is 

limiting its future discretion with respect to Later Approvals and Relocation Site Approvals to 

the extent they include elements that were approved as part earlier Approvals. The criteria for 

City review and approval of Later Approvals is set forth in Section 6.3. Consequently, the City 

shall not use its discretionary authority in considering and approving an application for· Later 

. Approvals or Relocation Site Approvals with respect to 2000 Marin to change the policy 

dedsions reflected by the Approvals or otherwise to prevent or to delay development of the 

Project or the Project Variant as set forth in the Approvals. Developer shall have the vested right 

. . ' 

to develop the Project as set forth in this Agreeme:p.t, including· without limitation with the 

following vested elements: the locations and numbers of Buildings proposed, the land uses, 

height and bulk limits, including.the.maximum' density, intensity and gross square footages, the 

permitted uses, the provisions· for open space; vehicular access and parking (including parking 

ratios); and the Prop. M allocation made for the.Project on the Effective Date (collectively, the 

"Vested Elements"; provided the Existing Uses on the Project Site shall also be included as 

Vested Elements). The Vested Elements are subject to and shall be governed by Applicable 
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Laws. The expiration of any building pei:mit or Approval shall not limit the Vested Elements, 

and Developer shall have the right to seek and obtain subsequent building permits or approvals, 

including Later Approvals and Relocation Site Approvals with respect to 2000 Marin, at any 

time during theTerm, any of which shall be.govemed by Applicable Laws. Each Later Approval 

and Relocation Site Approval; once granted, shall be deemed an Approval for purposes of this 

Section 6.1. 

6.2 Existing Standards. The City shall process, consider, and review all Later 

Approvals in accordance with (i) the Approvals, (ii) the San Francisco General Plan, the 

Municipal Code (including the Subdivision Code), and all other applicable City policies, rules 

and regulations, as each of the foregoing is in effect on the Effective Date ("Existing 

Standards"), as the same may be amended or updated in accordance with permitted New City 

Laws as set forth in Section 6.7, and (iii) this Agreement (collectively, "Applicable Laws"). 

6.3 Criteria for Later Approvals. Developer shall be responsible for obtaining 

applicable Later Approvals before the start of construction that requires such approvals. The 

City, in granting the Approvals and vesting the Project through this Agreement, is limiting its 

future discretion with respect to Later Approvals to the extent that they are consistent with the 

Approvals· and this Agreement. The City shall not disapprove applications for Later Approval 

based upon an item or element that is consistent the Approvals, and shall consider all such 

applications in accordance with City's customary practice, normal discretion and Applicable 

Laws, subject to the requirements of this Agreement. The City may subject a Later Approval to 

any condition that is necessary to bring the Later Approval into compliance with Applicable 

Laws. For a,ny part of a Later Approval request that has not been previously reviewed or 

considered by the applicable City Agency (such as additional details or plans), the City Agency 
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shall exercise its discretion consistent with the Approvals and the Planning Code, and otherwise 

in accordance with the City's customary practice. Nothing in this Agreement shall preclude the 

City from applying New City Laws for any development not within the defmition of the 

"Project" or the Temporary Relocation Site under this Agreement. 

6.4 Expeditious Processing ~f Subsequent Approvals. Upon the City's receipt 

from Developer of a completed application (with any required supporting documentation) for 

one of more Later Approvals, Relocation Site Approvals, or Permanent Off-Site Approvals, the . -

City shall use reasonable efforts to promptly commence and complete all steps necessary to act 

on such applications in a timely way and in accordance with applicable Laws. 

6.5 Strict Building Code Compliance. Notwithstanding anything in this 

Agreement to the c6ntra.rY, when considering any application for a Later Approval, the City .or 

the applicable City Agency shall apply the applicable provisions, requirements, rules, or 

regulations that are contained in the San Francisco Building Codes, including. the Mechanical 

Code, Electrical Code, Green Building Code, Housing Code, PlUI?-bing Code, Fire Code, and the 

Public Works Code and Subdivision Code and other uniform construction codes applicable on a 

City-Wid~ basis. This shall not be. construed to prohibit exceptions, equivalencies, or other 

administrative relief available under such Codes. 

6.6 Denial of a Later Approval, Relocation Site Approval, or Permanent Off-

Site Approval. If the City de:riies any application for a Later Approval that implements a 

_Building that is part ofthe Project or a Relocation Site Approval or Permanent Off-Site Approval 

for the Temporary Relocation Site or Alternative Permanent Site, the City must specify in 

writing the reasons for ·such denial and shall suggest modific?-tions required for approval of the 

application. Any such specified modifications shall be consistent with this Agreement, earlier 
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Approvals, and Applicable Laws, and City staff shall approve the application if it is subsequently 

resubmitted for City review and corrects or mitigates, to the City's reasonable satisfaction, the 

stated reasons for the earlier denial in a manner that is consistent and compliant with this 

Agreement, earlier Approvals and Applicable Laws, and does not inClude new or additional 

information or materials that give the City a reason to object to the application under the 

standards set forth in this Agreement. 

6.7 New City Laws. All future changes to Existing Standards and any other 

Laws, plans or policies adopted by the City or adopted by voter initiative after the Effective Date 

("New City Laws") shall apply to the Project, the Project Site, and the Temporary·Relocation 

Site except to the extent they conflict with this Agreement or the terms and conditions of the 

Approvals. In the event of such a conflict, the terms of this Agreement and the Approvals shall 

prevail, subject to the terms of Section 5.8. 

6.7.1 New City Laws shall be deemed to conflict with this 

Agreement and the Approvals ifthey: 

(a) limit or reduce the density or intensity ofthe Project or the 

Temporary Relocation Site at 2000 Marin, or any part thereof, or otherwise require any reduction 

in the square footage, number, or size of the proposed Buildings or change the location of 

proposed Buildings or change or reduce other improvements from those permitted under the 

Approvals; 

(b) limit or reduce the height, bulk, or mass of the Project, or 

any part thereof, or otherwise require any reduction in the height, bulk, or mass of individual 

Buildings or other improvements that are part of the Project under the Approvals;. 



(c) limit, reduce or change the location ofvehicular access, or 

the amount or location of parking or loading from that permitted under the Approvals; 

(d) limit any land uses for the. Project frorri that permitted 

under the Approvals or the Existing Uses; 

(e) change or liniit the Approvals or Existing Uses; 

(f) materially delay, limit or control the rate, timing, phasing, · 

or sequencing of the Project, including the consideration of the Phase 1 (b) Office Allocation as 

specified in Section 6.8(b), or demolition of existing buildings at the Project Site, except as 

expressly set forth in this Agreement; 

(g) require the issuance of permits or approvals by the City 

other than those required under the Existing Standards, exc~pt for permits or approvals requir~d 

on a City-Wide basis, that relate to the construction of improvements, and that do not prevent 

construction of the Project as intended by this .f\greement; 

· (h) limit or control the availability of public utilities, services 

or facilities, or any privileges or rights to public utilities, services, or facilities for the Project; · 

(i) impose any regulation or oth~r requirement that controls 

commercial rents or purchase prices charged within the Project or on the Project Site, except as 

set forth in this Agreement and the Tri-Party Agreement; 

G) materially limit the processing or procuring of applications 

and approvals of Later Approvals that are consistent :vith Approvals; 

.(k) impose new or modified Impact Fees and Exactions on the 

Project (as is expresslyprohibited in Section 6.9.2); or 
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' 
(1) Reduce the amount of allowable parking or loading for ·the 

Project or the Temporary Relocation Site at 2000 Marin; or 

(m) Negatively alter the Phase l(b) Office Allocation priority in 

Section 6.8(b). 

6.7.2 Developer may, at its sole discretion, elect to have a New 

City Law that conflicts with this Agreement be applied to the Project or the Project Site by 

giving the City written notice of its election to have a New City Law applied, in which 
. . 

case such New City Law shall be deemed to be an Existing Standard;· 

6.7.3 Developer shall have the right, from time to time and at any 

time, to file subdivision map applications (including phased final map applications and 

development-specific condominium map or plan applications) with respect to some or all 

of the Project Site, to subdivide, reconfigure or nierge parcels within the Project Site as is 

required or may be desirable in order to developer a particular phase of the Project the 

Project or to lease, mortgage or sell all or some portion of it. The specific boundaries of .. 

parcels shall be set by Developer and approved by the City during the subdivision process. 

Nothing in this.Agreement shall authorize Developer to subdivide ·or use any of the 

Project Site for purposes of sale, lease or fmancing in any manner that conflicts with the 

Subdivision Map Act or with the Subdivision Code. Nothing i1;1 this Agreement shall 

prevent the City from enacting or adopting changes in the methods and procedures for 

processing subdivision and parcel maps so long as such changes do not conflict with the 

. provisions ofthis Agreement or with the Approvals or Later Approvals. 

6.8 Proposition M Office Allocation. The Project includes up to 2,061,380 

gross square feet ("GSF") of office development proposed to be constructed in three phases: (i) 
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Phase .l(a) with up to_1,384,578 GSF of office, (ii) Phase 1(b) with up to 351,895 GSF of office; 

and (iii) Phase 1(c) with up to 324,907 GSF of office. Before the Effective Date, by Motion No. 

20485 (the "Office Allocation Motion"), the Planning Commission adopted findings pursuant to 

Pla.mring Code Section 32l(b)(l) ~at up to 2,061,380 GSF of office development at the Project 

Site contemplated by this Agreement and the Central SOMA Plan and Design Guidelines 

promotes the public welfare, convenience ap.d necessity, and in doing so it considered the criteria 

in Planning Code Section321(b)(3)(A)-(G). The fmdings contained in the Office Allocation 

Motion are incorporated into this Agreement. Because the office development contemplated by 

the Project has been four~d to promote the public welfare, convenience and necessity, the 

determination required under Section 32l(b), where applicable, will be deemed to have been 

;made for the entire Project (i.e., up to 2,'061,380 GSF of office development· undertaken 

consistent with the Project). 

(a) In the Office Allocation· Motion, the Planning Commission also 

granted up to 1,384,578 GSF ofProp M office allocation for Phase l(a). · 

! 

(b) Additional Prop M allocations for Phase 1 (b) and Phase 1 (c) are 

necessary for completion of the Project and to support ·the viability of the. Associated Public 

Benefits for each respective Phase. An: application for the Phase l(b) and l(c) Prop M 

allocations is on file with the Planning Department under Case No. 2017-0006630FA. If 

Developer is not then in def~ult under this Agreement, the Planning Commission shall consider 

the Phase l(b) office allocation at its first regularly scheduled hearing on or after October 17, 

. . 
2021, unless otherwise r~quested by D~veloper. Developer shall notify the Planning Director not 

less than 60 days in advance of the hearing date to ensure that the matter is added to the calendar, 

and Developer has the right to make changes to its existing application at any time before such 
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notification date. Provided the design of the Pi:oj ect remains consistent with the Office 

Allocation Motion, the Planning Commission shall give priority to additional office allocation of 

no less than 351,895 gsfunder Sections 320-325 over office development proposed elsewhere in 

the City, subject to the existing priorities previously given to (a) the Mission Bay South Project 

Area; (b) the Transbay Transit Tower proposed for development on Lot 001 of Assessor's Block 

No. 3720; and (c) the Treasure Island· development project. Notwithstanding the above, no 

office development project can be approved that would cause the then applicable annual 

limitation contained in Planning Code Syction 321 to be exceeded, and the Planning Commission 

shall consider the design of the Project to confirm that it remains consistent with the Planning 

Commission's findings under Section 321(b)(3)(A)-(G) in the Office Allocation Motion. The 

requirements for Planning Commission approval described above will apply to the Project except 

to the extent such application would be prohibited by applicable law. 

(c) Developer shall have the greater of the period provided by 

Applicable Laws or three (3) years from the date on which either the Stay Option or the 

Permanent Off-Site Option is exercised by the City to obtain a site permit for office development 

for the applicable phase ofthe Project, as may be extended by a Litigation Extension (if any), but 

otherwise subject to the provisions of Planning Code Section 321( d)(2). 

6.9 Fees ai:J.d Exactions. 

6.9.1 Generally. The Project and the Temporary Relocation Site 

at 2000 Marin shall only be subject to the Processing Fees and'lmpact Fees and Exactions as set 

forth in this Section 6.7, and the City shall not impose any new Processing Fees or Impact Fees 

and Exactions on the development of the Project or the Temporary Relocation Site at 2000· 

Marin, or impose new conditions or requirements for the right to develop the Project or the 
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. . 

Temporary Relocation Site at 2000 Marin (including required contributions ofland, public 

amenities or services) except as set forth in this Agreement.' The Parties acknowledge that the 

provisions contained in this.Section 6.7 are intended to implement the intent of the Parties that 

Developer have the right to develop the Project pursuant to specified and known criteria and 

rules,. and that the City receive the benefits which will be conferred as a result of such 

development without abridging the right of the City to act in accordance with its powers, duties 

and obligations, except as specifically provided in this Agreement. 

6.9.2 Impact Fees and Exactions. During the Term, as extended 

by the Litigation Extension (if any), no. Impact Fees and Exactions shall apply to the 

Project (or the Project Variant) or components thereof except for (i) those Impact Fees and 

Exactions specifically set forth on Exhibit P, and (li) the SFPU C Capacity Charges, as 

expressly set forth below in this Section. J:he Impact Fees and Exactions and SFPUC 

Capacity Charges shall be calculated and determined at the time payable in accordance 

with the City requirements on that date, and the Parties acknowledge and agree that the 

Impact Fee? and Exactions shall be subject to the Planning Department's final 

confirmation once the applicable final land uses and Gross Floor Area are determined; 

provided (i) in determining the amount of the Impact Fees and Exactions during the Initial 

Term only (as extended by Litigation Extension, if any), the rates will be ·subject to annual 

. escalation in accordance with the methodology currently provided in Plaiming Code 

Section 409 from the Effective Date to the date that the Applicable Impact Fee and 

Exaction is paid, and (ii) the initial Jobs Housing Linkage Fee shall not be calculated from 

the Effective Date, but instead shall be set based on legislation per Ordinance No. 251-19 

(File No. 190548) to update the Jobs Housing Linkage Fee if adopted before the date of 
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payment (or, once adopted, the updated Fee amount will apply to payments made after the 

date of adoption), and thereafter shall adjust under Planning Code Section 409 as set forth 

in clause (i) above. During the Extension Term (if any), Developer shall be subject to any 

increase or decrease in the fee amount payable and any changes to the methodology of 

calculation {e.g., use of a different index to calculate annual increases), but will not be 

subject to· any new types oflmpact Fees and Exactions or modification to existing Impact 

Fees and Exactions after the Effective Date. No Impact Fees or Exactions shall apply to 

the use of the Temporary Relocation Site at 2000 Marin for pre-existing uses or for new 

spaces constructed for flower market tenants. 

(a) Jobs-Housing Linkage Fee and Affordable 

Housing Site Dedication. , Developer maysatisfy all or a.portion of its obligation under 

Planning Code Section 413 by utilizing the Transfer Parcel as a land dedication 

alternative (the "JHL Fee Credit") in accordance with Planning Code Sections 

249.78(e)(2) and 413.7. 

(b) Central SoMa Legacy Business and PDR Support 

Fund. In the event the Permanent Off-Site Option is exercised pursuant to Article 3, 

Developer shall deposit Twenty Million Dollars ($20,000,000) into a special fund or 

other account designated by the City (the "Central SoMa Legacy Business and PDR · 

Support Fund") prior to issuance of the first construction document for the Project. 

Central SoMa Legacy Business _and PDR Support Fund shall be used by the City to 

provide annual business grants to the Master Tenant under. the Permanent Off-Site Master 

Lease each year beginning in the fourth year of the lease term, up to the earlier to occur 

of (i) thirty-four (34) years after commencement of the Permanent Off-Site Master Lease, 
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or (ii) exhaustion of funds in the Central SoMa Legacy Business and PDR Support Fund. 

The amount of such annual grant shall be determined by the City's Controller in 

consultation with the OEWD Director of Development, and shall be based upon the 

amount which, in the Controller's best judgment, will assure a continuous revenue stre.am 

during the lease term and will also provide necessary support to the Master Tenant. 

N oiwithstanding the foregoing, if the City has not waived Twenty-Seven Million Five 

Hundred Thousand Dollars ($27,500,000) in Impact Fees and Exactions prior to issuance 

of the first construction document for the Project, then Developer shall not have any 

obligation to deposit funds into the Flower Market Legacy Bl!-siness Fund. At the end 34 

years, any unexpended funds shall be retained by the City to be used for job training, job 

retention, and other economic development purposes or shall be deposited into the fund 

from which it was diverted or the relevant successor fund. 

(c) Eastern Neighborhoods Infrastructure Fee and 

Gateway Marker. Notwithstanding the provisions of_Planning ·code Section 423, 

Developer shall fund the design and complete the constructiou of an arch, monument, . 

pillar or other physical marker, in a public location !lppr6ved by the Planning Director, 

identifying the San Francisco Filipino Cultural Heritage District ('~Gateway Marker"). 

The construction and permitting of the Gateway Marker shall be subject to the Planning 

Director's approval as to design and location, at his or her sole discretion following any 
. . . 

required environmental review. Upon approval of the design, if any, the City shall enter 

into an in-kind agreement, using the City's standard form, to provide credit against 

Developer's Eastern Neighborhoods Infrastructure Impact Fees under Planning Code 

Section 423 in an amount equal to Developer's third party desigil and construction costs . . ~ 
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but not to exceed $300,000. In the event the Gateway Marker is not fully approved and 

permitted by the City three ·years after the Effective Date, the City may instead allocate 

$300,000 ofthe Developer's Eastern Neighborhoods Infrastructure Impact Fees paid, or 

to be paid, to the Cultural District Fund for SOMA Pilipinas Filipino Cultural Heritage 

District, administered by the Mayor's Office of Housing and Community Development 

under Administrative Code Section 10.100-52. 

6.9.3 Processing Fees. Developer shall pay all Processing Fees in 

effect,. on a City-wide basis, at the time that Developer applies for a Later Approval for 

which such.Processing Fee is payable in connection with the applicable part of the Project. 

6.10 Changes in Federal or State Laws. 

6.1 0.1 City's Exceptions. Notwithstanding any provision in this 

Agreement to the contrary, each City Agency having jurisdiction over the Project shall 

exercise its discretion under this Agreement in a manner that is consistent with the public 

health and safety and shall at all times retain its respective authority to take any action that 

is necessary to protect the physical health and safety of the public (the "Public Health 

and Safety Exception"} or reasonably calculated and narrowly drawn to comply with 

applicable changes in Federal or State Law affecting the physical environment (the 

"Federal or State Law Exception"), including the authority to condition or deny a Later 

Approval or to adopt a new Law applicable to the Project so long as such condition or 

denial or new regulation (i)(a) is limited solely to addressing a specific and identifiable 

issue in each case required to protect the physical health and safety of the public, or (b) is 
. . 

required to comply with a Federal or State Law and in each case not for independent 

discretionary policy reasons that are inconsistent with the Appr?vals or this Agreement 

56 
523 



and (ii) is applicable on a City-Wide basis to the same or similarly situated uses and 

applied in an equitable and non-discriminatory manner. Developer retains the right to . 

dispute any City reliance on the Public Health and Safety Exception or the Federal or State 

Law Exception. 

6.10.2 Changes in Federal or State Laws. If Federal or State Laws 

issued, enacted, promulgated, adopted, passed, approved, made, implemented, amended, or 

interpre~ed after the Effective Date have gone into effect and (i) p~eclude or prevent compliance 

with one or more provisions ofthe Approvals or this Agreement, or (ii) materially and adversely 

affect Developer's or the City's rights, benefits or obligations under this Agreement, then such 

provisions of this Agreement shall be modified or suspended as may be necessary to comply 

with such Federal or State Law. In such event, this Agreement shall be modified only to the 

extent necessary or required to comply with such Law, subject to the provisions of Section 6.8.4, 

as applicable. 

6.10.3 Changes to Development Agreement Statute. This 

Agreement has been entered into in reliance upon the provisions .of the Development Agreement 

Statute. No amendment of or addition to the Development Agreement Statute which would 

affect the interpretation or enforceability of this Agreement or increase the obligations or 

diminish the development rights of Developer hereunder, or increase the obligations or diminish 

the benefits to the City hereunder shall be applicable to this Agreement unless such amendment . . 

or addition is specifically required by Law or is mandated by a court of competen~ jurisdiction .. 

If such amendment or change is permissive rather than mandatory, this Agreement shall not be 

affected. 
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6.1 0.4 Effect on Agreement. If any ofthe modifications, 

amendments or additions ·described in this Section 6.8 would materially and adversely affect the 

construction, development, use, operation, or occupancy of the Project as currently contemplated 

by the Approvals, or any material portion thereof, such that the Project, or the applicable portion 

thereof, becomes economically infeasible (a "Law Adverse to Developer"), then Developer 

shall notify the City and propose amendments or solutions that would maintain the benefit of the 

bargain (that is this Agreement) for both Parties. If any ofthe modifications, amendments or 

additions described in Section 6.8 would materially and adversely affect or limit the Community 

Benefits (a "'Law Adverse to the City''), then the City shall notify Developer and propose 

amendments or solutions that would maintain the benefit of the bargain (that is this Agreement) 

for both Parties. Upon receipt of a notice under this Section 6.8.4, the Parties agree to meet and 

confer in good faith for a period of not less than ninety (90) days in an attempt to resolve the 

issue. If the Parties cannot resolve the issue in ninety (90) days or such longer period as may be 

agreed to by the Parties, then the Parties shall mutually select a mediator at JAMS in San 

Francisco for nonbinding mediation for a period of notless than thirty (30) days. If the Parties 

remain· unable to resolve the issue following such mediation, then (i) Developer shall have the 

right to terminate this Agreement following a Law Adverse to Developer upon not less than 

thirty (30) days. prior notice to the City, and (ii) the City shall have the right to terminate this 

Agreement following a Law Adverse to the City upon not less than thirty (30) days prior notice 

to Developer; provided, notwithstanding any such termination, Developer shall be required to 

complete the Associated Community Benefits for each Building c~mpleted as set forth in Section 
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6.11 . No Action to Impede Approvals. Except and only as required Under · 

Section 6.8 the City shall take no.action under this Agreement nor impose any condition on the 

Project that would conflict with this Agreement or .the Approvals. An action taken or condition 

imposed shall be deemed to be ih conflict with this Agreement or the Approvals if such actions 

or conditions result in the occurrence of one or more of the circumstances identified in 

Section 6.6.1. 

6.12 Estoppel Certificates. Developer may, at any time, and from time to time, 

de~iver notice to the Planning Director requesting that the Planning.Director certify to Developer, 

a potential Transferee, or. a potential lender to Developer, in writing that to the best of the 

Planning Director's knowledge: (i) this Agreement is in full force and effect and ·a binding 

obligation of the Parties; (ii) this Agreem~nt has not been amended or modified, and if so 

amended or modified, identifying the amendments or modifications and statmg their date and · 

providing a copy or referring to the recording information; (iii) Developer .is not in Default in the 
. . . . . . 

performance of its obligations under this Agreement, or if in Default, to describe therein the 

nature and amount of any such Defaults; (iv) the findings of the City with respect to the most 

recent annual review performed pilrsuant to Section 9; ( v) the Effective Date of the Agreement; . 

and (vi) the names of the Mortgagee that are subject to receiving.noticesunder Section 11.3. 

The Planning Director, aCting on behalf of the City, shall execute and return such certificate 

within thirty (30) days following receipt of the request. The City acknowledges that third parties 

with a property interest in the Project Site, such as mortgagees, acting in good faith, may rely 

upon such a certificate. 

6.13 Existing, Continuing Uses and Interim Uses. The Parties aclmowledge that 

the Existing Uses are lawfully authorized uses and.may continue as such uses may be modified 
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·by the Project, provided that any modification thereof not a component of or contemplated by the 

Project is subject to Planning Code Section 178 and the applicable provisions of Section 6. 

Developer may install interim or temporary uses on the Project Site, which uses must be 

consistent with those uses allowed under the Planning Code and the Central SOMA Plan. 
. . 

6.14 Taxes. Nothing in this Agreement limits the City's ability to impose new or 

increased taxes or special assessments, or any equivalent or substitute tax or assessment, 

provided (i) the City shall not institute, on its own initiative, proceedings for any new or · 

increased special tax or special assessment for a land-secured financing district (including the 

special taxes under the Mdlo-Roos Community Facilities Act of 1982 (Government Code §§ 

53311 et seq.) but not including business improvement districts or community benefit districts 

formed by a vote of the affected property owners) that includes the Project Site.unless the new 

district is City-Wide or Developer gives its prior written consent to or requests such proceedings, 

and (ii) no such tax or assessment shall be targeted or directed at the Project, including, without 

limitation, any tax or assessment targeted solely at all or any part of the Project Site. Nothing in 

the foregoing prevents the City from imposing any tax or assessment against the Project Site, or 

any portion thereof, that is enacted in accordance with Law and applies to all similarly-situated 

property on a City-Wide basis. 

7. NO DEVELOPMENT OBLIGATION 

Ther~ is no requirement under this Agreement that Developer initiate or co:rp.plete 

development ofthe Project, or any portion thereof. There is also no requirement that 

development be initiated or completed within any period of time or in any particular order, 

subject to the requirement to complete Associated Community Benefits for each Building 

commenced by Developer as set forth in Section 5 .1. The development of the Project is subject 
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to numerous factors that are not within the .. control of Developer or the City, such as availability 

of financing, interest rates, access .to capital, and similar factors. Except as expressly required by 

this Agreement, the City acknowledges that Developer may develop the Project in such order 

and at such rate and times as Developer deems appropriate within the exercise of its .sole and 

subjective business judgment. In Pardee Construction Co. v. City of Camarillo, 37 Cal.3d 465 

(1984 ), the California Supreme Court ruled that the failure of the parties therein to pr~wide fo~ 

the timing of development resulted in a later adopted initiative restricting the timing of 

development and controlling the parties' agreement. It is the intent of the Parties to avoid such a 

·result by acknowledging and providing forthe timing of development of the Project in the 

manner set forth herein. The City acknowledges that such a right is consistent with the intent, 

purpose and understanding of the Parties to this Agreement, and that without ~uch a right, 

Developer's developniept of the Project would be subject to the uncertainties sought to be 

avoided by the Development Agreement Statute, Chapter 56 and thi.s Agreement. 

8. MUTUAL OBLIGATIONS 

8.1 Notice of Completion, Revocation or Termination. Within thirty.(30) days 

after any early revocation or termination of this Agreement (as to all or any part ofthe Project 

Site), the Parties agree to ·execute a written statement acknowledging such revocation or 

termination, signed by' the appropriate agents of the City and Developer,· and record such 

instrument in the OffiCial Records. In addition, within thirty (30) days after Developer's request, 

when each Phase and all of the Associated Community Benefits tied to that Phase have also been· 

completed, the City and D~veloper shall execute and record a notice of completion in the form 

attached Cl.S Exhibit N for the applicable property. 
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8.2 General Coopenition; Agreement to Cooperate. The Parties agree to·. 

cooperate with one another. to expeditiously implement the Project in accordance with the 

Approvals, any Later Approvals, and this Agreement, and to undertake and complete all actions 

or proceedings reasonably necessary or appropriate to ensure that the objectives -of this 

Agreement, the Approvals, and· any Later Approvals, are· implemented. E:x;cept · for ordinary 

administrative costs of the City, nothing in this Agreement obligates the City to spend any sums 

of money or incur any costs other than City Costs or costs that Developer reimburses through the 

payinent of Processing F~es. The Parties agree .that the Planning Department (in consultation 

with OEWD) will- act as the City's lead agency to facilitate coordinated City review of 

applications for the Project. Each City Agency responsible for reviewing any Later Approvals 

shall designate a single employee responsible for working with Developer and the Planning· 

Department: (i) to ensure that all such applications to the City are technica1ly sufficient and 

constitute complete applications and (ii) to interface with City staff responsible for reviewing 

any ·application under this Agreement to facilitate an orderly, efficient approval process that 

avoids delay and redundancies. 

8.2.1 Developer shall assist and cooperate with the City at Developer's 

own expense in connection with any Third-Party Challenge. The City Attorney's Office 

may use its own legal staff or outside counsel in connection with defense of the Third-

. Party Challenge, at the City Attorney's sole discretion. Developer shall reimburse the 

City for its actual costs in defense of the action or proceeding, including but not limited 

to the time and expenses of the City Attorney's Office (at the non-discounted rates then 

charged by the City Attorney's Office) and any consultants; -provided, ·however, 

Developer shall have the right to monthly invoices for all such costs. 
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8.2.2 ·To the extent that any sueh action or proceeding challenges or a . 

judgment is entered limiting Developer's right to proceed with the Project or any material 

portion thereof under this Agreement (whether the Project is commenced or not), 

including the' City's actions taken pursuant to CEQA, Developer may elect to tertirinate · 

this Agreement. Upon any such termination (or, upon the entry of a judgment 

terminating this Agreement; if earlier), the City and Developer shall jointly seek to have 

the Third-Party Challenge dismissed and Developer shall have no obligation to reimburse . . 

City defense costs that are incurred after the dismissal. Notwithstanding the foregoing, if 

Developer conveys or transfers some but not all of the Project, or a party takes title to 

Foreclosed Property constituting on).y a portion of the Proj~ct (and therefore, there is 

more than o.ne party that assumes obligations of "Developer" under this Agreement), thep. 

only the Party holding the interest in such portion of the Project shall have the right to 

terminate this Agreement as to such portion of the Project and only as to such portion, 

and no termination of this Agreement qy such Party as to such Party's portion of the 

Project shall effect a· termination of this Agreement as to any other portion of the Project. 

8.2.3 The filing ofany T4ird Party Challenge shall not delay or stop the 

development, proce~sing or construction of the Project or the issuance of Later Approvals 

unless the third party obtains a court order preventing the activity. 

8.3 Good Faith and Fair Dealing. The Parties shall cooperate with each other 

and act in good faith in complying with the provisions of this Agreement and implementing the . 

Approvals. 

8.4 Other Necessary Ads. Each Party shall use good faith efforts to take such 

further actions as may be re~sonably necessary to carry out this Agreement and the Approvals in 
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accordance with the terms of th,is Agreement (and subject to all applicable Laws) in order to 

provide and secure to each Party the full and complete enjoyment of its rights and privileges 

hereunder. 

9. PERIODIC REVIEW OF DEVELOPER'S COMPLIANCE 

9.1 Annual Review. Pursuant to Section 65 865.1 of the Development 

Agreement Statute and Section 56:17 of the Administrative Code (as of the Effective Date), at 

the beginning of the second week of each January following fmal adoption of this Agreement 

and for so long as the Agreement is in effect (the ."Annual Review Date"), the Planning Director 

shall corrL111ence a review to ascertain whether Develoner has. in good faith. complied with the 
J. ~ .. ... 

Agreement: . The failure to commence such review in January shall not waive the Planning 

Director's right to do so later in the calendar year. The Planning Director may elect to forego an 

annual review if no significant construction work occurred on the Project Site during that year, or 

if such review is otherwise not deemed necessary. . 

9.2 Review Procedure. In conducting the required initial and annual reviews of 

Developer's compliance with this Agreement, the Planning Director shall follow the process set. 

forth in this Section 9 .2. 

9.2.1 Required Information froin Developer. ·within sixty (60) 

days following request by the Planning Director, Developer shall provide a letter to the. 

Planning Director explaining, with appropriate backup documentation (not including any 

proprietary or confidential information, to the extent any exists), Developer's compliance 

with this Agreement for the preceding calendar year, including, but not limited to, 

compliance with the requirements regarding Community Benefits. The burden of proof, 
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by substantial evidence, of compliance is upon Developer. The Planning Director shall. 

post a copy of Developer's submittals on the Planning Department's website. 

9.2.2 City Report. Within sixty (60) days after Developer submits 

such letter, the Planning :Pirector shall review the information submitted by Developer and 

all other available evidence regarding Developer's compliance with this Agreement, and 

shall consult with applicable City AgenCies as appropriate. All such available evidence, 

including final staff reports, shall, upon receipt by the City, be made available as s~on as 

possible to Developer. The Planning Director shall notify Developer in writing whether 

Developer has complied with the terms of this Agreement (the "City Report"), and post 

the City Report on the Planning Department's website. If the Planning Director finds 

Developer not in compliance with this Agreement, then the City may pursue avaHable 

rights and remedies in accordance With this Agreement and Chapter 56. The City's failure 

to initiate or to timely complete the annual review shall not be a Default and shall not be 

deemed to be a waiver of the right to do so at a later date. All costs incurred by the City 

under this Section shall be included in the City Costs. 

9.2.3 Effect on Transferees. IfDeveloper has effected a Transfer 

so that its interest in the Project Site has been divided between Developer and Transferees · 

or between or among Transferees, then the annual review hereunder shall be conducted 

separately with respect to Developer and each Transferee, and 1f appealed, the Planning 

Commission and Board of Supervisors shall make its determinations and take its action 

separately with respect to Developer and each Transf~ree, as applicable, pursuant to 

Administrative Code Chapte;r 56. If the Board o:f Supervisors terminates, modifies or 

takes such other actions as may be specified in Administrative Code Chapter 56 and this 
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Agr.eement in connection with a determination that Developer or a Transferee has not 

complied with the terms and conditions ofthis Agreement, such action by the Planning 

Director, Planning Commission, or Board of Supervisors shall be effective only as to the 

Party to whom the determination is made and the portions of the Project Site in which 

such Party has an interest. 

9.2.4 Default. The rights and powers of the City under this 

Section 9.2 are in addition to, and shall not limit, the rights of the City to terminate or take 

other action under this Agreement on account of the commission by Developer of a 

Default. 

10. ENFORCEMENT OF AGREEMENT; DEFAULT; REMEDIES 

10.1 Enforcement. The only Parties to this Agreement are the City and 

Developer. Except as expressly set forth in this Agreement (for successors, Transferees and 

Mortgagees), this Agreement is not intended, and shall not be construed, to benefit or be 

enforceable by any other person or entity whatsoever. 

10.2 Meet and Confer Process. Before sending a notice of default in accordance 

with Section 10.3, the Party which may assert that the other Party has failed to perform or fulfill 

its obligations under this Agreement shall first attempt to meet and confer with the other Party to 

·discuss the alleged failure and shall permit such Party a reasonable period, but not less than ten 

(1 0) days, to respond to or cure such alleged failure; provided, however, the meet and confer 

process shall not be required (i) for any failure to pay amounts due and owing under this 

Agreement, or (ii) if a delay in sending a notice pursuant to Section 10.3 would impair, prejudice 

or otherwise adversely affect a Party or its rights-under this Agreement. The Party asserting such 

failure shall request that such meeting and conference occur within three (3) business days 
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following the request and if, despite the good faith efforts of the requesting Party, such meeting 

has not occurred within seven (7) business days of such request, then such Party shall be deemed· 

to have satisfied the requirements of this Section and may proceed in accordance with the . 

issuance of a notice of default under Section 10.3. 

10.3 Default. The following shall constitute a "Default" under this Agreement: 

(i) the failure to make ·any payment within s1xty (60) days f~llowing notice that such payment 

was not made when due and demand for compliance; and (ii) the failure to perform or fulfill any 

other material term, provision, obligation, or covenant of this Agreement and the continuation of 

such failure for a period of sixty (60) days following notice and demand for compliance. 

Notwithstanding the foregoing, if a failure ·can be cured but the cure cannot reasonably be 

completed within sixty ( 60) days, then it shall not be considered a Default if a cure is 

commenced within &aid 60-day period and diligently prosecuted to completion thereafter. Any 

notice of default given by a Party shall specify the nature of the alleged failure and, where 

appropriate, the manner in which said failure satisfactorily may be cured (if at all). 

Notwithstanding any other provision in this Agreement to the contrary, if Developer conveys or 

transfers some but not all of the Project or a party takes title to Foreclosed Property constituting 

oruy a portion of the Project, and, therefore there is more than one Party that assUm.es obiigations 

of "Developer" under this Agreement, there shall be no cross-default between the separate 

Parties that assumed Developer obligations, provided City shall have the right to withhold Later 

Approvals for all. or any part of the Project Site if Developer fails to fulfill the Flower M.arket 

Obligations as and when required under this Agreement. Subject to the foregoing, a default by 

one "Developer" shall not be a Default by any other "Developer" that owns or controls a 

different portion of the Project Site. For purposes of this Section 10, ·a Party shall inClude· all of 
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. its Affiliates who have an ownership interest in a portion of the Project Sites, and therefore any 

termination or other remedy against that Party may include the same remedy against ail such 

Affiliates. 

10:4 Remedies. 

10.4.1 Specific Performance. Subject to, and as limited by, the 

provisions of Sections 1 0.4.3, 10.4.4, and 1 0.5, in the event of a Default, the remedies 

available to a Party shall include specific performance of this Agreement in addition to 

any other remedy available at law or in equity. 

10.4.2 Termination. Subject to the limitation set forth in Section 

10.4.4, in the event of a Default, the non-defaulting Party may elect to terminate this 

Agreement by sending a notice oftermination to the other Party, which notice of 

termination shall state the Default. Any such termination shall be effective upon the date 

set forth in the notice of termination, which shall iri no event be earlier than sixty (60) 

days following delivery ofthe notice. Consistent with Sections 10.3 and 13.3, there are no 

cross-defaults under this Agreement, and therefore if ther~ is more than one "Developer" 

(as it relates to different parts of the Project Site), then any termination of this Agreement 

. for Default will be limited to the Developer that sent or received the termination notice. 

10.4.3 Limited Damages. The Parties have determined that except 

as set forth in this Section 10.4.3, (i) monetary damages are generally i:p.appropriate, (ii) it 

would be extremely difficult and impractical to fix or determine the actual damages 

suffered by a Party as a result of a Default hereunder, and (iii) equitable remedies and 

remedies at law, not including damages but including specific performance and 

termination, are particularly appropriate remedies for enforcement of this Agreement. 
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Consequently, Developer agrees that the City shall not be liable to Developer for damages 

under this Agreement, and the City agrees that Developer shall not be liable to the City for 
. . . 

damages under this Agreement, and each covenants not to sue the other for or claim any 

damages under this Agreement and expressly waives its right to recover damages under 

this Agreement, except as follows: (1) either Party shall have the right to recover actual 

damages only (and not cousequential, punitive or special damages, each of which is 

hereby expressly waived) for a Party's failure to pay sums to the other Party as and when 

due under this Agreement, (2) the City shall have the right to recover actual damages for 

Developer's failure to make any payment due under any indemnity in this Agreement, 

(3) to the extent a couit of competent jurisdiction determines that specific performance is 

not an available remedy with respect to an unperformed Associated Community Benefit, 

the City shall have the right to monetary damages equal to the costs that the City mcurs or . . . 

will incur to complete the Associated Community Benefit as determined by the court, 

( 4) either Party shall have the right to recover reasonable· attorneys' fees. and costs as set 

forth in Section 10.6, and .. (5) the City shall have the right to administrative penalties or 

liquidated daniages if and .only to the extent expressly stated in an Exhibit to this 

Agreement or in the applicable portion of the San Francisco Municipal Code incorporated. 

into this Agreenient.=For purposes ofthe foregoing, "actual damages" means the actual 

amount of the sum due and owing under this Agreeme~t, with interest as provided by 

Law, together with such judgment collection activities as may be ordered by the judgment, 

and no additional sums. 

· 1 0.4.4 City Processing/Certificates of Occupancy. The City shall 

not be required to process any requests for approval or take other actions under this 
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Agreement during any period in which Developer is iri Default or Developer has Jailed to 

· pay amounts due to the City under this Agreement; provided, however, if Developer has 

conveyed or transferred some but not all of the Project or a party takes title to.Foreclosed 

Property constituting only a portion of the Project, and, therefore, there is more than one 

party that assumes obligations of "Developer" under this Agreement, then the City shall 

continue to process requests and take other actions as to the other portions of the Project 

so long as the applicable Developer as to those portions is current on payments due the 

City (subject to the Flower Market Obligation provisions described below). The City shall 

have the right to withhold a fmal certificate of occupancy within a Phase until all of the 

Associated Community Benefits tied to that Phase, together with the Flower Market 

Obligations, have been completed or Developer has provided the City with adequate 

security for completion of such Community Benefit (e.g., a bond or letter of credit) as 

approved by the Planning Director in his or her sole discretion (following consultation 

with the City Attorney). For a Phase to be deemed completed, Developer shall have also 

completed all of the public open spaces and improvements for.that Phase as set forth'in 

Exhibit H or in a Later Approval; provided, if the City issues a final certificate of 

occupancy before such items are completed, then Developer shall promptly complete such 

items following issuance. Notwithstanding anything to the contrary above, the City shall 

have the right to withhold all certificates of occupancy and other Later Approvals Project-

wide (against all Developers) if the Flower Market Obligations have not been satisfied 

when required. If the Payment Option has not been exercised, the Parties intend that the 

Post-Development Subtenants will be moved back to the Project Site first, and agree that 
. ·. 

City can withhold certificates of occupancy and Later Approvals for space at the Project · 
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Site until all of the Post-Development Subtenants (not including those who elect to move 

elsewhere) have moved back to the Project Site in accordance with the Flower Market 

Obligations. 

· 10.5 Time Limits; Waiver; Remedies Cumulative. Failure by a Party to insist 

upon the strict or timely performance of any of the· provisions of this. Agreement by the other · 

Party, irrespective of the length of time for which such failure continues, shall not constitute .a 

waiver of such Party's right to demand strict compliance by such other Party in the future. No 

waiver by a Party of any condition. or failure of performance, including a Default, shall be 

effective or binding upon such Party unless made .in writing by such Party, and no such waiver 

shall be implied from any omission by a Party to take any action with respect to such failure. No 

express written waiver shall affect any other condition, action or inaction, or cover any other 

period of time, other than any condition, action or inaction and/or period of time specified in 

such express waiver. One or more written waivers under any provision of this Agreement shall 

not be deemed to be a waiver of any subsequent conditimi, action or inaction, and the 

perfo:rlnance of the same or ariy other term or provision contained in this Agreement. Nothing in 

this Agreement shall limit or waive any other right or remedy available to a Party to seek 

injunctive relief or other expedited judicial and/or administrative relief to prevent irreparable 

harm. 

10.6 Attorneys' Fees. Should legal action be brought by either Party against the 

other for a Default under this Agreement or to enforce any provision herein, the prevailing Party 

in such action shall be entitled to recover its reasonable attorneys' fees and costs. For purposes 

of this Agreement, "reasonable attorneys' fees and costs" means the reasonable fees 'and 

expenses of counsel to the Party, which may .include printing, duplicating and other expenses, air 
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freight charges, hiring of experts and consultants, and fees billed for law Clerks, paralegals, 

librarians, and others not admitted to the bar but performing services under the supervision of an 

attorney. The temi "reasonable attorneys~ fees and costs" shall also include, without 

limitation, all such reasonable fees and expenses incurred with respect to appeals, mediation, 

arbitrations, and bankruptcy proceedings, and whether or not any action is brought with respect 

to the matter for which such fees and costs were incurred. For the purposes of this Agreement, 

the reasonable fees of attorneys of City Attorney's Office shall be based on the fees regularly 

charged by private attorneys with the equivalent number of years of experience in the subject 

matter area of the Law for which the City Attorney's Office's services were rendered who 

· practice in the City of San Francisco in law firms with approximately the same number of 

attorneys as employed by the Office of the City Attorney. 

11. FINANCING; RlGHTS OF MORTGAGEES 

11.1 Developer's Right to Mortgage. Nothing in this Agreement limits the right 

of Developer to mortgage or otherwise encumber all or any portion of the Project Site for the 

benefit of any Mortgagee as security for one or more loans. Developer represents that, as of the 

Effective Date, there are no Mortgages on the Project Site. 

11.2 Mortgagee Not Obligated to Construct. Notwithstanding any ofthe 

provisions of this Agreement (except as set forth in this Section and Section 11.5), a Mortgagee, 

including. any Mortgagee who obtains title to the Project Site or any part thereof as a result of 

· foreclosure proceedings, or conveyance or other action in lieu thereof, or other remedial action, 

shall in no way be obligated by the provisions of this Afg:eement to construct or complete the 

Project or any part thereof or to guarantee such construction or completion. The foregoing 

provisions shall not be applicable to any party who, after a foreclosure, conveyance or other 
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action in lieu thereof, or other remedial action, obtains title to some or all of the Project Site from 

· or through the· Mortgagee, or any other purchaser at a foreclosure sale other than the Mortgagee 

itself, on which certain Associated Coni.munity Benefits must be completed as set forth in 

Section 5~ 1. Nothing in this Section or any' other Section·or provision of this Agreement shall be 

deemed or construed to permit or authorize any Mortgagee or any other person ot entity to 

devote the Project Site or any part thereof to any uses other than uses consistent with this 

Agreement and the Approvals, and nothing in this Section shall be deemed to give any 

Mortgagee or any other per;;on or entity the right to construct any improvements under this 

Agreement (other than as set forth above for required Community Benefits or as needed to 

conserve or protect improvements or construction already made) unless or until such person or 

entity assumes Developer's obligations under this Agreement. 

11.3 Copy ofNotice of Default and Notice of Failure to Cure to Mortgagee. 

Whenever the City shall deliver any notice or demand to the Developer with respect to any . . . 

breacli or default by the Developer in its obligations under this Agreement, the City shall at the 

same time forward a copy of such notice or demand to each Mortgagee having a Mortgage on the 

real property which is the subject of the breach or default who has previously made a written 
' 

request to the City therefor~ at the last address of such. Mortgagee specified by such Mortgagee ill 

such notice. In addition, if such breach or default remains uncured for the period permitted with 

respect thereto under this Agreement, the City shall deliver a notice of such failure to cure such 

breach or default to each such Mortgagee at such applicable address. A delay m; failure by the 

. -
City to provide such notice required by this Section shall extend for the number of days until 

notice is given, the time allowed to the Mortgagee for cure. In accordance with Section 2924b of 

the California Civil Code, the City requests that a copy of any notice of default .and a copy of any 
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notice ofsale under any Mortgage be mailed to the City at the address for notices under this 

Agreement. Any Mortgagee relying on the protections set forth in this Article 10 shall send to 

the City a copy of any notice of default and notice of sale. 

11.4 Mortgagee's Option to Cure Defaults·. After receiving; any notice of failure 

to cure referred to in Section 11.3, each Mortgagee shall have the right, at its option, to · 

commence within the same period as the Developer to remedy or cause to be remedied any 

Default, plus an additional period of: (a) thirty (30) days to cure a monetary Default; and 

(b) sixty ( 60) days to cure a non-monetary event of default which is susceptible of cure by the 

Mortgagee without obtaining title to the applicable property. If an event of default is not cured 

within the applicable cure period, the City nonetheless shall refrain from exercising any of its 

remedies with respect to the event of default if, within the Mortgagee's applicable cure period: 

(i) the Mortgagee notifies the City that it intends to proceed :with due diligence to foreclose the 

Mortgage or otherwise obtain title to the subject property; and (ii) the Mortgagee commences 

foreclosure proceedings within sixty (60) days after giving such notice, provided that.such period 

is tolled for any period during which the Mortgagee is prohibited from proceeding with 

foreclosure proceedings, e.g. due to a bankruptcy filing, and thereafter diligently pursues such 

foreclosure to completion; and (iii) after obtaining title, the Mortgagee diligently proceeds to 

cure those events of default: (A) which are required to be cured by the Mortgagee and are 

susceptible of cure by the Mortgagee, and (B) of which the Mortgagee has been given notice by 

the City. Any such Mortgagee or Transferee of a Mortgagee who shall properly complete the· . 

imprdvements relating to the Project Site or applicable part thereof shall be entitled, upon written 

request made to the Agency, to a Certificate of Completion. 
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11.5 Mortgagee's Obligations with Respect to the Property. Notwithstanding 

anything to the contrary in this Agr~ement, no Mortgagee shall have any obligations or other 

liabilities under this Agreement unless and until it acquires title by any method to all or some 

portion of the Project Site (referred to hereafter as "Foreclosed Property"). A Mortgagee that, 

by foreclosure under a Mortgage, acquires title to any Foreclosed Property shall take title subject 

to all of the terms and conditions ofthisAgreement, to the extent applicable to the Foreclosed 

Property, including any claims for payment or performance of obligations which are due as a 

condition to enjoying the benefits of this Agreement and shall have all of the rights and 

obligations of Developer under this Agreement as to the applicable Foreclosed Property, 

induding completion of the Associated Community Benefits·under Section 5.1. Upon the 

o.ccurrence and continuation of an uncured default by a Mortgagee or Transferee in the 

performance of any of the obligations to be 'performed by such Mortgagee or Transferee pursuant. 

to this Agreement, the City' shall be afforded all its remedies for such uncured defaUlt as 

provided in this Agreement. · 

11.6 No Impairnient of Mortgage. No default by Developer under this 

~ . 
Agreement shall invalidate or defeat the lien of any Mortgagee .. No foreclosure of any Mortgage 

or other lien shall defeat, diminish, render invalid or unenforceable or otherwise impair 

Developer's rights o.r obligations under this Agreement or constitute a default under this 

Agreement. 

11.7 Cured Defaults .. Upon the curing of any event of default by any Mortgagee 

within the time provided in thi~ Article 10 the City's right to pursve any remedies with respect to 

the cured event of default shall terminate. 
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12. AMENDMENT; TERMINATION; EXTENSION OF TERM 

12.1 Amendment or Termination. ·This Agreement may only be amended with 

the mutual written consent of the City and Developer; provided that following a Transfer, the 

City and Developer, or any Transferee, may amend this Agreement as it affects Developer or the 

Transferee and the portion of the Project Site owned by Developer or the Transferee without· 

affecting other portions of the Project Site or other Transferees. Other than upon the expiration 

of the Term and except as provided in Sections 2.2,}.2.2, 8.4~2, and 12.2, this Agreement may 

only be terminated with the mutual written consent of the Parties. Any amendment to this 

Agreement that does not constitute a Material Change may be agreed to by the Planning Director 

(and, to the extent it affects any rights or obligations of a City department, with the approvai of 

that City Department). Any amendment that is a Material Change will require the approval of 

the Planning Director, the Planning Commission and the Board of Supervisors (and;to the extent 

it affects any rights or obligations of a City department, after consultation with that City 

department). 

12.2 Early Termination Rights. Developer shall, upon thirty (30) days prior 

notice to the City, have the right, in its sole and absolute discretion, to terminate this Agreement 

in its entirety at any time if Developer does not Commence Construction on any part of thy 

Project Site by the date which is five (5) years following the Effective Date. Thereafter, the City 

shall, upon sixty (60) days prior notice to DeveloJ?er, have the right, in its sole and absolute 

discretion, to terminate this Agreement if the Developer has not Commenced Construction; 

provided Developer can prevent any such termination by the City by providing to the City notice, 

within the above sixty (60) day period, of Developer's intent to Commence Construction and the 

Developer thereafter Commences Construction within one hundred twenty (120) days following 
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delivery of.Developer's notice to the City, or, if unable to actually Commence Construction 

within said time period, demonstrates reasonable, good faith. and continuing efforts to 

Commence Construction, such as by pursuing all necessary Later Approvals, and thereafter 

promptly Commences Construction upon receipt of the Later Approvals. 
. . 

12.3 Termination and Vesting. Any termination under this Agreement shall 

concurrently effect a termination of the Approvals= with respect to the terminated portion of the 

Project Site, except as to any Approval pertaining to a Phase that has CommencecLConstruction 

in reliance thereon. In the event of any termination of this Agreement by Developer resulting 

. from a D~fault by the City and except to the extent prevented by such City Default, Developer's 

obligation to complete the Associated Community Benefits. shall continue as to the Phase that 

has Commenced Construction and all relevant and applicable provisions of this Agreement shall 

be deemed to be in effect as such provisions are reasonably necessary in the construction, 

interpretation or enforcement to this Agreement as to any such surviving obligations. The City's 

and Developer's rights and obligations urider this Section 12.3 shall survive the termination of 

this Agreement. 

12.4 Amendment Exemptions. No issuance of a Later Approval, or amendment 

of an Approval or Later Approval, shall by itself require ari. amendment to this Agreement, and · 

no change to the Project that is permitted under the Central SOMA Plan shall by itself require an 

amendment to this Agreement. Upon issuance or approval, any such matter shall be deemed to 

be incorporated automatically into the Project and vested under this Agreement (subject to any 

conditions set forth in the amendment or Later Approval). Notwithstanding the foregoing, if 

there is any direct conflict between the terms of this Agreement and a Later Approval, or 

between this Agreement and any amendment to an Approval or Later Approval, then the Parties 
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shall concurrently amend this Agreement (subject to all necessary approvals in accordance with 

this Agreement) in order to ensure the terms of this Agreement are consistent with the proposed 

Later Approval or the proposed amendment to an Approval or Later Approval. The Planning 

Department and the Planning Commission, as applicable, shall have the right to approve changes 

to the Project ( qr the Project Variant) as described in the Exhibits in keeping with its customary 
. . 

practices and the Central SOMA Plan, and any such changes shall not be deemed to conflict with 

or require an amendment to this Agreement or the Approvals so long as they do not constitute a 

Material Change. If the Parties fail .to amend this Agreement as set forth above when required, 

however, then the terms of this Agreement shall prevail over any Later Approval or any 

amendment to an Approval or Later Approval that conflicts with this Agreement. 

12.5 Extension Due to Legal Action or Referendum; Excusable Delay. 

12.5.1 Litigation and Referendum Extension. If any litigation is 

filed challenging the Central SOMA Plan, the Central SOMA Plan FEIR, this Agreement, 

or an Approval having the direct or indirect effect of delaying this Agreement, or any 

Approval (including but not limited to any CEQA determinations), Relocation Site 

Approval, or Permanent Off-Site Approval that is issued prior to the Relocation Date, 

including any challenge to the validity ofthis Agreement or any of its provisions, or if the 

Central SOMA Plan, this Agreement, Approval, Relocation Site Approval, or Permanent 

Off-Site Approval that is issued prior to the Relocation Date is suspended pending the 

outcome of an electoral vote on a referendum, then the Term of this Agreement and all 

Approvals, Relocation Site Approvals, and Permanent Off-?ite Approvals that are issued 

prior to the Relocation Date shall be extended for the number of days equal to the period 

starting from the commencement of the litigation or the suspension (or as to Approvals, 
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Relocation Site Approvals, and Permanent Off-Site Approvals issued ·prior to 'the 

Relocation Date, the date of the. initial grant of such Approval, Relocation Site Approval, 

or Permanent Off-Site. Approval issued prior to the Relocation Date) to the end, of such 

litigation or suspension (a "Litigati!)n Extension"). The Parties shall document the start 

and end of a Litigation Extension in writing within thirty (30) days from the applicable 

. dates. 

12.5.2 ·"Excusable Delay" means the occurrence of an event 

beyond a Party's reasonable control which causes such Party's performance of an , 

obligation to be delayed, interrupted or prevented, includl.ng, but not limited to: changes in 

Federal or State Laws; strikes or the substantial interruption of work because of labor 

disputes; inability to obtain materials; freight embargoe.s; civil commotion, war or acts of 

terrorism; inclement weather, fire, floods, earthqualces, or. other acts of God; epidemics or 

quarantine restrictions; litigation; unforeseen site conditions (including archaeological 

resources or the presence of hazardous materials); or the failure of any governmental 

agency, public utility or communication service provider to issue a permit, authorization, ... 

consent or approval required to. permit construction within the standard or customary time 

period for such i~suing authority following Developer's submittal of a complete 

application for such permit, authorization, consent or approval, together with any required 

materials. Excusable Delay shall not-include delays resulting from failure to obtain 

financing or have adequate funds, changes in market conditions, or the rejection of permit, 

authorizat1o.n or approval requests based upon Developer's failure to satisfy the substantive 

· requirements for the permit, authorization or approval request. In the event of Excusable 

Delay, the Parties agree that (i) the time periods for performance ofthe delayed Party's 
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obligations impacted by the Excusable. Delay shall be strictly lin:iited to the period of such · 

delay, interruption or prevention and the delayed Party shall, to the extent commercially 

reasonable, act diligently and in good faith to remove the cause of the Excusable Delay or 

otherwise complete the delayed obligation, and (ii) following the Excusable Delay, a Party· 

shall have all rights and remedies available under this Agreement, if the obligation is not 

completed within the time period as extended by the Excusable Delay. If an event which 

may lead to an Excusable Delay occurs, the delayed Party shall notify the other Party in 

writing of such occurrence as soon as possible after becoming aware that such event may 

result in an Excusable Delay, and the manner in which such occurrence is likely to 

substantially interfere with the ability of the delayed Party to perform under this 

Agreement. 

13. TRANSFER OR ASSIGNMENT; RELEASE; CONSTRUCTIVE NOTICE 

14.1 Permitted Transfer of this Agreement. At anytime, Developer shall have 

the right to convey, assign or transfer all of its right, title and interest in and to all or part of the 

Project Site (a "Transfer") without the City's consent, provided that it also transfers to such 

party (the "Transferee'') all of its interest, rights or obligations under this Agreement with 

respect to such portion of the Project Site together with any portion required to complete the . 

Associated Community Benefits for such portion=( the "Transferred Property"). Developer 

shall not, by Transfer, separate a portion ofthe Project Site from the Associated Community 

Benefits tied to that portion of the Project Site without the prior written consent of the Planning 

Director. Notwithstanding anything to the contrary in this Agreement, if Developer Transfers 

one or more parcels such that there are separate Developers within the Project Site, then the 

obligation to perfonn and complete the Associated Community Benefits for a Building shall be 
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the sole responsibilityofthe applicable Transferee (i.e., the person or entity thatis the Developer· 

for the legal parcel on which ·the Building. is located); provided, however, that any ongoing 

obligations (such as open space operation and maintenance) may be transferred to a residential, 

. . 

commercial or other management association ("CMA") on commercially reasonable terms ~o 

.. 
long as the CMA has the financial capacity and ability to perform the obligations sci transferred. . . 

14.2 Notice of Transfer. Developer shall provide not less than ten (1 0) days' 

notice to the City before any proposed Transfer of its interests, rights and obligations under this 

Agreement, together with a copy of the assignment and assumption agreement for that parcel 

(the "Assignment and Assumption Agreement"). The Assignment and Assumption . . . 

Agreement shall be in recordable form, in substantially the form attached as Exhibit M 

(including the indemnifications, the agreement and covenant not to challenge the enforceability 

of this Agreement, and n?t to sue the City for disputes between Developer and any Transferee) 

and any material changes to the attached form will b~ subject to the review and approval of the 

Director of Planning, not to be unreasonably withheld or delayed. The Director of Planning shall 

use good faith efforts to complete such review within thirty (3 0) days after receipt, with such 

review bein:g limited to confirming the Assignment and Assumption Agreement satisfies the 

requirements of this Agreement.· Notwithstanding the foregoing, any Transfer of Community. 

Benefit obligations to a CMA as set forth in Section 13.1 shall not require the transfer ofland or 

any other real property interests to the CMA. 

14.3 Release of Liability. Upon recordation of any Assignment and Assumption 

Agreement (following the City's approval of any material changes thereto if required pursuant to 

.Section 13.2 above), the assignor ~hall be released from any prospective liability or obligation 

under this Agreement related to the Transferred Property, as specified in the Assignment and 
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Assumption Agreement, and the assignee/Transferee shall be deemed to be "Developer" under 

this Agreement with all rights and obligations related thereto with respect to the Transferred 

Propertj. Notwithstanding anything to the contrary contained in this Agreement, if a Transferee 

Defaults under this Agreement, such default shall not constitute a Default by Developer or any . . 

other Transferee with respect to any other portion of the Project Site and shall not entitle the City 

to terminate or modify this Agreement with respect to such other portion of the Project Site, 

except as otherwise provided herein. Additionally, the annual review provided by Section 9 shall 

be conducted separately as to Developer and each Transferee and only as to those obligations 

that Developer or such Transferee has under this Agreement. 

14.4 Responsibility for Performance. The City is entitled to enforce each and 

every such obligation assumed by each Transferee directly against the Transferee as if the 

Transferee were an original sign.atory to this Agreement with respect to such obligation, 

Accordingly, in any action by the City against a Transferee to enforce ~obligation assumed by 

the Transferee, the Transferee shall not assert as a defense against the City's enforcement of 

performance of such obligation that such obligation (i) is attributable to Developer's breach of 

any duty or obligation to the Transferee arising out ofthe Transfer or the Assignment and 

Assumption Agreement or any other agreement or transaction between Developer and the 

Transferee, or (ii) relates to the period before the Transfer. The foregoing notwithstanding, the 

Parties acknowledge and agree that a failure to complete a Mitigation Measure may, if not 

completed, delay or prevent a different party's ability to start or complete a specific Building or 

improvement under this Agreement if and to the extent the completion of the Mitigation Measure 
. . 

is a condition to the other party's right to proceed, as specifically described in the Mitigation 

Measure, and Developer and all Transferees assume this risk. 
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14.5 Constructive Notice. Every person or entity who now or hereafter owns or 

acquires any right, title or interest in or to any portion of the Project Site is, and shall be, 

constructively deemed to have consented to every provision contained herein, whether or not any 

reference to this Agreement is c·ontained in the instrument by which such perscin acquired an. 

interest in the Project Site .. Every person or entity who now or hereafter owns or acquires any 

right, title or interest in or to any portion of the Project Site and undertakes any development 

activities at the Project Site, is, and shall be, constructively deemed to have consented and agreed 

to, and is obligated by all of the terms and conditions of this Agreement (as such terms and 

conditions apply to the Project Site or applicable portion thereof), whether or not any reference 

to this Agreement is contained in the instri:ur).ent by which such person acquired an interest in the 

Project Site. 

14.6 Rights ofDeveloper. The provisions in this Section 13 shall not be deemed 

to prohibit or otherwise restrict Developer from (i) granting easeTI?-ents or licenses to facilitate 

development of the Project Site, (ii) encumbering the Project Site or ~y portion of the 

improvements thereon by any Mortgage, (iii) granting an occupancy leasehold interest in 

portions of the Project Site, (iv) entering into a joint venture agreement or si:tnilar partn~rship 

agreement to fulfill its obligations under this Agreement, or (v) transferring all or. a portion of the 

Project Site pursuant to a foreclosure, conveyance in lieu of foreclosure,· or other remedial action 

in connection with a Mortgage, and none of the foregoing shall constitute a Transfer for which 

. the City's consent is required. 

15. DEVELOPER REPRESENTATIONS AND WARRANTIES 

16.1 Interest ofDeveloper; Due Organization and Standing. Devel9per 

represents that it is the fee owner of the Project Site, with the right and authority to enter into this 
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Agreement. Developer is a Delaware limited liability .company, duly organized and validly 

existing and in good standing under the Laws of the State of California. Developer has all 

requisite power to own its property and authority to conduct its business as presently conducted. 

Developer represents and warrants that there is no Mortgage, existing lien or encumbrance 

recorded against theProject Site that, upon foreclosure or the exercise of remedies, would permit 

the beneficiary of the Mortgage, lien or encumbrance to eliminate or wipe out the obligations set 

forth in this Agreement that run with applicable land. 

16.2 No Inabiiityto Perform; Valid Execution. Developer represents arid 

warrants that it is not a party to any other agreement that would conflict with Developer's 

obligations under this Agreement and it has no knowledge of any inability to perform its 

obligations under this Agreement. The execution and delivery of this Agreement and the 

agreements contemplated hereby by Developer have been duly and validly authorized by all 

necessary action. This Agreement will be a legal, valid and binding obligation of Developer, 

enforceable against Developer in accordance with its terms. 

16.3 Conflict of Interest. Through its execution of this Agreement, Developer 

acknowledges that it is familiar with the provisions of Section 15.103 of the City's Charter, 

Article III, Chapter 2 of the City's Campaign and Governmental Conduct Code,' and 

Section 87100 et seq. and Section 1090 et seq. of the California Government Code, and certifies 

that it does Il.Ot know of any facts which constitute a violation of said provisions and agrees that 

it will immediately notify the City if it becomes aware of any such fact during the Term. 

· 16.4 Notification of Limitations on Contributions. By executing this 

Agreement, Developer acknowledges its obligations under section 1.126 of the City's Campaign 

and Governmental Conduct Code, which prohibits any person who contracts with, or is seeking a 
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contract with, any department of the City for the rendition of personal services, for the -furnishing 

of any material, supplies· or equipment, for the sale or lease of any land or building, for a grant, 

loan or loan guarantee, or for a development agreement, from making ~y campaign contribution · 

to (i) a City elected official if the contract must be approved by that official,_ a board on which 

that official serves; or the board of a state agency on which an appointee of that official serves, 

(ii) a. candidate for that City.elective office, or (iii) a committee controlled by such elected 

official or a candidate for that office, at any time from the submission of a proposal for the 

contract until the later of either the termination of negotiations for such contract or twelve 

months after the date the City approves the contract. The prohibition on contributions applies to 

each prospective party to the contract; each member of Developer's board of directors; 

Developer; s· chairperson, chief executive officer, chief financial officer and chief operating 

officer; any person with an ownership interest of more than 10% in Dyveloper; any subcon"t!actor 

listed in the bid or contract; and any coiiliilittee that is sponsored or controlled by Developer. 

Developer certifies that. it has inform~d each such person of the limitation on contributions 

imposed by Section 1.126 by the time it submitted a proposal for the contract, and has provided 

the names of the persons required to be infomied to the City department With whom it is 

contracting. 

16.5 Other Documents. To the current, actual knowledge of. and 

______ , after reasonable inquiry, no document furnished by Developer to the City with 

its application for this Agreement nor this Agreement contains any untrue statement of material 

fact or omits a material fact necessary to make the statements contained therein, or herein, not 

misleading under the circumstances under which· any such statement shall have been made. · 
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16.6 No Bankruptcy. Developer represents and warrants to the City that 

Developer has neither filed nor is the subject of any filing of a petition under the federal 

bankruptcy law or any federal or state insolvency laws or Laws for composition of indebtedness. 

or for the reorganization of debtors, and, to the best of Developer's knowledge, no such filing is 

threatened. 

17. MISCELLANEOUS PROVISIONS 

17.1 · Entire Agreement. This Agreement, including the preamble paragraph, 

Recitals and Exhibits, and the agreements between the Parties specifically referenced in this 

Agreement, constitutes t.lJ.e entire agreement between the Parties with respect to the subject 

matter contained herein . 

. 17.2 Incorporation of Exhibits. Except for the Approvals which are listed solely 

for the convenience of the Parties, each Exhibit to this Agreement is incorporated herein and 

made a part hereof as if set forth in full. Each reference to an EXhibit in this Agreement shall 

mean that Exhibit as it may be updated or amended from time to time in accordance with the 

terms of this Agreement: 

17.3 Binding Covenants; Ruri With the Land. Pursuant to Section 65864 et seq. 

of the Development Agreement Statute, from and after recordation ofthis Agreement, all of the 

provisions, agreements, rights, powers, standards, terms, covenants and obligations contained in 

this Agreement shall be binding upon the Parties and, subject to the provisions of this 

Agreement, including without limitation Section 13, their respective heirs, successors (by 

merger, consolidation, or otherwise) and a~signs, and all persons or entities acquiring the Project 

Site, any lot, parcel or any portion thereof, or any interest therein, whether by sale, operation of 

law, or in any manner whatsoever, and shall inure to the benefit of the Parties and their 
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respective heirs, successors (by merger, consolidation or otherwise) and assigns~ Subject to the 

provisions of this Agreement, including without limitation Section 13, all provisions of this 

Ag;reement shall be enrorceable during the Term as equitable servitudes and constitute covenants 

and benefits rurlning with the land pursuant to appliq_able Law, including but not limited to . 

California Civil Code Sections 1468-1470. 

17.4 Applicable Law and Venue. This Agreement has been executed and 

delivered in and shall be interpreted, construed, and enforced in accordance with the Laws of the · 

State of California. All rights and obligations of the Parties unde;r this Agreement are to be 

performed in the City and County of San Francisco, and the City and County of San Francisco . 

shall be the venue for any legal action or proceeding that may be brought, or arise out of, in 

connection with.or by reason of this Agreement. . 

17.5 · Construction of Agreement. The Parties have mutually negotiated the 

terms and conditions of this Agreement and its terms and provisions have been reviewed and 

revised by legal counsel for both the City and Developer. Accordingly, no presumption or rule 

that ambiguities shall'be construed against the drafting Party shall apply to the interpretation or 

enforcement of this Agreement . Language in this Agreement shall be construed as a whole and 
. . 

in accordance with its true meaning. The captions of the paragraphs and subparagraphs of this 

Agreement are for convenience only and sha:ll not be considered or referred to in resolving 

questions of construction. Each reference in this Agreement to this Agreement or any of the 

Approvals shall be deemed to refer to this Agreement or the Approvals as amended from time to 

time pursuant to the provisions of this Agreement, whether or not the particular reference refers 

to such possible amendment. In the event of a conflict between the provisions of this Agreement · 

and Chapter 56, the provisions of this Agreement will govern and control. 
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17.6 Project Is a Private Undertaking; No Joint VentUre or Partnership. The . . 

development proposed to be undertaken by Developer on the Project Site is a private 

development. The City has no interest in, responsibility for, or duty to third persons concerning 

any of said improvements. Developer shall exercise full dominion and control over the Project 

Site, subject only to the limitations and obligations of Developer contained in this Agreement. 

Nothing contained in this Agreement, or in any document executed in connection with this 

Agreement, shall be construed as creating a joint venture or partnership between the City and 

Developer. Neither Party is acting as the agent of the other Party in any respect hereunder. 

Developer is not a state or governmental actor with respect to any activity conducted by 

Developer hereunder. 

17.7 Recordation. Pursuant to the Development Agreement Statute and Chapter 

56, the Clerk of the Board of Supervisors shall have a copy -of this Agreement recorded in the 

· Official Records within ten (1 0) days after the Effective Date of this Agreement or any 

amendment thereto, with costs to be borne by Devdoper. 

17.8 Obligations Not Dischargeable in Bankruptcy. Developer's obligations 

under this Agreement are not dischargeable in bankruptcy. 

17.9 Survival. Following expiration of the Term, this Agreement shall be 

deemed terminated and of no further force _and effect except for any provision which, by its 

express terms, survive the expiration or termination of this Agreement. 

17.10 Signature in Counterparts. This Agreement may be executed in duplicate 

counterpart originals, each of which is deemed to be an original, and all of which when taken 

together shall constitute one arid the same instrument. 
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17.11 Notices. Any notice or communication required or authorized by this 

Agreement shall be·in writing and may be delivered personally or by registered mail, return 

receipt requested. Notice, whether given by personal delivery or registered mail, shall be 

deemed to have been given and received upon the actual receipt by any of the addressees 

designated below as the person to whom notices are to be sent. Either Party to this Agreement 

may at any time, upon notice to the other Party, designate any other or additional person or 

·address in substitution of the person and address to which such notice or communication shall qe 

given. Such notices or conim.uriications shall be given to the Parties at their addresses set forth 

below: 

To City: 

JohnRahaim 
Director of Planning 
San Francisco Planning Department 
1650 Mission Street, Suite 400 
San Francisco, California 94102 

with a copy to: 

Dennis J. Herrera, Esq. 
City Attorney 
City Hall, Room 234 
1 Dr. Carlton B. Goodlett I_> lace 
San Francisco, CA 94102 
Attn: Real-Estate/Finance, Flower Mart Project 

To Developer: 

Kilroy Realty Corporation 
100 First Street, Suite 250 
San Francisco, CA 94105 
Attn: Regional Vice President, SF 

With a copy to: 

Reuben, Junius, & Rose, LLP 
One Bush Street, Suite 600 
San Francisco; CA 94104 
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Attn: Daniel Frattin or Tuija Catalano 

17.12 Limitations on ACtions. Pursuant to Section 56.19 of the Administrative 

Code, any decision of the Board of Supervisors made pursuant to Chapter 56 shall be final. Any 

court action or proceeding to attack, review, set aside, void, or annul any final decision or 

determination by the Board of Supervisors shall be commenced within ninety (90) days after 

such decision or determination is final and effective. Any court action or proceeding to attack, 

review, set aside, ·void or annul any final decision by (i) the Planning Director made pursuant to 

Administrative Code Section 56.15(d)(3) or (ii) the Planning Commission pursuant to 
\ 

Administrative Code Section 56.17(e) shall be commenced within ninety (90) days after said 

decision is final. 

17.13 Severability. Except as is otherwise specifically provided for in this 

Agreement with respect to any Laws which conflict with this.Agreement, if any term, provision, 

covenant, or condition of thi.s Agreement is held by a court of competent jurisdiction to be 

invalid, void, or unenforceable, the remaining provisions of this Agreement shall continue·in full 

force and effect unless enforcement of the remaining portions of this Agreement would be 

umeasonable or grossly inequitable under all the circumstances or would frustrate the purposes 

ofthis Agreement. 

17.14 MacBride Principles. The City urges companies doing business in 

Northern Ireland to move toward resolving employment inequities and encourages them to abide 

by the MacBride Principles as expressed in. San Francisco Administrative Code Section 12F.1 et 

seq. The City also urges San Francisco companies to do business with corporations that abide by 

the MacBride Principles. Developer acknowledges that it has read and understands the above 

statement of the City concerning doing business in Northern Ireland. 
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. 17.15 Tropical Hardwood and Virgin Redwood. The City urges companies not to 

import, purchase, obtain or use for any purpose, any tropical hardwood, tropical hardwood wood 

product, virgin redwood, or virgin redwood wood product,· except as expressly permitted by the . 

application of Sections 802(b) and 803 (b) of the San Francisco Environment Code. 

17.16 Sunshine. Developer understands and agrees that under the City's Sunshine 

Ordinance (Administrative Code, Chapter 67) and the California Public Records Act (California 

,Governm:ent Code Section 260 et seq.), this Agreement and any and all records, information, and 

materials submitted to the City here~der are public records subject to public disclosure. To the 

extent that Developer in good faith believes that any fmancial materials reasonably requested by 

the City constitutes a trade secret or confidential proprietary information protected from 

disclosure under the.Sunshine Ordinance and other Laws, Developer shall mark any such 

materials as such. When a City official or employee receives a request for information that has 

been so marked or designated, the City may request further evidence or explanation from 

Developer. If the City determines that the information does not constitute a trade secret or 

proprietary information protected from disclosure, the City shall notify Developer of that 
., . 

conclusion and that the information will be released by a specified date in order to provide 

Developer an opportunity to obtain a court order prohibiting disclosure. 

17.17 Non-Liability ·of City Officials and Others. Notwithstanding anything to 

the contrary in this Agreement, no individual board member, director, commissioner, officer, 

employee, official or agent of City or other. City Parties shall be personally liable to Developer, 

or its successors and assigns, in the event of any Default by City, or for any amount, which may · 

become due to Developer, or its successors and a~signs, under this Agreement. 
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·17 .18 Non-Liability of Developer Officials and Others. Notwithstanding 

anything to the contrary in 0is Agreement, no individual board member, director, commissioner, 

officer, employee, official or agent of Developer or affiliate ofDeveloper shall be personally. 

liable to City, or its successors and assigns, in the event of any Default by Developer, or for any 

amount, which may become due to City, or its successors and assigns, under this Agreement. 

17.19 No Third Party Beneficiaries. There are no third party beneficiaries to this 

Agreement. 

IN WITNESS WHEREOF, the Parties hereto have executed this Agreement as of the day 

and year first above written. 

CITY: 

CITY AND COUNTY OF SAN FRANCISCO, 
a.municipal corporation 

By: 
JohnRahaim 
Director ofPlanning 

Approved on , 2019 
Board of Supervisors Ordinance No. __ 

APPROVED AND AGREED: 

By: --------------------
Naomi Kelly, City Administrator 

DEVELOPER: 

KR FLOWER MART LLC, .a Delaware limited 
liability company 

By: Kilroy Realty, L.P, 
a Delaware limited partnership, 
its Sole Member 
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Approved as to form: 

DENNIS J. HERRERA, City Attorney 

By: 

Elizabeth A. Dietrich 
Deputy City Attorney 



By: Kilroy Realty Corporation, 
a Maryland corporation, 
its General Partner 

By: 
Name: 
Title: · -------

By: 

. ' 

Name: 
Title:· -------
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A notary public or other officer completing this certificate verifies only the identity of the individual who signed the 
document to which this certificate is attached, and not the truthfulness, accuracy, or validity of that document. 

State of California 
County of San Francisco 

) 
) 

On , before me, , a Notary Public, 
personally appeared , who proved to me on the basis of 
satisfactory evidence to be the person(s) whose name(s) is/are subscribed to the within 
instrument and aclmowledged to me that he/she/they executed the same in his/her/their 
authorized capacity(ies), and that by his/her/their signature(s)on the instrument the person(s), or 
the entity upon behalf of which the person(s) acted, executed the instrument. 

I certify under PENALTY OF PERJURY under the laws of the State of California that the · 
foregoing paragraph is true and correct. 

WITNESS my hand and official seal. 

Signature 

A notary public or other officer completing this certificate verifies only the identity of the individual who signed the 
document to which this certificate is attached, and not the· truthfulness, accuracy, or validity of that document. 

State of California 
County of San Francisco 

) 
) 

On , before me, , aN otary Public, 
personally appeared ' who proved to me on the basis of 
satisfactory evidence to be the person(s) whose name(s) is/are subscribed to the within 
instrument and acknowledged to me that he/she/they executed the same in his/her/their· 
authorized capacity(ies), and that by his/her/their signature(s) on the instrument the person(s), or 
the entity upon behalf of which the person(s) acted, executed the instrument. 

I certify under PENALTY OF PERJURY under the laws of the State of California that the 
foregoing paragraph is true and correct~ 

WITNESS my hand and official seal. 

Signature 
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A notary public or other officer completing this certificate verifies only the identity of the individual who signed the 
document to which this certificate is attached, and not the truthfulness; accuracy, or validity of that document. 

State of California 
County of San Francisco 

) 
) 

On , before me, , a Notary Public, 
personally appeared , who proved to me on the basis of 
satisfactory evidence to be the person(s) whose name(s) is/are subscribed to the within · 
instrument and acknowledged to me that he/she/they executed the same in his/her/their 
authorized capacity(ies), and that by his/her/their signature(s) on the instrument the person(s), or 
the entity upon behalf of which the person(s) acted, executed the instrument. 

I certify under PENALTY OF PERJURY under the laws of the State of California that the 
foregoing paragraph is true and correct. 

WITNESS my ha1,1d and official seal. 

Signature 

A notary public or other officer completing this certificate verifies only the identity of the individual who signed the 
document to which this certificate is attached, and not the truthfulness, accuracy, or validity of that document. 

State of California 
County of San Francisco 

) 
) 

On , before me, , a Notary Public, 
personally appeared , who proved to me on the basis of 
satisfactory evidence to be the person(s) whose name(s) is/are subscribed to the within 
instrument and acknowledged to me that he/she/they executed the same in his/her/their 
authorized capacity(ies), and that by his/her/their signature(s) on the instrument the person(s), or 
the entity upon behalf of which the person(s) acted, executed the instrument. 

I certify under PENALTY OF PERIUR Y under the laws of the State of California that the 
· foregoing paragraph is true and correct. 

WITNESS my hand and official s~al. . 

Signature 
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RECORDING REQUESTED BY 
CLERK OF THE BOARD OF SUPERVISORS 
OF THE CITY AND COUNTY OF SAN FRANCISCO 

· (Exemp·t from Recording Fees 
Pursuant to Government Code 

Section 27383) 

AND WHEN RECORDED MAIL TO: 

Angela Calvillo · 
Clerk of the Board of Supervisors 
City Hall, Room 244 . 
1 Dr. Carlton B. Goodlett Place 
San Francisco, CA 94102 

::; ~, 2019 Draf-t12-8-19 I CAO 

DEVELOPMENT AGREEMENT 

BY AND BETWEEN 

THE CITY AND COUNTY OF SAN FRANCISCO 

AND KR FLOWER MART LLC . 

FOR PROPERTY AT 5th and BRANNAN STREETS 

Block 3778: Lots lB, 2B, 4, 5, 47 and 48 

:mf.l-912/9119 . 
563 



I 
. "'! 3 2019 Draft12-8-19 I CAO 

TABLE OF CONTENTS 

1. D~ITIONS ............................................. : ................................................................. 6 

2. . EFFECTIVE Dl\TE; TERJ\1 ........................................................... : ............................ 20 

2.1. · Effective Date ......................................................................................... ~ .......... 20 
' ' 

2.2. Term ..................................................................................... .-............................ 20 

3. TEMPORARY AND. PER1\4i\l·mNT Fi\CILITY ....................................................... 22 

3.1. Temporary Site .......................................................................................... : ....... 22· 

3.2. Payment Option of Stay Option .................................... : ................................... 23 

3.3 Option Period; Exercise Notice ................................................................. 23 

3.4 Potential City Extension of the Option Period; Final City Election .......... 23 

3.5 Stay Option-................... : ............................................................................. 24 

3. 6 Paytnent Option ...................................................... ·: ................................. 24 

3. 7 . Developer's Rights and Obligations During and l\Jter Payn1ent Option Exercise : · 
.................. : ......................................... ~· ............................................... : ............ : ..... 31 

. 3.8 City Decisions ............................................................................................ 32 

3.9 No Citybiability ........................................................................................ 32 

4. GENERAL RIGHTS AND OBLIGATIONS ............................................................... 33 

4 .1. Project and Project Variant's Compliance •,vith Certain Design Requirements 33 

4.2. Development of the Project ......................................................... : ............. : ...... 33 

4 .3. 'li/orkforce ........... : ...................... ~.· ...................... ~ .............................................. 34 

4 .4. Community Facility Districts ............................................................ : ............... 34 

4.5 Transfer Parcel ........ -............................. ~ ..................................................... 34 

5. PUBLIC BENEFITS; DEVELOPER OBLIGATIONS AND CONDITIONS TO 
DEVELOPER'S PERFORJ\41\NCE .............................................................................. 35 

5.1. Community Benefits Exceed Those Required byExisting Ordinances and 
- Regulations ..................... · ................................ ~:····:·· .......... : .............................. 35 

5 .2. No l ... dditional CEQA Reviev1 Required; Reliance on CPE and l ... ddendum for 
Later 1\pprovals .................................................................. : ................. .-........... 37 

5.3. Nondiscrimination ............................................................................................ 39 

5.4. City Cost Recovery ............................................................................. : ............. 39 

. 5.5. Prevailing Wages .............................................................................................. 41 

11 

564 



'+--" 2019 Draft12-8-19 I CAO 

5.6. Indemnification of City ................................ .' .................. · .................................. 41 

6. VESTING Al\JD CITY OBLIGATIONS .......................... ~ ..................................... : .... 43 

6.1. · . ·vested Rights ..... : ...... : ............................ _. ................................................... .-.... :. 43 

6.2. · Existing Standm·cis ................................ : .......................... : ...... ~························· 44 

6.3. ·.Criteria for Later i\pprovals ..................... ; ......................................................... 44 

6.4. Expeditious Processing of Subsequent Approvals ........................................... .45 

6.5. Strict Building Code Compliance ....... ~ ............................... :······: ....................... 45 

·6.6. Denial of a Later i\ppraval or Temporary Site Approval.. ......... : ......... : ........... 45 

· 6.7. Nevl City Lav,zs .......................................... · .................................... : .................. 46 

6.8. Propositio·n.M Office l.rllocation ............................. :·························· .............. 48 

· 6.9. ·Fees and Exactions .· ........................ : ................................................................. 50 

6.10. Changes in Federal or State La\VS ..................................................................... 52 

6.11. J\f6 A~+:~~ •~ r.~pa~e A """"'·ovnJ · · . . . 
.L< 1 iCtlOII tO lll~VU l x:ppr- "U.J.lJ ••. •••••• ••••• ••• •.••..•• •••• ••. •• •• ••. ••• ••• ••. o. •• ••••••••••••••••••• - . 

6.12. Estoppel Certifiqates ......................................................................................... 54 

Existing, Continui.ng Uses and Interim Uses .................... : ............................... 55 

6.14. Taxes .... ; ......................................................................................................... : .. 55 

7. NO DEVELOPMENT OBLIGl ... TION ................................ ···:····································56 

8. . . MUTUl ... L OBLIGl'.JIONS .... · ..... : ... · .............................................................. : ...... ~ ...... 57 

8.1. Notice of Completion, Revocation or Termination .......................................... 57 

8.2. ·General Cooperation; Agreement to Cooperate .......................... .' ........ : ........... 57 

8.3. Good Faith and Fair Dealing .... , .................. : .. : ......................................... : ....... 59 

8. 4. Other Necessary f ... cts ..................................................................... : .................. 59 

9. PERIODIC REVIE\V OF DEVELOPER'S COMPLIANCE ............................... ; ....... 59 

9.1. ~'\nnual Revie'N .............. : ........................................................ ,; ........................ 59 

9.2. . Revie\V Proced'...~re .......................................................... : .................................... 60 

·10. ENFORCEMENT OF AGREEMENT; DEFAULT; REMEDIES ............. : .................. 61 

1 0 .1. Enforcement. ............................................................................. : ....................... 61 

'10.2. Meet and Confer Process.: ........................... : .......... : .. : ....................................... 62 

10.3. Default ............................................................................................................... 62 

10.4. Ren1edies ..................................................................... ; ..................................... 63 

10.5. Time Limjts; 1tlaiver; Remedies Cumulative ..................... : .............................. 66 

10.6. fdtorneys' Fees ................................ : ........................................... ; .......... : .......... : 67 

11. FINi\:NCING; RIGBTS OF MORTGl,GEES .............................................................. 67 

I iii 

565 



~~ J 2019 Draft12-8-19 I CAO 

11.1. Developer's Right to Mortgage .................................................. : ..................... 67 

11.2. Mortgages Not Obligated to Construct.. ........................................................... 68 
. . 

11.3. Copy of Notice of Default and Notice of Failure to Cure to Mortgagee .......... 68 

11.4. Mortgagee's Option to Cure Defaults ............................................................... 69. 

11.5. Mortgagee's Obligations 'Nith Respect to the Property .................................... 70 

11.6. No Impairment ofMmtgage .. :,; ............................................... .' ...................... :.70 

11.7. Cured Defaults .................... : ..................................... : .... ~ .................................. 71 

12. AJ\1ENDMENT; TERMIN/•£TION; EXTENSION OF TERM .................................... 71 

12.1. 1\mendnwnt or Terminatio'n ............................................................................. 71 

12.2. Early Termination Rights ........................................................................ .' ......... 71 

12.3. Tern1ination and Vesting ............................... _. .................................................. 72 

12.4. 1\1nendn1ent Exceptions .............................................................. :· ...... : .. ~ ........... 72 

12.5.. Extension Due to Legull\ction or Referendum; Excusc..ble Delay .................. 73 

13. TR:i\NSFER OR l\SSIGNMENT; RELEf£SE; CONSTRUCTIVE NOTICE. ............ 75 

· 13 .1. Permitted Trans fur of this Agreement ............................................................... 75 

13.2. Notice ofTransfur ........... : ............................................ : ...... : .............................. 76 

13.3. Release of Liability: .......................... : .... : ........................................................... 76 

13.4. _Responsibility for Performance ............. ,. ...... ~ ...................................... : ............ 77 

13.5. Constructive l'totice .......................................................................................... 77 

13.6. Rights of Developer .................................................... : ..................................... 78 

14. DEVELOPER REPRESENT!JIONS AND 1,Vf£RRANTIES ..................................... 78 

14.1. InterestofDeveloper; Due Organization and Standing ................... : ................ 78. 

14.2.' No Inability to Perform; Valid Execution ....................................... : ................ 79 

14 . 3. Conflict of Interest ............................................................................................. 79 

14 .4 . Notification of Limitations on Contribations ............ :. : .. .................................. 79 . 

14 .5. Other Documents ..... .'· ....................... : ..... .-...... : ................................................... 80 

14.6. No Bankruptcy .......................... ; ....................................................................... 81 

15. MISCELLf£NEOUS PROVISIONS ............................................................................ 81 

15 .1. Entire l\greefl1ent ................................... ,. ........................................................... 81 

15.2. Incorporation ofExhibits ....................... ; ......................................................... 81 

15.3. Binding Covenants; Run ',~lith the Land ............................................................ 81 

15.4. i\pplicable Lfr'vV and \ 7enue .................................................................. : ....... , ..... 82 

15.5. Construction off£greement. ......................................................... : .................... 82 

iv 
566 



+-..J 2019 Draftl2-8-19 I CAO 

15.6. Project is aPrivate Undertaldng ........ : ................................................. :······· .. ··· 82 

15.7. Recordation ................................................................................................ : ....... 83 

15.8. Obligations Not Dischargeable in Bankruptcy ..................... ; ........................... 83 

15.9. Survival ................................... ; ............................ : ............................................ 83 

15.10. Signatt,ue in Counte;,rparts .............. · ............................. ." ..................................... 82 . . 

15.1.1. Notices ........................... : .................................................................................. .'.83 

15.12: Lilnitations on Actions ........ : ............................................................................ 84 

15.13. Sevexability ...... ,. ................... : .............................................................................. 85 

15.14. A1acBride Principles .............................................................. , ................. .' ......... 85 

15:.15. Tropical Hard\vood and Virgin Redwood ........................................................ 85 

15.16. Sunshine ........................................................... : ........... · ..................................... 86 

15.17. Non Liability of City Officials and Others ................................................. : ...... 86 

1::: 1 Q l\T~ 'T'J....;,.d D,.,,+y-Bene£c;,r;Ac · 87 
I:J.IO •. 1'0 IIIXLX UIC l.J. .l..l.V.l.U.L.L'--''-'•••••••••*•••~•••••••••••••••••••••••••••.••••••••••••••••••:•········-·~~~~·'· 

1. DEFINITIONS ...................................... : .......................... · ........................... : ........... 6 

2. . EFFECTIVE DATE;. TERM ...... : ........................................................................... 25 

2.1 Effective Date ........... .' .......... , ........................................................................... 25 

2.2.Term ............................................................................................................... ; .. 25 

2.3 Phasing .............................................................. : .... · .......................................... 26 

3. TEMPORARY RELOCATION SITE AND PERMANENT OFF-SITE FACILITY 
: .............................................................................. · ......... : ...................................... 26 

3.1 Temporary RelocationSite·: ............................................................................. 26 

3.2 Permanent Off-Site Option or Stay Option .................... ~ ................................... 27 

3.3 Tenant Option Period .... ~ ............. : ......... .' ........................................................... 28 

3.4 Stay Option Exercise ; .......................... : ....................................................... ~ ... :32 

3.5 Permanent Off-Site Option Exercise ....... : ................................... ~ ................... 33 

3.6 Tenant Failure to Exercise;.Final City Election .............................................. 34 

3.7 Permanent Off-Site Facility Construction ....................................................... 34 

3~8 Completion of Design and Construction Documents.Error! Bookmark not defined. 

v 

567 



? 3 2019 Draft12-8-19/ CAO 

3.9 City Decisions ... : .............................................................................................. 45 

3.10 No City Liability ...... .' ............................... : ... : ............................................. 45 

3.11 Tri-Party Agreement. ................................................................................. 46 

4. GENERAL RIGHTS AND OBLIGATIONS ......... : ............................................. .47 

4.1 Proj_ect and Project Variant's Compliance with Certain Design Requirements47 . . 
4.2 Development of the Project ............................. : .......... : .................................... 47 

. . 

4.3 Workforce ..................... : ..................................... · ............................................. 48 

4.4 Community Facility Districts .................. : ......................... : ............................ .48 

4.5 Transfer Parcel. .... : ...... .' ................................................................ : ................... 48 

5. PUBLIC BENEFITS; DEVELOPER OBLIGATIONS AND CONDITIONS TO 
DEVELOPER'S PERFORMANCE ............................................... ; ...................... .49 

5.1 Community Benefits Exceed Those Required by Existing Ordinances and 
Regulations ............................................................................................................. 49 

5.2 No Additional CEQA Review Required; Reliance on CPE and Addendum for Later 
Approvals ............................... .- ................................ ; ............................. : ................ 52. 

5.3 Nondiscrimination .................................................................................. , ......... 53 

5.4 City Cost Recovery .............................................................. ~ .... · ............... : ....... 54 

5.5 Prevailing Wages ....................................... , ..................................................... 54 

5.6 Indemnification of City .................................................................................... 55 

6. VESTING AND CITY OBLIGATIONS ................. ~ ............................................ 51 

6.1 Vested Rights ...................................................................................... : ............ 57 

6.2 Existing Standards ................ .-...................................................... ~ ................... 58 

6.3 Criteria for Later Approvals ........... .' .... : ..................................................... , .... 59 

6.4 Expeditious Processing of Subsequent Approvals .......................................... 59 

6.5 Strict Building Code Compliance .... : ............................................................... 60 

6.6 Denial of a Later Approval or Relocation Site Approval ...................... .-·~ ........ 60 

6.7 New City Laws ..................... : ........................................................................... 60 

6.8 Proposition M Office Allocation ...................................................................... 63 . 

6.9 Fees and Exactions .......................................................................................... 65 

6.10 

6.11 

6.12 

6.13 

Changes in Federal or State Laws ............................................................. 69 
. . 

No Action to Impede Approvals ........... : ..................................................... 71 

Estop.pel Certificates ........................................ : ................................ .' ........ 72 

Existing, Continuing Uses and Interim Uses ............................................. 72 

vi 
568 



f.-J 2019 Draft12-8-19 I CAO 

6.14 Taxes· ...... : ............................................................ : ................... -................... 73 

7. NO DEVELOPMENT OBLIGATION ...... : .......................................................... 73 

8. MUTUAL OBLIGATIONS ................................................................................... 74· 

8.1 Notice of Completion, Revocation or Termination .................... .' .................... 74 

8.2 General Cooperation; Agreement-to Cooperate ............... ; .............................. 74 
' . 

8.3 Good Faith and Fair Dealing ........................... : ................ .-................................ 76 

8.4 Other Necessary Acts .-............................ : .. ~ ............... _ ....................................... 76 

9. PERIODIC REVIEW OF DEVELOPER'S COMPLIANCE ................................ 77 . 

9.1 Annual Review ......................... , ... · ................................................................... 77 

9.2 Review Procedure ................ .-..... : ............................................................... .' ..... 77 

10. ENFORCEMENT OF AGREEMENT; DEFAULT; REMEDJES ........................ 79 

10.1 Enforcenlent. ....... : ... : ...................................... .-............................................ 79 

10.2 ~vleet and Confer Process ............... : ............ : ........................................ : ...... 79 

10.3 Default ............................................................. .' ........................ : ................ 80 

10.4 Remedies ........................................................ .' ...................... -..................... 81 

10.5 ·Time Limits: Waiver; Remedies Cumulative ............................................ 84 

10.6 Attorneys' Fees ........................... : ............................................................... 84 

11. FINANCING; RIGHTS OF MORTGAGEES ...................................................... 85 

. 11.1 Developer's Right to Mortgage ... .-............................................................. 85 

11.2 Mortgagee Not Obligated to Construct. ..................................................... 85 

11.3 · Copy of Notice of Default and Notice of Failure to Cure to Mortgagee ... 86 

11.4 Mortgagee's Option to Cute Defaults ........................................................ 87 · 

11.5 Mortgagee's Obligations with Respect to the Property ....................... · ....... 87 

· 11.6 No Impairment of Mortgage .................................. : ................. ; ................. 88 

11.7 Cured Defaults ........................................................ .-........... ; ...................... 88 

12. AMENDMENT; TERMINATION; EXTENSION OF TERM ............................. 88 

12.1 Amendment or Termination .. : ........ : ............... : .......................................... 88 

· 12.2 . Early Termination Rights .......................................................................... 89 

12.3 Termination and Vesting ........................................................................... 90 

'12.4 Amendment Exemptions ............................. : ............................................. 90 

12.5 Extension Due to Legal Action or. Referendum; Excusable Delay ........... 91 

13. TRANSFER OR ASSIGNMENT; RELEASE: CONSTRUCTIVE NOTICE ...... 93 

13.1 Peri.nitted Transfer of this Agreement ....................................................... 93 

vii 

569 



;z 3 2019 Draft12-8-19"/ CAO 

13.2 Notice ofTransfer ............................................... .-....................... : ............. :.94 

13.3 Release of Liability ........................................................................... : ... _. .... 94 

13.4 Responsibility for Performance ................................................... : ... : ......... 95 

13.5 · Constructive Notice . .' ......................... · ............... : ............................... ~ ......... 96 

13.6 ·Rights of Developer .................................. : ............................... : ................ 96 

14. DEVELOPER REPRESENTATIONS AND WARRANTIES ............................. 96 

14.1 Interest of Developer; Due Organization and Standing .................... ; ........ 96 

14.2 No Inability to Perform; Valid Execution ...... , .......................................... 97 

14.3 Conflict of Interest .................................................................... : ................ 97 

14.4 Notification of Limitations on Contributions ............................................ 97 

14.5 Other Docun1ents ........................................................................................ 98 

14.6 No Bankruptcy ......... .- ......................................................... : ....... : ............... 99 

15. MISCELLANEOUS PROVISIONS ..................................................................... 99 

15.1 Entire ·Agreen1ent ............................. :· ................................................. .' ........ 99 

15.2 Incorporation ofExhibits ..... : ..................................................................... 99 

15.3 Binding Covenants; Run With the Land .................................................... 9.9 

15.4 Applicable Law and Venue ................... : ............................................. ; .... 100 · 

15.5 Construction of Agreement.. ........ ; ............... : ....... : .................... ~ .. ~ ....... ~ ... 100 

15.6 Projectls a Private Undertaking: No Joint Venture or Partnership ......... 101 

15.7 Recordation .............................................................................................. 101 

15.8 Obligations Not Dischargeable in Bankruptcy· .............. _. ............... ; ......... ~01 

15.9 Survival ..................... ; .............................................................................. 101 

15.10 Signature in Counterparts ....................... : ..................................... : .......... 101 

15.11 Notices ..................................................................................................... 102 

15.12 Limitations on Actions .. , ......................................................................... 103 

15.13 Severability .................................... : .............. ~ ............................................ 103 

15.14 MacBride Principles ...................................................................... : ........ :103 

15.15 Tropical Hardwood and Virgin Redwood ............................................... 104 

15.16 Sunshine ............. : ............................................... : ......... : ........................... 104 

15:17 Non-Liability of City Officials and bthers ........................ ~ ..................... -104 

15.i8 Non-Liability of Developer Officials and Others .................................... 105. 

15.19 No Third Party Ben:eficiaries ......................................................... : ......... 105 

viii 
570 



EXIDBITS AND SCHEDULES 

Exhibits 

A Project Site Legal Description 

B Project Description · 
B .1. Project 
B.2. Project Variant 

C ·Site Plan 
C.l. Project 
C.2. Project Variant 

7 _-; 2019 Draft12-8~19 I CAO 

D Rent Schedule and Key Tri-Party Agreement Commitments 
D-1 Declaration of Restrictions 

E Requirements of Temporary Relocation Facility 

F Permanent Off-Site Facility Design and Nev; :Market Payment 
F-1 _.:.Permanent Off-Site Facility Design and Specifications 
F 2 Process for Compietion of Design and Construction Dravlings 
F 3 . Formt1la for Determination of Ne...,v Market Payment 

G Exercise Notices, ·including 
G-1 City's Exercise Notice 

IX 

571 



? 3 :2019 Draft12.,8-19 I CA 0 

G-2 Vendor's Stay Notice 
G-3 Vendor's PaymentPermanent Off Site Notice 

H Project ~hasing, with the Associated Co~unity Benefits and Public Improvements 

I Project Open Space and Streetscape Plan 

J. Transportation Demand Management Programs for Project and Project Variant 

K List of Approvals arid Entitlements 

L· MMRP. 

M Form of Assignment and Assumption Agreement 

N Notice of Completion and Termination 

0 Workforce Agreement 

P Development Impact Fees- List of Applicable Fees and Sample Calculation 

Q Exceptions for 2000 Marin. 

R Planning Code Text Amendments - Description 

S Form of Transfer Agreement 

x. 
572 



DEVELOPMENT AGREEMENT 

BY AND BETWEEN 

THE CITY AND COUNTY OF SAN FRANCISCO· 

. AND KR FLOWER MART LLC 

THIS DEVELOPMENT AGREEMENT (this "Agreement"). dated for reference 

purposes oniy as of this __ day of ____ , 2019, is by and between the CITY AND 

COUNTY OF SAN FRANCISCO, a municipal corporation (the .!!.~-~City~l acting by and 

. . 

through its Planning Department, and KR FLOWER MART LLC, a Delaware limited liability 

cornpan y 0L.Developer~::l pursuant to the authority ·of Section 65864 et seq. of the California . . . . . . 

Government Code and Chapter 56 of the Administrative Code. The City and Developer are also 

·1 · sometimes referred to individually as a !!.~Party!!.:_ and together as the . .!!.~Parties~::_ Capita1ized 

. terms not defined when introduced sh~l have the meanings given in Article 1. 

RECITALS 

This Agreement is rriade with reference to the following facts: 

A. Developer owns and operates the approximately 295,144 square foot site along 

Brannan Street between Sth and 6th Streets: on Assessor's Block 3778, Lots .001B·, 002B, 004, 

005, 047 and 048, composed of the 141,992 square'feet of flower market, approximately 4,900 

square feet of existing retail uses, 45,549 square feet of vacant PDR spc;tce, and surface parking 

lot~, as more particularly described on Exhibit A (the !!.~Project Site7,~ 

B. · The Developer proposes a mixed use development that will include three new 

buildings (the Market Hall Building, the Blocks Building, andthe Gateway Building) containing· 

approximately: 2,032,165 square feet of office space; 89,459 square feet.ofretail space; 115,000 

rentable square feet of vendor space (including accessory retail space) for a new wholesale 
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flower market; 30 loading spaces; and 769 parldng spaces; all as more particuJarly described in 

Exhibit B.1 (the .!.'.:Project~:l and shown in Exhibit C.l. The exa<?t numbers listed above may 

change, in keeping. with Planning Department standard practices. consistent with the Planning 

Code. 

C. In order to satisfy the tenants' request to have a Paymentan Permanent Off Site · 

Option (per Article 3), the Developer is also seeking entitlements for a revised project that 

replaces the on-site new wholesale flower market with approxirp.ately 113,036 sguare feet of 
. . 

other uses at the Project. Site, consisting of a development with approximately: 2,061,380 square 

feet of office space; 90,976 square feet of retail space; 22,690 square feet of childcare use, 

. . 
including outdoor activity area; 9loading spaces; and 632 vehicle parking spaces, all as more 

. I particularly described in Exhibit B.iand shown in Exhibit C.2 (the . .!..!.~Project Variant~:1 All 

references in this Agreeme11t to the "Project" shall mean (1) before selection under.Article 3, 

both the Project and the Project Variant, and (2) following selection. under Article 3, either the 

Project or the Project Variant, whichever is selected. 

D. As part of the Project, Developer will relocate the existing flower market tenants 

to an interim facility constructed by Developer at the Temporary Relocation Site before 

. Commencing Construction of the Project. Upon completion of the Project, Developer shall pay 

to move the flower market tenants back to the Project Site under the Project or to the Permanent· 

Off-Site Facility· under the Project Variant, as applicable. Alternatively, in the eventthe 

Permanent Off-Site Option is exercised, Developer may skip the Temporary Relocation Site and 

move the flower ma:ket vendors straight to the ·Permanent Off-Site Facility if the Permanent Off.:. 

Site Facility has been completed at the Permanent Site by the time Developer initially moves the 

flower market vendors from the Project Site. These commitments 'Nere also made by Developer 
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, togetl1er with certain rent schedule conmutments for a period· of at least 34.5 years, are also 

made in a tri-party agreement bet\veenamong Developer, Tenant Association, and San Francisco 

Flower Mart LLCSFFM, dated as of June 26, 2015, as amended ("Tri"Party Agreementg..,as. 

· further described in EKhibit D.:h 

E. The Project is anticipated to generate an annual averag~ of approximately 8,050 

. construction jobs during construction and, ori completion, an approximately $29.9 million annual 

.. increase in general fl;md.revenues to the City and approximately $9:3 million annual increase in 

non-general fund revenues to the City . 

F. In order to strengthen the public planning process, encourage private participation 

. in comprehensive planning, and reduce .the economic risk of development, the Legislature of the 

State of California adopted Government Code Section 65864 et seq. (the ~~~Development 

Agreement Statut~:1 which authorizes the City to enter into a development agreement with 

any person having a legal or equitable interest in real property regarding the development of such 

. property. Pursuant to Government Code Section 65865, the City adopted Chapter 56 of the 

Administrative Code ~t'.Chapter 56-g.:l establishing procedures an~ requirements :for entering 

!nto a development agreement pursuant to the Development Agreement Statute. The Parties are 

entering .into this Agreement in accordance with the Development Agreement Statute and 
. . 

Chapter 56. The Parties acknowledge that this Agreement is entered into in consideration of 

their respective burdens and benefits, including the representations and warranties, in this 

Agreement. The Parties also acknowledge that this Agreement is entered into to encourage and 

maintain effective land use planning. 

G. As a result of the development ·of the Project in accordance with this Agreement, 

the City as-has determined that additional benefits to the public will accrue that could not be 
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. obtaii;ted through application of existing City ordinances, regulations, and policies. These . . 

additional benefits are essential elements for this Agreement and include development of a new 

permanent home for the flower market, with subsidized rents, the dedication of a housing parcel 

\Vith no fee credit, onsite childcare, workforce commitments and certain public improvements as 

described herein. 

H. It is the intent of the Parties that all acts referred to in this Agreement shall be 

accomplished in a way as to fully comply with the California Environmental Quality Act 

(California Public Resources Code Section 21000 et seq .. ; .'.'.~CEQA~~ the CEQA Guidelines 

(Title 14, California Code of Regulations, Section 15000 et seq.), .'.'.~CEQA Guidelines7,J,. the 

Development Agreement Statute, Chapter 56, the Planning Code, the Enacting Ordinance and all 

other applicable Laws in effect as of the Effective Date. This Agreement does not limit the 

City's obligation to comply with applicable environmental Laws, including CEQA, before taking 

any discretionary action regarding the Project, or the Developer's obligation to comply with all 

applicable Laws in com1ection with the development of the Project. Pursuant to Government 

Code Section 65867.5, this Agreement is a legislative act that is approved in an ordinance by the 

Board of Supervisors. 

I. The Project Site is located in the recently adopted Central SOMA Plan area, 

which was approved by the Board of Supervisors on November 27, 2018 and December 4, 2018, 

pursuant to Ordinance Nos. 282-18, 296:-18 and 280-18, Board of Supervisors File Nos. 180490, 

180184·, and 180185, respectively, which among other actions rezoned the Project Site for the 

CMUO (Central SOMA Mixed-Use Office) and MUR (Mixed Use Residential) zoning districts; 

and the,270-CS and 160-CS height and bulk districts. 
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J. ·The City analyzed the environmental impacts of the development density 

associated with the Project in the Central SOMA Plan Final Envi~onmental Impact Report 

("Central SOMA FEIR"\ certified by the Planning Commission in: Motion No. 20182, on May 

· 10, 2018. Potential development at 2000 Marin Street, as the Temporary Relocation Site, was 

analyzed in the Bayview Hunters Point Redevelopment Projects and Rezoning Final 

Environmental Impact Report (''Bayview FEIR"), which was certified by [INSERT] the San 
. . 

Francisco Redevelopment Agenc)C on March 2, 2006. On July 3, 2019, the Environmental 

· Review Officer ("ERO") issued a Community Plan Exemption ~CCPE!j-~ and Addendum for 

the Project and the Temporary Relocation Site'at 2000 Marin Street, including the mitigation 
. . 

monitoring and reporting program ("MMRP"). The CPE were prepar~d in accordance with 

. ' 

CEQA and issued by the Plq.nning Department in Case Nos; 2015-004256ENV. Copies of the 

Certificate of Determination are on file with the Board of Supervisors in File Nos. f:Xiftl90682 

and 19068 i, and are incorporated herein by reference. 

K. On ==========·:;,J~_QU1Jlyr_1u8~, 2019., the Planning Commission held a public hearing 

on this Agreement and the Project, duly noticed and conducte~ urider the Development 

. Agreement Statute and Chapter 56. Following the public hearing·, the Planning Commission 

. granted Appr_ovals for the Project and adopted the MMRP, and further determined that the 

~roject and this Agreement will, as a whole, and taken in their entirety, continue to be consistent 

with the objectives, policies, general land uses and programs specified in the General Plan, as 

amended, and the policies set fotth in. Section 101.1 of the Planning Code (together the 

.!.!.~General Plan Consistency Findings~'?). The information in the Central SOMA FEIR, 

Bayview FEIR, and CPE were considered by the City in connection with ~pproval of this 

Agreement. 
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L. On _____ , 2019, the Board of Supervisors, having received the Planning 

Commission's recommendations, held a publiC. hearing on this Agreement pursuant to the . 

Development Agreement Statute and Chapter 56. Following the public hearing, the Board made 

the CEQA Findings required by CEQA, approved this Agreement, incorporating by reference the 

General Plan Consistency Findings. · 

M. On _____ , 2019, the Board adopted Ordinance Nos. [ ____ ] approving 

this Agreement (File No. 190682) and.authorizing the Planning Director to execute this 

Agreement on behalf of the City (the .!,!.~Enacting Ordinance~:h The Enacting Ordina~ce took 

effect on------'-' 2G-!92020. 

Now therefore, for good and valuable consideration, the receipt and sufficiency of which 

are hereby acknowledged, the Parties agree as follows: 

. . 

AGREEMENT 

1. DEFINITIONS 

In addition to the definitions set forth in the above preamble paragraph, Recitals and 

elsewl;lere in this Agreement, the following definitions·shall apply to this Agreement: 

~ll_"Addendum" has the meaning set forth in Recital J . 

.;h 1.2 ~Administrative Code!!-:.:_ means the San Francisco Administrative Code. 

+ 1.3 · .!.'.~Affiliate!!'_: or .!..!.~Mfiliates.!.'.:.:_ means an entity or person that directly or 

indirectly controls, is controlled by or is under common control with, a Party (or a managing 

partner or managing member of a Party, as the case may be). For purposes of the foregoing, 

~control.!.'.: means the ownership of more than fifty percent (50%) of. the equity interest in such 
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entity, the right to dictate major decisions of the entity, or the right to appoint fifty percent (50%) 

or more of the managers or directors of such entity. 

-3-cM_ ~Agreement!-~ means this Development Agreement, including the 

Recitals and Exhibits. 

1.5 ~"Alternative Permanent Site" means a Viable site, in lieu of the Project 

Site, for the location of the Permanent Off-Site Facility, pursuant to Section.3 to this· Agreement, 

in the event the Permanent Off-Site Option is .exercised. 

1.6 "Alternative Option Period" has the meaning set forth in Section 3.5. 

+.-.§-1.7 "Annual Review Date~: has the.IJieaning set forth in Section 9J. 

-h-elJL~~Applicable Laws~: has the meaning set forth in Section 6.2 (where not 

capitalized, ~~applicable Law~: has its plain meaning and refers to Laws· as otherwise defined 

herein) . 

-:1.-:+ 1.2_ .!.!.~Approvals.!.!.: means the City approvals and entitlements listed on 

Exhibit K. 

·· -h-&1.10.!.!.~Assignment and Assumption Agreement:-: has the meaning set forth in 

Section 13.2. -

·. 
1.11 . "As Is Relocation Option" has the meaning set forth in Section 3. 8.1 (b). 

-h-9-1.12"Associated Community Benefits" is defined in Section 45.1. 

-h-W"""'l.=-=1=3 ___ "Bayview FEIR'' shall have the meaning set forth in Recital J. 

-:h:l-+1.14 ~~Board of Supervisors~: or . .!.!.:Board~: means the Board of 

Supervisors of the City and County of San Francisco. 
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~1.15 .!.!.Jluilding.!.!.:..'_ means the Market Hall Building, the ·Blocks 

Building, or the Gateway Building (or collectively, the .!.!.:Buildings7,:..'.l, as generally described in 

Exhibit B. 

.f-:..gl.16 "Central SOMA FEIR" shall have the meaning set forth in 

Recital J. 

· hl-4=1=.1'-"'7 ___ .!.!.:Central SOMA Plan.!.!.:_'_ shall have the meaning set .forth in 

Recital JI. 

~"""1.'-"-1"'-8 __ .!.!.:CEQA.!.!.:..'_ has the meaning set forth in Recital H. 

~"""1.c.::cl9:;__ __ "CEQA Findings" means the CEQA findings made by the 

Planning Commis.sion and the Board of Supervisors in approving this Agreement. 

+.-:111.20 .!.!.:CEQA Guidelines.!.!.:_'_ has the meaning set forth in Recital H. . . 

hi-&=1:.:::.2""-l ___ "CFD" means a community facilities district formed over all of the · 

Project Site that is established under the CFD Act in accordance with the Central SOMA Plan. 

h-l-91.22 "CFD Act" means. the San Francisco Special Tax Financing Law 

(Admin. Code ch. 43, art. X), which incorporates the Mello-Roos Act, as amended from time to 

time. 

~1.23. !.!.:Chapter 56!.!.:_'_ has the meaning· set forth in Recital F .. · 

~1.24 _!!_:City!.!.:_'_ means the City as defined in the opening paragraph of 

this Agreement. Unless the context or text specifically provides otherwise, references·to the City 

means the City acting by and through the Planning Director .or, as necessary, the Planning 

Commission or the Board of Supervisors. 

I· ~=1=.2=5 ___ .!.!.:City Agency.!.!.:_'_. or !.!.:City Agencies.!.!.:_'_· means the City 

departments, agencies, boards, commissions, and bureaus that execute or consent to this 
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Agreement, or are controlled by persons or commissions that have executed or consented to this 

Agreement, that have subdivision or other permit, entitlement or approval authority ot jurisdiction 

over ~evelopment of the Project, or any improvement located on or off the Project Site, including, 

without limitation, the City Administrator, Planning Department, MOHCD, OEWD, SFFD, 

SFMTA, SFPUC, DPW, DBI, together with any successor City agency, department, .board, or 

commission. Nothing' in this Agreement shall affect the jurisdiction or discretion of a City 

department that has not approved or consented to this Agreement in connection with the issuance 

or denial of a Later Approval:, Relocation. Site Approval, or Permanent Off-Site Approval. The 

City actions and proc·eedings subject to this Agreement shall be through the Planning Department; 

as well a~ affected City Agencies (and when required by applicable. Law, the Board of 

Supervisors). 

~1.26 !.!.~City Attorney's Office!.!.:_ means the Office of the City Attorney 

of the City and County of San Francisco. 

-bM-=-1.=2'-'-? ___ .'.!.~City Costs.'.!.: means the actual and reasonable costs incurred by 

a City Agency in preparing, adopting or amending this Agreement, in performing its obligations 

. or defending its actions under 'this Agreement or otherwise contemplated by this Agreement, as 

determined on a time and materials basis, including without limitation reasonable attorneys' fees 

and costs and third pa:rty costs·relating to the Project, the Temporary Relocation Facility, and the 

Permanent Off-Site Facility, but excluding work, hearings, costs or other activities contemplated 

. or covered by Processing Fees; provided, however, City Costs .shall not include any costs incurred 

by a City Agency· in connection with a City Default or which are payable by the City under 

Section 10.6 when.Developer is the prevailing party. 

-hB-=-l'-=.2""8 ___ 2~City Parties!.!.: has the meariing set forth in Section 5:6. 
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~1.29. .!.'.~City Report.!.'.: has the meaning set forth if\ Section 9 .2.2. 

~=1.=3-"-0 ___ .!;.~City-Wide.!.'.: means all real property within the territorial limits 

. . . 
of the City and County of San Francisco, not including any property owned or controlled by the 

United States or by the State of California and therefore not subject to City regulation. 

-l-48-=L=3=1 ___ .!.'.~CMA.!!.: is defined in Section 13.1. 

~1.32 .!.'.~Commence Construction.!.'.: means the · commencement. of 

physical· construction of the applicable Building foundation on the Project Site. 

-hW=L=3.::;_3 __ ~"Community Benefits" has the meaning set forth in Section 5.1. 

~1.34 .!.'.~Community Benefits Program.!.'.: has the meaning set .forth in 

Section 5.1. 

~1.35 "CPE" has the meaning set forth in Recital J. 

1.36 "Declaration of Restrictions" has the meaning set forth in Section 3·.11. 

~=1.=3_,_7 ___ "DefauJt.!.'.: has the meaning set forth in Section 10.3. 

-1-M-=1.=3=8-~_"Design Guidelines" means the Key Development Site Guidelines 

adopted as part of the Central SOMA Plan. 

+M-=1.=3~9 ___ .!.'.~eveloper.!.'.: has the meaning set forth in the opening paragraph 

of this Agreement, and shall also include (i) any Transferee as to the applicable Transferred 

Property, and (ii) any Moitgagee or assignee thereof that acquires title to any Foreclosed Property 

but only as to such Foreclosed Property. 

-h%1.40 ~Development Agreement Statute.!.'.: has the meaning set forth in 

Recital F, as in effect as of the Effective :Pate . 

~1.41 .!.'.~DPW.!.'.: means the San Francisco Department of Public Works. 

-l-d&=l.'-'4=2 ___ .!.'.~Effective Date.!.'.: has the meaning set forth in Section 2.1. 
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~=1::....:.4.::::.3 ___ .!.'.:_Enacting Ordinance.!.'.: has the meaning set forth in Recital M. 

-l-.4Gl.44 .!.'.:_Excusable Delay.!.'.:_ has the meaning set forth in Section 12.5.2. 

+.4±=1'-'.4=5 ___ .!!.~Exercise Notice.!!.: has the meaning set forth in Section 3.M. 

1.46 .!.'."Existing Flower Market" means the improvements existing on the 

Project Site as of Effective Date, excluding the Zappettini Parcel. 

~1.47· "Existing Standards.!.'.: has the meaning set forth in Section 6.2. 

1.48 .!.'."Existing Subtenant" means each of those existing. flov:.ier mart tenants 

who has a sublease for space at the Existin'g Flower Market as of the Relocation Date. Only 

. Existing Subtenants in Good Standing, as defined in the Tri-Party Agreement, will have the right 

to move to Ci) the New Wholesale Flower Market under the Stay Option, or (ii) the Permanent 

Off-Site Facility under the Permanent Off-Site Option, 

-l-M-=1 ::....:.4c::.9 __ ____;"Existing Uses.!.'.: means all existing lawful uses of the existing 

Buildings and improvements (and inCluding, without limitation, pre-existing, non-conforining 

uses· under the Planning Code) on the Project Site as of the Effective Date . 

+.441.50 .!.'.:_Extended Alternative Option Period.!.'.:_ has the .meaning set 

forth in Section 3.4 .. 

~1.51 .!.'.:_Federal or State Law Exception.!.'.: has the meaning set forth in 

Section 6.&10.1. 

4 6.1 "Finally Grante4" means (i) any and all applicable appeal periods for the 

filing of any administrative or judicial appeal challenging the isstianc:e or effectiveness of any of 

the l43provals, this l\greement or the CPE shall have expired and no sach appeal shall have been 

filed, or if such an administrative or judicial appeal is filed, the Approvals, this Agreement or the 

CPE, as applicable; shall have been upheld by a·final decision in each such appeal',vithciut 
. . . ' 
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·m:lverse effect on the applicable i\pproval, this l.lgreement or the GPE and the entry of a final 
. . 

jt1dgment, order or ruling upholding the applicable Approval, this Agreement or the CPE mid (ii) 

if a referen¢um petition relating to this Agreement is timely and duly cir~ulated and filed, 

certified as valid and the City holds an election, the date the election results on the ballot . . 

measure are certified by the Board of Supervisors in the manner provided by the Elections Code 

reflecting the final defeat or rejection of the referendum. 

+.4-1-1.52 "Flower Market Obligations" means . Developer'·s obligations 

described in Article 3 and in subsectionssubsection 5 .1.1. 

-1-4&1.53· !..'.:Foreclosed Property!..'.:_ is defined inSecti~n 11.5. 

b49-1.54 .'..'.:General Plan Consistency Findings.'..'.: has the meaning set forth 

in Recital K. 

-h-W.:;:..l.~5""'5 ___ .'..'.:Gross Floor Area.'.!.: has the meaning set forth in Planning Code 

Section 102 as of the Effective Date .. 

-±--:§+1.56 .'..'.:Impact Fees and Exactions.'.!.: means any fees, contributions, 

special taxes, exactions, impositions, and dedications charged by the City, including offsets for 

· any applicable fee credits, whether as of the date of this Agreement or at any time thereafter 

during the Term, in connection with the development of the Project, including but not limited to 

the Transportation Sustainability Fee (per Planning Code Section 411A), the Jobs:.Housing 
. . 

Linkage Fee (per Planning Code Section 413), Child Care Fee (per Planning Code Section 414), 

. Art Fee (per Planning; Code Sectio~ 429), School Impact Fee (California Education Code Section 

17620), Eastern Neighborhoods Infrastructure Impact Fee (per Planning Code Section 423), or. 

fees, dedication or reservation requirements, and obligations for on-or off-site improvements. 

Impact Fees and Exactions shall not include the Mitigation Measures, Processing Fees, taX.es or 
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special assessments or school district fees (including CFD special taxes due under the Central . 

SOMA Plan), SFPUC Capacity Charges, and any fees,. taxes, assessments impositions imposed by 

Non-City Agencies, all of which shall be due and payable by· Developer as and when due in 

accordance with applicabk Laws.. A sample calculation of the applicable Impact Fees and 

Exactions is included in Exhibit P. 

~=1.=5_,_7 ___ "Interim Lease"· means a lease entered into· by Developer', as 

tenant, and the owner of the Temporary Relocation Site, for the temporary· flower market, 

consistent with the requirements of the Tri-P arty Agreement and this Agreement. 

1.58 !.!."JHL Fee Credit" has the meaning set forth in Section 6.9.l(a). 

-:h£1.59 :'Later Approval:.:: means (i) any other land rise approvals, 

entitlements, or per~ts from the City or any City Agency other than the Approvals, that are· 

consistent with the· Approvals and that are necessary or advisable for the implementation of the 

ProjeCt, including without limitation, design rev~ew approvals, improvement agreements, use 

permits, demolition permits, grading permits, site permi~s, Building permits, lot line adjustments, 

sewer and water connection pennits, major and minor encroachment permits, street and sidewalk 

modifications, street improvement permits, street space permits, permits to alter, certificates of 

occupancy, transit stop relocation perJ?Uts, subdivision maps, improvement plans; lot mergers, lot 

line adjustments, and re:-subdivisions. A Later Approval shall also include any amendment to the 

foregoing larid use approvals, entitlements, or permits,: or any. amendment to the Approvals that 

. . -
are sought by Developer and approved by the City in accordance with the standards set forth in 

this Agreement. 

B41.60 .'..'.j_,aw(sj.'.!.J: means the Constitution and laws of the United States, 

the Constitution and laws of the State of California, the laws of the City· and County of San 
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Francisco, and any codes, statutes, rules, regulations, or executive mandates thereunder, and any 

State or Federal court decision (including any order, injunction or writ) thereunder. The term 

-'-'-~Lawsi:_:. shall refer to any or all Laws as the context may require. 

~ 1.61 -'-'-~Law Adverse to. City-'-'-:_:. is defined in Section 6.&10.4. · 

~1.62 -'-'-paw Adverse to Developer-'-'-:_:. is defined in Section 6.&10.4. 

M-1..:::..1'-".6:..:::3 __ ~-'-'-,_;"Litigation Extension~" has the meaning set forth in Section 

57.1 "Loan Commitment" means the loan commitment made by a bona fide, 

.third party institutional lender to Alternate Lm1dlord to provide the Debt for the Permanent 

Facility in accordance with the terms of this Agreement. The Loan Comi'llitment '.Vill be subject 

to the approval of the City and Developer for consistency '~'ith this Agreement. 

-l-:@.1.64 .!.!.~Losses.!.!.:_:. has the meaning set forth.in Section 5.6. 

1.65 .!.!."Master Tenant" means the direct tenant or subtenant of Developer at 

any of the Existing Flower Market, the Temporary Relocation Facility, the Permanent' Off-Site 

Facility, or the New Wholesale Flower Market, as applicable. 

+.BGi.66 "Material Change.!.!.:_:. means any modification that would 

materially alter the rights, benefits or obligations of the City or Developer under this Agreement 

that is not consistent with the Central SOMA Plan or that (i) extends the Term, (ii) changes the 

permitted uses of the Project Site, (iii) decreases the Community Benefits,' (iv) increases the 

maximum height, density, or bulk by more than ten percent (10%) the size of the Project or 

changes the parking ratios (other than as permitted under the Central SOMA Plan), or (vi) reduces 

the applicable rate for the Impact Fees and Exactions. 
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+.41:-1.67 ~:.:_Mitigation Measures~: means the mitigation measures (as 

. defined by CEQA) applicable to the Project as set forth in the MMRP or that are necessary to 
. . 

mitigate adverse .environmental impacts identified through the CEQA process as part of a Later . 

Approval. 

-hfu!-1.68 ~:.:_Ml\1RP~: means. that certain mitigation :monitoring ·and 

reporting program attached hereto as Exhibit L. 

-1-:@1.69 ~:.:_Mortgage!.!.::_ means a mortgage, deed of trust or other lien on all 

or part of the Project Sit~, inch.1ding mezzanine financi~g, or the Alternativ~ Permanent Site to 

. secure an obligation made by the applicable property owner or hold~r of a lea·sehold interest. . 

+.Ml:70 !.!.:.:_Mortgagee!.!.::_ means (i) any mortgagee or beneficiary under a 

Mortgage, and (ii) a person or entity that obtains title to all or part of the Project Site as a result of 

foreclo.sure proceedings or conveyance or other action in lieu thereof, or ~ther remedial action. 

~.::..L'-'-7-"'1 ___ !.!.:.:_Municipal Code!.!.::_ means the San Francisco Municipal Code .. 

~1.72 . ~:.:_New City Laws!.!.: has the meaning set forth in Section 6.7. · 

65.1 "New Market Payment" has the meaning set forth in Section 3.6.4. 

-h€&1.73 "New Wholesale Flower Market" means the approximately 

125,000 square foot flower market to be construction(including 10,000 square feet of accessory 

retail) to be constructed on the Project Site as part of the Project, as )Ilore particularly described in 

the project description in Exhibit B.l. 

:h691.74 ~:.:_Non-City Agency~: means. Federal, State, and local 

governmental agencies that are independent of the .City and not a Party to this Agreement. 

+.+Gl.75. 

Workforce Development. 

~:.:_oEWD~::_ means the San Francisco Office of Economic and 
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·I +.-1-±-1. 7 6 ..'.'.:Official Records..'.'.: means the official real estate records of the 

City and County of San Francisco, as maintained by the City's Assessor-Recorder's Office. . . . 

69.1 "Option Period" has the meaning set f01:th in Section 3.3 . 

-h+Jl.77 ..'.'.:Party..'.'.: and ..'.'.:,Parties..'.'.: has the meaning set forth in the 

opening paragraph of this Agreement and shall also include any party that becomes a party to this 

Agreement, such as a Transferee. 

70.1 "Payment Notice" 11as the meaning set forth in s ectiori 3.4. 

· 70.2 "Payment Option" has the meaning set forth in Section 3.6 .. 

1.78 "Permanent "Permanent Off-Site Approvals" means the Permanent Off-

Site Building Approvals and the Permanent Off-Site Entitlement Approvals. 

1.79 "Permanent Off-Site Building Approvals" means the first site permit or 

first building permit issued by the City or any City Agency, other than the Approvals, for the 

Alternative Permanent Site and/or the Permanent Off-Site Facility..'.'., 

1.80 "Permanent Off-Site Entitlement Approvals" means any land use 

approval or ei1titlement issued by the City or any 'city Agency, other than the Approvals, that are 

necessary for the use of the Permanent Off-Site Facility and the Alternative Permanent Site as a 

wholesale flower market with ancillary retail uses, including without limitation Planning 

Commission and/or Planning Department entitlements, Planning Code amendments, and 

completion of CEQA review.· 

-h+Bl.81 "Permanent Off-Site Facility" means a permanent flower market 

facility to be constructed at the Alternative Permanent Site, in lieu of the New Wholesale Flower 

Market at the Project Site, pursuant to Section 3 and Exhibit F-1 to this Agreement, in the event 

. . 
the PaymentPermanent Off-Site Option is exercised:, as more particularly set forth in Section 3.7. 
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1.82 "Pennanent Interest Fre·e LoanOff-Site Master Lease" means a lease' 

for the Alternative Permanent Site entered into by Developer, as the landlord, and Master Tenant, 

as the tenant, for a term of no less than 34 .. 5 years or 35 vears, as approved by the City, after the 

relocation of the Vendors. 

-b+71.83 ~'Permanent Off-Site Notice" has the meaning set forth in Exhibit 

¥-Section 3.3. 

~"Permanent KRC Contribution" hasOff-Site Option?' means an option 

whereby in lieu of aNew Wholesale Flower Market at the meaning set forth in Exhibit F 3 . 

.:};79.1.84 .::project Site, a Permanent Lease" means Off-Site Facility is 

constructed at the lease or agreement bet\veen i\lternate ·Landlord and the. Tenant l\ssociation, 

and/or its members, for the construction and ase of theAlternative Permanent Facility, for not lf?SS 

than 15 years, that meets the requirements ofJhis Agreement. The Site aild leased pursuant to the 
. . ~ . 

Permanent Lease 'Yvill be subject to the approval of the City and Developer for consistency 'Yvith 

. this i\greement. The Parties 'Nill calculate the Nev.' Mm·ket Payment basec;l on the terms of the 

Permanent Lease, ·as either set forth in the actual document or in a signed letter of intentOff-Site 

Master Lease. 

73.1 "Permanent Site" has the meanjng set forth in Section 3.6.1. 

~1.85 "Phase" means either Phase l(a), Phase l(b) or Phase l(c), as 

applicable. 

-h82.1.86 'fPhase l(a)" means the issuance of a certificate of occupancy 

and/or final completion for the Blocks Building and the completion of the As.sociated Community 

Benefits· and· public improvements described in Exhibit H. If Paymentthe Stay Option is--net 

exercised, Phase l(a) will not be deemed complete until all Post-Development Subtenants·who 
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have entered into a Post-Development Sublease have been relocated back to the ProjeCt as pmt of 

the-Developer's relocation program in accordance with the Tri-Party Agreement. 

~-=-1'-".8'-'-7 ___ "Phase· l(b)" means the issuance of a certificat~ of occupancy 

and/or final completion for the Market Hall Building and the completion of the Associated· 

Community Benefits and public improvements described.in Exhibit H. 

h&4=1'-".8-"'8 ___ '·'Phase l(c)" means the issuance of a certificate of occupancy 

and/or final completion for the Gateway Building and the completion ·of the Associated 

Community Benefits and public improvements described in Exhibit H. 

~-=-1 '-".8""'9 ___ !.!.~Planning Code!.!.: means the San Francisco Planning Code. 

+.-84-=-1=.9--=-0 ___ .'.!.~lanning Commission!.!.: means the Planning Commission of 

the City and County of San :Francisco. 

+.-8-1--=-1.=9-"'-1 ___ .'.!.~lanning Department!.!.: means the Planning Department of the 

City and County ·of San Francisco. 

-1-.-&&1.92 !.!.~Planning Director!.!.: means the Director of Planning of the City 

and County of San Francisco. 

+.-&9=1=.9=3 ___ "Post-DeveloP:ment Subtenant" means each of those Existing 

Subtenants and Pre-Development Subtenants who pursuant to the terms of the Tri-Party 

. . 
· Agreement enter into a Post-Development Sublease with the Developerowner or master lessor 

thereof at the New Wholesale Flower Market. 

-:h9-Gl.94 .!.!.~Post-Development Sublease.!.!.:.:_ means a lease agreement at the 

New Wholesale Flower Market between the-Developer or the master lessor of the New Wholesale 

Flower Market and each Post-J:?evelopment Su'btenant. 

83.1 "Pre Development Costs" means the Tenant i\ssociation's and its 
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affiliates' documented third party costs of negotiating exhibits to this z\greement, the amen~-t 

. . 
to the Tri Party Agreement, and the long term lease for the Permanent Site, if applicable, and aU 

investigation, design, feasibility and other predevelopment costs relating to the Stay Option and 

the Payment Option, including the completion of design and construction documents for the 

Permanent Fqcility, permitting and entitlement costs, and all fees and ·costs of completing the. 

Permanent Facility other than construction costs,' all as approved by the City as set forth in this 

Agreement. 

+.W,1.95 "Pre-Development Subtenant" means each of those existing 

flower mart tenants who pursuant to, in accordance with the t(1rms, and after the execution, of tJ;le 

Tri-Party Agreement (and the Pre-Development Lease defined therein), entered into a lease-

agreementPre-Development Sublease· for space at the Project Existing Flower Market or the 

Temporary Relocation Site,' as applicable. Only Pre-Development Subtenants that remain in 

Good Standing, as defined in the Tri-Party Agreement, will have the right to move to (i) the New 

Wholesale Flower Market under the Stay Option, or (ii) the Permanent Off-Site prior to the 

construction of the Project and the Nev; \Vholesale Flov;er Market. Facility under the Permanent 

· Off-Site Option. 

~-=-1.=9-=-6 ___ !.'.:_Processing Fees!.'.:.:_ means the standard fee imposed by the City 

upon the submission of an application for a permit or approval,. which is not an Impact Fee or . . . 

Exaction, in accordance with the City practice on a City-Wide basis. 

-l-Ml.97 ~Project!.'.:.:_ means either the Project or the Project Variant, once 

deteriiJ.lned in accord.ance with Article 3, together with Developer's rights and ·obligations under 

this Agreement. 
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-h%1.98 .!.!.~Project Open Space.!.!.'_: means the privately owned, publicly 

accessible open space described in Exhibit I. 

-:h%-=-1.=9-"-9----,--_.!.!.~Project Site.!.!.: has the meaning set forth in Recital A, and as 

more particularly described in Exhibit A. 

4--.-9-71. 1 00 "Project Variant" means the mixed use development project 

described in Recital C and ExhibitB.2 and the Approvals . 

+.-9-8-1.101 .!.!.~Public Health. and Safety Exception.!.!.: has the meaning set 

forth in Section 6.+±-10.1. 

' +.-99--"'-l'-'!.1~0=2 __ .!..!.~Public Improvements.!.!.: means the following improvements: 

. . ' . 

(i) new sidewalks and sidewalk amenities at a width and· design to be determined by DPW and 

Planning Department staff in accordance with the Better Streets Plan, Central .SOMA Plan, and. 

Planning Code, (ii) curbs on the portions of Brannan, Fifth, Sixth, and Morris Streets adjoining 

the Project Site,-, Rre~p*laovvt.tin':l1g;-aofF--=:=:=:============ as outlined in thy drawings attached to the 

Approvals froni the Planning Coill.mission; (iii) off-site public open space improvements under 

the elevated portion of Interstate-SO between. 

1.103 .!.!."Relocation Date" means the date on which all of the Vendorswho wish 

to be relocated to the Temporary Relocation Facility, or to the Permanent Off-Site Facility, as 

applicable, are relocated by Developer in accordance with the Tri-P arty Agreement. 

. 91.1 ~Relocation Matters". has the meaning set forth in Section 3.6.2. 

.J.-.AG.±.l.1 04 "Second Payment"" has the meaning set forth in Section. 3.&.3 . 

1.105 "Relocation Option During Liti'gation Pendency" has the meaning set 

forth in Section 3.8.2(d). 
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1.106 "Relocation Site Approval". means land use approvals and Plannin~ Code 

exceptions applicable to the Temporary Relocation Site at 2000 Maiin set.forth on Exhibit Q, 

arid any land use approvals, entitlement, or permit, from the City or any City Agency, other than 

Approvals or Later Apptov~ls, that are necessary or advisable for the interim use of the . 

Temporary Relocation Site located at 2000 Marin by the Existing Subtenants and Pre-

Development Subtenants dur1ng the construction ofthe Project: 

-hl-m, 1.107 "SFFD" means the San Francisco Fire Department.. 

1.108 .'.'."SFFM" means San Francisco Flower Mart LLC, a California limited · 

liability company. 

h:l:OO-=-l.'-"1:..:::0~9 _ __,_."SFMTA.'.'.: means the San Francisco Municipal Transportation 

Agency .. 

. -:h-W41.ll 0 .'.'.~SFPUC.'.'.:_ means the San Francisco Public Utilities Commission. 

~1.111 !..'.~SFPUC. Capacity Charges.'.'.:. means ·all water and sewer 

capacity and connection fees and charges payable ·to the SFPUC, as and when due in a.ccordance 

with the-applicable City requirements. 

~ 1.112 · .'.'.~Stay Notice.'.'.:_ has the meaning set forth in Section 3.43. 

+.-l:-()11.113 . "Stay Option" hasmeans Developer construction of a New 

Wholesale Flower Market at the meaning set forth in Section 3.5Project Site . 

~1.114 .'.'.~Subdivision ·Code.'.'.: means the San FranCisco Subdivision 

Code. 

HOO 1.115 · .'.'.~Subdivision Map Act.'.'.:_ means the California Subdivision Map 

Act, California Government Code§ 66410 et seq. 
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+d-l-GL116 "Temporary Relocation Facility" means the temporary flower 

market facility to be built by. Developer (if at all) at no cost to the City or to the flower market 

Vendors, and meeting the requirements ofExhibit E. 

-h-H+l.l17 "Temporary Relocation Site" means ~a Viable site owned by . . 

Developer, or leased by Developer under the Interim Lease, for the Temporary Relocation 

Facility. +he--In the event the Stay Option is exercised, the Temporary Relocation Site will be at 

2000 Marin Street, \Vhich is the pre approvedso long as no other mutually agreeable Viable . . 

temporary site per the Tri Prnty f ... greement, unless an alter:native location is Viableselected by the 

Parties and app1~oved by Developer, the City and the Tenant Association. If has entered into an 

Interim Lease for 2000 Marin is not available because the BFPUC does not yet ovm the property 

. by October 30, 2019, the City and Developer may agree upon an alternative site as the Temporary 

Site provided that (a) the site \vill include not less than 115,000 square feet. of occupiable space 

"[or not less than 100,000 square feet if the City determines that the site it can ·properly 

accommodate all Existing Subtenants and Pre Development Sal?tenants that v1ish to relocate 

there], (b) the site v"lill accomniodate the Existing Subtenants1 and Pre Development Subtenants' 

continue·d operation of their basinesses in s-::1bstrn1tially the same manner as the Existing 

· Subtenrn1ts me operated· as of the date of the Tri Party f.<:greement, including an equivalent 

amount of private. and shared or common refrigeration as is available in the existing flower mart, · 

rn1d ·(c) the site allows all of the Existing Subtenants and Pre Development Subtenants to be . 

r:elocated together and at one time._,_ 

102.1 "Temporary Site Approval" means any land use approval, entitlement, or 

permit from the City or any City Agency, other than Approvals or Later ~\pprovals, that are 

necessm·y or advisable for the interim use of the Temporrn·y Site by the existing flov,rer market 
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tenants during the construction of the Project. The list of Tempm:ary Site i\pprovals, and the 

Pl~nning Code exceptions applicable td' the Temporary Site, at 2000 Marin are included in · 

Exhibit Q. 

-h±B1.118 "Tenant Association". means the San Francisco Flower Market 

Tenants' Association. 

1.119 !.:"Tenant Option Period" has the meaning set forth in Section 3.3. 

J-+141.120 "Term!.!.: has the meaning set forth in Section 2~2. 

-h-±-1-3-1.121 !.:~Third-Party Challenge!.!.: means any administrative, legal or 

equitable action or proceeding instituted by . any party other than the City or Developer 

challenging the validity or performance of any provision of this Agreement, the ·Project, the 

Approvals, Later Approvals, the CPE or other actions taken pursuant to CEQA, or other approvals 

under Law:s relating to the Project, any action taken by the City or Developer in furtherance of 

this Agreement,. or any combill:ation thereof relating to the Project. or any portion thereof. 

~1.122 :.:~TransferPL:...:Transfere#~ and .!:!.~Transferred Property:.:: 

have the meanings set forth in Secti·on 13.1, and in all events excludes (1) a transfer of ownership 

or memqers~p interests in Developer or any Transferee, (2) grants of easement or of occupancy 

rights for existing or completed Buildings or other improvements (including, without limitation,· 

space leases in Buiidihgs), arid (3) the placement of a Mortgage on the Project Site. 

~1.123 :.:~Transfer Agreement:.:: means that certain Agreement for 

. . . 

Transfer of Real Estate attached as Exhibit S for the transfer of ·property outside the Project Site 

from Developer to the City to be used by the City for the development of affordable housing or to . 

fund the development of affordable hOusing, as may be determined by City. 

~1.124 "Transfer Parcel" means vacant, unimproved land within· the 
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I· 
Central or Western. SoMa Pia~ Area, not less than 14,000 square feet, identified by Developer .and 

acceptable to MOHCD, for conveyance to the City in accordan~e with the Transfe~ Agreement; 

~1.125 "Transportation Program" means the transportation program set 

forth in Exhibit J. 

~1.126 "Tri-Party Agreement" me;ms that certain Tri-Party Agreement 

bet\veena.mong Developer, the Tenant AssoCiation, and the San Francisco Flmver Mart 

:bbGSFFM, dated as of June 26, 2015, and amended and restated on ____ , 2019. 

110.1 "Upfront PD ·Payments" has the meaning set forth in Section 1 to Exhibit 

~1.127 "Vendors" means the Existing Subtenants and Pre-Development 

Subtenants that wish to be relocated to the Temporary Relocation Facility or the Permanent Off-

Site Facility, as the context requires, in accordance with the Tri-Party Agreement and either the 

Pre-Development Master Lease or Permanent Off-Site Master Lease, as applicable. 

1.128 .!..'.:_Vested Elements.!..'." has the meaning set forth in Section 6.1. 

~1.129 "Viable". has the meaning set forth in Section &.h3.7 with respect 

to Permanent Off-Site Facility. For a Temporary Relocation Site, "Viable" means that the . . . . 

following conditions are met: (i) the site is in San Francisco; (ii) the site is or can be made vacant 

on a reasonable schedule, taking into account the time needed to obtain any governmental 

approvals required to use the site as a wholesale flower market with ancillaryretail uses; (iii) the 

size, configuration and location of the site is suitable for use as a wholesale flower .market and can 

accommodate the design and specifications set forth in Exhibit E for the Temporary Relocation 

Facility; (iv) the site is owned by Developer or under an Interim Lease with Developer; .and (v) 

the site has an existing building that substantiaJiy meets, or could be modified so as to 
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substantially meet, the requirements in Exhibit E foi· the Temporary Relocation Facility, or on · 

which such a building could. be constructed by Developer. 

112.1 "Viable" has the meaning set forth in Section 3.6.1. 

~1.130. .!!.~Workforce Agreement;"-: means the· Workforce Agreement 

attached hereto as Exhibit 0. 

1.131 "Zappettini Parcel" ineans Assessor's Lots 047 and 048 on Block 3778. 

-l--t4.-2 .. EFFECTIVE DATE; TERM 

115.2.1 . · Effective Date. This Agreement shall take effect upon the later of 

· (i) the fhll execution and delivery of this Agreement by the Parties and (ii) the date the Enacting 

Ordinance is effective and operative ("Effective Date")., 

116.=2=.2'-------=T:..=e=rm=·. The initial term of this Agreement shall cornrrience upon 

the Effective Date and shall continue in full force and effect f~r ten (10) years thereafter (the 

"Initial Term"), unless extended or earlier terminated as provided herein, provided however, that 

(i} the Initial Term shall be extended for each day of a Litigation Extension, and (ii) Developer 

shall have the right to terminate this Agreement with respect to the first Phase -±fat-upon 

completion of the first Phase--1-(at,., including all Associated Cominunity Benefits for the Phase 

1(a), as set forth in Section 8.1. If Dev~loper Coinmences Construction of the first Phase +Eat 

d.uring the Initial Term and thereafter continues to diligently prosecute the first Phase~ to 

completion, and is not in Default (or has cured a Default pursuant to Section 10.3) under this 

Agreement between the date of exercise and the date the Initial Term expires, then Developer 
. . . 

' 

shall have the right to extend the term of this Agreement for an additional five (5) years (the 

"Extended Term") by delivering to the City, at any time during the last year of the Initial Term, · 

· a notice of extension. The 5-year extension shall be automatic upon Developer's delivery of the 
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extension notice unless Developer is in Default (not including a Default that was cured pursuant 

to Section 10.3) at the time Developer sends the notice or before the start of the Extended Term, 

in which case the City may reject the nQtice by written notice of rejection to Developer. The term 

of this Agreement (the "Term") shall mean the Initial Term plus, if applicable, the Extended 

Term. The performance period or the term for any Approval or Later Approval shall be for the 
. . 

longer of the Term or the performance .Period or term otherwise applicable to such Approval or 

Later Approval. Following expiration ofthe Term, this Agreement shall be deemed termi'nated 

and of no further force or effect except for any provisions which, by theil; express terms, survive 

the expiration or termination of this Agreement. 

-l-l-+.2.3Phasing-:_,_ Developer shall completeanticipates completing Phase l(a) first, 

before PhaselPhase l(b) or Phase l(c.},); however, Developer may alter the anticipated phasing, 

including completion of multiple Phases simultaneously, so long as to complete the Flower 

Market Obligations and the Associated Community Benefits for Phase l(a) before thedescribed in 

Exhibit H are completed prior to Developer's receipt of certificates the first certificate of 
• . . . 1 • 

occupancy for the office portions of the Blocks Building or for.any of the other Buildings. 

Subject to the reqllirement to complete Phase l(a) first, Developm' may complete the Phases in 

any order and.ma~ develop Phases simultaneously. Phase or portion thereof. 

1 i8. TEMPORARY RELOCATION SITE AND PERMANENT OFF-SITE 

FACILITY 

3. 

+1.-9-:3.1 Temporary :Reiocation Site-:.,. Before Developer may begin demolition on 

the portion of the Project Site that is actively occupied by Existing Subtenants and Pre 

Development Subtenantsother than the Zappettini Parcel, Developer shall (a) obtain the exclusive 
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right to occupy (based on an Interim Lease or ownership interest) improved or unimproved re0-l 

property for use of the Temporary Relocation Site, consistent with the requirements of the Tri-

Party Agreement and this Agreement, (b) complete the Temporary Relocation Facility in 

accordance with the specifications set forth in Exhibit E (upon completion, the "Temporary 

Facility'')..,. and (c) move the Vendors that occupy the Existing SubtenantsFlower Market as of the 

Relocation Date and Pre Development Subtenants that wish to be relocated to the Temporary 

Relocation Facility (collectively;the ''Vei1dors").at no cost to the Vendors in accordance with the 

Tri-Party Agreement: Developer shall ensure that the Existing Subtenants and Pre Development 

Subtenants Vendors have the continuing right to occupy the Temporary Relocation Facilityunder 

the Interim Lease, on the same terms of their then-existing !ease&subleases· at the Project Site 

(subject to any negotiated changes in the Tri-Party Agreement) for not less than five (5six (6) 

years, including any extension options, from the date that the last of.the Vendors is moved to the 

Temporary Facility Interim Lease commencement date; provided the City m~y agree to a shorter 

term if the City determines that less time is needed for the completion of construction of the New 

Wholesale Flower Market or the Permanent Off-Site. Facility, whichever is the case: 

Notwithstanding the foregoing, Developer may skip the Temporary Relocation Facility and move 

the Existing Subtenants and Pre Development SubtenantsVendors straight to the Alternative 

Permanent. Site ifthe City selects the Payment Option and the Permanent Off-Site Option is 

selected when the Permanent Off-Site Fadlity at the Alternative Permanent Site has been 

completed by the i1!itial move date. is complete. 

119.1 PaymentPermanent Off-Site Option or Stay Option._,_. As set forth in this 

Article 3, the City shall elect either the PaymentPermanent Off Site Option or the Stay Option. 

Following the GityCity's election, Developer shall either (i) complete the New Wholesale Flower 

27 
599 



Market at the Project Site under the Stay Option, or (ii) m:ak:ecomplete the New Market Payment 

_tePennanent Off-Site Facility at the GityAlternative Permanent Site under the PaymentPermanent 

Off-Site Option; 

119.2 Option Period; Exercise Notice. In .accordance Vlith this i\rticle 3, the City 

shall exercise the_ Stay Option or the Payment Option on or before the date that is sixty (60) days 

following the Effective Date,_ 'Nithout extension for a Litigation Extension or Excusable Delay 

bat subject to extension as. set forth in Section 3.4 (the "Option :£eriod"). The City shall 

exercise the Stay Option or the Payment Option by delivery of 'vVritten notice to Developer in the 

form attached as Exhibit G 1 (the "Exercise Notice"). Developer has no right or obligation 'to 

consider v;hether any of the City's requirements for exercise of the Stay Option or the Payment 

Option have been satisfied, and Developer shall rely solely upon receipt of the Exercise Notice in 

the form attached in order to proceed with the Stay Option or the Payment Option, _as selected by 

the City. Developer has no right to condition or reject the City's exercise of the Payment Option 

or to determine _the locti.tion of the Permanent Site provided, for purposes of determining the New 

-Market Payment amount, the Permanent Site must substantially meet the· requirements in 

Exhibit F. 

119.3 Potential City Extension of the Option Period; Final City Election. During 

the Option Period, the Tenant z\ssodation, acting thro-....1gh counsel for the Tenant 1\ssociation, 

will send to the CityTenant Option Period. Tenant Association, acting through its counsel, will 

send to the City, with a copy to-Developer, a notice requesting that the City proceed with the 

Stay Option in the form attached as Exhibit G-2 (the "Stay Notice") or the Payment Option in 

the· form attached as Exhibit G 3 (the "Payment Notice"). If the City does not receive the 

Payment Notice or the Stay Notice before the end. of the Option Period, the City has the right, in 
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its sole discretion, ·to extend the Option Period by up to an additiona1 sixty (60) days (the 

"Extended Option Period") by providing to Developer a 'Nritten notice of extension; provided, 

the City shall in fact extend the Option Period. for the Extended Option· Period if the City 

receives a written req'<-~est to do so by the Tenant Associatio-n, acting through counsel for the 

·Tenant Association .. During the.Extended Option Period, if any, OE\VD and Planning· staff agree 

to meet hpd confer with the Tenant Association upon reqaest in m1 effort to identify or nmTow 

the' poten1;ial sites that may become the Permanent Site· and any related issaes. If, 

not;.vithstariding any such extension, the City still does not receive the Payment Notice or the 

Stay Notice before the end of the Extended Option Period, then the City shall elect either the 

Payment Option or the Stay Option based upon all of the information available as ·of such date. 

The City shall make such election by delivering the Exercise Notice to Developer, ';vith a copy to 

the Tenant. Association, vAtnin t:.venty (20) days follmving the end of the Extended Option 

Period. If .the City fails to send the Exercise Notice by the end of this t\venty. (20) day period, 

tben the City will be deemed to have selected the Payment Option .. 

. 119.4 Stay Option. If the Tenant Association elects the Stay Option and sends 

the Stay Notice before the end of the Option Perioc;l, the City \vill send the Exercise Notice to 

Developer electing the Stay Option, and the Payment Option shall terminate and be no further 

force or effect. Pe1:manent Off-Site Option in the form attached as Exhibit G-3 (the "Permanent 
. . . 

Off-Site Notice"} on or before thirty· (30) days after the Effective Date ("Tenant Option 
. . 

Period"). The Stay Notice or the Permanent Off-Site Notice shall be sent byUpon su0h olc0tion, 

DO'\'olo-por §hall proecod with the Ner;rl \Vfiolcsale Flower ·Market on tfie Pro_jeet Site and not the 

119.5 Payment Option. 
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119.5.1Permanent Site. The Payment Option is designed to provide 

for the construction of the Permanent Facility at' an alternative site proposed by the Tenant 

Association and approved by the City (the ''Permanent Site") .. 'Nhile the City expects 

that fue Tenant· i\ssociation will agree upon a Permanent Site that is Viable, the. City 

retains the right to select the Permm1ent Site if the Tenant l' ... ssociation does not select· a 

site in ~an Francisco that is Viable or the Tenant i\ssociation cannot othenvise agree on a 

site. Nothing in this z",.greement shall prevent the City from changing the Permanent Site 

upon disc~very that the . previously approved Permanent Site is no longer Viable, and 

nothing shall require the City to add funds to the Nev1 Market Pa)':Ulent in order to . 

complete the Permanent Facility at the Permanent Site. 

· · 119.5.2Viability. For purposes of viability of the Permanent Site 

under this sectiop:, a propose\1 ·site will be deemed "Viable" if the follO',ving conditions are 

met: (i) the site is in San Francisco and zoned for ind1c1strial use or a use that permits 

wholesale flmver market and ancillm·y uses; (ii) that site is or can be made vacant on a 

reasonable schedule, . taking into account the time needed to obtain any governmental 

approvals required to use the site as a 'vvholesale flo'vver mm·Jr.:et '.Vith ancillary uses; (iii) the 

size, configuration. and location of the site is suitable for use as a ',;vh~lesale flo'tver market 

and can accommodate the design and specifications set forth in Exhibit F 1 for the 

Permanent Facility; (iv) the site is mvned by an entity ',\'illing to enter into negotiations for 

a long term lease, consistent ',vith the requirements of this z",.greement and the Tri Party · 

Agreement, including the length of term, the rents payable by the vendors. 'tvith 

nondisturbance protectio~s for the vendors, and the construction of the Permanent Facility 

\Vith the Nev1 Market Payment; and (v)- the site has an existing building. that substantially 
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meets, or could be· modified so as to substantially meet, the requirements in Exhibit F 1 

for the Permanent Facility, or on which such a building could be constructed 'tVith the Nevv' 

Mmket Payment and other available funding sources. For pcu-poses of 'Aability of the 

Temporary Site under Section 3.1; a proposed site 'Nill be deemed "'~able" if the 

following conditions are met: (i) the site is zoned for industrial use or a use that permits 

wholesale flmver market and ancillary uses; (ii) the site is or can be made vacant on a 

reasonable· schedule, taking into account the time. needed to obtain any governmental 

approvals required to use. the site as a \Vholesale flower mmkeH,vith ancillary uses; (iii) the 
. . 

size, configuration ai1d location of the site is suitable for use as a 'Nholesale flmver market 

and can acoommodate the design m1d specifications set forth in Exhibit E for the 

Temporary Facility; (iv) the site is owned by an entity vlilling to enter into negotiations for 

the Interim Lease, consistent \Vith the requirements of this z\greement and the Tri Party 

Agreement, including the timely availability of the site, the length of term, the rents 

payable by the vendors vlith nondisturbance protections for the vendors; and (v). the site . . 

· has an existing building that substantially ·meets, . or could be modified so as to 

substantialiy meet, the requirements .in Exhibit. E fm: the Temporary Facility, or on '>Vhich 

such a buildil)g could be constructed v;ith the Ne'.V Mm·ket Payment and other available 

funding sources. 

119.5.3Exercise Conditions .. The City shall exercise the Payment 

Option if the following requirements are satisfied before expiration of the Optioe. Period, 

or the Extended Option Period if applicable. The City may waive any of the follmving 

requirements except for the requiren1ent set forth in subsection (c): 
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faf3.3. The City receives the Payment Notice from the Tenant Association's 

counsel, confinnirig that the Tenant Association has affirmatively voted and approved, at a duly 

noticed and held election in accordance with the Tenant Association's bylaws,--8+ to choose 

either the City's exercise of the PaymentStay Option, (2) one or more proposed locationsthe 

Permanent Off-Site Option; arid shall include, substantially in San Francisco, acceptable to tb.e 

form and content in the "Tenant Association, fm; the Permanent Site (and.identifying those sites), 

t Release and Indemnity" included in Exhibits G-2 and G-3, (1) a release of any claims by the· 

Tenant Association against the qty.regarding this Agreement, the Payment Option, the Tri-Party 

Agreement and any other related documents, the Temporary Site and theRelocation Site, New 

Wholesale Flower Market, the Alternative Permanent Site, and the relocation of vendors Vendors 

in connection with the Project or the Proj.ect Variant (collectively, the "Relocation Matters"), 

(42.) a release of any claims by the Tenant Association against Developer for the Relocation 

Matters, but excluding all of Developer's prospective obligations under this Agreement and any 

other agreement between the Tenant Association and Developer; and (.§.1) an indemnity by the 

Tenant Association, in favor of the City and Developer, for any claims made by any flower 

market vendor challenging any cif the Relocation Matters.;--and.:. 

(b) . Stay Option Exercise. If the Tenant Association elects the 

Stay Option and sends the Stay Notice before the end of the Tenant Option Period, the 

City will send the Exercise Notice in the form attached as Exhibit G-1 (the "Exercise 

Notice") to Developer within five business (5) days after receipt of the Stay Notice, 

electing the Stay Option if, on before the date that is sixty ( 60) days after the expiration 

of the Tenant Option Period ("Alternative .Option Period"), which mav be extended at 

Developer'sreguest by an additional thirty (30) days or longer ("Extended Alternative 
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Optjon Period"), Developer delivers to the City, with a copy to the Tenant Association,-

an executed Interim Lease for the Temporary Relocation Facility or proof of Temporary 

Relocation Site ownership. If the Stay Option is exercised the Permanent Off-Site Option 

. shall terminate and be no further force or effe.ct. Upon such election, Developer shall 

. proceed with the New Wholesale Flower Market on the Proiect Site and not the Project 

Variant.The Tenant l'.cssociation sends to the City ';vith .the Payment Notice,. a brief 

summary .of the advantages of the alternative sites proposed by the Tenant .,\ssociation 

. . . 

for the Permanent Site, ·,vhich may include to . the extent available ( 1) a preliminary 

budget for the improvements, ·as 'Nell as a statement of anticipated funding sources (on 

top of the New Marker Payment made by Developer, if any), and . (2) any additional 

information that the Tenant Association believes is relevant to. tht? determi1iation of 

Viability of the proposed locations; an·d 

(c) The Planning Director and the OEWD Director of 

Development determine, acting reasonably, that at}east one of the iocations proposed by · 

the Tenant i\ssociation is Viable for the Permanent Facility, or if not, that an alternative 

location for the Permanent Site selected by the City is Viable. 

3.4 

3.5 Permanent Off-Site Option Exercise. If the Tenant Association elects the 

Permanent Off-Site Option and sends the Permanent Off-Site Notice to the City before the end of 

the Tenant Option Period, the City shall exercise the Permanent Off-Site Option if. on or before 

the expiration of the Alternative Option Period or the Extended Alternative Option Perio~, as . 

applicable, Developer delivet~s to. the City, with a copy to the Tenant Association, preliminary 

conceptual plans for a Viable location in San Francisco for the Permanent Off-Site Facility, and 
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the City agrees that the proposed Alternative Permanent Site is Viable. If the Developer does not 

deliver the above-mentioned conceptual plans in a timely manner or if the City does not agree that 

the Alternative Permanent Site is Viable, the Extended Alternative Option Period is extended 

until such time when the plans are·delivered to the City or the City agrees that the Alternative 

Permanent Site is ·viable; as applicable. The City shall exercise the Permanent Off-Site Option by 
\ 

delivery ofthe Exercise Notice to Developer inthe form attached as Exhibit G-1 within five (5) 

business days after' receipt of the above-mentioned information from Developer. 

· 3.6 Tenant Failure to Exercise; Final City Election. If the City does not receive 

the Permanent Off-Site Notice or the Stay Notice before the end of the Tenant Option Period, the 

City has the right, in its sole discretion, to elect either the Permanent Off-Site Option or the Stay 

Option based upon all of the information available to it. The City shall make such eleCtion by 

delivering the Exercise Notice to Developer, with a copy to the Tenant Association, within fifteen 

(15) days after the Alternative Option Period or the Extended Alternative Option P~riod, as 

applicable. If the City fails to send the Exercise Notice by the end of such fifteen ( 15) day period, 

then Developer shall have the right to choose between the Stav Option and the Permanent Off-

Site Option. 

3.7 Permanent Off-Site Facility Construction. The Permanent Off-Site Option 

is designed to provide· for the renovation of existing building(s) and/or construction of new 

building(s) in order to create a permanent wholesale flower market at an Alternative Permanent 

Site by Developer (the "Permanent Off-Site Facility"). The Permanent Off-Site Facility . . 

·constructed by Developer shall be on a Viable Alternative Permanent Site. "Viable" for purposes 

of an Alternative Permanent Site means that the following conditions are met: (i) the site is in San 

Francisco; Cii) the site is not a publicly owned site; (iii) the site is mutually agreeable to Developer 
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. . . 
and Tenant Association; Civ) the site is either owned by Developer or leased by Developer for a 

term of at least 34.5 years or 35 years, as approved by the City; and (v) any lienholder with an 

interest in the site superior to the Permanent Off-Site Master Lease has provided reasonable non-

disturbance protections to the Master Tenant and to any subtenants under the Permanent Off-Site 

Master Lease; 

3.8 Completion of Design and Construction Documents. Following exercise of 

the PaymentPermanent Off-Site Option, Developer,-tl:le Tenant l\ssociation ancl City shall weffi .. 

together _v?ith the Alternate Lm1dlord to complete design and construction documents for. the . 

Permanent Facility, Off Site Facility consistent with the specifications in Exhibit F-1 and the 

Permanent Off-Site Master Lease, submit applications for the Permanent Off-Site Approvals to 

the City, and shall construct the Permanent Off-Site Facility in accordance with the specifications 

in Exhibit F-1. and the Permanent Off-Site Master Lease. 

3.8.1 If the Permanent Off-Site Option is exercised and any of the 

· following circumstances occur: (i) the Permanent Off-Site Entitlement Approvals are not 

initially granted within the approval deadlines for environmental determinations specified 

by Section 1( a) of Executive Directive No. 17-02 issued by Mayor E~win M .. Lee starting 

from the date of receipt of Developer's complete response to the first Notice of Planning 

Department Requirements issued by the Planning Department, subjectto a 60-day cure 

period for the Citv (such period to commence upon written notice from Developer to the 

·City and SFFM) to initially grant such Peimanent Off-She Entitlement Approvals and an 

extension period of up to one hundred twenty (120) days in the event that an 

administrative appeal is filed challenging the Permanent Off-Sit~ Entitlerlient Approvals, 

and provided that in no case shall the al;mroval time period be less than nine (9) months; 
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(ii) the Permanent Off-Site Building Approvals are notfinally granted within nine (9) 

months starting from later to. occur of the date the Permanent Off-Site Entitlement. 

Approvals are initially granted or the date of acceptance by the City of a complete 

application for Developer's first site p~rm.it or first building permit for the Alternative 

Permanent Site, subject to a 60-day cure period (such period to commence upon written 

notice from Developet. to the City and SFFM) for the City to fi~ally grant such Permanent · 

Off-Site Building Approvals and subject to an extension for the period of appeal in the 

event that the Permanent Off-Site Entitlement Approvals are appealed, up to 120 days; 

(iii) an administrative appeal or judicial challenge is filed by Tenant Association, SFFM, . 

or any vendor at the Existing Flower Market challenging the Permanent Off-Site 

Approvals, subject to a 60-day cute period (such period to commence upon written notice 

from Developer to the City and SFFM) for such partie~ to withdraw the administrative 

appeal(s) or expunge judicial challenge(s); or (iv) a judicial challenge is filed by ·any party 

challenging the Alternative Permanent Site Approvals .for the Permanent Off-Site Facility 

that results in the issuance of an injunction prohibiting the issuance of building permits, 

commencement of construction, and/or occupancy of the Permanent Off-Site Facility 

pursuant to the Per~anent Off~Site Approvals, subject to a 120-day cure period (such 

period to commence upon written notice from Developer to the City and SFFM) for the . 

injunction to be lifted, then all of the following shall apply: 

(a) Developer may terminate the Pre~ Development 

Lease by delivering six (6) months prior written notice to SFFM, with a copy to the City, 

and notwithstanding Section 3.1 requirements regarding commencement of demolition on 

the Project Site to the contrary, upon the Pre-DevelopmentLease termination Developer 
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may begin demolition of the Project Site and construction of the Project: and 

. (b) If Developer terminates the Pre:-Development 

Lease, theri upon delivery of Developer's termination notice pursuant to Section 3.8.1(a), 

Developer. shaU.provide.SFFM a right to relocate to the Permanent Off-Site Facility in an 

"as is" condition (",As Is Relocation Option"), which (unless SFFM elects to require 

Developer to construct the Permanent Off-Site Facility as descdbed in Section 3.8.l(c) 

below) means the condition existing at the Alternative Permanent Site as of SFFM's 

exercise of the As Is Relocation Option; and 

~(c) Within 60 days of the receipt of Developer's 

termination notice, SFFM·shall either: (i) accept the As Is Relocation Option, pursuanfto 

the terms of the Permanent Off-Site Master Lease, with the exception that the Permai1ent 

Off_.Site Master Lease shall be amended to provide for the acceptance of the Permanent 

Off,.Site Facility in an "as is" condition per Section 3.8.1(b ), and Developer shall provide . 

. . 

SFFM a payment of Fifteen Million Dollars ($15;000,000) for any tenant improvements 

SFFM elects to complete to the Permanent Off-Site Facility; or (ii) i"eject, or .fail to timely 

exercise, the As Is Relocation Option, in which case upon the effective date for the · 

termination of the Pre-Developmei1t Lease, Developer shall provide SFFM a payment of 

. Fifteen Million Dollars ($15,000,000), and Developer may utilize, lease, sell or encumber 

the Permanent Off-Site Facility and the Alternative Permanent Site in any manner it 

desires, consistent with zoning and ani required approvals, and the City shall process ffi 

Exhibit F 2. any permits or approvals for the Permanent Off-Site Facility and the 

Alternative Permanent Site in its normal course of permitting and shall.not unreasonably 

withhold any approvals for the Permanent Off-Site Facilitv or the Alternative Per1i.mnent . . 
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Site, provided that Developer shall dedicate new or existing space for production, 

distribution and/or repair ("PDR") use in an amount egual-to the sguare footage of legal 

PDR use existing at the Alternative Pernianent Site before the issuance of the Permanent 

Off-Site Approvals for a minimum of 34.5 years, at Developer's sole discretion, either at 

the Alternative Permanent Site, the Project Site: or any other site or sites in San Francisco. 

In the cases described in Section 3.8.1 (i), (ii), or (iv) above and if SFFM accepts the As Is 

Relocation Option pursuant to ~his Section 3.8.1(c), then in addition to its choice of 

remedies described in the foregoing sentence and despite termination of the Pre­

Development Lease, in lieu of the initial payment of $15,000,000, SFFM may choose to 

require Developer to diligently pursue the Permanent Off-Site Approvals and complete 

construction of the Permanent Off-Site Facility consistent with Exhibit F-1 and the 

Permanent Off-Site Master Lease for a period of twenty-four (24) months after SFFM's 

election, and if completion (i) occurs by the end of such period then upon completion 

Developer shall relocate all Vendors who wish to be relocated to the Permanent Off-Site 

Facility, or (ii) does not occur by the end of such period then Developer shall pay 

$15,000,000 to SFFM upon expiration of sue~ period. 

119.5.5 Pre Development Payments. l\:s set forth in Exhibit 

El_, the Developer shall pay to · the City Tv;o Hundred and Fifty Thousand Dollars 

($250,000) and Seven Hundred and Fifty T)lousand Dollm·s ($750;000) in Upfront PD 

Payments as part of Pre Development Costs, 'Nithin fifteen (15) and thirty (30) days 

follmving the Effective Date, respectively, so that. the City cm1 pay the ?arne to the Tenant 

Association for the Tenant t ... ssociation's and its affiliates' documented third party costs of 

negotiating exhibits to this t ... greement, the amendment to the Tri Party i\greement, 
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investigation, design, feasibility and other predevelopment . costs relative to the Stay 

Option and the Payment Option,. including costs incurred before the Effective Date .. The 

Tenant Association shall send invoices of Pre Development Costs incurred to the City,. for · 

appi:·oval and processing through the OE1,YD Development Director. Up~n exhaustion of 

the Upfront PD Payments, the Tenant l\ssociation shall invoic~ ·Pre Development Costs 

monthly or quarterly, or as othenvise ag;r~ed by the ·city, for revie'N and approval by the . 

City and Developer, \Vhich approval'vvill not be. unreasonably r,vithheld or delayed. The 

City, Developer and the . Tenant i\ssociation '.Vill meet regularly to review hudgets, 

invoices and contracts for all'Pre Development Costs, and to cooperate. on the completion 

of all design and consttuction .documentation for the Permanent Facility, as set forth in 

Exhibit F 2. If there is any disagreement bet\veen Developer and the Tenant Association 

~n the appropriateness or amount of any Pre Developnient Cost or any design element for 

·inclusion in. the Permanent Facility, the matter vlill be decided by the OE1ND 

· Development Director. For Pre Development Costs, Developer may pay amounts due and 

mving directly to the City or to the spt;)cified · contractor or entity (with standard 

documentati~n) that performed the 'iVerk. . Developer and. the Tenant i\:ssociation shall . 
. . ' . ' 

each maintain books· and records for all P1:e Development Costs and ·payments made by 

Developer and the Tenant ·l ... ssociation, respectively, \Vhich 'Nill be subject to City reviev,z 

and audit upon request. 

119.5.6Ne'.v Market Payment. Developer shall pay to tlie City the 

cievelopment cost payment. determined in accordance '.vith the Permanent Facility. 

specifications in Exhibit F 1 and using· the process in Exhibit F 2 (the . "New ·Market 

Payment"). . The Ne'tv Market Payment is designed to cover certain applicable costs 
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associated with the feasibility determination and leasing of the Permanent .Site and the 

design, permitting and construction ofthe Permanent Facility, based on the actual designs. 

and construction documents completed to date, and for any items not yet completed, based­

on the assumptions set forth iri Exhibit F including the rent schedule .. For s8ke of clarity, 

the New Mm·ket Payment includes all Pre Development Costs (based on actuals to date of 

det~rmination), and thus all amounts previously paid by Developer for Pre Development 

Costs, but excluding feasibility analysis costs, will be credited against the Ne'iv Market 

Payment. The process for determining the Nmv Market' Payment '>Vill begin v;ithin thirty 

(30) days follov?ing the earlier of (1) City's notice to Developer that all Pre Development 

Cost work has been completed, (2) the second mmiversary of the date that the last of the 

Existing Subtenants and Pre Development Subtenants has been moved to the Temporary 

Facility, or (3) the third anniversary of the Effective Date, subject to ·potential extension at 

the City's discretion in the event the above date is more than six (6) months av1ay from the 

mrticipated receipt of the first temporary certificate of occupancy for the Project. UVerv 

Market Payment timing by Developer.] 

119.5.7Use of Ne\'l Market Payment. Upon receipt, the City shall 

hold the Nev,r Market Payment for costs relating to the Permanent Facility. In no eve1rt 

shall Nev,r Market Payment funds be used to pay aliy vendor to retire, to go out of 

business, or to move its business to an alternative location. The funds shall be held by the 

City's Controller,. and the City shall establish disbursement procedures and safugum~ds to 

ens'dre that all New Market Payment · funds are properly· used and djsbursed . as 

contemplated by this Agreement. The New Market Payment funds may. be commingled 

with other funds of the City for, purposes of investment and safekeeping, but the City's 

40 

612 



Controller shall maintain records as part of the City's accoQnting system to account for all 

the expenditures a;nd the remaining balance. 

119.5.9 Payrnent l\:uthorization. By approving this i\greement, the 

Board of Supervisors understands that the City v,rill make payments, using Developer's 

. funds, to the Tenant Association or the Alternate Landlord or their contractors and agents, 

and the Board of Sapervisors authorizes the Controller, OEWD and other qty staff to take 

. such actions as needed to make such payments consistent V?ith this Agreement, including, 

if necessary, the assignment of a City vendor number for paymen.t notvlithstanding the. 

lack of a City ~011tract. The . City '.vaives or overrides any ordi~ances or processes that 

would otherv.'ise. prevent the City from making the payments cont~mplated by this 

z\greement. .Vlithout limiting the foregoing, the parties understand and agree that the New 

Market Payment are not City funds and the construction of the Pm:manent Facility is not a 

public work under Administrative Chapter 6. 

119.5.10 Contracting Safeguards. The City anticipates that 

the Tenant Association's or its landlord's construction contracts and professional services 

will be negotiated to ensure competitive market 1~ates, and that appropriate safeguards will 

be· established to ensure that there is no overpayment, self dealing or conflicts of interest. 

Contracts with funding from the Nevi Market Payment shall include First Source Hiring, 

prevailing v1age, and other City '.Vorkforce requirements. 

119.5.11 Excess Funds; If· Nev,r Market Payment funds 

remain unexpended upon completion of the Nev,r. Flower Market or ten (10) years 

follO\ving the Effective Date, \Vhichever is earliei\ the City shall use the unexpended funds 



. 119.6 
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then to the Permanent Site, provided that such moving costs are incurred no later than the end of 

·the Interim Lease or six years from the Effective Date, whichever is later. 

3.8.2 . In the event that a filing and pendency of a judicial 

challenge on-the Permanent Off-Site Approvals exists and was filed .by a party other than 

Tenant Association .. SFFM, or any vendor at the Existing Flower Market,· and no 

·injunction is issued preventing the issuance of the Permanent Off-Site Approvals, then 

during the pendency of such challenge Developer may ·not effect termination of the Pre-· 

Development Lease prior to the conclusion of such challen~e and may either wait for 
. . 

resolution of the challenge, or may proceed with· the construction of the Permanent Off-

Site Facility consistent with the Permanent Off--Site Approvais and Exhibit F-1 in which 

case all of the following shall apply: 

(a) · Unless prohibited by injunction,. City Agencies shall 

not stop.the proc~ssing or issuance ofbuilding permits or approvals due to such judicial 

challenge and, provided that Developer obtains any necessary Later Approvals, shall allow 

development of the Permanent Off-Site Facility to proceed consistent with the Permanent 

Off-Site Approvals; and 

(b) Developer shall give SFFM a right to relocate to the 

Permanent Off-Site Facility after the Developer's completion of the Permanent Off-Site 

Facility in accordance with Exhibit F.-1 and pursuant to the Permanent Off-Site Approvals 

("Relocation Option During Litigation Pendency''): and 

(c) Within 60 days of its receipt of the Developer's 

Relocation Option During Litigation Pendency notice, SFFM shall either: (i) accept the 

Relocation Option During Litigation Pendency, pursuant to the terms of the Permanent 
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Off-Site Master Lease, with the exception that the Permanent Off-Site Master Lease shall 

be amended to provide for SFFM acceptance of any limitations or restrictions (whether. 

occupancy or improve1nent related) which may be imposed by the verdict in the judicial 

challenge (subject to SFFM's right to pursue any appi·ovals or other authorizations to 

eliminate any compliance issues established by such a verdict), in which case Developer 

shall complete construction of the Permanent Off~Site Facility consistent with the 

specifications in Exhibit F-1, and upon the Relocation Date the Pre-Development Lease 

shall terminate; or (ii) reject or f~il to timely exercise the Relocation Option During 

Litigation Pendency, in which case the Pre-Development Lease shall terminate no less 

than six ( 6) months after delivery of the Relocation Option During Litigation Pendency 

notice, Developer shall provide SFFM a payment of Ten Million Dollars ($1 0,000,000), · 

and Developer may utilize, lease, sell or encmi1ber the· Permanent Off-Site Facility and the 

Alternative Permanent Site in an¥ manner it desires, consistent with zoning and any 

required approvals, and the City shall process any permits or approvals for the Permanent 

Off-Site Facility and the Alternative Pe1:manent Site in its normal course of permitting and 

shall not unreasonably withhold any approvals for the Permanent Off-Site Facility or the 

Alternative Permanent Site, provided that Developer shall dedicate new or existing space 

for production, distribution and/or repair ("PDR") use in an amount equal to the square 

footage of legal PDR use existing at the Alternative Permanent Site before the issuance of 

the Permanent Off-Site Approvals for a minimum of 34.5 years, at Developer's sole 

discretion, either at the Alternative Permanent Site, the Project Site, or any other site or 

sites in San Francisco.· 

3.8.3 In the event that the issuance of any element of the· 
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Permanent Off-Site Approvals ·is delayed as a result of (i) Developer's failure to provide 
. -- . . . 

requested additional information or. materials from City Agencies or to respond to City 

Agencies in a prompt and expeditious manner, or (ii) the filing or pendency of an 

administl'ative appeal or judicial challenge to any of the Petmanent Off-Site Approvals by 

Developer or its Affiliate, then the corresponding. period for the affected Permanent Off-

Site Approval shall be exte~ded by the length of such delay. 

~3.9 City Decisions-:_,_ Except where otherwise noted, all discretionary decisions 

relating to City actions under this Article 3 shall be made jointly by the Planning Director and the 

OEWD Director of Development. The Planning Director and the OEWD Director of 

Development wilf consult_ other City officials as they deem appropriate. 

~3.10No City Liability-:_,_ Following exercise of the PaymentPermanent Off Site 

Option, OEWD and Planning staff shall use good faith efforts to assist the tenant 

l\.ssociationDeveloper with the development of the Permanent Off-Site Facility at the fffi.aR.y 

selectedAlternative Permanent Site. ·Following exercise. of the Stay Option, OEWD and Planning 

staff shall use. good faith efforts to monitor an.d enforce Developer's obligations to build the New 

Wholesale Flower Market at the Project Site. But nothing in this Agreement shall create any City . 

liability to Developer, to the Tenant Association, to SFFM, or to any flower market Vendorvendor 

relating to the New Wholesale Flower Market, the :Permanent Off-Site Facility, or to the 

Relocation Matters. All interested persons are given notice, and understand and agree, that 

completion of the N~w Wholesale Flower Market or the Permanent Off-Site Facility will likely 

invol~e many challenges, and that no particular outcome can be guaranteed. By entering into this 

Agreement, the City is not guarantying the successful c?mpletion of the replacement market or . 

any other result. The City would not be willing to enter into this Agreement without this 
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provision. Without limiting Developer's indemnity obligations in this Agreement, if and to the 

extent that City is required to expend any funds or staff time defending this Agreement or any 

discretionary decisions made by the City related to this Article 3 or the Relocation Matters from a 

claim made by the Tenant Association or any flower market Vendor, the City may reimburse 

itself fr'om the Upfront PD Payments or the New Market Payment, if any (which shall, in turn,· 
. . 

reduce the amounts available for construction of the Permanent Facility).vendor, such funds and 

the costs of such staff time shall be included in City Costs. 

3.11 T1i-Party Agreement; Declaration of Restrictions. beveloper shall comply 

with its key obligations under the Tri-Party Agreement, including compliance with the rent 

schedule provided in Exhibit D and other key obligations summarized in Exhibit D. If the 

Permanent Off-Site Option is exercised, then prior to the earlier to occur of (i) issuance of the first 

certificate of occupancy for any portion of the Project (provided that SFFM has not rejected or 

failed to timely exercise either the As Is Relocation Option or the Relocation Option during 

Litigation Pendency pursuai_J.t to Section 3.8.1 or Section 3.8.2, in which case no Declaration of 

Restrictions shall be recorded against the Alternative Permanent Site), or (ii) commencement of 

the term of the Permanent Off-Site Master Lease, Developer shall record a Declaration of 

Restrictions (the "Declaration of Restrictions") against the Alternative Permanent Site 

c.onsistent with the form of document attached in Exhibit D-1 and revised as appropriate with 

such terms and conditions relating to this Agreement, the Permanent Off-Site Master Lease, and 

the Alternative Permanent Site, as the City may reasonably require. The term of the Declaration 

of Restrictions shall end upon termination of the Permanent Off-Site Master Lease and any· 

Deemed Consent Subleases (as defined in the Permanent Off-Site Master Lease), and upon such 

termination the Declaration of Restrictions shall no longer affect the Alternative Permanent Site . 
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The City requires recordation of the Declaration of Restrictions to assure that Developer's 

commitments to the rent subsidies pursuantto the Permanent-Off-Site Master Lease and its 

provision of the public benefit of a continued viable wholesale flower market in San Francisco are 

enforced. Developer's breach of the obligations described in Exhibit Dorin the Declaration of 

Restrictions. followingthe notice arid cure periods set forth1n Section 10.3. shall be a material 

breach of this Agreement. Developer will provide the City with any information-it requests 

relating to the Declaration ofRestrictions,·the Alternative Permanent Site, and the Permanent Off-

Site Facility in a timelymanner, including without limitation information customarily requested 

by the City's Assessor pursuant to California Revenue & Taxation Code, Sections 71, 441, and 

470 and the right to audit revenues and expenditures relating to the Alternative Permanent Site 

and the Permanent Off-Site Facility. The provisions of this Section 3.11- shall survive the 

expiration of this Agreement. · 

. 122.4. GENERAL RIGHTS AND OBLIGATIONS. 

123.__,_4'--'.l'-----"P""r'""o.J_::je::.:::cc::..t"""an""d~P..=.:ro=:.;jc:::e.::::ct"-:V-'-=ar"""'i'""an~t'-"'sc....:Co::::o""m=pl""i""'an~c~e'-w~it""h-"C~e""'r-"!:ta~in~D~e~sl~·g~n 

Requirements. Concurrently with the approval of this Agreement, certain Planning Code Text 

Amendments applicable to the Project were approved by the Board of Supervisors, as listed in 

·Exhibit R. 

. . . 

124.4.2 . Development of the Project. Developer shall have the vested right 

to develop the Project arid the Temporary Relocation Facility in accordance with and SUQject to 

the provisions of this Agreement, the Approvals, Later Approvals, and TemporaryRelocatim1 

Site Approvals with respect to 2000 Marin, and the City shall consider and process all Later 

Approvals for development of the Project and the Temporary. Relocation Facility at the . 

Temporary Relocation Site, in accordance with and subject to the provisions of this Agreement. 
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The Parties acknowledge (i) that immediately before the approval of this Agreement, the City 

approved and granted the Approvals for the Project as listed in Exhibit K, and (ii) that Developer 

may proceed in accordance with this J\greement with the construction and, upon completion, use 

and occupancy of the Project as a matter of right, subject to the attainment of any required Later 

Approvals and any Non-City Approvals, as needed. 

125.4.3 Workforce. Developer shall require project sponsors, contractors, 

consultants, s-ubcontractors and subconsultants, as applicable, to undertake workforce 

development activities in both the construction and end use phases of the Project in accordance 

with the Workforce Agreement. 

126.4.4 Community Facility Districts. The City intends to form a CFD 

under the CFD Act to finance or seek reimbursement of certain costs as set forth in the SOMA 

Plan. Developer shall not, at any time, contest, protest, or otherwise challenge the formation of 

the CFDs or other charges set forth in the Central SOMA Plan, or the-issuance of additional· 

bonds or other financing secured by CFD special taxes or the application of bond proceeds 

consistent with the SOMA Plan. Once established, Developer shall not institute, or cooperate in 
. ' 

any manner with, proceedings to repeal or reduce the Central SOMA Plan fees or the CFD 

special taxes. The provisions of this Section shall survive the expiration of this Agreement, and 

Developer shall include the requirements of this Section in any sale agreement or lease for all or 

part of the Property Project Site. 

m-4.5 Transfer Parcel.,._,_ Before the s-tanissuance of the first construction 

efdocument for the Blocks BuildingProject, the City, acting thr<mgh MOHCD, and Developer 

shall enter into the Transfer Agreement, substantially in the form attached as·Exhibit S, for the 

Transfer Parcel proposed by Developer and approved b,Y ·MOHCD. Developer shall convey the 
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Transfer Parcel to the City in accordance with the Transfer Agreement on or before issuance of 

the first certificate of occupancy for the Blocks Building.any J?cirtion of. the Project's first 

building. The City shall use the Transfer Parcel to. develop affordable housing; provided 1f the 

City decides Mter acceptance that it cannot develop affordable housing 6n the Transfer Parcel, 

the City may sell the Transfer Parcel and use the·net sales proceeds for affordable housing within 

the boundaries of Central SoMa, Eastern SoMa or Western SoMa Area Plans . 

. ~5. PUBLIC BENEFITS; DEVELOPER OBLIGATIONS AND CONDITIONS TO 

DEVELOPER'S PERFORMANCE 

129 .""-5,_,.1'------'---'C::=:.o""·rm=TP""~u~n""'it"-'y--"B""-f':=::=~n""_e""'fi""t"'"'s =E~x""'ce::::.:e"""d"-T""h:co:o""'s':"e'-"R:..:::e::::.:a:;;,.:_. ':l~ir=..:e::.::d:...:b=:...y'-E=x""'is""ti""n:og 

Ordinances and Regulations. The Parties acknowledge and agree that the development of the 

Project in accordance with this Agreement provide~ a number of public benefits to the City 

beyond those achievable through existing Laws, including, but not limited. to, those set forth in 

this Article 5 (the ...:~community Benefits.'.:}.-:1,. The City acknowledges and agrees that. a 

number of the Community Benefits would not be otherwise achievable without the express 

agreement of Developer under this Agreement.· Developer acknowledges and agrees that, as a 
. . 

result of the benefits to Developer under this . Agreement, Dev~loper ha~ received good and 

valuable consideration for its provision of the Corrimunity Benefits, and that the City would not 

be willing to enter into this Agreement without the Community Benefits. Paymynt or delivery of 

each of the Community Benefits is an· essential element to this Agreement and 'is tied to a 

specific phase of the Project; as· described in the Phasing Plan or elsewhere 1n this Agreement 

(with. each Phase, an "Associated Community Benefit"). Time is of the.essence with respect to 

the completion of the Community Benefits. 



I 

129.1.15.1.1 Community Benefits. Developer shall provide the 

following Community Benefits (collectively, the !.!.~Community Benefit Programs!.!.j-;-.:l_ 

(a) the. construction and development of the New Wholesale 

Flower Market on the Project Site or alternatively, if the PaymentPernianent Off-Site Option is 

exercised, payment of the Nev/1\.4arket Payment for construction and development of the New 

Flmver J\4arketPermanent Off--Site Facility at the Alte1'native Permanent Site in accordance with 

Article 3; 

(b) the rent subsidies describedper the Ti·i Party Agreement, in 

l ... rticle 3accordance with the rent schedule included in Exhibit D and the Declai·ation of - . 

Restrictions attached as Exhibit D-1; 

(c) the relocation of the Existing Tenants and Pre-

-Development Subtenants to the Temporary Relocation Site, and relocation of Post-Development 
. . 

Subtenants v;rho have .executed a Post-Development Sublease back to the Project Site or payment 

for the relocation to the-Alternative Permanent Site, as applicable, in accordance with Article 3 
. . 

and the Tri-Party Agreement, including the requifement that all Existing Tenants and Pre-

Development Subtenants shall be moved together at one time (the collective obligations in 

subparagraphs (a) through (c) shall be referred to as the "Flower Market Obligations"); 

described in Exhibit I; 

as Exhibit J; 

(d) the Workforce Program, as described in Exhibit 0; 

(e) the Project Open Space and Public Improvements, as 

(f) the Transportation Demand Management Program attached-
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(g) conveyance of the Transfer Parcel to the City, in 

accordance with the Transfer Agreement,. at no cost to City; 

(h) under the Project Variant, Developer shall construct a 

substdized child care center in Phase l(a), consisting o.f approximately 23,000 square feet at the 

Gate\vayBlocks Building, for lease to a qualified non-profit child care operator for ten (10) years 

at a cost not exceeding landlord's actual costs for operating expenses; al:1El . . . 

(i) the payment of $5 million to Mercy Housing California, to 

pay for-costs related to the Sunnydale Hub project, on or before the issuance of the first 

construction document for the Project (or P1:oject Variant).; and 

fi)(j) · the payment of $200,000 within sixty (60) days following 

the Effective bate, and each anniversary thereafter annually for a period of ten (10) years (i.e. a . 

total of $2,000,000), to support street cleaning efforts in SoMa. 

129.1.25.1.2 Conditions to Performance of Community Benefits. 

Developer's obligation to perform each Associated Commumty Benefit is expressly conditioned 

upon each and all of the following conditions precedent: 

(a) All Approvals and. Later Approvals for the applicable Phase 

· to which the Associated Community Benefit.is tied shall have been Finally Granted, including a 

Prop M allocation necessary to build that Phase con.sistent with the Approvals?. except to the 

extentthat such La,ter Approvals (andTem.poraryRelocation Site Approvals with respect to 2000 

Marin, if applicable) have not been Qbtained or Finally Granted due to the failure of Developer to 

timely initiate and then diligently and in good faith pursue such Later Approvals. Whenever this 

Agreement requires completion of an Associated Community Benefit with a Phase, the ·city may 

withJJ.old a certificate of occupancy fo:~; the Building in that Phase until the required Associated 
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Community Benefit is completed or Developer has provided the City with adequate security for 

completion of such Associated Community Benefit (e,g., a bond or letter of credit) as approved 

by the Planning Director in his or her sole discretion (following consultation with the City 

Attorney); and 

(b) Developer shall have Commenced Construction of the 

Building in the applicable Phase to which the Associated Community Benefit applies. 

130.=-5=.2'-----=N-'-o"-"--'A=d=d=it=io=n=al:::o......::;C=E'-"O'"""A-"'--"'R=e'--'-v=ie'--'-w~~=e'*gu=i=re=d=;-=-R=e=li=a=nc=e=--=on=--==C=P..::=E=-.:an=· =d 

Addendum for Later Approvals. The Parties acknowledge that the CPE and Addendum prepared· 

. . 
for the Project and 2000 Marin as the Temporary Relocation Site, respectively, complies with 

. . 

CEQA. The Parties further acknowledge that (a) the CPE and Addendum contain a thorough 

. environmental analysis of the Project, including the Temporary &tte,Relocation Site (with respect 

to 2000 Marin), and demonstrate that the Project's impacts were previously analyzed in the 

Central SOMA FElR and the Addendum, as the case may be; (b) the Mitigation Measures have 

been adopted to eliminate or reduce to an acceptable level certain. adverse environmental impacts. 

of the Project, and (c) the Board of Supervisors adopted CEQA Finding~. Accordingly, the City 

does not intend to conduct any further environmental review or mitigation under CEQA for any 

aspect of the Project vested under this Agreement. The City shall rely on the CPE and 

Addendum, ~o the greatest extent possible in accordance with applicable Laws, in. all future 

discretionary actions related to the· Proj ~ct; provided, however, that nothing shall prevent or limit 

the discretion of the City to conduct additional environmental review in connection with the 

Temporary Relocation Site or a change in the location of the Temporary" Relocation Site, the 

Permanent Site; affordable housing dedication site, or any Later Approvals to the extent that such 

additional environmental review is required by applicable Laws, including CEQA. 
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5.2.15.3.1 Compliance with CEQA Mitigation Measures. 

Developer shall comply with all Mitigation Measures imposed as applicable to the Project except 

' ' 

for any Mitigation Measures that are expressly identified as the responsibility of a different party 

or entity. Withoutlimiting the foregoing, Developer shall be responsible for the completion of 

all mitig~tion measurys identified as the responsibility of the .'.!.~owner-'-'-: or the .'.!.~project 

sponsor~:,_. The Parties expressly acknowledge that the CPE and the associated MMRP are 

· intended to l:le used in connection with each of the Later ApJ?rovals to the extent appropriate and 

permitted under applicable Law. Nothing in this Agreement shaillimit the ability o(theCity to 

impose conditions on ·any new, discretionary permit resulting from Material Changes as such . . . . 

conditions are determined by the City to be necessary to.mitigate adverse environmental impacts 

' . 
identified through the CEQ A process and associated with the Material Changes or otherwise to 

address significant environmental impacts as defined by CEq_ A created by an approval or permit; 

provided, however, any such c~nditions must be in accordance with applicable Law~ 

131.5.3. Nondiscrimination. In the performance of this Agreement; 

Developer agrees not to discriminate against any employee, City employee working with 

Developer's contractor or subcontractor, applicant for employment with such contraCtor or 

subcontractor, or against any person seeking accommodations, advantages, facilities, privileges, · 

services, or membership in all business, social, or other establishments or organizations, on the 

basis of the fact or perception of a person's race, color, creed, religion, national origin, ancestry, 

age, height, weight, sex, .sexual orientation, gender identity, domestic partner status, marital 

status, disability or Acquiredimmune Peficiency Syndrome or HN status (AIDS/HN status), or 

association with members of such protected classes, or in retaliation for opposition to 

discrimination against such classes. 
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13 2.=5,__,.4 __ ___::C=it-"-'yc.__C=o=s=t-"'R=e=c=o_,_ve=rc..)..:.y. 

132.1.15.4.1 Developer shall timely pay to the.CitJ:'all Impact 

Fees and Exactions applicable to the Project or the Project Site as set forth in Section 6.7. 

132.1.25.4:2 Developer shrul timely pay to the City all 

Processing Fees applicable to the p~ocessing or review of applications for the Approvals 

and Later Approvals. 

132.1.35.4.3 Developer shall pay to the City all City Costs 

incurred in connection with the drafting and negotiation of this Agreement, defend~ng the 

Approvals and Later Approvals, and in processing and issuing any Later Approvals or · 

administering this Agreement (except for the costs that are covered by Processing Fees), 

within s.ixty (60) days following receipt of a written invoice complying with Section 5.5.4 

from the City. 

132.1.45.4.4 OEWD shall provide Developer on a quarterly basis 

(or such alternative period as agreed to by the Parties) a reasonably detailed statement 

showing costs incurred by OEWD, the City Agencies and the City Attorney's Office, 

including the hourly rates for each City staff member at that time, the total number of 

hours spent by each City staff member during the invoice period, any addition31 costs . 

· incurred by the City Agencies and a brief non-confidential description of the work 

· completed (provided, for the City Attorney's Office, the billing statement will be reviewed 

and approved by OEWD but the cover invoice forwarded to Developer w!ll not include a 

description of the work). OEWD will use reasonable efforts to provide an accounting of 

time and costs from the City Attorney's Office and each City Agency in each invoice; 

provided, however, if OEWD is unable to provide ail accounting from one or more of such 
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parties, then OEWD may send an invoice to Developer that does not include the charges 

of such party or parties without losing any right to include such charges in a future or 

supplemental invoice but subject to the eighteen (18) month deadline set forth below in 

this Section 5.5.4. Developer's obligation to pay the City Costs. shall survive the 

termination of this Agreement. Developer shall have no obligation to reimburse the City .. . 

for" any City Cost that is not invoiced to Developer within eighteen (18) months from the 

date tb.e City Cost was incurred. The City will maintain records, in reasonable detail, with 

respect-to any City Costs and upon written request of Developer, and to the extep.t not 

confidential, shall make such \ecords available for inspection by Developer. 

132.1.55.4.5 If Developer in good faith disputes any portion of 

an invoice, then within sixty (60) days following receipt of the invoice Developer shall · 

provide notice of the amount disputed and the reason for the dispute, and the Parties shall 

use good faith efforts to reconcile the dispute as soon as practicable. Developer shall have 

no right to withhold the disputed amount. If any dispute is not resolved within ninety (90) . . . 

days following Developer's notice to the City of the dispute, Developer may pursue all 

remedies at law or in equity to recover the disputed. amount. 

133.5.5 Prevailing Wages. Certain contracts for work at the.Project Site 

may be .public works contracts if paid for in whole or part out of public funds, as the terms . . 

'-'public work" and "paid for in whole or part out of public funds" are defined iri. and subject to 

exclusions and further conditions under. California Labor Code sections 1720 - 1720.6. In 

connection with __ the Project, Developer shall comply with all California public works 

requirements as and to the extent required by. State law. In. ad<;lition, Developer agrees that all 

persons performing lahot in the construction of Public Improvements under this Agreement will 
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be·:· (1) paid not less than the Prevailing Rate of Wages as definedin Administrative Code section 

:6.22 and established under Administrative Code section 6.22(e), and (2) provided the same 

hours, working conditions, and benefits as provided for similar work performed in San Francisco 

County in Administrative Code section 6.22(f). Developer further agrees to employ Apprentices 

on the Public Improvement work in accordance with San Francisco Administrative Code Section 

. . 
23.61. Any contractor or subcontractor performing a public work or con·structing ·the Public 

Improvements must make certified payroll records and other records required ·under 

Administrative Code section 6.22(e)(6) available for inspection and examination Qy the City with 

respect to all workers performing covered labor. City's · Office of Labor Standards Enforcement 

("OLSE") enforces labor laws, and OLSE shall" be the lead agency responsible for ensuring that 

prevailing-wages are paid and other payroll requirements are met in connection with the work, as 

more particularly described in the Workforce Agre·ement. 

134.5.6 Indemnification .of City. Developer shall indemnify, reimburse, 

and hold harmless the City and its officers, agents and employees (the !.!..:.'_City Parties~~ from 

and, if requested, shall defend them against any and all loss, cost,. damage, injury, liability, and 
. . 

claims .P.t'.Losses~~ arising or·resulting directly or indirectly from_ (i) any third party claim 

arising from a Default by Developer under this Agreement, (ii) Developer's. failure to comply 

with any Approval, "Later Approval or Non-City Approval, (iii) the failure of any imp~ovements 

constructed pursuant to the Approvals or Later Approvals to comply with any Federal or State 

Laws, the Existing Standards or any permitted New City Laws, (iv) any accident, bodily injury, 

death, .personal injury, or loss of or damage· to property occurring on the Project Site (or the 

public right of way adjacent to the Project Site) in connection with the construction by Developer 

or its agents or contractors of any improvements pursuant to the Approvals, Later Approvals or 
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this Agreement, (v) a Third-:Party Challenge instituted against the City or any of the City Parties, 

(vi) any dispute between Developer, its contractors or subcontractors relating to the construction. 

of any part of the Project, ai).d (vii) any dispute. between Develop~r and any Transferee or any 

.subsequent owner of any of the Project Site relating to any assignmentof t~s Agreement or the 

obligations that run with the land, or any dispute b_etween Developer and any Transferee or other 

·person relating to which party is responsible for performing certain. obligations un~er ·this· 

Agreement, eac.h regardless of the negligence of and regardless of whether liability without fault . . 

is imposed .or sought to be imposed on the City or any of the City Parties, except to the extent 

that any of the foregoing indemnification obligations is void or otherwise unenforceable under 

applicable Law, and except to the extefit such 'Loss is the result of the negligence or willful 

misconduct of the City Parties. The foregoing indemnity shall include, without limitation, 

reasonable attorneys' fees and costs and the City's. reasonable cost of investigating any claims 

against the. City or the City Parties. All indemnifications set forth in this Agreement shall 

survive the expiration or termination of this Agreem~nt, to the extent such indemnification 

obligation arose from an event occurring before the expiration or termination of this Agreement. 

To the extent the indemnifications relate to Developer's obligations that survive the expiration or 

terrnination of this Agreement, the indemnifications shall survive for the term of the applicable 

obligation plus four ( 4) years. . 

~L VESTJNG AND CITY OBLIGATIONS 

136.6.1 Vested Rights. By granting the ~pprovals, the City has made ·a 

policy decision that the Project, as described in and as may be modified in accordance with the 

Approvals, is in-the best interests· of the City and promotes the public health, safety and welfare. 

Accordingly, the City in granting the Approvals and vesting them through this· Agreement is 
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limiting its future discretion with respect to Later Approvals and TemporaryRelocation Site 

Approvals to the extent they include elements that were approved as.part earlier Approvals. The 

criteria for City revww and approval of Later Approvals is set forth 111 Section 6;3: 

Consequently, the City shall not use its discretionary authority in considering and approving an 

application for Later Approvals or TemporaryRelocation Site Approvals with respect. to 2000 

Marin to change the policy decisions reflected by the Approvals or otherwise to prevent or to 

delay development of the Project or.the Project Variant as set forth in the Approvals. Developer 

shall have the vested right to develop the Project as set forth in thls Agreement, including 

without limitation ~ith the following vested elements: the locations and numbers of Buildings 

proposed; the land uses, height and bulk li~ts, including the maximum density, intensity .and 

gross square footages, the permitted ·uses, the provisions for open space, vehicular access and 

parking (including parking ratios), and the Prop. M allocation made for the Project on the . 

Effec;tive Date (collectively, the .'.!.~Vested Elements.'.!.;-:;_ provided the Existing Uses on the 

Project Site. shall also be includedas Vested Elements). The Vested Elements are subject to and 

shall be governed by Applicable Laws. The expiration of any building permit or Approval shall 

not ~imit the Vested Elements, and Developer shall have the right to seek and obtain .subsequent 

building permits or approvals, including Later Approvals and TemporaryRelocation Site 

Approvals with respect to 2000 Marin, at any time during the Term, any of which shall be 

governed by Applicable Laws. Each Later Approval and TemporaryRelocation Site Approvru, 

once granted, shall be deeme.d an Approval for purposes of this Section 6.1. 

137.6.2 Existing Standards. The City shall process, consider, and review 

all Later Approvals in accordance with (i) the Approvals, (ii) the San Francisco General Plan, the 

Municipal Code (including the Subdivision Code), and all other applicable ·city policies, rules 
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and . regulations, as each of the foregoing IS m effect on the ·Effective Date ~.LExisting 

Standards7,:1 as the same may be amended or updated in accordance with permitted New City 

Laws as set forth in Section 6.67, and (iii) this Agreement (collectively, :.::Applicable Laws~:l_ 

138.6,3 Criteria for Later Approvals. Developer shall be responsible for · 

obtaining applicable Later Approvals before the' start of construction that requires such 

approvals. The City, in granting the Approvals and vesting the Project through this Agreement; is 

limiting its future discretion with respect to Later Approvals to the extent that they are c.onsistent 

with the Approvals and this Agreement The City shall not disapprove applications· for Later 

· Approval based upon an item or element that is consistent the Approvals, and shall consider all 

such applications in accordance with City's customary practice, normal 9.iscretion and Applicable 

Laws, subject to the requirements of this Agreement. The City may subject a Later Approval to 

any condition that is. necessary to bring the Later Approval into compliance with Applicable 

Laws. For any part of a Later Approval request that has not been previously reviewed or 

considered by the applicable City Agency (such as additional details or plans), the City Agency 

. shall exercise its discretion consistent with the Approvals and the· Planning Code, and otherwise 

in accordance with the City's customary practice. Nothing .in this Agreement shall preclude· the 

City from applying ·New City Laws for any development not within the definition of the 

"Project" or the Temporary Relocation Site under this Agreement. 

3.6.4 Expeditious Processing of Subsequent Approvals. Upon the City's receipt 

from tfl.&-Developer Q[_a completed application (with any required -supporting documentation) . 
for one of more Later Approvals, Relocation Site Approvals, or Permanent Off-Site Approvals, 

the City shall use reas~mable efforts to promptly commence and complete all steps necessary to 

act on such applications in a timely way and in accordancewith applicable Laws. 
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4.6.5 Strict Building Code Compliance. Notwithstanding anything in this 

Agreement to the contrary, when considering any application for· a Later Approval, the City or . . 

the applicable City Agency shall apply the applicable provisions, requirements, rules, or 

regulations that are contained in the San Francisco Building Codes, including the Mechanical 

Code, Electrical Code, Green Building Code, Housing Code, Pll!mbing Code, Fire Code, and the 

Public Works Code and Subdivision Code and other uniform construction codes applicable on a 

City-Wide basis. This shall not be construed to prohibit exceptions, equivalencies, or other. 

administrative relief available under such Codes. 

5.6.6 Denial of a Later Approval or Temporary, Relocation Site Approval, or 

Permanent Off-Site Approval. If the City denies any application for a Later Approval that 

implements a Building that is part of the Project or a TemporaryRelocation Site Approval or . 

Permanent Off-Site Approval for the Temporary Relocation Site or Alternative Permanent Site; 

the· City must specify in writing the reasons for such denial and shall s"uggest modifications 

required for approval of the application. Any such specified modifications shall be consistent 

with this Agreement, earlier Approvals, and Applicable Laws, and City staff shall approve the 

application if it is subsequently resubmitted for City review and corrects o,r mitigates, to the 

City's .reasonable· satisfaction, the stated reasons for the earlier denial in a manner that is 

consistent and compliant with this Agreement, earlier Approvals and Applicable Laws, and does 

not include new or additional information or materials that give the City a reason to object to the 

application under the standards set forth "in this Agreement. 

fr.6.7 New City Laws.,..:. All future changes to Existing Standards and any other 

Laws, plans or polici~s adopted by the City or adopted by voter irutiative after "the Effective Date 

~.LNew City Laws~:J. shall apply to. the Project, the Project Site, and the Temporary 
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. Relocation Site except to the extent they conflict with this Agreement or the terms and 

conditions of the Approvals. In the event of such a conflict, the terms of this Agreement and the 

Approvals shall prevail, subject to the terms of Section 5.8. 

&.-:h+=6.'-'-7.:..::.1'--_N.ew City Laws shall be deemed to conflict with 

this Agreement and the Approvals if they: 

(a). limit or reduce the density or intensity of the Project or the · 

Temporary Relocation Site at 2000 Marin,. or any part thereof, or 'otherwise require any reduction 

in the square footage, number, or size of the proposed Buildings or change the location of 

proposed Buildings or change or reduc~ other improvements fro~. those permitted under the 

Approvals; 

(b) limit or reduce the height, bulk, or mass of the Project, or 
. . . 

any part thereof, or otherwise require ~y reduction in theheight, bulk, or mass of individual· 
. . 

Buildings or other improyements that are part of the P:roject under the Approvals;· 

(c) limit, reduce or change the location of vehicular access, or 

the amount or location of parking or loading from that permitted under the Approvals; 

(d) limit any land uses for the Project from that permitted 

under the Approvals ·or the Existing Uses; 

(e) change or limit the Approvals or Existing Uses; 

(f) materially delay, limit or control the rate, timing; phasi~g, 

or sequencing of the Project, including the consideration of the Phase l(b) Office Allocation as 

specified in Section 6.8(b), or demolition of existing buildings at the Project Site, except as 

expressly set forth inthis Agreement; 
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: (g) require the issuance of permits or approvals by the City 

other than those required under the Existing Standards, except for permits or approvals required 

on a City-Wide basis, that relate to the construction of ~mprovemerits, and that do not prevent 

constr.uction of the Project as intended by this Agreement; 

(h) limit or control the availability of public utilities, services 

or facilities, or any privileges or rights to public utilities, services, or facilities for the Project; 

(i) · impose any regulation or other requirement that controls 

commercial rents or purchase prices charged within the Project. or on the Project Si~e, except as 

set forth in this Agreement and the Tri-Party Agreement; 

(j) materially limit. the. processing or procuring of applications 

.and approva!s of Later Approvals that are consistent with Approvals; 

(lc)' impose new or modified hnpact Fees and Exactions on. the 

Project (as is expressly prohibited in Section 6.+9.2); or 

(1) Reduce the amount of allowable parking or loading for the 

Project or the Temporary $f.te..Relocation Site at 2000 Marin; or 

(m) +he-Negatively alter the Phase l(b) Office Allocation 

priority in Section 6.8(b). 

6-:-:1:-46 . 7 . 2 Developer may, at its sole discretion, elect to have a 

New City Law that conflicts with this Agreement be applied to the Project or ·the Project 

Site by giving the City written notice of its election to have a New City Law applied, in 

which case such New City Law shall be deemed to be an Existing Standard; 

~6.7.3 Developer shall have the right, from time to time 

and at any time, to file subdivision map applications (including phased final map 
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applications and development-specific condominium map or plan applications) vvith 

respect to some or all of the Project Site, to subdivide, reconfigure or merge parcels within 

the Project Site as is required or may be desirable in order to developer a particular phase 

of the Project the Project or to lease, mortgage or sell all or some. portion of it. The 

specific boundaries of parcels shall be.set by Developer and approved by the City during 

the subdivision process. Nothing in this Agreement shall authori~e Developer to 

subdivide or use any of the Project Site for purposes of sale, lease or financing in any 

manner that conflicts with the Subdivision Map Act or with the Subdivision Code. 

Nothing in this Agreement $hall prevent the City from enacting or adopting changes in the 

methods and procedures for processing subdivision and parcel maps so Jong as such 

changes do not conflict with the provisions of this Agreement or with the Approvals or 

Later Approvals. 

7.6.8 .. Proposition M Office Allocation. The Project includes up to 2,061,380 

gross square feet ("GSF") of office development proposed to be constructed in three phases: (i) 

·Phase 1(a) with up to 1,384,578 GSF of office, (ii) Phase 1(b) with up to 351,895 GSF of office; 

and (hi) Phase 1(c) with up to J24,907 GSF of office. Before the Effective Date, by Motion No. 

========~20~4tQ8Q5 (the "Office Allocation M()tion"), the Planning Commission adopted 

findings pursuant to Planning Code Section 321(b)(1) that up to 2,061,380 GSF of o~fice 

development at the Project Site contemplated by this Agreement and the Central SOMA Plan and 

Design Guidelines promotes· the public welfare, convenience and necessity, and in doing so it 

considered the criteria in Planning Code Section 321(b)(3)(A)-(G). The findings containe~ in the 

Office Allocation Motion are incorporated into this Agreement. Because the office development 

contemplated by the Project has been found to promote the public welfare, convenience. and 
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necessity, the .determination required under Section 321(b), where applicable, will be deemed to 

have been made for the entir~ Project (i.e., up to 2,061,380 GSF of office development 

undertaken consistent with the Project). 

(a) In the Office Allocation Motion, the Planning Commission also 

granted up to 1,384,578 GSF of Prop M office allocation for Phase 1(a). 

(b) . Additional Prop M allocations for Phase 1(b) and Phase 1(c)· are 

necessary for completion of the Project and to support the ·viability of the Associated Public· 

Benefits for each respective ;phase. An application for the Phase 1(b) and 1(c} Prop M 

allocations is on file with the Phmning Department under Case No. 2017-0006630FA. If 

Developer· is not then in ·d~fault under this Agreement, the Planning Commission shall ~onsider. 

the Phase 1 (b) office allocation at its first regularly scheduled hearing on or after October 17, 

2021, unless otherwise requested by the--Developer .. Developer shall notify the Planning Director. 

not le'ss than 60 days in advance of the hearing date to ensure that the matter is added to the 

calendar, and Developer has the right to. make changes to its existing application at any time . 

·before such notification date. Provided the design of the Phase l(b) office buildingProject 

remains consistent with the Office Allocation Motion, the Planning Commission shall give 

priority to the Phase l(b)additional office developJJJ:entallocation of no h~ss than 351.895 gsf 

under Sections 320-3~5 over-all office development proposed elsewhere in the City, subject to 

the existing priorities previously given to (a) the Mission Bay South Project Area; (b) the 

Transbay Transit Tower proposed for development on Lot 001 of Assessor's Block No. 3720; 

and (c) the Treasure Island development project. ·Notwithstanding the above, no office . 

development project can be approved that would cause the then applicable annual limitation 

contained in Planning Code. Section 3 21 to be exceeded, and the Planning Commission· shall· 
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consider the design of the Phase 1 (b) office buildingProject to confirm that it remains consistent 

with the Planning Commission's findings under Section 32l(b)(3)(A)-(G) in the Office . 

Allocation Motion. The requirements for Planning Commission approval described above will 

., apply to Phase·l(b)the Project except to the extent such application would be prohibited by_ 

applicable law. 

(c) Developer shall have the greate,r of the period provided by 

Applicable Laws or three (3) years from the date on which each Prop. M_. allocation .is granted 

under this Agreementeither the Stay Option or the Permanent Off-Site Option is exercised by the 

City to obtain a site permit for office development for the applicable phase of the Project, as may 
. . 

be. extended by a Litigation Extension (if ·any), but otherwise subject to the provisions of 

Planning Code Section 32l(d)(2). 

8.6.9 Fees and Exactions. 

8.1.16.9.1 Generally. The Project and the Temporary 

'Relocation Site'at 2000 Marin shall only be subject to the Processing Fees and Impact Fees: and · 

·Exactions as. set forth in this Section 6.7, and the City shall not impose any new Processing Fees 

or Impact Fees and Exactions on the development of the Project or the Temporary Relocation 

Site at 2000 Marin, or impose new conditions or requirements for the right to develop the Project 

or the Temporary Relocation Site at 2000 Marin (including required contributions· of land, public 
. . 

amenities or services) except as set forth in this Agreement. The Parties acknowledge that the 

provisions contained in this Section 6:7 are intended tQ implement the intent of the Parties that 

Developer have the right t~ develop the Project pursuant to specified and known crite~ia and 

rules, and that the City receive the benefits which will be conferred as a result of such 
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development without abridging the right of the City to actin accordance with its powers? duties 

and obligations, except as specific~ly provided in this Agreement. 

8.1.26.9.2 Inipact ~ees and Exactions. During the Term, as 

extended by the Litigation Extension (if any), no Impact Fees and Exactions shall apply to 

the Project (or the Project Variant) or components thereof except for .Ci) those Inipact Fees 

and Exactions specifically set forth on Exhibit P, and (ii) the SFPUC Capacity Charges, as . . 

expressly set forth below in this Section. The Impact Fees and Exactions and SFPUC 

Capacity Charges shall be calculated and determined at the time payable in accordance 

with the City requirements on that date, and the Parties acknowledge and agree that the 

Impact Fees and Exactions shall be subject to the Planning Department's final 

ccmfirmation once the applicable final land uses and Gross Floor Area are determined; 

provided.,Jil in determining the amount of the Impact Fees and Exactions during the Initial 

Term only (as extended by Lit.igation Extension, if any), the rates will be subject to annual 

escalation in accordance with the methodology currently provided in Planning Code 

Section 409 from the Effective Date to the date thatthe Applicable Impact Fee and 

Exaction is paid"', and (ii) the initial Jobs Housing Liri.kage Fee shall not be calculated 

from the Effective Date, but instead shall be set based on legislation per Ordinance No. 

251-19 (File No. 190548) to update the Jobs Housing Linkage Fee if adopted before the 

. date of payment (or; once adopted, the updated Fee amount will apply to payments made 

after the date of adoption), and thereafter shall adiust under Planning Code Section 409 as 

set forth in clause (i) above.· During the Extension Term (if any), Developer shall be 

subject to any increase or de.crease in the fee amount payable' and any changes to the 

methodology of calculation (e.g., use of a different index to calculate annual increases), 
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but will not be subject to any new types of Impact Fees ~nd Exactions or modification to 

existing Impact Fees and Exactions afte.r the Effective Date. No Impact Fees or Exactions 

shall apply to the u.se of the Temporary Relocation Site at 2000 Marin for pre-existing 

uses or for new spaces constructed for flower market tenants. 

(a) --Jobs-Housing Linkage Fee and Affordable 

Housing Site.Dedication. , Developer may satisfy all or a portion of its obligation under 

Planning Code Section 413 by utilizing the Ttansfer Parcel as a land dedication 

alternative (the."JHL Fee Credit") in accordance with Planning Code Sections 

249.78(e)(2) and 413.7. 

(b) Central SoMa Legacy Business and PDR Support 

Fund. In the event the Permanent Off-Site Option is exercised pursuant to Article 3, 

Develop.er shall deposit Twenty Million Dollars ($20,000,000) into a special fund or 

other account designated by the City (the "Central SoMa Legacy Business and PDR 

Support Fund") prior to issuance of the first construction document for the Project. 

Central SoMa Legacy Business and PDR Support Fund shall be used by the City to 

provide annual business grants to the Master Tenant under the Pennanent Off-Site Master 

Lease each year beginning in the fourth year of the lease term, up to the earlier to occur 

of (i) thilty-four (34) years after commencement of the Permanent Off-Site Master Lease, 

or (ii) exhaustion of funds in the Central SoMa Legacy Business and PDR Support Fund. 

The amount of such annual grant shall be determined bY the City's Controller in 

consultation with the OEWD Director of Development, a1_1d shall be based upon the 

amount which, in the Controller's best judgment, will assure a continuous revenue stream 

during the lease term and will also provide necessary support to the Master Tenant. 
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Notwithstanding the foregoing, if the City has not waived Twenty-Seven Million Five 

Hundred Thousand Dollars ($27 ,500,000) in Impact Fees and Exactions prior to issuance 

_of the first construction document for the Project, then Developer shall not have any -

obligation to deposit funds into the Flower Market Legacy Business Fund. At the end 34 

years, any unexpended funds shall be retained by the City to be used for job training, job 

retention. and other economic development purposes or shall be deposited into the fund 

from which it was diverted or the relevant successor fund. 

(c) - Eastern Neighborhoods Infrastructure Fee and 

Gateway Marker. Notwithstanding the provisions of Planning Code Section 423, 

Developer shall fund the design and complete the construction of an arch, monument, 

pillar or other physical marker, in a public location approved by the Planning Director, 

identifying the San Francisco Filipino Cultural Heritage District ("Gateway Marker"). 

The construction and permitting of the Gateway Marker shall be subject to the Planning 

Director's approval as to design and location, at his or her sole discretion following any 

required environmental.review. Upon approval of the design, if anv, the City shall enter 

into an in-kind agreement, using tl:ie City's standard form, to provide credit against 

.Developer's Eastern Neighborhoods Infrastructure Impact Fees under Planning Code-

Section423 in an amount equal to Developer's third party design and construction costs 

but not to exceed $300,000. In the event the Gateway Marker is not fully approved and 

permitted by the City three years after the Effective Date, the City may instead allocate 

$300,000 of the Developer's Eastern Neighborhoods h1frastnicture hnpact Fees paid, or 

to be paid, to the Cultural District Fund for SOMA Pilipinas Filipino CultUral Heritage 

District, administered by the Mayor's Office of Housing and Community Development . -
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under Administrative Code Section 10.100-52. 

~6.9.3· Processing Fees. Deveioper shall pay all Processing 

Fees in effect, on a City-wide basis, at the time that Developer applies for a Later 

Approval for which such Processing Fee is payable iri connection with the applicable part 

of the Project.. 

9.6.10Changes in Federal or State Laws. 

9AA6.10.1 City's Exceptions. Notwithstanding any provision 

in this Agreement to the contrary, each City Agency having jurisdiction over the Project 

shall exercise its discretion under this Agreement in a manner that is consistent with the 

public health and safety and shall at all times retain its respective authority to take any 

action that is necessary to protect the physical health and safety of the pu,blic (~he .'.!.:.:_Publjc 

Health and Safety Exception.'.!.):) or reasonably calculated and narrowly drawn to comply 

with applicable changes in Federal or State Law affecting the physical environment (the· 

.'.!.:.:_Federal or State Law Exception!'.j-;-:1 including the authority to condition or deny a 

Later Approval or to adopt a new Law applicable to the Project so long as such condition 

or denial or new regulation (i)(a) is limited solely to addressing a specific and identifiable 

issue in each case required to protect the physical health and safety of the public, or (b) is 

requi~ed tb comply with a Federal or State Law and in each case not fm ind~pendent 

discretionary policy reasons· that are inconsistent. with the Approvals or this Agreement 

and (ii) is applicable on a City-Wide basis to the sarrie or similarly situated uses and 

applied in an equitable· and non:-discriminatory manner. Developer retains the right to 

dispute any City reliance on the Public Health and Safety Exception or the Federal or State 

Law Exception. 
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9.1.26.10.2 . Changes·in Federal or State Laws. If Federal or 

State Laws issued, enacted, promulgated, adopted, passed, approved, made, implemented, 

amended, or interpreted after the Effective Date have gone into effect and (i) preclude or prevent 

compliance with one Qr more provisions of the Approvals or this Agreement, or (ii) materially · 

and adversely. affect Developer's or the City's rights, benefits or obligations under this 

Agreement, then such provisions of this Agreement shall be modjJied or suspended as may be 

necessary to ·comply with such Federal or State Law. In such event, this Agreement shall be 

modified only to the extent necessary or required to comply with such Law, subject to the 

provisions of Section 6.8.4, as applicable. 

9.1.36.i0.3 Changes to Development Agreement Statute. This 

Agreement h.as been entered into iri reliance upon the provisions of the Development Agreement 

Statute. No amendment of or addition to the Development Agreement Statute which would 

affect the interpretation or enforceability of this Agreement or increasethe obligations or 

diminish the development rights of Developer hereunder, or increase the obligations or diminish 

the benefits to the City hereunder shall be applicable to this Agreement unless such amendment 

or addition is specifically required by Law or is mandated by a court of competent jurisdiction. 
. ' . 

If such amendment or change is permissive rather than mandatory, this Agreement shall not be 

affected. · 

9.1.46.10.4 Effect on Agreement. If any of the modifications, 

amendments or additions described in this Section 6.8 would materially and adversely affect the. 

construction, development, use, operation, or occupancy of the Project as currently contemplated 

by the Approvals, or any material portion thereof, such that the Project, or the applicable portion 

thereof, becomes economically infeasible (a .'.!.:.:_Law Adverse to Developer.'.!.j-;:l then Developer 
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shall notify the City and propose amendments or solutions that would maintain the benefit of the· 

bargain (that is this Agreement) for both Parties. If any of the modifications, amendments or 

additions described in Section 6.8 would materially and adversely affect or limit the Community 

Benefits (a ~~Law Adverse to the City~~ then the City shall notify Developer· and propose 

amendments or solutions that would maintain the benefit of the bargain (that is this Agreement) 

for both P~ties. Upon receipt of a notice under this Section 6.8.4, the Parties agree to meet and 

confer in good faith for a period of not less than ninety (90) days in an attempt to resolve the · 

issue. If the Parties Gannot ~esolve the issue in ninety (90) days or such longer period as may be 

agreed to by the Parties, then the Parties shall mutually select a mediator at JAMS in San. 

Francisco for nonbinding mediation for a period of not less than thirty (30) days. If the Parties 

remain unable to resolve the issue following such mediation, then (i) Developer shall have the 

right to terminate this Agreement following a Law Adverse to Developer upon not less than 

. thirty (30) days prior notice to the City, and (ii) the City shall have the right to terminate this 

Agreement following a Law Adverse to the City upon not less than thirty (30) days pi:ior notice 

. . 
to Developer; provided, notwithstanding any such termination, Developer shall be required to 

complete the Associated Community Benefits for e·ach Building completed as set forth in Section 

10.6.l.l No Action to Impede Approvals. Except and only as required 

under Section 6.8 the City shall take no action under this Agreement nor impose any condition 

, on the Project that would conflict with this Agreement or the Approvals. An action taken or 

condition imposed shiill be deemed to be in conflict with this Agreement or the Approvals if such 

actions or conditions ·result in the occurrence of one or more of the circumstances identified in 

Section 6.6.1. 
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11.6.12 Estoppel Certificates. Developer may, at any time, and from time 

to time, deliver notice to the Planning Director requesting that the Planning Director certify to 

Developer·, a potential Transferee, or a potential lender to Developer, in writing that to the best of 

the Planning Director's knowledge: (i) this Agreement ~sin full force and effect and a binding 

obligation of the Parties; (ii) this Agreement has not been amended or modified, and if so · . 

amended or modified, identifying the amendmen~s or modifications and stating their date and 

providing a copy or referring to the recording information; (iii) Developer is not in Default in the 

performance of its obligations under this Agreement, or if in Default, to describe therein the 

nature and amount of any. such Defaults; (iv) the findings of the City with respect to the most 

recent annual review performed pursuant to Section 9; (v) the Effective Date of the Agreement;· 

and (vi) the names of the Mortgagee that are subject to receiving notices under Section 11.3. 

The Planning Director, acting on behalf of the City, shall execute and return such certificate . . 

within thirty (30) days following receipt of the request. The City acknowledges that third parties 

with a property interest in the Project Site, such as mortgagees,. actin~ in good faith,. may rely 

upon such a certificate. 

12.6.13 Existing, Continuing; Uses and Interim Uses. The Parties 

aclaiowledge that the Existing Uses are. lawfully authorized uses and may continue as such uses 

may be modified by the Project, provided that any modification thereof not a component of or 

contemplated by the Project is subject to Planning Code Section 178 and the applicable 

provisions of Section 6. Developer may install interim or temporary uses on the Project Site, 
' 

which uses must be consistent with those uses allowed under the Planning Code and the Central 

SOMA Plan .. 
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13.6.14 Taxes. Nothing in this Agreement limits the City's ability to 

impose new or increased taxes or special assessments, or any equivalent or substitute tax or 

assessment, provided (i) the City shall not institute, on its bwn initiative, proceedings for any 

new or increased special tax or special assessment for a land-secured financing district (including. 

the special taxes under the Mello-Roos Community Facilities Act of 1982 (Government Code§§ . . 

53311 ~t seq.) but not including business improvement districts or conimunity. benefit districts 

formed by a vote of the affected property owners) that includes the Project· Site unless the new 

.district is City-Wide or Developer gives its prior written consent to or requests such proceedings, 

and (ii) no such tax or assessment shall be targeted or directed at the Project, inch;tding; without 
. . . 

·.limitation, ~my tax or a~sessment targeted solely at all or any part of the Project Site. Nothing in 

the foregoing prevents the City from imposing any tax or assessment against the Project Site, or 

any portion thereof, that is enacted in accordance. with Law and applies to all similarly-situated 

. . 
property on a City-Wide basis. 

-1:-4:LNO DEVELOPMENT OBLIGATION 

There is no requirement under this Agreement that Developer initiate or complete 

develop:rh~nt of the Proj e~t, or any portion .thereof. There is also no requirement that 

development be initiated or completed within any period of time or in any particular order, 

subject to the requirement to complete Associated ~ornmunity Benefits for each Building 

commenced by Developer as .set forth in. Section 5 .1. The development of the Project is subject 

to numerous factors that are not within the control of Developer or the City, such as availability 

of financing, interest rates, access to capital, and similar.factors. Except as expressly required by 

. this Agreement, the City acknowledges that Developer may develop the Project in such order 

and at such rate and times as Developer deems appropriate within the exercise of its sole and 
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subjective business judgment. In Pardee Construction Co. v. City of Camarillo, 37 Cal. 3d 465 

(1984), the.California Supreme Court ruled that the failure of t?e parties therein to provide for · 

. . . . ' 

the timing of development resulted in a later adopted initiative restricting the timing of 

. . 
development and controlling the parties' agreement. It is. the intent of the Parties to avoid such a 

· result by acknowledging and providing for the timing of development oJthe Project in the 

manner set forth herein. The City acknowledges that such a right is consistent with the intent, 

purpose and understanding of the Parties to this Agreement, and that without such a right, 

· Developer's development of the Project would be subject to the'uncertainties sought'to be 

avoided by the DevelopmentAgreementStatute, Chapter 56 and this Agreement. 

+§.;..?L_MUTUAL OBLIGATIONS· 

16.8.1Notice of Completion, Revocation or Termination. Within thirty (30) days 

after any early revocation or termination of this Agreement (as to all or any part of the Project 

Site), the Parties agree to. execute a written statement acknowledging such revocation or 

termination, signed by the appropriate agents· of the City and Developer, and record such 

instrument in the Official Records. In addition, within thirty (30) days after Developer's request, 

when each Phase and all'of the Associated Community Benefits tied to that Phase have also been 

completed; the City and Developer shall execute and record a notice of completion in the form 

attached as Exhibit N for the applicable property. 

17.8 .2 General Cooperation;. Agreement to Cooperate. The Parties agree to 

cooperate with one another to expeditiously implement the Project in accordance with the 

Approvals, any Later Approvals, and this Agreement, and to undertake and complete all actions 

or proceedings reasonably necessary s>r appropriate to ensure that the objectives ·of this 

Agreement, the Approvals, and any Later Approvals, are implemented. Except for ordinary 
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administrative costs of the City, nothing· in this Agreement obligates the City to spend any sums 

. of money or incur any costs other than City Costs or costs that Developer reimburses through the 

payment of Processing Fees. The Parties agree .that the Planning Department (in consultation 

with OEWD) will act as the City's lead agency to facilitate coordinated City review of 

appUcations for the Project. Each City_ Agency responsible for reviewing ·any Later Approvals 

shall designate a single employee responsible for working with Developer and the Planning . . 

Department: (i) to ensure that all such applications to the City are technically sufficient and 

constitute complete applications and (ii) to interface with City. staff responsible for reviewin~ 

any application under this Agreement to facilitate an orderly, efficient approval process that 

avoids delay andredundancies. 

~-=-8.=2-'-'.1=--_D.eveloper shall assist and cooperate with the City at 

Developer's own expense in connection with any Third-Party Challenge. The City 

Attorney's Office may use its own legal s~aff or outside counsel in connec;tion with 

defense of the Third-Party Challenge, at the City Attorney's sole discretion. Developer 

shall rei~burse the City for its actual costs in defense of the action or proceeding, 

including but not limited.to the time and expenses of the City Attorney's Office (at the 

non-discounted rates then charged by the City Attorney's Office) and any consultants; 

provided, how.ever, Developer shall have the right to monthly invoices for all such costs. 

8.2.28.2.2 To the extent. that any such action or proceeding challenges 

or ·a judgment is entered limiting Developer's right to proceed with the Project or any 

material portion thereof under this Agreement (whether the Project is commenced or not), 

including the City's actions taken pursuant to CEQA, Developer may elect to terminate 

this Agreement. Upon any such termination (or, upon the entry of a judgment. 
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terminating this Agreement; if earlier), the City and Developer shall jointly seek to have . .. . . 

the Third-Party Challenge dismissed and Developer shall have no obligation to reimburse 

City defense costs that are incurred after the dismissal. Notwithstanding the foregoing, if 

Developer conveys or transfers some but not all of the Project, or a party takes title to 

Foreclosed Property constituting only a portion of the Project (and therefore, there is 

more than one party that assumes obligations of .'!.."Developer.'!.." ~nder this Agreement), 

then only the Party holding the interest in such portion of the Project shall have the right 
. ' 

to terminate this Agreement as to such portion of the Project and only as to such portion, 

and no temiination of this Agreement by such Party as to such ]=>arty's portion of the 

Project shall effect a termination of this Agreement as to any other portion of the Project. 

~8:2.3 · The filing of any Third Party Challenge shall not delay or 

stop the development, processing or construction of the Project or the issuance of Later 

Approvals unless the third party obtains a court order preventing the activity. 

·18.8.3 Good Faith and Fair Dealing. The Parties shall cooperate with each other 

and act in good faith in complying with the provisions of this Agreement and implementing the 

Approvals. 

19.8.4 Other Necessary Acts. Each Party shall use good faith. efforts to take such 

further actions as may be reasonably necessary to carry out this Agreement and· the Approvals in 

accordance with the terms of this Agreement (and subject to all applicable Laws) in order to 

provide and secure to each Party the full and complete enjoyment of its rights and privileges 

hereunder. 
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~L_PERIODI.C REVIEW OF DEVELOPER'S COMPLIANCE 

21.9.1 Annual Review. Pursuant to Section 65865.1.ofthe Development 

Agreement Statute and Section 56.17 of the Administrative Code (as of the Effective Date), at 

the beginning of the second week of each January following final adoption of this Agreement 

and for so long as the Agreement is iri effect (the .!.'.~Annual Review Dat4,:.:1 the Planning 

Director shall commence a review to ascertain whether Developer has, in good faith, compli~d 

with the Agreement. The failure to commence such review in January ·shall not waive the 

Planning Director's right to do so later in the calendar year. The Planning Director may elect to 

forego an annual review if no significant construction work occurred on the Project Site during 

. . . 
that year, or if such review is otherwise not deemed necessary. 

22.9.2Review Procedure. In conducting the required initial and annual reviews· of 

Developer's compliance v,;ith this Agreement, the Planning Director shall follow the process set 

forth in· this Section·9.2. 

22.1.19.2.1 . Required· Information from Developer. Within 

sixty (60) days following request by the Planning Director; Developer shall provide a 

letter to the Planning Direct?r explaining, with appropriate backup documentation (not 

including any proprietary or confidential information, to the extent any exists), 

Developer's compliance with this Agreement for the preceding calendar year, including, 

but not limited. to, compliancewiththe.requirements regarding Community Benefits .. The 

burden of proof, by substantial evidence, of compliance is upon Developer. The Planning 

Director shall post a copy of Developer's submittals on the Planning Department's 

website. 
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2'2.1.29 .2.2 City Report. Within sixty (60) days after Developer 

submits such letter, the Planning Director shall review the information submitted by 

Developer and all other available evidence regarding Developer's compliance with thi,s 

Agreem~nt, and shall consult with applicable City Agencies as appropriate. All such 

available evidence, including final staff reports, shall, upon receipt by the City, be made 

available as soon as possible to Developer. The Planning Director shall notify Developer 

in writing whether Developer has complied with the terms of this Agreement (the !.!.~City 

Reportg-,:1, and post the City Report on the Planning Department's w~bsite. If the 

Planning Director finds Developer not in compliance with this Agreement; then the City 

may purs:ue available rights and remedies in accordance with this Agreement and Chapter 

56. The City's failure to initiate or to timely complete the annual review shall not be a 

Default and shall not be deemed to be a waiver of the right to do so at a later date. All . 

costs incurred by the City under this Section shall be included in the City Costs'. 

~9.2.3. Effect on.Transferees. If Developer has effected a 

Transfer so that its interest in the Project Site has been divided between Developer and 

Transferees or between or among Transferees, then the an:p.ual review hereunder shall be 

conducted separately with respect to Developer and each Transferee, and if appealed, the 

Plapni~g Commission and Board.of Supervisots shall make its determinations and take its 

action separately with respect to Developer and each Transferee, as applicable, pursuant to 

Administrative Code Chapter 56. If the Board of Supervisors terminates, modifies or 

.talces such othyr actions as may be specified in Administrative Code Chapter 56 and this 

Agreement in connection with a determination that Developer or a Transferee has not 

complied with the terms and conditions of this Agreement, such action by the Planning 
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Director, Planning Commission, or Board of Supervisors shall be effective only as to the · 

Party to whoin the determination is made and the portions of the Project Site in which. 

such Party has an interest. 

~"'--9=. ?:..:....4..:-,_.........._cD=ef=a=u=lt. The rights and pqwers. of the City under 

this Section 9.2 are in addition to, and shall not limit, the rights of the City to terminate or. 

take other action under this Agreement on. account of the commission by Developer of a 

Default. 

±hlO. ENFORCEMENT OF AGREEMENT; DEFAULT; REMEDIES 

24.10.1 Enforcement. The only Parties to this Agreement are the City and 

Developer. Except as expressly set forth in this A~reement (for successors, Transferees and 

Mortgagees), this Agreement is not intended, and shall not be construed, to benefit or be 

enforceable by any other person or entity whatsoever. 

25.10.2 Meet and Confer Process. Before sending a notice of default in 

accordance with Section 10.3, the Party which may assert that the other Party. has failed to 

perform or fulfill its obligations under this Agreement shall first attempt to meet and confer with 

the other Party to discuss the alleged failure and shall perinit such Party a reasonable period, but 

not less than ten' (10) days, to respond to or cure such alleged failure; provided, however, the 

meet and confer process shall not he required (i) for any failure to pay amounts due and owing 

under this Agreement, or (ii) if a delay in sending a notice pursuant to Section 10.3 would 

impair, prejudice or otherwise adversely affect a Party .or its rights under this Agreement. The 

Party asserting such failure shall request that such meeting and ~onference occur within three (3). 

·business days following the request and if, despite the good faith efforts of the requesting.Party, 

such meeting has. not occurred within seven (7) business days of such request, then such Party 
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shall be deemed to . have satisfied the requirements of this Section and may proceed in 

accordance with the issuance of a notice of default under Section 10.3. 

. ' .. 
26.10.3 Default. The .follov>~ing shall constitute a ryefauit!.!.: under this 

Agreement: (i) the failure to make any payment within sixty (60) days following notice that such 

payment was not made when due and demand for compliance; and (ii) the. failure to perform or 

fulfill any other material term, provision, obligation, or covenant of this Agreemen~ and the 

continuation of such failure for a period of sixty (60) days following notice and demand for 

compliance. Notwithstanding the foregoing, if a failure can be cured but the cure c·annot 

reasonably be completed within sixty (60) days, then it shall not be considered a Default if a cure 

is commenced within said 60-day period and diligently prosecuted to completi~n thereafter. Any 

notice of default givt?n by a Party shall s·pecify the nature of the alleged failure and, where 

appropriate, the manner in which said failure satisfactorily may be cured (if at all). 

Notwithstanding any other provision in this Agreement to the contrary, if Developer conveys or 

transfers some but not all of the Project or a party talces title to Foreclosed Property constituting 

only a portion of the Project, and, therefore there is more than one Party that assumes obligations 

of ryeveloper.!!.: under this Agreement, there shall be no cross-default between the separate 

Parties that assumed Developer oblig~tions, provided City shall have the right to yvithhold Later 

Approvals for all or any part of the Project Site if Developer fails to fulfill the Fl?wer·Market 

Obligations as and when required under this Agreement~ Subject to the foregoing, a default by 

one ~Developer.!!.: shall not be a Default by any other .!!.~Developer!.!.: that owns or controls a 
. . 

different portion of the Project Site. For purposes ofthis Section 10, a Pc;rrty shall include all of 

its:Mfiliates who have an ownership interest in a portion of the.Project Sites, and therefore any 
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· termination or other remedy against that Party may include the same remedy against all such 

Affiliates. 

27.10.4 Remedies. 

~10.4. i . Specific Performance. Subjectto, and as limited 

by, the provisions of Sections 4-G£10.4.3, 10.4.4, and 10.5, in the event of a Default, the 

remedies available to a Party shall include specific performance of this Agreement in 

addition to any other remedy. available at law or in equity. 

~ 1 0.4.2 Termination. Subject to the limitation set forth in 

Section 10.4.4, in the event of a Dyfault, the non-defaulting Party may elect to terminate 

this Agreement by sending a notice of termination to the other Party, which notice of 

termination shall state the Default. Any such termination shall b~ effective uporr the date 

set forth in the notice of termination, which shall in no event be earlier than sixty (60) 

days following delivery of the notice. Consistent with Sections 10.3 and 13:3, there are no 

cross-defaults under this Agreement, and therefore if there is more than one "Developer" 

(as it relates to different parts of the Project Site), then any termination of this Agreement 

for Default will be limited to the Developer that sent or received the termination notice. 

~10.4.3 Limited Damages; The Parties have determined 

that except as set forth in this Section 10.4.3, (i) monetary damages are generally 

inappropriate, (ii) it would be extremely difficult and impractical to fix or determine the 

actual damages suffered by a Party as a result of a Default hereunder, and (iii) equitable 

remedies and remedies at law, not including damages but including specific performance 

· and termination, are particularly appropriat~ remedies for enforcement of this Agreement. 

Consequently, Developer agrees that the City shall not be liable to Developer for damages 
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under this Agreement, and the City agrees that Developer shall not be liable to the City for 

damages under this Agreement, and each covenants not to sue the other for or claim any 

damages under this Agreement and expressly_ waives its right to recover damages under 

this Agreement, except ·as follows: (1) either Party shall have the right to recover actual · 

damages only (and not consequential, punitive or special damages, each of which is 

hereby expressly waived) for a Party's failure to pay sums to the other Party as and when 

due under this Agreement, (2) the City shall have the right to recover actual damages for 

Developer's failure to make any pa.Yrnent due under any indemhity in this Agreement, 

(3) to the extent a court of competent jurisdiction determines that specific performance is 

· not an available remedy with respect to an unperformed Associated Community Benefit, 

the City shall have the right to monetary damages equal to the costs that the City incurs or 

will incur to ~omplete the Associated Community Benefit as determined by the court, 

. (4) either Party shall have the right to recover reasonable attorneys' fees and costs as set 

forth in Section 10.6, and (5)the City shall have the right to administrative penalties .or 

liquidated damages if and only to the extent expressly stated in an Exhibit to this 

Agreement or in the applicable portion of the San Francisco Municipal Code incorporated 

into this Agreement.=For purposes of the foregoing, .'.'.~actual damages.'.'.: means the actual 

amount of the sum due and owing under this Agreement, with interest as provided by 

Law, together with such judgment collection activities as may be ordered by the judgment, 

and no additional sums. 

n-h410.4.4 City Processing/Certificates of Occupancy. The 

City shall not be required to process any requests for approval or take other actions under 

this Agreement during any period in which Developer is in Default or Developer has 
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failed to pay amounts due to the City under this Agreement; provided, however, if 

Developer has conveyed or transferred some but not all of the Project or a party takes title 

to foreclosed Property constituting only a portion of the Project, and, therefore, there is 
. . ' 

.. more than one party that assumes obligations of .'.!.:Developer.'.!.:_ under this Agreement, 

then the City shall continue to process requests ·and take other actions as to the other 

portions of the Project so long as the. applicable Developer as to those portions is current 

on payments due the City (subject to the Flower Market Obligation provisions described 

below). The City ·shall have the right to withhold a final certificate of occupancy within a 

•' 

Phase until all of the Associated Community Benefits tied to that Phase, together with the 

Flower Market Obligations, have been completed or Developer has provided the City with· 

adequate security for completion of such Community Benefit (e.g., a bond or letter of 

credit) as approved by the Planning pirector in his or her sole discretion (following 

consultation with the City Attorney). For a Phase to be deemed completed, Developer 

shall have also completed all of the public open spaces and improvements for that Phase 

as set forth in Exhibit Hor in a Later Approval; provided, if the City issues a final 

certificate of occupancy before such itenis are completed, then Deveioper shall promptly 

complete such items following issuance. Notwithstanding ·anything to the contrary above, 

· the City shall have the right to withhold all certific?-tes of occupancy .and other Later 

Approvals Project~wide (against all Developers) if the Flower Market Obligatlons have 

not been satisfied when required. If the Payment Option has not been. exercised, the 

Parties· intend that the Post-Development Subtenants will be mmred back to the Project 

Site first, and agree that City can withhold certificates of occupancy and Later Approvals 

for space at the Project Site until all of the Post-Development Subtenants (not including 
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those who elect to move elsewhere) have moved back to the Project Site ~n accordance · 

with the Flower Market Obligations. 

28.10.5 Time Limits; Waiver; Remedies Cumulative. Failure by a Party to 

insist upon the strict or timely performance of any of the provisions of this Agreement by the 

other Party, irrespective of the length of time for which such failure continues, shall not 

constitute a waiver of such Party's right to demand strict compliance by such other Party in. the 

future. No waiver by a Party of any condition or .failure of performance, including a Default, 

shall be effective or binding upon such Party unless made in writing by such Party, and no such 

waiver shall be implied from any omission by a Party to take any action with respect to such 

failure. No express written waiver shall affect any other condition, action or i~action, or cover 

any other period of time, other than any condition, action or. inaction and/or period of time 

specified in such express waiver. One or more written waivers under any provision of this 

Agreement shall not be deemed to be a waiver of any subsequent ~ondition, action or inaction, . . 

and the pe~formance·of the same or any ~ther term or provision contained· in this Agreement. 

Nothing in ~his Agreement shall limit or wmve any other right or remedy available to a Party to 

seek injunctive relief or other expedited judicial and/or administrative relief to prevent 

irreparable harm. 

29.10.6' Attorneys' Fees. Should legal action be brought by either P;:rrty 

aga:inst the other. f~r· a Default under ~his Agreement or to enforce any provision herein, the 

prevailing .Party in such action shall be entitled to recover its reasonable attorneys' fees and costs. 

For purposes of this Agreement, !.'..~reasonable attorneys' fees and costs!.'.._: means the reasonable 

fees and expenses of counsel to the Party, which may include printing, duplicating and other 

expenses, air freight charges, hiring of experts and consultants, and fees billed for law clerks, 
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paralegals,.librarians, and others not admitted to the bar b_ut performing services under the 

supervision of an attorney. The term .'.!.~reasonable attorneys' fees and costs.'.!.:.'_ shall also 

include, without limitation, all such reasonable fees and expenses incurred with respect to 

· appeals, mediation, arbitrations, and bankruptcy proceedings, and whether or not any action is 

·brought with respect to the matter for which such fees and costs were incurred, For the purposes 

of this Agr~ement, the reasonable-fees of attorneys of City Attorney's Office shail be based on 

the fees regularly charged by private attorneys with the equivalent number of years of experience 

in the subject matter area of the Law for which the City Attorney's Office's services were 

rendere9. who practice in the City of San Francisco in law firms with approximately the same 

number of attorneys as employed by the Office of the City Attorney. 

JG.l.L_FINANCING; RIGHTS OF MORTGAGEES 

31.11.1 Developer's Right to Mortgage. Nothing in this Agreement limits 

the right of Developer to mortgage or otherwise encumber all or any portion of the Project Site 

for the benefit of any Mortgagee as security for one or more loahs. Developer represents that, as 

of the Effective Date, there are no Mortgages on the Project Site. 

32.11.2 Mortgagee Not Obligated to Construct. Notwithstanding any of 

the provisions of this Agreement (except as set forth in this Section and Section 11.5), ·a 

Mortgagee, including any Mortgagee who obtains title to the Project Site or any part thereof as a 

~esult of foreclosure proceedings, or conveyimce or other action in li~u thereof, or other remedial 

action, shall in no way be obligated by the provisions of this' Agreement to construct or complete 

the Project or any part thereof or to guarantee such construction or completion. The foregoing 

-provisions shall not be applicable to any party who, after a foreclosure, conveyance or other 
. . ~ . 

action in lieu thereof, or other remedial action, obtains title to some or all of the Project Site from 
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or through the Mortgagee, or any other purchaser at a foreclosure sate other than the Mortgagee 

itself, ·on which certain Associated Community Benefits must be completed as set forth in 

Section 5.1. Nothing in this Section or an·y other Section ·or provision of this Agreement shall be . . 

deemed or construed to permit or.authorize any Mortgagee or any other person or entity to 

devote the Project Site or any part thereof to any uses other than uses consistent with this 

Agreement and the Approvals, and nothing in this Sectiori shall be deemed to _give any 

Mortgagee or any other person or entify the right to construct any improvements under this 

Agreement (other than as set forth above for required Community Benefits or as needed to 

conserV-e or protect improvements or construction already made) unless or until such person or 

entity assumes Developer's obligations under this Agreement. 

33.11.3 Copy of Notice of Default and Notice of Failure to Cure to 

Mortgagee. Whenever the City shall deliver any notice or demand to the Developer with respect 

to any breach or default by the Developer in its obligations under this Agreement, the City shall 

at the same time forward a copy of such notice or demand to each Mortgagee having ·a Mortgage 

on the real property which is the. subject of the breach or default who has previously made a 

written request to the City therefor, at the last address of such ~ortgagee specified by such 

Mortgagee in such notice. In addition, if such breach or default remains uncured for the period 

permitted with respect thereto under this Agreement, the City shall deliver a notice of such 

failure to cure such breach or default to each such Mortgagee at such applicable address. A 

delay or failure by thy City to provide such notice required by this Section shall extend for the 

number of days until nottce is given, the time allowed to the Mortgagee for cure. In accordance 

· with Section 2924b of the California Civil Code, the City reque$tS that a copy of any notice of 

default and a copy of any notice of sale under any Mortgage be mailed to the City at the address 
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for notices under this Agreement. Any Mortgagee relying ori the protections set forth in this· 

Article 10 shall send to the City a copy of any notice of default and notice of sale. 

34.11.4 Mortgagee's Option to Cure Defaults. After receiving any notice 

of failure to cure referred to in Section 11.3, each Mortgagee shall have the right, at its option, to 

commence within the saJ;ne period as the Developer. to remedy or cause to be remedied any 

Default, plus an additional .reriod of: (a) thirty (30) days to cure a monetary Default; and 

(b) sixty (60) days to cure a non-monetary event of default which is susceptible of.cure by the 

Mortgagee without obtaining title to the applicable property. If an event of default is not cured 

. within the applicable cure period, the City nonetheless .shall refrain from exercising any of its 

remedies with respect to the event of.default if, within the Mortgagee's applicable cure period: 

(i) the Mortgagee notifies the City that it intends to proceed with due diligence to foreclose the 

Mortgage or otherwise obta~n title to the subject property; and (ii) the Mortgagee commences. 

foreclosure proceedings within sixty (60) days after giving such notice, provided that such period 

is tolled for any period during which the Mortgagee is prohibited from proceeding with 

foreclosure proceedings, e.g. due to a bankruptcy filing, and thereafter diligently pursues such 

foreclosure to completion; and (iii) after obtaining title, the Mortgagee diligently proceeds to 

cure those events of default: (A) 'which are required to be cured by the Mortgag.ee and are 

susceptible of cure by the Mortgagee, arid (B) of which the Mortgagee has been given notice by 

the City. Any such Mortgagee or Transferee of a Mortgagee who shall properly complete the 

improvements r~lating to the Project Site or applicable part thereof shall be entitled, upon written 

request made to the Agency, to a Certificate of Completion. 

35.11.5 Mortgagee's Obligations with Respect to the Property. 

Notwithstanding anything to the contrary in this Agreement, no Mortgagee shall have any 

87 

6$9 



I· 

obligations or other liabilities under this Agreement unless and until it acquires title by any 

method to all.or some portion of the Project Site (referred to hereafter as .'.!.Y'oreclosed 

· Property-7.-~ A Mortgagee that, by foreclosure under a Mortgage, acquires title to any 

Foreclosed Property shall take title subject to all of the terms and conditions of this Agreement, 

to the extent applicable to the Foreclosed Property, including any claims for payment or 

performance of obligations ·which are due as a condition to enjoying the benefits of this . . . 

. . 
Agreement and shall have all of the rights and obligations of Developer under this Agreement as 

to the applicable Foreclosed ·Property, including completion of the Associated Community 

Benefits under Section 5.1. Upon the occurrence and continuation of an uncured default by a 

Mortgagee or Transferee in the performance of any of the obligations to be performed by such 

Mortgagee or Transferee pursuant to this Agreement, the City shall be afforded all its remedies 

for such uncwed default as provided in this Agreement. 

36.11.6 No Impairment of Mortgage. No default by Developer under this 

Agreement shall invaliqate or defeat the lien· of any Mortgagee. No foreclosure of any Mortgage 

or other lien shall defeat, diminish, render invalid or unenforceable or ptherwise impair 

Developer's rights or obligations under this Agreement or constitute a def~ult under this · 

Agreement. 

37.11.7 Cured Defaults. Upon the curing of any event of default by any. 

Mortgagee within the time provided in this Article 10 the City's right to pursue any remedies 

with respect to the cured event of default shall terminate. 

J&l2. AMENDMENT; TERMJNATION; EXTENSION OF TERM 

39.12.1 Amendment or Termination. This Agreement may only be 

· amended with the mutual written consent of the City and Developer; provided that following a 
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Transfer, the City and Developer, or any Transferee, may amend this Agreement as it affects 

Developer or the Transferee and the portion of the Project Site owned by Developer or the· . . 

Transferee without affecting.other portions of the Project Site or other Transferees. Other than 

upon tb.e expiration of the Term and except as provided in Sections·2.2,=8.2.2, 8.4.2, and 12.2, 

. . 
this Agreem~nt may only be terminated with the mutual written consent of the Parties. Any 

amendment to this Agreement that does not constitute a Material Change may be agreed to by 

the ·Planning Director (and, to the extent it affects any rights or obligations of a City department, 

with the approval ofthat City Department). Any am~ndment that is a Material Change will 

require the approval of the Planning Director, the Planning Commission and the Board of . 

Supervisors (and, to the extent it affects any rights or obligations· of a City department, after 

consultation with that City department). 

40.12.2 Early Termination Rights. Developer shal( upon thirty (30) days 

prior notice to the City, have the right, in its sole and absolute discretion, to terminate this · 

Agreement in its entirety at any time if Developer does not Commence Construction on any part 
. . 

of the Project Site by the date which is five (5) years following the Effective Date. Thereafter, 

the City shall, upon sixty (60) days prior notice to Developer, have the right, .in its sole and 

absoiute discretion, to terminate this Agreement if the r;>eveloper has not Commenced 

Construction; provided Developer can preverit any such termination by the City by providing to 
. . .. 

the City notice, within the above sixty (60) day period, ofDevelop~r's intent to Co~ence 

C.oristruction and the Developer thereafter Commences Construction within one hundred twenty 

(120) days following delivery of Developer's notice to the City, or, if unable to actually 

Commence Construction within said time period, demonstrates reasonable, good faith and 

continuing efforts to Commence Construction, such as by pursuing all necessary Later 
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Approvals, and thereafter prom!JtlY Commences Construction upon receipt of the Later 

Approvals. 

41.12.3 Termination and Vesting. Any termination under this Agreement 

shall concurrently effect a terrriination of the Approvals=w~th respect to the termin·ated portion of 

· the Project Site, except as to any Approval pertaining to a Phase that has Commenced 

Construction in reliance thereon. In the· event of any termination of this Agreement by 

Developer resulting from a Default by the City and except to the extent prevented by such, City 

Default, Developer',s obligation to complete the Associated Community Benefits shall continue 

as to the Phase that has Commenced Construction and all relevant and applicable provisions of 

this Agreement shall be dee:n;ted to be in effect as such provisions are reasonably necessary in the 

construction, interpretation or enforcement to this Agreement as to any such surviving 

obligations. The City's andDeveloper's rights and obligations under this Section 12.3 shall 

survive the termination of this Agreement. 

·1 42.12.4 Amendment Exemptions. No issuance ~fa Later Approval, .or 

amendment of an Approval or Later Approval, shall by itself require an amendment to this 

Agreement, and no change to the Project that is permitted under the Central SOMA Plan shall by .· 

itself require an amendment to this Agreement. Upon issuance or approval, any such matter 

shall be deemed to be incorporated automatically into the Project and. vested under this 

Agreement (subject to any conditions set forth in the amendment or Later Approval). 

Notwithstanding the foregoing, if there is any direct conflict between the terms of this 

Agreemei).t and a Later Approval, or between this Agreement and any amendment to an 

Approval or Later Approval, then the Parties shall concurrently amend this Agreement (subject 

to all necessary approvals in accordance with this Agreement) in order to ensure the terms of this 
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Agreement are consistent with the proposed Later Approval or the proposed amendment to an 

Approval or Later Approval. The Planning Department and the Planning Commission, as 

applicable, shall have the right to approye< changes to the Project (or the Project Variant) as 

described in the Exhibits in keeping with its customary practices and the Central SOMA Plan, 

and any such changes shall not be deemed to conflict with or require an amendmentto this 

Agreement or the Approvals so long as they do not constitute a Material Change: If the Parties 

fail to amend this Agreement as set forth above when required, however, then the terms of this 

Agreement shall prevail over any Later Approval or any amendment to an Approval or Later 

Approval that conflicts with this Agreement. 

43.12.5 Extension Due to Legal Action or Referendum; Excusable Delay. 

~12.5.1 Litigation and Referendum Extension: If any 

litigation is filed challenging the Central SOMA Plan, the Central SOMA Plan FEIR, this 

Agreement, or an Approval having th~ direct or indirect effect of delaying this Agreement, 

or any Approval (including but not limited to any CEQA determin;;ttions), Relocation Site· 

· Approval, or Permanent -Off-Site Approval that is issued prior to the Relocation Date, 

including any challenge to the validity of this Agreement or any of its provisions, or if the 

Central SOMA Plan, this Agreement, or an i\pprcNalApprovaL Relocation Site Approval, 

or Permanent Off-Site Approval that is issued prior to the Relocation Date is suspended 

pending the outcome of an electoral vote on a referendum, then the Term of this 

-Agreement and all Approvals, Relocation Site Approvals, and Permanent Off-Site · 

Approvals that are issued prior to the Relocation Date shall be extended for the number of 

days equal to the period starting from the commencement of the litigation or the 

suspension. (or as to· Approvals, :fue--Relocation Site Approvals, and Permanent Off-Site 
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Approvals issued prior to the Relocation Date, the· date of the initial grant of such 

Approval, Relocation Site Approval, or Permanent Off-Site Approval issued prior to the 

Relocation Date) to the end of such litigation or suspension (a ~''Litigation 

Extension~:1 The Parties shall docu:rp.ent the start and end of a Litigation Extension in 

writing within thirty (30) days from the applicable dates. 

~ 12.5.2 .'.!.:Excusable Delay.'.!.: means the occurrence of an 

event beyond a Party's reasonable control which causes such Party's performance of an . 

obligation to be delayed, interrupted or prevented, including, but not limited to: changes in 

Federal· or State Laws; strikes or the substantial interruption of work because of labor. 

disputes; inability to obtain materials; freight embargoes; civil commotion, war or acts of 

terrorism; inclement weather, fire, floods, earthquakes, or otht1r acts of God; epidemics or 

quarantine restrictio?s; litigation; unforeseen site conditions (indU:ding archaeological 

resources or the presence of hazardous materials); or the failure of any governmental 

agency, public utility or communication service provider to issue a permit, authorization, 

consent or approval required to permit construction within the standard or customary time 

period for such issuing authority following Developer's submittal of a complete 

application for such permit, authorization, con~ent or approval, together with any required 

materials. Excusable Delay shall not include delays resulting from failure to obtain 

financing or have adequate funds, changes in market conditions,. or the rejection of permit, 

authorization or approval requests based upon Developer's failure to·satisfy the substantive 

requirements for the permit, authorization or approval request. In the event of Excusable 

Delay, the Parties agree that (i) the time periods for performance of the delayed Party's . 

obligations impacted by the Excusable Delay shall be strictly limited to the period of such 
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delay, interruption·or prevention and the delayed Party shall, to the extent commercially 

reasonable, act diligently and in good faith to remove the cause of the Excusable Delay or 

otherwise complete the delayed obligation, and (ii) following the Excusable Delay, a Party 

. shall have all rights andTemedies available under this Agreement, if the obligation is not 

· completed within the time period as extended by the Excusable Delay. If an event which 

m~y ,lead to an Excusable Delay occurs, the delayed Party shall notify the other Party in 

writing of such occurrence as soon as possible after becoming aware that such ev:ent may 
,.-

result in an Excusable De.lay, and the manner in which such occurrence is likely to 

substantially interfere with the ability of the delayed Party ·to perform under this 

Agreement. 

44.-13: TRANSFER OR ASSIGNMENT; RELEASE; CONSTRUCTNE NOTICE 

13.114.1 Permitted Transfer of this Agreement. At any time, Developer 
. . 

shall have tlie Tight to convey, assign or transfer all of its right, title and interest in and to q.ll or 

part of the Project Site (a ~"Transfer~:.:l without the City's consent, provided that it also 

transfers to such party (the ~"Transferee;;;D, all of its interest, rights or obligations under this 

Agreement with respect to such portion of the Project Site together with any portion required to 

complete the Associated Community Benefits for such portion=(the .'.'.~Transferred 

Property7.:1 Developer shall not, by Transfer, separate a portion of the Project Site from the 

Associated Community Benefits· tied to that portion of the Project Site without the prior written 

consent of the Planning Director. N?twithstanding anything to the contrary in this Agreement, if 

. Developer. Transfers one or more parcels such that there are separate Developers within the 

Project Site, then the obligation to perform and complete the Associated Community Benefits for 
. . . 

a Buil~ling·shall be the soleresponsibility of the applicable Transferee (i.e., the person cir entity 

93 
665 



j. 

that is the Developer for the legal parcel on which the Building is located); provided, however, 

·that any 01.1going obligations (such as open space operation. and maintenance) may be transferred 

to a residential, commercial or other management association ~.LCMA~:l on commercially 

r~asonable terms so long as the CMA has the financial capacity and ability to perform the 

obligations so transferred. 

13.214.2 Notice of Transfer. Developer shall provide not less than ten (10) 

days' notice to the City before any proposed Transfer of its interests, rights and obligations under 

this Agreement; together with a copy of the assignment and assumption agreement for that parcel 

(the .!.!.:Assignment and Assumption Agreement~:l,_ The Assignment and Assumption 

. Agreement shall be in recordable form, in substantially the form attached as Exhibit M . 

(including the indemnifications, the agreement and covenant not to challenge the enforceability 

of this Agreement, and not to sue the City for disputes between Developer and any Transferee) 

and any material changes to the atta<::hed form will be subject to the review and approval of~he 

Director of Planning, not to be· umeasonably withheld or delayed. The Director of Planning shall 

use good faith efforts to complete such review within thirty (30) days after receipt: with Sl}ch 

review being limited to confirming the Ass1gnment and Assumption Agreement satisfies the 

. requirements of this Agreement. Notwithstanding the foregoing, any Transfer of Community 

Benefit obligations to a CMA as Syt forth in Section 13.1 shall not require the transfer ofland or 

any other real property interests to the CMA. 

13.314.3 Rei ease of Liability. Upon recordation of any Assignment and 

Assumption Agreement (following the City's approval of any material changes thereto if 

· required pursuant to Section 13.2 above), t)le assignor shall be released from any prospective . . 

· liahlity or obligation under this Agreement related to the Transferred Property, as specified in 
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the Assignment and Assumption Agreement, and the assignee/Transferee shall be deemed to be 

Agreement,· if a Transferee Defaults under this Agreement,. such default shall not constitute a 

Default by Developer or any other Transferee with respect to any other portion of the Project Site 

and sha11 !J-Ot entitle· the City to terminate or modify this Agreement with respect to such other 

portion of the Project Site, except as otherwise provided herein. Additionally, the annual review 
' . 

provided by ·section 9 shall be condJ.Icted separately as to Dev:eloper and each Transferee and 

only as to those obligations that Developer or such Transferee has under this. Agreement. 

13.414.4 Responsibility for Performance. The City is entitled to enforce 

each and every such obligation assumed by each Transferee directly against the Transferee as if 

the Transferee were an original signatory to this Agreement with respect to such obligation~ 

Accordingly, in any action by the City against a Transferee to enforce an obligation assumed by 

the Transferee, the Transferee shall not assert as a defense against the City's enforcement of 

perfor:rn.ance of such obligation that such obligation (i) is attributable to Developer's breach or . . 

any duty ~r obligation to the Transferee arising out of the Transfer or the Assignment and 

Assumption Agreement or any other agreement or transaction between Developer and t~e 

Transferee, or (ii) relates to the period before the Transfer. The foregoing notwithstanding, the 

Parties acknowledge and agree that a failure to complete a Mitigation Measure may, if not 

completed, delay or prevent a different party's ability to start or complete a specific B).Iilding or 
. . 

improvement under this Agreement if and to the extent the completion of the Mitigation Measure 

is a condition to the other party's right to proceed, as specifically described in the. Mitigation 

- Measure, and Developer and all Transferees assume this risk. 

95 
667 



13.514.5 Constructive Notice. ·Every person or entity who now or hereafter 

owns or acquires any right, title or interest in or to any portion. of the Project Site is, and shall be, 

constructively deemed to have consented to every provision contained herein, whether or not any 

reference to. this Agreement is contained in the instrument by which such person acquired an 

interest in the Project Site. Every person or entity who now or hereafter owns or acquires any 

right, title or interest in or to any portion of t~e Project Site .and undertakes any development 

·activities at the Project Site, is, and shall be, constructively deemed to have consenteq and agreed 

to, and is obligated by all of the terms and conditions of this Agreement (as such terms and 

conditions apply to the Project Site or applicable portion thereof), whether or not any reference 

· to this Agreement is contained in the instrument by which such person acquired an interest in the . . . 

Project Site. 

13.614.6 Rights of Developer.· The pr<:>Visions in this Section 13 shall not be 

deemed to prohibit or otherwise restrict Developer from (i) granting easements or licenses to 

fq.cilitate development of the Project Site, (ii) encumbering the Project Site or any portion of the 

improvements thereon by any Mortgage, (iii) granting an occupancy leasehold interest in 

portions of the Project Site, (iv) entering into a joint venture agreement or similar partnership 

agreement to fulfill its obligations under this Agreement, or (v) transferring all or a portion of th~ 

Project Site pursuant to a foreclosure, conveyance in lieu of foreclosure, or other remedial action 

in connection with a Mortgage, and none of the foregoing shall constitute a Transfer for which 

the City's consent is required. 

-:14.-li,_DEVELOPER REPRESENTATIONS AND WARRANTIES 

14.116.1 Interest of Developer; Due Organization and Standing. Developer 

represents that it is the fee owner of the Project Site, with the right and authority to enter into this 
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Agreement. Developer is a Delaware limited liability company, duly organized and validly 

existing and in good standing under the Laws of the State of California. Developer has all 

requisite power to own its property and authority to conduct its business as presently condu?ted. 

Devdoper represents and warrants that there is no Mortgage, existing lien or encumbrance 

· recorded against the Project Site that, upon foreclosure or the exercise of remedie<s, would permit · 

the beneficiary of the Mortgage, lien or encumbrance to eliminate or wipe out the obligations set 

forth in this· Agreement that run. with applicable lahd. 

14.216.2 No Inability to ·Perform; Valid Execution. Developer represents 

and warrants that it is not a party to any other agreement that would conflict with Developer's 

. . 
obligations under this Agreement and it has no knowledge of any inability to perform its · 

obligations under this Agreement. The execution and delivery of this Agreement and the 

.agreements contemplated hereby by Developer have been duly and.validly authorized by all 

necessary action. This Agreement will be a legal, valid and binding obligation of Developer,' 

enforceable against Developer in accordance wit~ its terms. 

. 14.316.3 Conflict of Interest. Through its execution of this Agreement, 
. . 

D~veloper acknpwledges that it is familiar with the provisions of Section 15 .. 1 03 of the City's · 

Charter, Article rn; Chapter 2 of the City's Campaignand Governmental Conduct Code, and 

. Section 87100 et seq. and Section 1090 ·et seq. of the California Government Code, and certifies 

. . 
that it does not know of any facts which constitute a violation of said provisions and agrees that 

it will immediately notify the City if it becomes aware of any such fact during the Term. 

14.416.4 Notification of Limitation.s on Contributions. By exec~ting this 

Agreement, Developer acknowledges its obligations under section 1.126 of the City's Campaign 

and Governmental Conduct Code, which prohibits any person who contracts with, or is seeking a 
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contract with, any department of the City for the rendition of personal services, for the furnishing 

· of any material, supplies or equipment, for the sale or lease of any land or building, for a grant, 

loan or loan guarantee, orfor a development agreement, from making any campaign contribution 

to (i) a City elected official ifthe contract must be approved by that official, a board on which 

that official serves, or the board of a state agency on which an appointee of that official serves, 

(ii) a candidat~ for that City elective office, or (iii) a committee controlled by such elected 

official or a candidate for that office, at any time from the submission of a proposal for the 

contract until the later of eith~r the termin~tion of negotiations for such contract or twelve 

months after the. date the City approves the contract. The prohibition on contributions applies to 

each prospective p_arty to the contract; each member of Developer's board of directors; 

· Developer's chairperson, chief executive officer, chief fina11cial officer and c:hief operating 

officer; any person with an ownership interest of more than 10% in Developer; any subcontractor 

listed in the bid or contract; and any committee that is sponsored or controlled by Developer. 

Developer certifies that it has informed each such person of the limitation on contributions 

imposed by Section 1.126 by the time it submitted a proposal for the contract, and has provided 

the names of the persons required to be informed to the City department with whom it is 

contracting. 

1.6.16.5 14.5 Other Documents. To the current, actual knowledge of 

____ and ______ , after reasonable inquiry, no document furnished by Developer to 

the City with its application for this Agreement nor this Agreement contains any untrue statement 

of material fact or omits ·a material fact necessary to make the statements contained therein, or 

herein, not misleading under the circumstances under which any such statement shall have been 

made. 

98 
670 



14.616.6 . No Bankruptcy. Developer represents and warrants to the City that 

Developer has neither filed nor is the subject of any filing of a petition under the federal 

bankruptcy law or any federal or state insolvency laws· or Laws for composition of indebtedness . . . 

or fbr the reorganization of debtors, and, to the best of Developer's knowledge, no such filing is 

threatened. 

-!-* 17. MISCELLANEOUS PROVISIONS 

15.117.1 · · Entire Agreement. This Agreeniep.t, including the preamble 

paragraph, Recitals and Exhibits, and the agreements between the Parties specifically referenced 

in this Agreement, constitutes the ~ntire agreement between the Parties with respect to the 

subject matter contained herein. 

15.217.2 Incorporation of Exhibits. Except: for the Approvals which are 

listed soleiy for the convenience of the Parties, each Exhibit to this Agreei.D.ent is incorporated 

herein and made a part hereof as if set forth in full. ·Each reference to an Exhibit in this 

Agreement shall mean that Exhibit as it may be updated or amended from time to time in 

accordance with the terms of this Agreement. 

15.317.3 -Binding Covenants; Run With the Land. Pursua:o.t to Section 

. ~65864 et seq. of the Development Agreement Statute, from and after recordation of this 

·Agreement, all of the provisions, agreements, rights, powers, standards, terms, covenants and 

· obligations contai.ned in this Agreement shall be binding upon the Parties and, subject to the 

provisions of this Agreement, including without limitation Section 13, their respective heirs, 

successors (by merger, consolidation, or otherwise) and assigns, and all persons or entities 

acquiring the Project Site, any lot, parcel or any portion thereof, or any interest therein, whether 

by sale, operatiofl. of law, or in any manner whatsoever, and shall inure. to the benefit of the 
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Parties and their respective heirs, successors (by merger, consolidation or otherwise) and assigns. 

Subject to the provisions of this Agreement, inCluding without limitation Section 13, all 

provisions of this Agreement shall be enforceable during the Term as equitable servitudes and 

constitute covemints and benefits running with the land pursuant to applicable Law, including. but 

not limited to California Civil Code SectionS'ections 1468-1470. 

15.417.4 Applicable Law and Venue. This· Agreement has been executed 

and delivered in and shall be interpreted, construed, and enforced in accordance with the Laws of 

the State of California. All rights and obligations of the Parties under this Agreement are to be 

performed in the City and County of San Francisco, and. the City and County of San Francisco 

shall be the venue for any legal action or proceeding that may be brought, or arise out of, in 

connection with or by reason of this Agreement. 

15.517.5 Construction of Agreement. The Parties have mutually negotiated 

the terms and conditions of this Agreement and its terms and provisions have been reviewed and 

revised by- legal counsel for both the City and Developer. Accordingly, no presumption or rule . 

that ambiguities shall be construed against the drafting Party shall apply to the interpretation or 

enforcement of this Agreement. Language in. this Agreement shall be. construed as a whole ~nd 

in accordance with its true meaning. 'The captions of the paragraphs and subparagraphs of this 

Agreement are for convenience only· and shall not be considered or referred to in resolving 

questions of construction. Each reference in this Agreement to this Agreement or any of the 

Approvals shall be deemed to refer to this Agreement or the Approvals as amended from time to 

time pursuant to the provisions of this Agreement, whether or not the particular reference iefers 

to such possible amendment. In the .event of a conflict between the provisions of this Agreement 

and Chapter 56, the provisions of this Agreement will govern and control. 
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15.617.6 Project Is a.Private Undertaking; No Joint Venture or Partnership. 

The development proposed to be undertaken by Developer on the Project SHe is a private 

development. The City has no interest in, responsibility for, or duty to third persons concefi,ling 

any of said improvements. Developer shall exercise full dominion and control over the Project 

Site, subject only to the limitations and obligations of Developer contained in this Agreement. 

Nothing contained in this Agreement, or in any document executed in connection .with this 

Agreement, shall be construed as creating·. a joint venture or partnership between the City and 

Developer. Neither Party is acting as the agent of the other Party in any respect hereunder. 

Developer is not a state or governmental actor with respeCt to anY activity conducted by 

Developer hereunder. 

15.717.7 Recordation. Pursuant to the Development Agre¢ment Statute alid 

Chapter 56, the Clerk of the Board of Supervisors shall have a copy of this Agreement recorded . . . 

in the Official Records within ten (10) days after the Effective .Date of this Agreement or any 

amendment thereto, with costs to be borne by Developer. 

15.817.8 . Obligations Not Dischargeable in Bankruptcy. Developer's · 

obligations under this Agreement are not dischargeable in bankruptcy. . . 

15.917.9 Survival. Following expiration of the Term, this Agreement shall 

be deemed terminated and of no further force and effect except for any provision which, by its 

express terms, survive the expiration or termination of this Agreement. 

15.10i7.10 Signature in Counterparts. This Agreement may be executed in 

duplicate counterpart originals, each ofwhich is deemed to be an original, and all of which when 

taken together shall constitute one and the same instrument. 
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15.1117.11 .Notices. Any notice orcommunication required or author!zedby 

this Agreement shall be in writing and may be delivered personally or by registered mail, return 

receipt requested. Notice, whether given by personal delivery or registered mail, shall be 

deemed to have been given and received upon the actual receipt by any of the addressees 

designated below as the person to whom notices are to b~ sent. Either Party to this Agreement 

may at any time, upon notice to the other Party, designate any other or additional person or 

address in substitution of the person and address to which such notice or communication shall be 

given. Such notices or communications shall be given to the Parties at their·a~dresses set forth 

below:· 

To City: 

John Rahairri 
· Director of Planning 

San Francisco Planning Department 
1650 Mission Street, Suite 400 
San Francisco, California 94102 

. with a copy .to: 

Dennis J. Herrera, Esq. 
City Attorney 
City Hall, Room 234 

: i Dr. Carlton :B: Goodlett Place 
·San Francisco, CA 94102 
Attn: Real Estate/Finance, Flower Mart Project 

To Developer: 

Kilroy Realty Corporation 
100 First Street, Suite 250 
San Francisco, CA 94105 
Attn: Regional Vice President, SF 

with a copy to: · 

Reuben, Junius, & Rose, LLP 
One Bush Street, Suite 600 
San Francisco, GA 94104 . 
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Attn: Daniel Frattin or Tuija Catalano 

15.1217.12 .Limitations on Actions. Pursuant to Section 56.19 of the 

Administrative Code, any decision.of.the Board of Supervisors made pursuant to Chapter 56 

shall be final. Any court action or proceeding to· attack, review, set aside, void, or annul any 

final decision or determination by the Board of Supervisors shall be commenced within ninety 

(90) days after snch .~ecision or determination is final ·and effective. Any court action or 

proceeding to attack, review, set aside, void or annul any final decision by (i) the Planning· 

Director made pursuanfto Administrative Code Section, 56.15(d)(3) ·or (ii) the Planning 

Conirnission pursuant to Administrative Code Section 56.17(e) shall be commenced within 

ninety (90) days after said de.cision is final. 

15.1317.13 Severability. Except as is otherwise specifically provided for in 

this Agreement with respect to any Laws which ~onflict with this Agreement, if any term, . 

provision, covenant, or condition of this Agreement is·held by a court of competent jurisdiction 

to be invalid, void, or unenforceable, the remaining provisions of this Agreement shall continue 

in full force and effect unless enforcement of the remaining portions of this Agreement would be 

Unreasonable Of gtossly inequitable under all the circUm$tanCes or \VOUld frustrate·the purposes 

of this Agreement. 

15.1417.14 MacBride Principles. The City urges companies doing business in · 

. N~rthern Ireland. to move toward resolving employment inequities and encourages them to abide 

by the MacBride Principles as expressed in San Francisco Administrative Code Sectimi. 12F.1 et 

seq. The City also urges San Francisco companies to do business with corporations that abide by 

the MacBride Principles. Developer acknowledges that it has read and understands the above· 

.. 
statement of the City concerning doing business in Northern Ireland. 
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15.1517.15 Tropical Hardwood and Virgin Redw~od. The City urges 

companies not to import, ·purchase, obtain or use for any purpose, any tropical hardwood, 

tropical hardwood wood product, virgin redwoQd, or virgin redwood wood product, except as 

expressly permitted by the application of Sections 802(b) and 803(b) of the San Francisco 

Environment Code. · 

15.1617.16 Sunshine. Developer understands and agrees· that un.der the City's 

Sunshine Ordinance (Administrative Code, Chapter 67) and the California Public Records Act 

(California Government Code Section 250 et seq.), this Agreement and·any and all records, 

information, and materials submitted to the City hereunder are public recor.ds subject to public 

disclosure. To the extent that Developer in good faith believes that any financial materials 

reaso~ably requested by the City constitutes a trade secret or confidential proprietary information 

protected from disclosure under the Sunshine Ordinance and other Laws, Developer shall mark . 

any such materials as such. When a City official or employee receives a request for information 

that has been so marked or designated, the City may request further evidence or explanation from 

. . 
Developer. If the City determines that the information does not constitute a trade secret or 

proprietary information protected from disclosure, the City shall notify Developer of that 

conclusion and that the information will be released by a specified date in order to provide 

Developer an opportunity to obtain a court order prohibiting disclosure. 

15.1717.17 Non-Liability of City Officials and Others. Notwithstanding 

anythlng to the contrary in this Agreement, no individual board member, director, commissioner, 

officer, employee, official or agent ·of City or other City Parties shall be personally liable to 

Developer, or its successors and assigns, in the event of any Default by City, or for any amount, 

which may become due to. Developer, or its. successors and assigns, under this Agreement. 

104 
676 



I 

17.18 Non-Liability of Developei' Officials and Others. Notwithstanding 

·anything to the contrary in this Agreement, no individual board member. director, commissioner, 
' . 

officer, employee, official or agent of Developer or affiliate of Developer shall be personally · 

liable to City, or its successors and assigns. in the event of any Default by Developer, or for any 

. amount,. which may beconie due to City, or its successors ·and assigns, under this Agreement. 

1.5.1817.19 No Third Party Beneficiaries. There are no third party 

beneficiaries ~o this Agreement. · 

IN WITNESS WHEREOF, the Parties hereto have executed this Agreement as of the day 

and yem; first above written. 

CITY: 

CITY AND COUNTY OF SAN FRANCISCO, 
a municipal co:qJoration . 

By: 
JohnRahaim 
Director of Planning 

Approved on , 2019 
Bo.ard of Supervisors Ordinance No. _· __ 

APPROVED AND AGREED: 

By: . 
Naomi Kelly, City Administrator 

DEVELOPER: 

KR FLOWER MART LLC, a Delaware limited 
.liability company 

By: Kilroy Realty, L.P, 
a Delaware limited partnership, 
its Sole Member 
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Approved as to form: 

DENNIS J. HERRERA, City Attorney 

By: 

Charles SullivanElizabeth A. 
Dietrich 

Deputy City Attorney 



By: - Kilroy Realty Corporation, 
a Maryland corporation, 
its General Partner 

By: 

By: 

Name: --------
Title: 

Name: ----~---­
Title: · 
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CONSENT TO DEVELOPl\tlEN-T AGREEMENT 
~~ T:ranspOFffition Agency 

The Municipal Tr;msportation z\gency of the City and Cmmty of Sm1 FranCisco 
~1\ITA") has reviewed the Development z\greement (the "Deyelopment Agreement") 
bet>vveen the City and KR Flower Mart LLC, a Delmvare limited liability company 

· ("Developer") to which this Consent to Development Agreement (this "SFMTl· ... Consent") is 
attached and incorporated. Except as otherwise defined in this SFMTl~ Corisent, initially 
capitalized terms have the meanings given in the Development i\:greement. 

. By executing this SFMTl.c Consent, the andersigned confim1s that the SFMTz\ Board of 
Directors, after considering at a duly noticed pablic hearing the CEQz\ CPE and Addendum, 
including tbe MMRP, consented to· and agrees to be bound by the Development Agreement as it 
relates to matters under the SFJ\ITA' s jurisdiction~ including the Transportation Demand 
Mana.gement Program. · · 

CITY AND COUNTY OF SAN FRA:.c~CISCO, 
a municipal corporation, acting by and through the 
Si\N FRANCISCO MUNICIPAL TRi\"1\JSPOR'TATION AGENCY 

Edward D. Rei skin, Director of Transportation 

APPRO"VED AS TO FORM: 
DENNIS J. HERRERl\, City Attorney 

Chm·les Sullivan:, Deputy City Attorney 

San Francisco Municipal Transportation l\gency Board of Directors 
·Resolution No. 
Adopted: , 2019 
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A notary public or other officer completing this· certificate verifies only the identity ·of the individual who signed the. 
document to which thi~ certificate is attached, and not the truthfulness, accuracy, or validity of that document. 

State of California 
County of San Francisco 

) 
) 

On , before me, , aN otary Public, 
personally appeared , who proved to me on the basis of 
satisfactory evidence to be the person(s) whose name(s) is/are subscribed to the within 
instrument and acknowledged to me that he/she/they executed the same in his/her/their 
authorized capacity(ies), and that by his/her/their signature(s) on the instrument the person(s), or 
the entity upon behalf of which the person(s) acted, executed the instrument. 

I certify under PENALTY OF PERJURY under the laws of the State of California that. the 
foregoing paragraph is true and correct. · 

WITNESS my hand and official seal. 

Signature 

A notary public or other officer completing this certificate verifies only the identity of the individual who signed the 
document to which this certificate•is attached, and not the truthfulness, accuracy, or validity of that document. 

State of California 
County of San Francisco 

) 
) 

On , before me, , a N ot~y Public, 
persmially appeared ; who. proved to me on the basis of 
satisfactory evidence to be the person(s) whose name(s) is/are subscribed to the wi~hin 
instrument and acknowledged to me that he/she/they executed the same in his/her/their 
authorized capacity(ies), and that by his/her/their signature(s) on the instrument the person(s), or 
the entity upon behalf of which .the person(s) acted, executed the instrument. 

I certify under ·PENALTY OF PERJURY under the laws of the. State of California that the 
foregoing paragraph is true and correct. 

WITNESS my hand and official seal. 

Signature 
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A notary public or other officer completing this certificate verifies only the identity of the individual who signed the 
document to which this certificate is attached, and not the truthfulness, accuracy, or validity of that document. . 

State of California 
County of San Francisco . 

On , before me, , a Notary Public, 
personally appeared , who proved to me on the basis of 
satisfactory evidence to be the person(s) whose name(s) is/are subscribed to the within 
instrument and acknowledged to me that he/she/they executed the same in his/her/their 
authorized capacity(ies), and. that by his/her/their signature(s) on the instrument the person(s), or 
the entity upon behalf of which the person(s) acted, executed the instrument. 

I certify under PENALTY OF PERJURY under the laws of the State of California that the 
foregoing paragraph is true and correct. 

. I WITNESS my hand and official seal. 

Signature 

A notary p\lblic or other.officer completing this certificate verifies only the identity of the individual who signed the 
document to which this certificate is attached, and not the truthfulness, accuracy, or validity of that document.. 

State of California 
County of San Francisco 

) 
) 

On , before me, , a N 6tary Public, 
. personally appeared , who proved to me on the basis of 
satisfactory evidence to be the person(s) whose name(s) is/are subscribed to the within 
instrument and acknowledged to me that he/she/they executed the same in his/her/their 

· authorized capacity(ies), and that by his/her/their signature(s) on the instrument the person(s), or 
the entity upon behalf of which the person(s) acted, executed the instrument. · 

I certify under PENALTY OF PERJURY under the laws of the State of California that the 
foregoing paragraph is true and correct. 

I WITNESS .my hand and official seal. 

·Signature 
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Final10"-21-i20J 4 

NIE:ri401W,IDUMOF UNDERSTANDWG #1, 
630"686 B:ra1ltlan Stre~t 

TIUS MEMORANDUM OF DNP.ERSTANnl:Nd (this iiMQU1) dated .as of June 1; 
2()15, !s made by and between th,e City at1d County of San.. Fr$.6i~co, a Charter dty atid col.Jtity' 
(the "City''), acting by and through its .Office nfEconomio and Workforce Development 
("OEWD 11

) and KR Flower Mart, LLC~ a Delaware):imit~d liab,ility company (''KRC") in 
connection with a proposed project at630.,.686 Brannan Street in San Francisco. 

RECITALS 

This MOU is made with regard to the fcHlowirig facts,. ip.tentions &.nd understandings: 
i. 
I 

A. In April2015, KR.C :fil€d applioatioDS for apreliminacy project assessment and 
envito:rrn1entaltevi~w (Case No$. 2015-0.04256PPA aud. Z015-0Q425pE) for a multi-pha.$ed, 
mix,ed-use development plan covering 630~698 Bra®an Street, 548 5.th Street, and i49 Morris 
Street in the blade bounded by Brannan, Bryant, Fifth, and Sixth Str~ets (as describe4 in the 
application, and aS may be revised and updated from titrie: to. time; the "Project:'), 

B. The Project currently contemplates the demolition ofthe ~xisting Oli-site flower 
market at thy P~operty, and constrqction of up to L$4 million squ.a.re feet o:fl),ew office ~nd :retail 
space~. as well as the creation of a new flower marl, incl-qding parlcing ancl.lo~ding facilities 
(''New Flower Mart"). The Project a1so.seeks. to modify and improve circulation throughout the 
area. The fihaLscope ofthe Project is'not fixed 'attbis stage in the public prucess. Accordingly, 
KRC and OEWD understand attd, agt,ee that tlie Pro]ecfwilf be tdined and :modi:fie.d through the 
eommunity and stakeholder review, enviromnental review, an.d plannip.& processes. 

C. Iti connection with the. Project; KRC intends to· appty for various discretionary 
approvals required :for the Project, indudi:o,g hqtnot li:tuited to any conditionaJl;lSe authorizations 
or variances, allocations of office space, approval ofpat:cel map-; subdivision otlot line 
adjustments~ approval and acceptance of l:tny deqications~ encroa¢lu:q,ent~ or sidewalk wiqening, 
KRC and the City desire to negotiate fot other City agreements related to the construction of the 
New Flower Mart, b,e,ne:fits for its tenants, :and oth{!r public b-enefits in c;o:rihection with the 
Development, and KRC has requ:ested that the City co:W?ider· a developri;umt <:i.greernerit iil 
connection with the Project.. +lie Proj e9t an<l. the· entitlements wm require :review an4 app~oyal 
by the City's Planning Commission and Boa:rd of Supervisors, and may require approval of other 
City agencies .. 

D, OEWJ) is c11rrently working w~th KRC, as well as the Cjty. Attoi:ilW's O:f:fice:ancl 
other City agencies; to determine the appropriate scope ofall of the Prpject transaction and 
entitlement documents. This MOU is. to provide a payment mechanism for KRC t0 reimburse 
OEWD and other City agencies (including the City Attorney's Office) for staff tithe and 
materials expended on any componen,toftheProject. · · 
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AGREEMENT 

For good a:nd valuable consi&eratio~ the receipt a:ttd suf:ficiyncy ofwhich are hereby 
1'\.Ckm;rwledged, OEWD and KRC agree to the following: 

L Negotiations .and Entitlement Process, OEWD, wotking do.sdywith th~ Pla,trn{tig 
Department, shall act as the lead reptesentaiivt.l of the City in nt3gotjati:ilgfue substance ofthe 
proposed ep.titletnent pa~kage, including any tra11..saytio11. or. approval dQCUJ1J,ents (such do9urp:et;1f$ 
·shall be collectively referred to as the ''Project Documents"). OEWD shall consult with staff 
from affecte.d City agetides, and. such City agenCies shail contribute. petsonnel and staff time. as 
mayb:e directed by their respeotiv~ d.ite-ctors of department heads. Following tiegotiatiOh!:>; aJl 
ProJe¢t i)ocllhl,~nf1? shall be'~ubject to revieW a:nd approval or1$.ePlanning Co:mlhis$ion~ . 
applicable City agencies, an(! the Board of Sl:lPervisors, ea,c:h ip.their sole discretion, 

2. Reimbursement of City Co.sts. 

(a) KRC shall tehn:bmse .OEWD for the aot1.1EJ.l costs ip.cur.red by the City for all work 
as$ociate4 with the Pt~pafiug, aqopting or nego_tia#ng the. Project Dqctrmel).t~ f.or t)i~ Project, 
Eligible costs shall include, without limitation, the (1) fees and expenses ofthe City Attorney's: 
office staff at the. rates charged hy the City Attorneyis Office to third.party outside. developers 
from time to time~ (2) actual fees and expenses of any outside. qbutiSel and third :PattY · 
corts:gltants, adyjs.ors~ ami profes(lio:t')Jl.1s (incllJ.dt!lg, but not Ihnite9. to, re:'l-1 est~te. apprais~ts), (3) 
actual costs related to public outre~oh 1'1-lld infor111ation; arid (4) costs of staff time f9r the Gity 
agencies consulted in communication with the Project Documents. Eligible costs shall· not 
include costs that are paid or reimbursed through plannihg department or other project 
appHoations. B:efote ¢hg{aging any outside ootuis¢~ or con('uitants1 OEWD shall obta,w KR.C' s 
approval regardiug the proposed engagement, whkh.:'l-pproval shall not be unreasonably 
wit]Jhel.d~ OEwD ~hall be respon;sible. for .coordinating t11e billing qf all City agenpies as 
described in this section. · 

(b) OEWD will provide KR.c with qu4rterly invoices. These invoices shill indicate 
·the horu;iy r!fte fqr ea,ch OBWn ot C.tty ~taff m.embvr a~ that tJrne; th~ total nlJJJJ,ber of hours ~p~nt 
by each City :staff member on, the tasks du,ring the invqipy period; a:t'lY additional CQ~ts jncurred 
by the City and a hdef non-confidential desGription of the work completed. 

(c) The PEWies anticip!J.te t.ha,t OEWD an<l oth.er C~ty stafftbn.e to be re~mhi.lr$~d. s:Q.all 
· hot exceed :$250,000 b;:tsed on folloWing. staffing (under a40-hout wm;k Week): up· to. 10% of 
p:ir~.ctor qf Deydqpme11t' ~ time at;LQ up to 25% of the Project Manag~r or Mair~gers' timej. pius 
City Attorney time. All C:i'ty staff time will he·billed in aeQo:tdance with this MOD, ahd the 
above estimate shall ilot.be considered a c~p on .costs. S.ee App~ndix A f.ot current bHling rates. 

(d) l<:RC sli_~H pay t.he invoice~ Z1J1ount within4$ c!JJendlfr days of receipt from 
QEWI),. provided tha:t (i) that fu.e m:;txjmum amq1111t payable shall not vxceed the bu,dget 
established in subsection (c) above; as the same maybe revised from time to time as provided in 
Section 14(a), (ii) in the event that City's costs and expenses exceed the amourits -set forth in thel 
approv~d budget, theu, notw.lthstandin.g-anything in this MOU to the contrary, City shail have the 
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right to suspend additional work on the Ptoject under this MOU until the parties reach agreement 
.em. a tevised budg~t and additional paYID.en.t~ tq be !ll(lde'by I(R(;, inc.lu9iilg a:ny amm;mtS gpe by · 
KRC for woTk previuu$~Y performed~ and (iii) in the eventthe parties cannot reach agreement on 
a revised budget, or ifKRC fails to pay any amounts due and owing hereunder; then City shall 
have the. right to tertnihate. ~his MOD without cost or liability; · · 

(e) IfKRC in good faith disputes anyportiol;l. of an-invoice, thenwithin 60 calendar 
days of receipt ·of the invoice KRC shall provide written notice .ofthe amount·disputed afid the 
reason for the dispute, and the.parties shari use good faith efforts to. rec.otlcile the dispute as soon 
as putcticable. KRC · sh~lhave no right to withhoid the disputed aniovrtt. 1;£ ®y di$_tnit_e js not 
resolved within 90 day~:> ofKRGs notice to City of the dispute, KRC may pursue all remedies at 
law or in e.ql)ity to recover the dispt;ted amount. KRG shall h~ve no obligation to rei.rnhqrse City 
for any cost that is not invoiced to KRC within twenty-four .(24) months from the date the cost 
was- incil:tfed. 

(f) IfKRC submits ?11 application f<>.t a development agreement, the p<lfties m'1,y 
terminate this MOU and revisethe payment mechanisms for the reimbursement of all City costs 
consistent with San Francisco Administrative Code Chapter 56, · · 

4. CityLitnitation. Except as otherwise ~xpte.ssfy set fbrthheteintothe contr'1,ry; nothing in 
this MOU sha:U obligate OEWD or any other City department to expend funds or resources, nor 
shall anything in this MbU be construed as a Um1tation on ~my pJ:irty' $ a.uthorlty to contribute 
staf:fl funds or other resources to the processing, review and consideration of the ProjeGt. 
Nothing :in this MOU shall limit the discretion to be ¢xercised by City st!iff and City officials ih 
cbnhectionwith the Project. : 

.5. No Liability; Termination. The parties are entering into this MOU in order to cooperate 
in negoti'ating the substance of an entitlementpackage with ±espebt to the Project. The parties 
understand .and agree that the City would not be willing to enter 1nto this. MotJ if it could result 
in any llabUitY or cost to the G1ty; A;c!jotdi:ngly, iP. fu.e event that KRC beliews tb:atthe cHy has 
violated any ofthe tenns ofthis MOD; KRC's sole teme9,y shall be to termina:tethisMOU or 
seyk recovery of disputed funds per Sec. 2.(~) above. KRC.s1J.f!1l.be responsible for the. eligible 
costs incurred byany of the City agencies before the terminationnotificatio:il-, Notwithstanding 
anything to the pontrary in this MOU, either party shah have. the dghtto t.etroituite tllls MOU at 
any time and for an,y reason without cost or Habilhy by proViding notic~ oftermiflati.o:U to the 
ofut:Jr p~rty, provid~ci any such termination t;hallnot teli~ve :KRQ of its reinlbmsement 
obligations with respect to work performed before the date oftennination. 

· 6. City Discretion. KRC acknowledges and agrees that by entering into this MOU, OEWb 
is not corhitiitting itsei£ or agreeing to apptove ·any land JJse entiti~men.ti or undertake. a.~y other 
a:ct-s or activities 'l;elati;ng to the s-qbsequent independent exercise of discretion by the Plalll1ing 
Commis~ion, tP.e ~oa,rd of Supervisors,. the Mayor, or fillY other City ageJ:lCY; co!lllllission or 
department, and that the Project Documents and approvals are subject to the priot approval of the 
Planning Coinmission; the Board of Supervisors~ .and the Mayor (and perhaps other City 
agencies, as applicable), each in their sole and absolute discteti<;>h. 
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7, Assignment KRd may assign its rights and obligations under this MOU .to an affiliate or 
svhs~diary en.tity lit.a11:y time with notice to but Without the consent ofOEWD,_provided~ if such 
affiliate or subsidiary fails to pay ai'nounts due hereunder, then KRG shall remain Hable for suqh 
p.aym.ent. · . 

· 8. Environmental Review. Tl;w ProjeGt ultimately proposed by I\R:G shall be s:ubjed to a 
process of thorough public review and input and all necessary and appropriate approvals; that 
proc.ess must indude-environfuerital review under. GEQA before a Cicy depattm:ent, commission, 
or·any other City decisl.on..;maker may consider approving a: project; and the Project will require 
di$.qretion?.tY: apprpvals by a ilQ!I,i.pe;r of govet.b;Qlent b94ies. ~ft.et pub1ic hearings anct 
environmental review. Nothing in this MOU commit~, or shall be deemed to commit; the City or 
a City official to approve or implement any project, and they may not do so until environmental 
review of the Project as required underCEQA lias been eompleted. Ac.cordingiy;.ali references 
to the "Projept" in this MOU ·shall myart the proposed proj.e9t M t~vised ~nd ~oject to future 
~ttv:lrolll);lenta:l t(}yiew !lnd consideraijon by th:¢ City. Thy, City and any qther public ~gency witP­
jmisdictioA over ~ny pa;rf, of th~ Project shall W,we the ah~qlute discretion before approving that 
project to: (i) make 'such modifications to the Project as rua;y he necessary to mitigate 
significa:trt envirorirtierital impacts; (ii) s:elect other feasible ~tE<rhatives to a,void or substantially 
reduce sigfrl.ficant envi:ronmentaUmpacts; (ill) require the implelll.entation, of specific measures 
to m.itigate anY S,p¢dflc :i.tnpads ofthe .Proj~~t; .(iy) balance the he:gefit$ of th~ Project against 
any sigirl:fi.cant environme.rit!)l impacts before tak:i:llg final action if such significant impacts 

· <:;annot otherwise be avoided; and (v)' determine whether .or not to.vtoce.ed w!ththe Project. 

9. Notices. UnlesS, ofuerwis<:r. indic~ted els(;)where 1ri thls MOU, aU written comnrunicati:ons 
sefit by the parties; may be hy U.S. mail or e~mail, -and shall be address.ed as fqllows: 

To OBWD: Ken Rich, Director ofDevelopru.ent 
c/o Sarah Dennis Phillips,. Proj(l.ct Director 
Office ofEconom:k and Workplace beveloprnent 
City Hall, Room 448 
One Dr. Carl torr B. Goodlett Place . 
San Francisco, CA 94102 
Phone: 415.554.5194 .. 
Ema11~ kell.tich@sfgQv.o.tg 

.• 

Mike Sa1).fo;J:4, Exeqgtjve Vict'1.President,. N_"orthein California . 
cJo Mike Grisso, Senior Vice President; Development and Land Pla:.iJ:i:llng 
Kilroy Realty C.or'poration 

· 1 oo First Street, SUite 2:50 
Sa'n:f?tatJ.cisCQ, 'CA, 94105 
P.hone: 415,778,7777 
Faxl 415.243.8803 

·Email: mgrlsso@kilroyrealty.com 

Any notice of d¢fa'qlt liiqst be s~ni l::>.Yte'gi$t¢red mail. 
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10. California Political Reform Act. The parties acknowledge that -paYJ.nents pursuant to thi$ 
MOU from KRC: to OEWD are paymenfs to the City, npt to any individual.emp10yye or offi.«er 
of the City, and that the payments therefore are not "income" to. any City employee or officer 
undetthe California Political Reform Act, California Govetnment Code Section 81000, etseq . 

.i 1. Notification of.Limitations on Contributions. KRC ·a9knQwledg~s that it is familiar With . 
Section 1.126 of the San Francisco Campaign and Govennuel).tal Conduct Code, which prohibits 
any person who contracts with the City whenever such transaction would require approval by a. 
City elective officer or the hoard on which that City elective officer serves; from making any 
campaign, qon.tJ;J.i?utionto (J). an in.divid11al holdiP:g a City elec;tive office ifthe ¢o)lttact must.be 
approv~d by the individual, a board o:tt which that individual serves, ot a board on which a:rr 
appointee of that i1;1divid'ual serves~ (2) a candidate fqr the office held by such indivi4ua1~ or (3) a 
co:tn:mittee contrelled by such individual, at any time from the commencement of negotiations for 
tht:; contract until the later of ehher the tei:mination of negotiations for such. con. tract or six 
months after the date the contr;lc;.tis ;ipproved. KRC acktl.owledgf)s that the foregojng testrictio:o. 
~pplies only if th;e comract or a coin'b$ation or seri¢s of con.ttads appwved 1Jy the sarp_e 
individual or board in a fiscal year have a total anticipated or actual value of $50,QOO or more, 

·12. No Joitit Liability. Nothing in this MOU shall he construed as giving apartythe.rightor 
al:!ility to bin.d other PNi:les and nothing i:n this Mbt1 shall be .cptistrued to cit::ate any joint 
liability with regard to, or as a result of, the activities undertaken by my of the parties, thejr 
employees, officers and/or agents. All employees,. officers and/Qr agents of a party shall remain 
employees, officers and/or agents of that party and shall be subject to the laws, pro.tedures, tules 
atid :poiides gover:nfug that party's einployees, officers and/or agents, 

13; Sunshine. I<RQ understands and agrt(es th;lt ®der the Cityis StmsbWe Ordinance (S.F. 
Administrative Code Chapter 67) and the State Public Records Law(Gov't Code section 6250 et 
seq:) apply to this MOU and any and all records. and materials subniitted to the City in 
connection with this MOO. 

'14. · Miscellaneous. {a) This :MOU maybe modified only iti writing and bymu:tual consent of 
all parties. (b) Thls'MOU sha11 become effective when sigp_ed by all OEWD and KRC. It shall 
remain in effect until tenninated in writing by either party. (c) There are no intended thtrd party 
beneficial;ies of this :ivrbU, The :Parties ;;tcknowledgt;: and IJ-gree that this M.OU is entered. into for 
their benefit and hot fcif. the beueftt of arty other party. (d} Th:i:s MOU.shall i?e governed by the 
~ppljcable liiWS o.fCa;lifornia, (e) This MOU contain,$ all o.;fthe representiil.tions and the entire 
agreement between the parties with respect to the subject matter of this MOU. Any prior _ 
cotrespondence, memoranda, agreements, warranties, or written or oral representations relating 
to such subject matter are superseded in total by this. MOU. 
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IN WITNESS WHEREOF, the parties have executed this MOb on the date set forth. herein. 

City atid.Couhty ofSan Francisco, a -
ml.lUidpal.cotpotation, acting by and through its 
O:ffic,:Y. o£ Economic and Work:for()e De~elopineP,.t 

KR Flower ·Mart, LLC; 
a Delawar-e limited liability company 

By; KiltoyRealty., L,P;, 
a Delawf1.1;'e limited pqrtnen~hip·, 
its sole member 

By; Kilroy Realty Corponition 
1i Marylanq. c()rpora#on, 
its general partner 

By~~~L~ 
Mike Sanford, Executive Vice President; Northelli California 

. ~ ·By·~ ··~'- .· . 

M1ke Grisso, S~ht, Development and Land Planning 

APPROVED AS TO FORM: 
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- Appendb.:A 

OEWD I Other City Staff--'· Billing Rates 

(B:ourlyrate~ as ofJune 1, 2cil5) 

Director ofDevelopineht (Ken Rich) 
Project Director (Sarah Dennis Phillips) 
Administrative A1;1alyst 

Citybuild Director 
Workforce Compiiance Officer 
Empioyttlent LHiison 

$140.00 
$123.00 
$60,00 

$115.00 
$85.00 
$87.00 
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. RECORDING REQUESTED BY 
CLERK OF THE BOARD OF SUPERVISORS 
OF THE CITY AND COUNTY OF SAN FRANCISCO 

(Exempt from Recording Fees 
Pursuant to Government Code 

Section 27383) 

AND WHEN RECORDED MAIL TO: 

Angela Calvillo 
Clerk of the Board of Supervisors 
City Hall, Room 244 
1. Dr. Carlton B. Goodlett Place 
San Francisco, CA 94102 

DEVELOPMENT AGREEMENT 

BY AND BETWEEN 

THE CITY AND COUNTY OF SAN FRANCISCO 

AND KR FLOWERMART LLC 

FOR PROPERTY AT 5th and BRANNAN STREETS 

Block 3778: Lots lB, 2)3, 4, 5, 47 and 48 · 

7/3/19 
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DEVELOPMENT AGREEMENT 

BY AND BETWEEN . 

THE CITY AND COUNTY OF SAN FRANCISCO 

AND KR FLOWER MART LLC 

THIS DEVELOPMENT AGREEMENT (this "Agreement") dated for reference 

purposes only as of this __ day of_· ___ , 2019, is by and between the CITY AND 

COUNTY OF SAN FRANCISCO, a municipal corporation (the "City"), acting by and through 

its Planning Department, and KR FLOWER MART LLC, a pelaware limited liability· company 

("Deveioper"), pursuant to the authority of Section 65864 et seq. of the California Government 

Code and Chapter 56 of the Administrative Code. The City and Developer are also sometimes 

referred to individually as a "Party" and together as the "Parties". Capitalized terms not defined 

when introduced shall have the meanings given in Article 1. 

RECITALS 

This Agreement !s made with reference to the following facts: 

A. Developer owns and operates the approximately 295,144 square foot site along 

Brannan Street between 5th and 6th Streets, on Assessor's Block 3778, Lots OOlB, 002B, 004, 

005, 047 and 048, composed of the 141,992 square feet of flower market, approximately 4,900 

square feet of existing retail uses, 45,549 square feet of vacant PDR space, and surface parking 

lots, as more particularly described on Exhibit A (the "Project Site"). 

B. The Developer proposes a mixed use development that will include three new 

buildings (the Market Hall Building, the Blocks ~uilding, and the Gateway Building) containing 

approximately: 2,032,165 square feet of office space; 89,459 square feet of retail space; 115,000 

. . . . 
rentable square feet of vendor space (including accessory retail space) for a Iiew wholesale 
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flower market; 30 loading spaces; and 769 parking spaces; all as more particularly described in 

Exhibit B.l (the "Project") and shown in Exhibit C.1. The exact numbers listed above may 

change, in keeping with Planning Department standard practices consistent with the Planning 

Code. 

C. In order to satisfy the tenants' request to have. a Payment Option (per Article 3), 

the Developer is also seeking entitlements for a revised project that replaces the on-site new 

wholesale flower market with approximately 113,036 square feet of other uses at the Project Site, 

consisting of a development with approximately: 2,061,380 square feet of office space; 90,976 

square feet of retail space; 22,690 square feet of childcare use, including outdoor activity area; 9 

loading spaces; and 632 vehicle parking spaces, all as more particularly described in-Exhibit B.2 

and shown in Exhibit C.2 (the "Project Variant"). All references in this Agreement to the 

"Project" shall mean (1) before selection under Article 3, both the Project and the Project 

Variant, and (2) following selection under Article 3, either the Project or the Project Variant, 

whichever is selected. 

D. As part of the Project, Developer will relocate the existing flower market tenants 

to an interim facility constructed by Developer at the Temporary Site before Commencing 

Construction of the Project. Developer shall pay to move the flower market tenants back to the 

Project Site under the Project or to the Permanent Site under the Project Variant, as applicable. 

Alternatively, Developer may skip the Temporary Site and move the flower market vendors 

straight to the Permanent Site if the Permanent Facility has been completed at the Permanent Site 

by the time Developer initially moves the flower market vendors from the Project Site. These 

commitments were also made by Developer in a tri-party agreement between Developer, Tenant 
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Association, and San Francisco Flower Mart LLC, dated as of June 26, 2015, as amended ("Tri­

Party Agreement"), as further described in Exhibit D. 

E. The Project is anticipated to generate an annual average· of approximately 8,050 

construction jobs during construction and, on completion, an approximately $29.9 million annual 

increase in general fund revenues to the City and approximately $9.3 million annual increase in 

non-general fund revenues to the City. 

F. In order to strengthen the public planning process, encourage private participation 

in comprehensive planning, and reduce the economic risk of development, the Legislature of the 

State of California adopted Government Code Section 65864 et seq. (the "Development 

Agreement Statute"), which authorizes the City to enter into a development agreement with any 

person having a legal or equitable interest in real property regarding the development of such 

property. Pursuant to Government Code Section 65865, the City adopted Chapter 56 of the 

Administrative Code ("Chapter 56") establishing procedures and requirements for entering into 

a development agreement pursuant to the Development Agreement Statute. The Parties are 

entering into this Agreement in accordance with the Development Agreement Statute and 

Chapter 56. The Parties aclmowledge that this Agreement is entered into in consideration of 

their respective burdens and benefits, including the representations and warranties, in this 

Agreement. 

G. As a result of the development of the Project in accordance with this Agreement, 

the City as determined that additional benefits to the public will accrue that could not be obtained . 

through application of existing City ordinances, regulations, and policies. These additional 

benefits include development of a new permanent home for the flower market, with subsidized 
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rents, the dedication of a housing parcel with no fee credit, onsite childcare, workforce 

commitments and certain public improvements as described herein. 

H. It is the intent of the Parties that all acts referred to in this Agreement shall be 

accomplished in a way as to fully comply with the California Environmental Quality Act 

· (California Public Resources Code Section 21000 et seq.; "CEQA"), the CEQA Guidelines 

(Title 14, California Code ofRegulations, Section 15000 et seq.), "CEQA Guidelines"), the 

Development Agreement Statute, Chapter 56, the Planning Code, the Enacting Ordinance and all 

other applicable Laws in effect as of the Effective Date. This Agreement does not limit the 

City's obligation to comply with applicable environmental Laws, including CEQA, before taking 

any discretionary action regarding the Project, or the Developer's obligation to comply with all 

applicable Laws in connection with the development of the Project. 

I. The Project Site is located in the recently adopted Central SOMA Plan area, 

which was approved by the Board of Supervisors on November 27, 2018 and December 4, 2018, 

pursuant to Ordinance Nos. 282-18, 296-18 and 280-18, Board of Supervisors File Nos. 180490, 

180184, and 180185, respectively, which among other actions rezoned the Project Site for the 

CMUO (Central SOMA Mixed-Use Office) and MUR (Mixed Use Residential) zoning districts, 

and the 270-CS and 160-CS height and bulk districts. 

J. The City analyzed the environmental impacts of the development density 

associated with the Project in the Central SOMA Plan Final Environmental Impact Report 

("Central SOMA FEIR"), certified by the Planning Commission in Motion No. 20182, on May 

10, 2018. Potential development at 2000 Marin Street, as the Temporary Site, was analyzed in 

the Bayview Hunters Point Redevelopment Projects and Rezoning Final Environmental Impact 

Report ("Bayview FEIR"), which was certified by [INSERT] on March 2, 2006. On July 3, 
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2019, the Enviromnental Review Officer ("ERO") issued a Community Plan Exemption 

("CPE") and Addendum for the Project and the Temporary Site at 2000.Marin Street, including 

the mitigation monitoring and reporting program ("MMRP"). The CPE were prepared in 

accordance with CEQA and issued by the Planning Department in Case Nos. 2015-004256ENV .. 

Copies of the Certificate of Determination are on file with the Board of Supervisors in File Nos.· 

[XX] and are incorporated herein by reference. 

K. On ____ ~, 2019, the Planning Commission held a public hearing onthis 

Agreement and the Project, duly noticed and conducted under the Development Agreement 

Statute and Chapter 56. Following the public hearing, the Planning Commission granted. 

Approvals for the Project and adopted the MMRP, and further determined that the Project and 

this Agreement will, as a whole, and taken in their entirety, continue to be consistent with the 

objectives, policies, general land uses and programs specified in the General Plan, as amended, 

and the policies set forth in Section 101.1 of the Planning Code (together the "General Plan 

Consistency Findings"). The information in the Central SOMA FEIR, Bayview FEIR, and CPE 

were considered by the City in connection with approval of this Agreement. 

L. On ____ , 2019, the Board of Supervisors, having received the Planning 

Commission's recommendations, held a public hearing on this Agreement pursuant to the 

Development Agreement Statute and Chapter 56. Following the public hearing, the Board made 

the CEQA Findings required by CEQA, approved this Agreement, incorporating by reference the 

General Plan Consistency Findings. 

M. pn ____ ,, 2019, the Board adopted Ordinance Nos.,_[_____, _ ____~] approving 

this Agreement (File No. 190682) and authorizing the Planning Director to execute this 
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Agreement on behalf of the City (the "Enacting Ordinance"). The Enacting Ordinance took 

effect on , 2019. -----

Now therefore, for good and valuable consideration,' the receipt and sufficiency of which 

are hereby acknowledged, the Parties agree as follows: 

AGREEMENT 

1. DEFINITIONS 

In addition to the definitions set forth in the above preamble paragraph, Recitals and 

elsewhere in this Agreement, the following definitions shall apply to this Agreement: 

1.1 "Addendum" has the meaning set forth in Recital J. 

1.2 · "Administrative Code" means the San Francisco Administrative Code. 

1.3 · "Affiliate" or "Affiliates" means an entity or person that directly or 

indirectly controls, is controlled by or is undercommon control with, a Party (or a managing 

partner or managing member of a Party, as the case may be). For purposes ofthe foregoing, 

"control" means the ownership of more than fifty percent (50%) of the equity interest in such 

entity, the right to dictate major decisions of the entity, or the right to appoint fifty percent (50%) 

or more of the managers or directors of such entity. 

1.4 "Agreement" means this Development Agreement, including the Recitals 

and Exhibits. 

1.5 "Annual Review Date" has the meaning set forth in Section 9.1. 

1.6 "Applicable Laws" has the meaning set forth in Section 6.2 (where not 

capitalized, "applicable Law" has its plain meaning and refers to Laws as otherwise defined· 

herein). 
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1.7 "Approvals" means the City approvals and entitlements listed on 

Exhibit K. 

1.8 "Assignment and Assumption Agreement" has the me~ing set forth in 

Section 13.2. 

1.9 "AssoCiated Community Benefits" is defined in Section 4.1. 

1.10 "Bayview FEIR" shall have the meaning set ·forth in Recital J. 

1.11 "Board of Supervisors" or "Board" means the Board of Supervi~ors of the 

City and County of San Francisco. 

1.12 "Building" means the Market Hall Building, the Blocks Building, or the 

Gateway Building (or collectively, the "Buildings"), as generally described in Exhibit B. 

L 13 "Central SOMA FEIR" shall have the meaning set forth in Recital J. 

1.14 "Central SOMA Plan" shall have the meaning set forth in Recital J. 

1.15 "CEQA" has the meaning set forth in Recital H. 

1.16 "CEQA Findings" means the CEQA findings made by the Planning 

Commission and the Board of Supervisors in approving this Agreement. 

1.17 "CEQA Guidelines" ha~ the meaning set forth in Recital H. 

1.18 "CFD" means a community facilities district formed over all of the Project 

Site that is established under the CFD Act in accordance with the Central SOMA Plan. 

1.19 "CFD Act" means the San Francisco Special Tax Financing Law (Admin. 

Code ch. 43, art. X), which incorporates the Mello-Roos Act, as amended f:J;om time to time. 

· 1.20 "Chapter 56" has the meaning set forth in Recital F. 

1.21 "City" means the City as defined in the opening paragraph of this 

Agreement. Unless the context ()r text specifically provides otherwise, references to the City 
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means the City acting by and through the Planning Director or, as necessary, the Planning 

Commission or the Board of Supervisors. 

1.22 "City Agency" or "City Agencies" means the City departments, agencies, 

boards, commissions, and bureaus that execute or consent to this Agreement, or are controlled by 

persons or commissions that have executed or consented to this Agreement, that have 

subdivision or other permit, entitlement or approval authority or jurisdiction over development of 

the Project, or any improvement located on or off the Project Site, including, without limitation, 

the City Administrator, Planning Department, MOHCD, OEWD, SFFD, SFMTA, SFPUC,. 

DPW, DBI, together with any successor City agency, department, board, or commission. 

Nothing in this Agreement shall affect the jurisdiction or discretion of a City department that has 

not approved or consented to this Agreement in connection with the issuance or denial of a Later 

Approval. The City actions and proceedings subject to this Agreement shall be through the 

Planning Department, as well as affected City Agencies (and when required by applicable Law, 

the Board of Supervisors). 

1.23 "City Attorney's Office" means the Office of the City Attorney ofthe City 

and County of San Francisco. 

1.24 "City Costs" means the actual and reasonable costs incurred by a City 

Agency in preparing, adopting or amending this Agreement, in performing its obligations or 

defending its actions under this Agreement or otherwise contemplated by this Agreement, as 

determined on a time and materials basis, including reasonable attorneys' fees and costs but 

excluding work, hearings, costs or other activities contemplated or covered by Processing Fees; 

provided, however, City Costs shall not include any costs incurred by a City Agency iri 
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connection with a City Default or which are payable by the City under Section 10.6 when 

· Developer is the prevailing party. 

1.25 "City Parties" has the meaning set forth in Section 5.6. 

1.26 "City Report" has the meaning set forth in Section 9.2.2. 

1.27 "City-Wide" means all real property within the territorial limits of the City 

and County of San Francisco, not including any property owned or controlled by the United 

States or by the State of California and therefore not subject to City regulation. 

1.28 "CMA" is defined in Section 13 .I. 

1.29 "Commence Construction" means the commencement of physical 

construction of the applicable Building foundation on the Project Site. 

1.30 "Community Benefits" has the meaning set forth in Section 5.1. 

1.31 "Community Benefits Program" has the meaning set forth in Section 5.1. 

1.32 "CPE" has the meaning set forth in Recital J. 

1.33 "Default" has the meaning set forth in Section 10.3. 

1.34 "Design Guidelines" means the Key Development Site Guidelines adopted 

as part of the Central SOMA Plan. 

1.35 "Developer" has the meaning set forth in the opening paragraph of this 

Agreement, and shall also include (i) any Transferee as to the applicable Transferred Property, 

and (ii) any Mortgagee or assignee thereof that acquires title to any Foreclosed Property but only 

as to such Foreclosed Property. 

1.36 "Development Agreement Statute" has the meaning set forth in Recital F, 

as in effect as of the Effective Date. 

1.37 "DPW" means the San Francisco Department of Public Works. 
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1.3 8 "Effective Date" has the meaning set forth in Section 2.1. 

1.39 "Enacting Ordinance" has the meaning set forth in Recital M. 

1.40 "Excusable Delay" has the meaning set forth in Section 12.5.2. 

1.41 "Exercise Notice" has the meaning set forth in Section 3.3. 

1.42 "Existing Standards" has the meaning set forth in Section 6.2. 

1.43 "Existing Uses" means all existing lawful uses of the existing Buildings 

and improvements (and including, without limitation, pre-existing, non-conforming uses under 

the Planning Code) on the Project Site as of the Effective Date. 

1.44 "Extended Option Period" has the meaning set forth in Section 3.4 . 
. I 

1.45 "Federal or State Law Exception" has the meaning set forth in 

Section 6.8.1. · 

1.46 "Finally Granted" means (i) any and all applicable appeal periods for the 

filing of any administrative or judicial appeal challenging the issuance or effectiveness of any of 

the Approvals, this Agreement or the CPE shall have expired and no such appeal shall have been 

filed, or if such an administrative or judicial appeal is filed, the Approvals, this Agreement or the 

CPE, as applicable, shall have been upheld by a final decision in each such appeal without 

adverse effect on the applicable Approval, this Agreement or the CPE and the entry of a final 

judgment, order or ruling upholding the applicable Approval, this Agreement or the CPE and (ii) 

if a referendum petition relating to this Agreement is timely and duly circulated and filed, 

certified as valid and the City holds an election, the date the election results on the ballot 

measure are certified by the Board of Supervisors in the manner provided by the Elections Code 

reflecting the final defeat or rejection of the referendum. 
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1.47 "Flower Market Obligations" means Developer's obligations described in 

Article 3 and in subsections 5.i.l. 

1.48 "Foreclosed Property" is defined in Section 11.5. 

1.49 "General Plan Consistency Findings" has the meaning set forth in 

Recital K. 

1.50 "Gross Floor Area" has the meaning set forth in Planning Code 

Section 102 as of the Effective Date . 

. 1.51 "Impact Fees and Exactions" means any fees, contributions, special taxes, 

exactions, impositions, and dedications charged by the City, including offsets for any applicable 

fee credits, whether as of the date of this Agreement or at any time thereafter during the Term, in 

connection with the development of the Project, including but not limited to the Transportation 

Sustainability Fee (per Planning Code Section 411A), the Jobs-Housing Linkage Fee (per 

Planning Code Section 413), Child Care Fee (per Planning Code Section 414), Art Fee (per 

Planning Code Section 429), School Impact Fee (California Education Code Section 17620), 

Eastern Neighborhoods Infrastructure Impact Fee (per Planning Code Section 423), or fees, 

dedication or reservation requirements, and obligations for on-or off-site improvements. Impact 

Fees and Exactions shall not include the Mitigation Measures, Processing Fees, taxes or special 

assessments or school district fees (including CFD special taxes due under the Central SOMA 

Plan), SFPUC Capacity Charges, and any fees, taxes, asse~sments impositions imposed by Non­

City Agencies, all of which shall be due and payable by Developer as and when due in 

accordanct;) with applicable Laws. A sample calculation of the applicable Impact Fees and 

Exactions is included in Exhibit P. 

1.52 "Interim Lease" means a lease entered into by Developer, as tenant, and 
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the owner of the Temporary Site, for the temporary flower market, consistent with the 

requirements ofthe Tri-Party Agreement and this Agreement. 

1.53 "Later Approval" means (i) any other land use approvals, entitlements, or 

permits from the City or any City Agency other than the Approvals, that are consistent with the 

Approvals and that are necessary or advisable for the implementation of the Project, including 

without limitation, design review approvals, improvement agreements, use permits, demolition 

permits, grading permits, site permits, Building permits, lot line adjustments, sewer and water 

connection permits, major and minor encroachment permits, street and sidewalk modifications, 

street improvement permits, street space permits, permits to alter, certificates of occupancy, 

transit stop relocation permits, subdivision maps, improvement plans, lot mergers, lot line 

adjustments, andre-subdivisions. A Later Approval shall also include any amendment to the 

foregoing land use approvals, entitlements, or permits, or any amendment to the Approvals that 

are sought by Developer and approved by the City in accordance with the standards set forth in 

this Agreement. 

1.54 "Law(s)" means the Constitution and laws of the United States, the 

Constitution and laws of the State of California, the laws of the City and County of San 

Francisco, and any codes, statutes, rules, regulations, or executive mandates thereunder, and any 

State or Federal court decision (including any order, injunction or writ) thereunder. The term 

"Laws" shall refer to any or all Laws as the context may require. 

1.55 "Law Adverse to City" is defined in Section 6.8.4. 

1.56 "Law Adverse to Developer" is defined in Section 6.8.4. 

1.57 "Litigation Extension" has the meaning setforth in Section 12.5.1. 

1.58 "Loan Commitment" means the loan commitment made by a bona fide, 
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third party institutional lender to Alternate Landlord to provide the Debt for the Perinanent 

Facility in accordance with the terms of this Agreement. The Loan Commitment will be subject 

to the approval of the City and Developer for consistency with this Agreement. 

1.59 "Losses" has the meaning set forth in Section 5.6. 

1.60 "Material Change'' means any modification that would materially alter the 

rights, ben·efits or obligations of the City or Developer under this Agreement that is not 

consistent with the Central SOMA Plal). or that (i) extends the Term, (ii) changes the permitted 

uses of the Project Site, (iii) decreases the Community Benefits, (iv) increases the maximum 

height, density, or bulk by more than ten percent (10%) the size of the Project or changes the 

parking ratios (other than as permitted under the Central SOMA Plan), or (vi) reduces the 

applicable rate for the Impact Fees and Exactions. 

1.61 "Mitigation Measures" means the mitigation measures (as defmed by 

CEQA) applicable to the Project as set forth in the MMRP or that are necessary to mitigate 

adverse environmental.impacts identified through the CEQA process as part of a Later Approval. 

1.62 "MMRP" means that certain mitigation monitoring and reporting program 

attached hereto as Exhibit L. 

1.63 "Mortgage" means a mortgage, deed of trust or other lien on all or part of 

the Project Site, including mezzanine financing, to secure an obligl:l.tion made by the applicable 

property owner. 

1.64 "Mortgagee" means (i) any mortgagee or beneficiary under a Mortgage~ 

and (ii) a person or entity that obtains title to all or part of the Project Site as a result of 

foreclosure proceedings or conveyance or other action in lieu thereof, or other remedial action. . 

1.65 "Municipal Code" means the San Francisco Municipal Code. 
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1.66 "New City Laws" has the meaning set forth in Section 6.7. 

1.67 "New Market Payment" has the meaning set forth in Section 3.6.4. 

1.68 "New Wholesale Flower Market" means the approximately 125,000 

square foot flower market to be construction on the Project Site as part of the Project, as more 

particularly described in the project description in Exhibit B.1. 

1.69 "Non-City Agency" means Federal, State, and local governmental agencies 

that are independent of the City and not a Party to this Agreement. 

1.70 "OEWD" means the San Francisco Office ofEconomic and Workforce 

Development. 

1.71 "Official Records" means the official real estate records of the City and 

County of San Francisco, as maintained by the City's Assessor-Recorder's Office. 

1.72 "Option Period" has the meaning set forth in Section 3.3. 

1. 73 "Party" and "Parties" has the meaning set forth jn the opening paragraph 

of this Agreement and shall also include any party that becomes a party to this Agreement, such 

as a Transferee. 

1.74 "Payment Notice" has the meaning set forth in Section 3.4. 

1.75 "Payment Option" has the meaning set forth in Section 3.6. 

1.76 "Permanent Facility" means a permanent flower market facility to be 

constructed at the Permanent Site, in lieu of the New Wholesale Flower Market at the Project 

Site, pursuant to Section 3 and Exhibit F to this Agreement, in the event the Payment Option is 

exercised. 

1.77 "Permanent Interest Free Loan" has the meaning set forth in Exhibit F-3. 

1.78 "Permanent KRC Contribution" has the meaning set forth in Exhibit F-3. 
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1. 79 "Permanent Lease" means the lease or agreement between Alternate 

Landlord and the Tenant Association, and/or its members, for the construction and use of the 

Permanent Facility, for not less than 15 years, that meets the requirements of this Agreement. 

The Permanent Lease will be subject to the approval of the City and Developer for consistency 

with this Agreement. The Parties will calculate the New Market Payment based on the terms of 

the Permanent Lease, as either set forth in the actual document or in a signed letter of intent. 

1.80 "Permanent Site" has the meaning set forth in Section 3.6.1. 

1.81 "Phase" means either Phase 1(a), Phase 1(b) or Phase 1(c), as applicable. 

1.82 "Phase l(a)" means the issuance of a certificate of occupancy and/or final 

completion for the Blocks Building and the completion of the Associated Community Benefits 

a,nd public improvements described in Exhibit H. If Payment Option is not exercised, Phase 1(a) 

will not be de.em~d complete until all Post-Development Subtenants who have enter~d into a 

Post-Development Sublease have been relocated back to the Project as part of the Developer's 

relocation. program in accordance with the Tri-Party Agreement. 

1.83 "Phase l(b )"means the issuance of a certificate of occupancy and/or final 

completion for the Market Hall Building and the 9ompletion of the Associated Community 

Benefits and public improvements described in Exhibit H. 

1.84 "Phase l(c)" means the issuance of a certificate of occupancy and/or final 

completion for the Gateway Building and the completion of the Associated Community Benefits 

and public improvements described in Exhibit H. 

1.85 "Planning Code" means the San Francisco Planning Code. 

1.86 "Planning Commission" means the Planning Commission of the City and 

County of San Francisco. 
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1.87 "Planning Department'' m.eans the Planning Department of the City and 

County of San Francisco. 

1.88 "Planning Director" means the Director ofPlanning of the City and 

County of San Francisco. 

1.89 "Post-Development Subtenant" means each of those Existing Subtenants 

and Pre-Development Subtenants who pursuant to the terms of the Tri-Party Agreement enter 

into a Post-Development Sublease with the Developer at the New Wholesale Flower Market. 

1.90 "Post-Development Sublease" means a lease agreement at the New 

Wholesale Flower Market between the Developer and each Post-Development Subtenant. 

1.91 "Pre-Development Costs" means the Tenant Association's and its 

affiliates' documented third party costs of negotiating exhibits to this Agreement, the amendment 

to the Tri-Party Agreement, and the long-term lease for the Permanent Site, if applicable, and all 

investigation, design, feasibility and other predevelopment costs relating to the Stay Option and 

the Payment Option, including the completion of design and construction documents for the 

Permanent Facility, permitting and entitlement costs, and all fees and costs of completing the 

Permanent Facility other than construction costs, all as approved by the City as set forth in this 

Agreement. 

1.92 "Pre-Development Subtenant" means each of those existing flower mart 

tenants who pursuant to the terms, and after the execution, ofthe Tri-Party Agreement entered 

into a lease agreement for space at the Project Site prior to the construction of the Project and the 

New Wholesale Flower Market. 

1.93 "Processing Fees" means the standard fee imposed by the City upon the 

submission of an application for a permit or approval, which is not an Impact Fee or Exaction, in 
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accordance with the City practice on a City-Wide basis. 

1.94 "Project" means either the Project or the Project Variant, once determined 

in accordance with Article 3, together with Developer's rights and obligations under this 

Agreement. 

1.95 "Project Open Space" means the privately owned, publicly accessible 

open space described in Exhibit I. 

1.96 "Project Site" has the meaning set forth in Recital A, and as more 

particularly described in Exhibit A, 

1.97 "Project Variant" means the mixed use development project described in 

Recital C and Exhibit B.2 and the Approvals. 

1.98 "Public Health and Safety Exception" has the meaning set forth in 

Section 6.11.1. 

1.99 "Public Improvements" means the following improvements: (i) new 

sidewalks and sidewalk amenities at a width and design to be determined by DPW and Planning 

Department staff in accordance with the Better Streets Plan, Central SOMA Plan, and Planning 

Code, (ii) curbs on the portions of Brannan, Fifth, Sixth, and Morris Streets adjoining the Project 

Site, repaving of ____ :------ as outlined in the drawings attached to the Approvals 

from the Planning Commission; (iii) off-site public open space improvements under the elevated 

portion oflnterstate-80 between. 

1.100 "Relocation Matters" has the meaning set forth in Section 3.6.2. 

1.101 "Second Payment" has the meaning set forth in Section 3.6.3. 

1.102 "SFFD" means the San Francisco Fire Department. 

1.103 "SFMTA" means the San Francisco Municipal Transportation Agency. 
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1.104 "SFPUC" means the San Francisco Public Utilities Commission. 

1.105 "SFPUC Capacity Charges" means all water and sewer capacity and 

connection fees and charges payable to the SFPUC, as and when due in accordance with the­

applicable City requirements. 

1.106 "Stay Notice" has the meaning set forth in Section 3 .4. 

1.107 "Stay Option" has the meaning set forth in Section 3.5. 

·1.1 08 "Subdivision Code" means the San Francisco Subdivision Code. 

1.109 "Subdivision Map Act" means the California Subdivision Map Act, 

California Government Code § 66410 et seq. 

1.110 "Temporary Facility" means the temporary flower market facility to be 

built by Developer (if at all) at no cost to the City or to the flower market Vendors, and meeting 

the requirements of Exhibit E. 

1.111 "Temporary Site" means the site owned byDeveloper, or leased by 

Developer under the Interim Lease, for the Temporary Facility. The Temporary Site will be at 

2000 Marin Street, which is the pre-approved site per the Tri-Party Agreement, unless an 

alternative location is Viable and approved by Developer, the City and the Tenant Association~ If 

2000 Marin is not available because the SFPUC does not yet own the property by October 30, 

2019, the City and Developer may agree upon an a1ternative site as the Temporary Site provided 

that (a) the site will include not less than 115' 000 squaw feet of occupiable space [or rtot less than . 

100,000 square feet if the City determines that the site it can properly accommodate all Existing 

Subtenants and Pre-Development Subtenants that wish to relocate there], (b) the site will 

accommodate the Existing Subtenants' and Pre-Development Subtenants' continued operation of 

their businesses in substantially the same manner as the Existing Subtenants are operated as ofthe 
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date ofthe Tri-Party Agreement, including an equivalent amount of private and shared or 

common refrigeration as is available in the existing flower mart, and (c) the site allows all of the 

Existing Subtenants and Pre-Development Subtenants to be relocated together and at one time. 

1.112 "Temporary Site Approval" means any land use approval, entitlement, ot 

permit from the City or any City Agency, other than Approvals or Later Approvals, that are 

necessary or advisable for the interim use of the Temporary Site by the existing flower market 

tenants during the construction of the Project. Thelist of Temporary Site Approvals, and the 

Planning Code exceptions applicable to the Temporary Site, at 2000 Marin are included in 

Exhibit Q. 

1.113 "Tenant Association" means the San Frandsco Flower Market Tenants' 

Association.· 

1.114 "Term" has the meaning set forth in Section 2.2. 

1.115 "Third-Party Challenge" means any administrative, legal or equitable 

action or proceeding instituted by any party other than the City or Developer challenging the 

validity or performance of any provision of this Agreement, the Project, the Approvals, Later_ 

Approvals, the CPE or other actions taken pursuant to CEQA, or other approvals under Laws 

relating to the Project, any action taken by the City or Developer in furtherance of this 

Agreement; or any combination thereof relating to the Project or any portion thereof. 

1.116 "Transfer," "Transferee" and "Transferred Property" have the 

meanings set forth in Section 13.1, and in all events excludes (1) a transfer of ownership or 

· membership interests in Developer or any Transferee, (2) grants of easement or of occupancy 

rights for existing or complet~d Buildings or other improvements (including, without limitation, 

space leases in Buildings), and (3) the placement of a Mortgage on the Proj~ct Site. 
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1.117 "Transfer Agreement" means that certain Agreement for Transfer ofReal 

Estate attached as ExhibitS for the transfer of property outside the Project Site from Developer 

to the City to be used by the City for the development of affordable housing or to fund the 

development of affordable housing, as may be determined by City. 

1.118 "Transfer Parcel" means vacant, unimproved land within the Central 

SoMa Plan Area, not less than 14,000 square feet, identified by Developer and acceptable to 

MOHCD, for conveyance to the City in accordance with the Transfer Agreement; 

1.119 "Transportation Program" means the transportation program set forth in 

Exhibit J. 

1.120 "Tri-Party Agreement" means that certain Tri-Party Agreement between 

Developer, the Tenant Association, and the San Francisco Flower Mart LLC, dated as of June 

26, 2015, and amended on---·' 2019. 

Subtenants. 

as Exhibit 0. 

1.121 "Upfront PD Payments" has the meaning set forth in Section 1 to Exhibit 

1.122 "Vendors" means the Existing Subtenants and Pre-Development 

1.123 "Vested Elements" has the meaning set forth in Section 6.1. 

1.124 "Viable" has the meaning set forth in Section 3.6.1. 

1.125 "Workforce Agreement" means the Workforce Agreement attached hereto 

2. EFFECTIVE DATE; TERM 

2.1 Effective Date. This Agreement shall take effect upon the later of (i) the 

full execution and delivery of this Agreement by the Parties and (ii) the date the Enacting 
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Ordinance is effective and operative ("Effective Date"). 

2.2 Term. The initial term of this Agreement shall commence upon the 

Effective Date and shall continue in full force and effect for ten (10) years thereafter (the "Initial 

Term"), unless extended or earlier terminated as provided herein, provided however, that (i) the 

Initial Term shall be extended for each day of a Litigation Extension, and (ii) Developer shall 

have the right to terminate this Agreement with respect to the Phase 1(a) upon completion of the 

Phase 1(a), including all Associated Community Benefits for the Phase 1(a), as set forth in 

Section 8.1. If Developer Commences Construction of the Phase 1(a) during theinitial Term 

and thereafter continues to diligently prosecute the Phase 1(a) to completion, and is not in 

Default (or has cured a Default pursuant to Section 1 0.3) under this Agreement between the date 

of exercise and the date the Initial Tertn expires, then Developer shall have the right to extend 

the term of this Agreement for an additional five (5) years (the "Extended Term") by delivering 

to the City, at any time during the last year of the Initial Term, a notice of extension. The 5-year 

extension shall be automatic upon Developer's delivery of the extension notice unless Developer 

is in Default (not including a Default that was cured pursuant to Section 10.3) at the time 

Developer sends the notice or before the start of the Extended Term, in which case the City may 

reject the notice by written notice of rejection to Developer. The term of this Agreement (the 

"Term") shall mean the Initial Term plus, if applicable, the Extended Term. The performance 

period or the term for any Approval or Later Approval shall be for the longer of the Term or the 

performance period or term otherwise applicable to such Approval or Later ApprovaL Following 

expiration of the Term, this Agreement shall be deemed terminated and of no further force or 

effect except for any provisions which, by their express terms, survive the expiration or 

termination of this Agreement. 
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2.3 Phasing. Developer shall complete Phase l(a) first, before Phasel(b) or 

Phase l(c), so as to complete the Flower Market Obligations and the Associated Community 

Benefits for Phase l(a) before the receipt of certificates of occupancy for the office portions of 

the Blocks Building or for any of the other Buildings. Subject to the requirement to complete 

Phase l(a) first, Developer may complete the Phases in any order and may develop Phases 

simultaneously. 

3. TEMPORARY ANDPERMANENTFACILITY 

3.1 Temporary Site. Before Developer may begin demolition on the portion of 

the Project Site that is actively occupied by Existing Subtenants and Pre-Development Subtenants, 

Developer shall (a) obtain the exclusive right to occupy improved or unimproved real property for 

use of the Temporary Site, consistent with the requirements of the Tri-Party Agreement and this 

Agreement, (b) complete the Temporary Facility in accordance with the specifications set forth in 

Exhibit E (upon completion, the "Temporary Facility"), and (c) move the Existing Subtenants 

and Pre-Development Subtenants that wish to be relocated to the Temporary Facility (collectively, 

the "Vendors") at no cost to the Vendors in accordance withthe Tri-Party Agreement. Developer 

shall ensure that the Existing Subtenants and Pre-Development Subtenants have the continuing 

right to occupy the Temporary Facility under the Interim Lease, on the same terms of their existing 

leases at the Project Site (subject to any negotiated changes in the Tri-Party Agreement) for not 

less than five ( 5) years, including any extension options, from the date that the last of the Vendors 

is moved to the Temporary Facility; provided the City may agree to a shorter term if the City 

determines that less time is needed for the completion of construction of the New Wholesale 

Flower Market or the Permanent Facility, whichever is the case. Notwithstanding the foregoing, 

Developer may skip the Temporary Facility and move the Existing Subtenants and Pre-

22 

717 



Development Subtenants straight to the Permanent Site if the City selects the Payment Option and 

the Permanent Facility at the Permanent Site has been completed by the initial move date. 

3.2 Payment Option or Stay Option. As set forth in this Article 3, the City shall 

elect either the Payment Option or the Stay Option. Following the City election, Developer shall 

either (i) complete the New Wholesale Flower Market at the Project Site under the Stay Option, 

or (ii) make the New Market Payment to the City under the Payment Option. 

3.3 Option Period; Exercise Notice. In accordance with this Article 3, the City 

shall exercise the Stay Option or the Payment Option on or before the date that is sixty ( 60) days 

following the Effective Date, without extension for a Litigation Extension or Excusable Delay but 

subject to extension as set forth in Section 3.4 (the "Option Period"). The City shall exercise the 

Stay Option or the Payment Option by delivery of written notice to Developer in the form attached 

as Exhibit G-1 (the "Exercise Notice"). Developer has no right or obligation to consider whether 

any of the City's requirements for exercise of the Stay Option or the Payment Option have been 

satisfied, and Developer shall rely solely upon receipt of the Exercise Notice in the form attached 

in order to proceed with the Stay Option or the Payment Option, as selected by the City. Developer 

has no right to condition.or reject the City's exercise of the Payment Option or to determine the 

location of the Permanent Site provided, for purposes of determining the New Market Payment 

amount, the Permanent Site must substantially meet the requirements in Exhibit F . 

.3 .4 Potential City Extension of the Option Period; Final City Election. During 

the Option Period, the Tenant Association, acting through counsel for the Tenant Association, will 

send to the City a notice requesting that the City proceed with the Stay Option in the form attached 

as Exhibit G-2 (the "Stay Notice") or the Payment Option in the form attached as Exhibit G-3 (the 

"Payment Notice"). If the City does not receive the Payment Notice or the Stay Notice before the 

23 

718 



end of the Option Period, the City has the right, in its sole discretion, to extend the Option Period 

by up to an ~dditional sixty (60) days (the "Extended Option Period") by providing to Developer 

a written notice of extension; provided, the City shall in fact extend the Option Period for the 

Extended Option Period if the City receives a written request to do so by the Tenant Association, 

acting through counsel for the Tenant Association. During the Extended Option Period, if any, 

OEWD and Planning staff agree to meet and confer with the Tenant Association upon request in 

an effort to identify or narrow the potential sites that may become the Permanent Site and any 

related issues. If, notwithstanding any such extension, the City still does not receive the Payment 

Notice o~ the Stay Notice before the end of the Extended Option Period, then the City shall elect 

either the Payment Option or the Stay Option based upon all of the information available as of 

such date. The City shall make such election by delivering the Exercise Notice to Developer, with 

a copy to the Tenant Association, within twenty (20) days following the end of the Extended 

Option Period. If the City fails to send the Exercise Notice by the end of this twenty (20) day 

period, then the City will be deemed to have selected the Payment Option. 

3.5 Stay Option. If the Tenant Association elects the Stay Option and sends the 

Stay Notice before the end of the Option Period, the City will send the Exercise Notice to Developer 

electing the Stay Option, and the Payment Option shall terminate and be no further force or effect. 

Upon such election, Developer shall proceed with the New Wholesale Flower Market on the Project 

Site and not the Project Variant. 

3.6 Payment Option. 

3.6.1 Permanent Site. The Payment Option is designed to provide 

for the construction of the Permanent Facility at an alternative site proposed by the Tenant 

Association and approved by the City (the "Permanent Site"). While the City expects that 

24 

719 



the Tenant Association will agree upon a Permanent Site that is Viable, the City retains the 

right to select the Permanent Site. if the. Tenant Association does not select a site in San 

Francisco that is Viable orth~ Tenant Association cannot otherwise agree on a site. Nothing 

in this Agreement shall prevent the City from changing the Permanent Site upon discovery 

that the previously approved Permanent Site is no longer Viable, and nothing shall require 

the City to add funds ·to the New Market Payment in order to complete the Permanent 

Facility at the Permanent Site. 

3.6.2 Viability. For purposes of viability of the Permanent Site 

under this section, a proposed site will be deemed "Vhibl~" if the following conditions are 

met: (i) the site is in San Francisco and zoned for industrial use or a use that permits 

wholesale flower market and ancillary uses; (ii) that site is or can be made vacant on a 

reasonable schedule, taking into account the time needed to obtain any governmental 

approvals required to use the site as a wholesale flower market with ancillary uses; (iii) the 

size, configuration and location of the site is suitable for use as a wholesale flower market 

and can accommodate the design and specifications set forth in Exhibit F -1 for the 

Permanent Facility; (iv) the site is owned by an entity willing to enter into negotiations for 

a long term lease, consistent with the requirements of this Agreement and the Tri-Party 

Agreement, 'including the length of term, the -rents payable by the vendors with 

nondisturbance protections for the vendors, and the.construction of the Permanent Facility 

with the New Market Payment; and (v) the site has an existing building that substantially 

meets, or could be modified so .as to substantially meet, the requirements in Exhibit F-1 for 

the Permanent Facility, or on which such a building could be constructed with the New 

Market Payment and other available funding sources. For purposes of viability of the 
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. Temporary Site under Section 3.1, a proposed site will be deemed "Viable" if the following 

conditions are met: (i) the site is zoned for industrial use or a use that permits wholesale 

flower market and ancillary uses; (ii) the site is or can be made vacant on a reasonable 

schedule, taking into account the time needed to obtain any governmental approvals 

required to use the site as a wholesale flower market with ancillary uses; (iii) the size, 

configuration and location of the site is suitable for use as a wholesale flower market and 

can accommodate the design and specifications set forth in Exhibit E for the Temporary 

Facility; (iv) the site is owned by an entity willing to enter into negotiations for the Interim 

Lease, consistent with the requirements of this Agreement and the Tri-Party Agreement, 

including the timely availability of the site, the length of term, the rents payable by the 

vendors with nondisturbance protections for the vendors; and (v) the site has an existing 

building that substantially meets, or could be modified so as to substantially meet, the 

requirements in Exhibit E for the Temporary Facility, or on which such a building could be 

constructed with the New Market Payment and other available funding sources. 

3.6.3 Exercise Conditions. The City shall exercise the Payment 

Option if the following requirements are satisfied before expiration of the Option Period, or 

the Extended Option Period if applicable. The City may waive any of the following 

requirements except for the requirement set forth in subsection (c): 

(a) The City receives the Payment Notice from the Tenant 

Association's counsel, confirming that the Tenant Association has affirmatively voted and 

approved, at a duly noticed and held election in accordance with the Tenant Association:s 

bylaws, (1) the City's exercise of the Payment Option, (2) one or more proposed locations 

in San Francisco, acceptable to the Tenant Association, for the Permanent Site (and 
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identifying those sites), (3) a release of any claims by the Tenant Association against the 

City regarding this Agreement, the Payment Option, the Tri-Party Agreement and any other 

related documents, th~ Temporary Site and the Permanent Site, and the relocation of 

vendors in connection with the Project or the Project Variant (collectively, the "Relocation 

Matters"), ( 4) a release of any claims by the Tenant Association against Developer for the 

Relocation Matters, but excluding all of Developer's prospective obligations under this 

Agreement and any other agreement between the Tenant Association and Developer; and 

(5) an indemnity by the Tenant Association, in favor of the City and Developer, for any 

claims made by any flower market vendor challenging any of the Relocation Matters; and 

(b) The Tenant Association sends to the City with the Payment 

Notice, a brief summary of the advantages of the alternative sites proposed by the Tenant 

Association for the Permanent Site, which may include to the extent available (1) a 

preliminary budget for the improvements, as well as a statement of anticipated funding 

sources (on top of the New Market Payment made by Developer, if any), and (2) any 

additional information that the Tenant Association believes is relevant to the determination 

of Viability of the proposed locations; and 

(c) The Planning Director and the OEWD Director of 

Development determine, acting reasonably, that at least one of the locations proposed by 

the Tenant Association is Viable for the Permanent Facility, or if not, that an alternative 

location for the Permanent Site selected by the City is Viable. 

3.6.4 Completion of Design and Construction Documents. 

Following exercise of the Payment Option, Developer, the Tenant Association and City 
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shall work together with the Alternate Landlord to complete design and construction 

documents for the Permanent Facility, in accordance with the process in Exhibit F-2. 

3.6.5 Pre-Development Payments. As set forth in Exhibit F-3, the 

Developer shall pay to the City Two Hundred and Fifty Thousand Dollars ($250,000) and 

Seven Hundred and Fifty Thousand Dollars ($750,000) in Upfront PD Payments as part of 

Pre-Development Costs, within fifteen (15) and thirty (30) days following the Effective 

Date, respectively, so that the City can pay the same to the Tenant Association for the Tenant 

Association's and its affiliates' documented third party costs of negotiating exhibits to this 

Agreement, the amendment to the Tri-Party Agreement, investigation, design, feasibility 

and other predevelopment costs relative to the Stay Option and the Payment Option, 

including costs incurred before the Effective Date. The Tenant Association shall send 

invoices of Pre-Development Costs incurred to the City, for approval and processing 

through the OEWD Development Director. Upon exhaustion of the Up front PD Payments, 

the Tenant Association shall invoice Pre-Development Costs monthly or quarterly, or as 

otherwise agreed by the City, for review and approval by the City and Developer, which 

approval will not be unreasonably withheld or delayed. The City, Developer and the Tenant 

Association will meet regularly to review budgets, invoices and contracts for all Pre­

Development Costs, and to cooperate on the completion of all design and construction 

documentation for the Permanent Facility, as set forth in Exhibit F-2. If there is any 

disagreement between Developer and the Tenant Association on the appropriateness or 

amount of any Pre-Development Cost or any design element for inclusion in the Permanent 

Facility, the matter will be decided by the OEWD Development Director. For Pre­

Development Costs, Developer may pay amounts due and owing. directly to the City or to. 
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the specified contractor or entity (with standard documentation) that performed the work. 

Developer and the· Tenant Association shall each maintain books and records for all Pre­

Development Costs and payments made by Developer and the Tenant Association, 

respectively, which will be subject to City review and audit upon request. · 

3.6.6 New Market Payment. Developer shall pay to the City the 

qevelopment cost payment determined in accordance with the Permanent Facility 

specifications in Exhibit F-1 and using the process in Exhibit·F-2 (the "New Market 

Payment"). The New Market Payment is designed to cover certain applicable costs 

associated with the feasibility determination and leasing of the Permanent Site and the · 

design, permitting and construction of the Permanent Facility, based on the actual designs 

· and construction documents completed to date, and for any items not yet completed, based 

on the assumptions set. forth in Exhibit F including the rent schedule. Fot sake of clarity, 

the New Market Payment includes all Pre-Deve_lopment Costs (based on actuals to date of 

determination), and thus all amounts previously paid by Developer for Pt:e-Development 

Costs, but excluding feasibility analysis costs, will be credited against the New Market 

Payment. The process for determining the New Market Payment will begin within thirty 

(30) days following the earlier of (1) City's notice to Developer that all Pre-Development 

Cost work has been completed, (2) the second anniversary of the date that the last of the 

Existing Subtenants and Pre-Development Subtenants has been moved to the Temporary 

Facility, or (3) the third anniversary of the Effective Date, subject to potential extension at · 

the City's discretion in the event the above date is more than six ( 6) months away from the 

anticipated receipt of the first temporary certificate of occupancy for the Project. [New 

Market Payment timing by Developer.] 
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3.6.7 Use ofNew Market Payment. Upon receipt, the City shall 

hold the New Market Payment for costs rehiting to the Permanent Facility. In no e~ent shall 

New Market Payment funds be used to pay any vendor to retire, to go out of business, or to 

move its business to an alternative location. The funds shall be held by the City's Controller, 

and the City shall establish disbursement procedures and safeguards to ensure that all New 

Market Payment funds are properly used and disbursed as contemplated by this Agreement. 

The New Market Payment funds may be commingled with other funds of the City for 

purposes of investment and safekeeping, but the City's Controller shall maintain records as 

part of the City's accounting system to account for all the expenditures and the remaining 

balance. 

3 .6.9 Payment Authorization. By approving this Agreement, the 

Board of Supervisors understands that the City will make payments, using Developer's 

funds, to the Tenant Association or the Alternate Landlord or their contractors and agents, 

and the Board of Supervisors authorizes the Controller, OEWD and other City staffto take 

such actions as needed to make such payments consistent with this Agreement, including, 

if necessary, the assignment of a City vendor number for payment notwithstanding the lack 

of a City contract. The City waives or overrides any ordinances or processes that would 

otherwise prevent the City from making the payments contemplated by this Agreement. 

Without limiting the foregoing, the parties understand and agree that the New Market 

Pajrnent are not City funds and the construction of the Permanent Facility is not a public 

work under Administrative Chapter 6. 

3.6.1 0 Contracting Safeguards. The City anticipates that the Tenant 

Association's or its landlord's construction contracts and professional services will be 
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negotiated to ensure competitive market rates, and that appropriate safeguards will be 

established to ensure that there is no overpayment, self-dealing or conflicts of interest. 

Contracts with funding from the New Market Payment shall include First Source Hiring, 

prevailing wage, and other City workforce requirements. 

3.6.11 Excess Funds. If New Market Payment funds remain 

unexpended upon completion of the New Flower Market or ten·(10) years following the 

Effective Date, whichever is earlier, the City shall use the unexpended funds to subsidize 

affordable PI?R uses and for other community benefits, as determined by the Planning 

Director arid the Director ofOEWD. 

3.7 Developer's Rights and Obligations During and After Payment Option 

Exercise. Developer and the Tenant Association shall have no right to challenge the 
. . . 

appropriateness of or the amount of any expenditure, so long ~s it is disbursed by the City in good 

faith in accordance wi{h this Agreement. Developer shall have no right or obligation regarding the 

exercise of the Payment Option or the Stay Option. Subject to compliance with Exhibit F-2 

processes, Developer also shall have no right to object to the Permanent Site selection, the d~sign 

or size of the Permanent Facility (except, for purposes of determining the New Market Payment, 

the facility must be in substantial conformance with the specifications set forth in Exhibit F), or the 

contractors or agents selected by the Tenant Association or the City. The City shall, working with 

the Tenant Association, use good faith efforts to assist in the design and construction of the 

Permanent Facility generally consistent with the description outlined in Exhibit F. Upon the City's 

exercise of the Payment Option and provided Developer pays the Pre-Development Costs and the 

New Market Payment in a timely manner as required by this Agreement, (1) Developer will have 

no obligation to build the New Flower Market at the Project Site or otherwise ensure completion of 
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the Permanent Facility, (2) Developer shall have the right, but not the obligation, to proceed with 

the Project Variant in accordance with the requirements of this Agreement, and (3) Developer shall 

be deemed to have satisfied the Community Benefits obligations under Section S.l.l(a)-(b). The 

Tenant Association's or its landlord's failure to start or complete the Permanent Facility for any 

reason shall not be a breach by Developer under this Agreement, and Developer's sole obligation 

relative to the Permanent Facility, following payment of the New Market Payment, shall be to pay 

moving costs to the Temporary Site and to then to the Permanent Site, provided that such moving 

costs are incurred no later than the end of the Interim Lease or six years from the Effective Date, 

whichever is later. 

3.8 City Decisions. Except where otherwise noted, all discretionary decisions 

relating to City actions under this Article 3 shall be made jointly by the Planning Director and the 

OEWD Director of Development. The Planning Director and the OEWD Director of Development 

will consult other City officials as they deem appropriate. 

3.9 No City Liability. Following exercise of the Payment Option, OEWD and 

Planning staff shall use good faith efforts to assist the Tenant Association with development of the 

Permanent Facility at the filially selected Permanent Site. Following exercise of the Stay Option, 

OEWD and Planning staff shall use good faith efforts to monitor and enforce Developer's 

obligations to build the New Wholesale Flower Market at the Project Site. But nothing in this 

Agreement shall create any City liability to Developer, to the Tenant Association, or to any flower 

market Vendor relating to the New Wholesale Flower Market, the Permanent Facility, or to the 

Relocation Matters. All interested persons are given notice, and understand and agree, that 

completion of the New Wholesale Flower Market or the Permanent Facility will likely involve 

many challenges, and that no particular outcome can be guaranteed. By entering into this 
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Agreement, the City is not guarantying the successful completion of the replacement market or any 

other result. The City would not be willing to enter into this Agreement without this provision. 

Without limiting Developer's indemnity obligations in this Agreement, if and to the extent that City 

is required to expend any funds or staff time defending this Agreement or any discretionary 

decisions made by the City related to this Article 3 or the Relocation Matters from a claim made by 

the Tenant ~ssociation or any flower market Vendor, the City may reimburse itself from the 

Upfront PD Payments or the New Market Payment, if any (which shall, in tum, reduce the amounts 

available for construction of the Permanent Facility). 

4. GENERAL RIGHTS AND OBLIGATIONS 

4.1 Project and Project Variant's Compliance with Certain Design 

Requirements. Concurrently with the approval of this Agreement, certain Planning Code Text 

Amendments applicable to the Project were approved by the Board of Supervisors, as listed in 

ExhibitR. 

4.2 Development of the Project. Developer shall have the vested right to 

develop the Project and the Temporary Facility in accordance with and subject to the provisions 

of this Agreement, the Approvals, Later Approvals, and Temporary Site Approvals, and the City 

shall consider and process all Later Approvals for development of the Project and the· Temporary 

Facility at the Temporary Site, in accordance with and subject to the provisions of this 

Agreement. The Parties acknowledge (i) that immediately before the <:~.pproval of this 

Agreement, the City approved and granted the Approvals for the Project as listed in EXhibit K, 

and (ii) that Developer may proceed in accordance with this Agreement with the construction 

and, upon completion, use and occupancy of the Project as a matter of right, subject to the 

attainment of any required Later Approvals and any Non-City Approvals, as needed. 
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4.3 Workforce. Developer shall require project sponsors, contractors, 

consultants, subcontractors and subconsultants, as applicable, to undertake workforce . 

development activities in both the construction and end use phases of the Project in accordance 

with the Workforce Agreement. 

4.4 Community Facility Districts. The City intends to form a CFD under the 

CFD Act to finance or seek reimbursement of certain costs as set forth in the SOMA Plan. 

Developer shall not, at any time, contest, protest, or otherwise challenge the formation of the 

CFDs or other charges set forth in the Central SOMA Plan, or the issuance of additional bonds or 

other financing secured by CFD special taxes or the application of bond proceeds consistent with 

the SOMA Plan. Once established, Developer shall not institute, or cooperate in any manner 

with, proceedings to repeal or reduce the Central SOMA Plan fees or the CFD speciartaxes. The 

provisions of this Section shall survive the expiration of this Agreement, and Developer shall 

include the requirements of this Section in any sale agreement or lease for all or part of the 

Property. 

4.5 Transfer Parcel. Before the start of construction of the Blocks Building, 

the City, acting through MOHCD, and Developer shall enter into the Transfer Agreement, 

substantially in the form attached as ExhibitS, for the Transfer Parcel proposed by Developer and 

approved by MOHCD: Developer shall convey the Transfer Parcel to the City in accordance with 

the Transfer Agreement on or before issuance of the first certificate of occupancy for the Blocks 

Building. The City shall use the Transfer Parcel to develop affordable housing; provided if the 

City decides after acceptance that it cannot develop affordable housing on the Transfer Parcel, the 

City may sell the Transfer Parcel and use the net sales proceeds for affordable housing within the 

boundaries of Central SoMa, Eastern SoMa or Western SoMa Area Plans. 
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5. PUBLIC BENEFITS; DEVELOPER OBLIGATIONS AND CONDITIONS TO 

DEVELOPER'S PERFORMANCE 

5.1 Community Benefits Exceed Those Required by Existing Ordinances and 

Regulations. The Parties acknowledge and agree that the development of the Project in 

accordance with this Agreement provides a number of public benefits to the City beyond those 

achievable through existing Laws, including, but not limited to, those set forth in this Article 5 

(the "Community Benefits"). The City acknowledges and agrees that a number of the 

Community Benefits would not be otherwise achievable without the express agreement of 

Developer under this Agreement. Developer acknowledges and agrees that, as a result of the 

benefits to Developer under this Agreement, Developer has received good and valuable 

consideration for its provision of the Community Benefits, and that the City would not be willing 

to enter into this Agreement without the Community Benefits. Payment or delivery of each of 

the Community Benefits is tied to a specific phase of the Project, as described in the Phasing 

Plan or elsewhere in this Agreement (with each Phase, an "Associated Community Benefit"). 

Time is of the essence with respect to the completion of the Community Benefits. 

5.1.1 Community Benefits. Developer shall provide the following 

Community Benefits (collectively, the "Community Benefit Programs")': 

(a) the constrl1ction and development of the New Wholesale 

Flower Market on the Project Site or alternatively, if the Payment Option is exercised, 

payment of the New Market Payment for construction of the New Flower Market at the 

Permanent Site in accordance with Article 3; 

(b) the rent subsidies described in Article 3; 

(c) the relocationofthe Pre-Development Subtenants to the 
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Temporary Site, and relocation of Post-Development Subtenants who have executed a 

Post-Development Sublease back to the Project Site or payment for the relocation to the 

Permanent Site, as applicable, in accordance with Article 3 and the Tri-Party Agreement, 

including the requirement that all Pre-Development Subtenants shall be moved together 

\.. 

at one time (the collective obligations in subparagraphs (a) through (c) shall be referred to 

as the "Flower Market Obligations"); 

(d) the Workforce Program, as described in Exhibit 0; 

(e) the Project Open Space and Public Improvements, as 

described in Exhibit I; 

(f) the Transportation Demand Management Program attached 

as Exhibit J; 

(g) conveyance of the Transfer Parcel to the City, in 

accordance with the Transfer Agreement, at no cost to City; 

(h) under the Project Variant, Developer shall construct a 

subsidized child care center in Phase l(a), consisting of approximately 23,000 square feet 

at the Gateway Building, for. lease to a qualified non-profit child care operator for ten 

(1 0) years at a cost not exceeding landlord's actual costs for operating expenses; arid 
. . 

(i) the payment of $5 million to Mercy Housing California, to 

pay for costs related to the Sunnydale Hub project, on or before the issuance of the first 

construction document for the Project (or Project Variant). 

· 5 .1.2 Conditions to Performance of Community Benefits. 

Developer's obligation to perform each Associated Community Benefit is expressly conditioned 

upon each and all of the following conditions precedent: 
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(a) All Approvals and Later Approvals for the applicable Phase 

to which the Associated Community Benefit is tied shall have been Finally Granted, 

including a Prop M allocation necessary to build that Phase consistent with the 

Approvals, except to the extent that such Later Approvals (and Temporary Site 

Approvals, if applicable) have not been obtained or Finally Granted due to the failure of 

· Developer to timely initiate and then diligently and .in good faith pursue such Later 

Approvals. Whenever this Agreement requires completion of an Associated Community 

Benefit with a Phase, the City may withhold a certificate of occupancy for the Building in 

that Phase until the required Associated Community Benefit is completed or Developer 

has provided the City with adequate security for completion of such Associated 

Community Benefit (e.g., a bond or letter ofcredit) as approved by the Planning Director 

in his or her sole discretion (following consultation with the City Attorney); and. 

(b) Developer shall have·Commenced Construction of the 

Building in the applicable Phl:j.se to which the Associated CommunitY Benefit applies. 

5.2 No Additional CEQA Review Required; Reliance on CPE and. 

Addendum for Later Approvals. The Parties acknowledge that the CPE and Addendum prepared 

for the Project and 2000 Marin as the Temporary Site, respectively, complies with CEQA. The 

Parties further acknowledge that (a) the CPE and Addendum contain a thorough environmental 

analysis of the Project, including the Temporary Site, and demonstrate that the Project's impacts 

were previously analyzed in the Central SOMA FEIR and the Addendum, as the case may be; (b) 

-
the Mitigation Measures have been adopted to eliminate or reduce to an acceptable level certain 

adverse environmental impacts of the Project, and (c) the Board of Supervisors adopted CEQA 

Findings. Accordingly, the City does not intend to conduct any. further environmental review or 
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mitigation under CEQA for any aspect of the Project vested under this Agreement. The City 

shall rely on the CPE and Addendum, to the greatest extent possible in accordance with 

applicable Laws, in all future discretionary actions related to the Project; provided, however, that 

nothing shall prevent or limit the discretion of the City to conduct additional environmental 

review in connection with the Temporary Site or a change in the location of the Temporary Site, 

the Permanent Site, affordable housing dedication site, or any Later Approvals to the extent that 

such additional environmental review is required by applicable Laws, including CEQA. 

5.2.1 Compliance with CEQA Mitigation Measures. Developer 

shall comply with all Mitigation Measures imposed as applicable to the Project except for any 

Mitigation Measures that are expressly identified as the responsibility of a different party or 

entity. Without limiting the foregoing, Developer shall he responsible for the completion of all 

mitigation measures identified as the responsibility of the "owner" or the "project sponsor". The 

Parties expressly acknowledge that the CPE and the associated MMRP are intended to be used in 

connection with each of the Later Approvals to the extentappropriate and permitted under 

applicable Law. Nothing in this Agreement shall limit the ability of the City to impose 

conditions on any new, discretionary permit resulting from Material Changes as such conditions 

are determined by the City to be necessary to mitigate adverse environmental impacts identified 

through the CEQA process and associated with the Material Changes or otherwise to address 

significant environmental impacts as defined by CEQA created by an approval or permit; 

provided, however, any such conditions must be in accordance with applicable Law. 

5.3 Nondiscrimination. In the performance of this Agreement, Developer 

agrees not to discriminate against any employee, City employee working with Developer's 

contractor or subcontractor, applicant for employment with such contractor or subcontractor, or 
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against any person seeking ac~ommodations, advantages, facilities, privileges, services, or · 

membership in all business, social, or other establishments or organizations, on the basis of the 

fact or perception of a person's race, color, creed, religion, national origin, ancestry, age~ height, 

weight, sex, sexual orientation, gender identity, domestic partner status, marital status, disability 

or Acquired Immune Deficiency Syndrome or HIV status (AIDS/HIV status), or as~ociation with 

members of such protected classes, or in retaliation for opposition to discrimination against such 

classes. 

5.4 City Cost Recovery. 

5.4.1 Developer shall timely pay to the City all Impact Fees and 

Exactions applicable to the Project or the Project Site as set forth in Section 6.7. 

5.4.2 Developer shall timely pay to the City all Processing Fees 

applicable to the processing or review of applications for the Approvals and Later Approvals. 

5.4.3 Developer shall pay to the City all City Costs incurred in 

connection with the drafting and negotiation of this Agreement, defending the Approvals and 

Later Approvals, and in processing and issuing any Later Approvals or administering this 

Agreement (except for the costs that are covered by Processing Fees), within sixty (60) days 

following receipt of a written invoice complying w~th Section 5.5:4 from the City. 

5 .4.4 . OEWD shall provide Developer on a quarterly basis (or 

such alternative period as agreed to by the Parties) a reasonably detailed statement showing costs 

incurred by OEWD, the City Agencies and the City Attorney's Office, including the hourly rates 

for each City staff member at that time, the total number ofhours spent by each City staff 

member during the invoice period, any additional costs incurred by the City Agencies and a brief 

non-confidential description of the work completed (provided, for the City Attorney's Office, the 
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billing statement will be reviewed and approved by OEWD but the cover invoice forwarded to 

Developer will not include a description of the work). OEWD will use reasonable efforts to 

provide an accounting of time and costs from the City Attorney's Office and each City Agency in 

each invoice; provided, however, if OEWD is unable to provide an accounting from one or more 

of such parties, then OEWD may send an invoice to Developer that does not include the charges 

of such party or parties without losing any right to include such charges in a future or 

supplemental invoice but subject to the eighteen (18) month deadline set forth below in this 

Section 5.5.4. Developer's obligation to pay the City Costs shall survive the termination of this 

Agreement. Developer shall have no obligation to reimburse the City for any City Cost that is 

not invoiced to Developer within eighteen (18) months from the date the City Cost was incurred. 

The City will maintain records, in reasonable detail, with respect to any City Costs and upon 

written request ofDeyeloper, and to the extent not confidential, shall make such records 

available for inspection by Developer. 

5.4.5 If Developer in good faith disputes any portion of an 

invoice, then within sixty (60) days following receipt of the invoice Developer shall provide 

notice of the amount disputed and the reason for the dispute, and the Parties shall use good faith 

efforts to reconcile the dispute as soon as practicable. Developer shall have no right to withhold 

the disputed amount. If any dispute is not resolved within ninety (90) days following 

Developer's notice to the City of the dispute, Developer may pursue all remedies at law or in 

equity to recover the disputed amount. 

5.5 Prevailing Wages. Certain contracts for work at the Project Site may be 

public works. contracts if paid for in whole or part out of public funds, as the terms "public work" 

and "paid for in whole or part out of public funds" are defined in and subject to exclusions and 
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further conditions under California Labor Code sections 1720 - 1720.6 .. In connection with the 

Project, Developer shall comply with all California ptiblic works requirements as and to the 

extent required by State law. In addition, Developer agrees that all persons performing labor in 

the construction of Public Improvements under this Agreement will be: (1) paid not less than the · 

Prevailing Rate of Wages as defined in Administrative Code section 6.22 and established under 

Administrative Code section 6.22(e), and (2) provided the same hours, working conditions, and 

benefits as provided for similar work performed in San FranCisco County in Administrative Code 

section 6.22(f). Developer further agrees to employ Apprentices on the Public Improvement 

work in· accordance with San Francisco Administrative Code Section 23.61. Any contractor or 

subcontractor performing a public work or constructing the Public Improvements must inake 

certified payroll records and ~ther records ·required under Administrative Code section 6.22(e)(6) 

available for inspection and examination by the City with respect to all workers performing 

covered labor. City's Office of Labor Standards Enforcement ("OLSE") enforces labor laws, 

and OLSE shall be the lead agency responsible for ensuring that prevailing wages are paid and 

other payroll requirements are met in connection with the work, as more particularly described in 

the Workforce Agreement. 

5.6 Indemnification of City. ·Developer shall indemnify, reimburse, and hold 

harmless the City and its officers, agents and employees (the "City Parties") from and, if 

· requested, shall defend them against any and all loss, cost, damage, injury, liability, and claims 

("Losses") arising or resulting directly. or indirectly from (i) any third party claim arising from a 

Default by Developer under this Agreement, (ii) Developer's failure to comply with any 

Approval, Later Approval or Non-City Approval, (iii) the failure of any improvements 

constructed pursuant to the Approvals or Later Approvals to comply with any Federal or State 

41 

736 



' . 
Laws, the Existing Standards or any permitted New City Laws, (iv) any accident, bodily injury, 

death, personal injury, or loss of or damage to property occurring on the Project Site (or the 

public right of way adjacent to the Project Site) in connection with the construction by Developer 

or its agents or contractors of any improvements pursuant-to the .Approvals, Later Approvals or 

this Agreement, (v) a Third-PartyChallell.ge instituted against the City or any of the City Parties; 

(vi) any dispute between Developer, its contractors or subcontractors relating to the construction 

of any part of the Project, and (vii) any dispute between Develo.t?er and any Transferee or any 

subsequent owner of any of the Project Site relating to any assignment of this Agreement or the 

obligations that run with the land, or any dispute between Developer and any Transferee or other 

person relating to which party is responsible for performing certain obligations under this 

Agreement, each regardless of the negligence of and regardless of whether liability without fault 

is imposed or sought to be imposed on the City or any of the City Parties, except to the extent 

that any of the foregoing indemnification obligations is void or otherwise unenforceable under 

applicable Law, and except to the extent such Loss is the result of the negligence or willful 

misconduct of the City Parties. The foregoing indemnity shall include, without limitation, 

reasonable attorneys' fees and costs and the City's reasonable cost of investigating any claims 

against the City or the City Parties. All 'indemnifications set forth in this Agreement shall 

survive the expiration or termination of this Agreement, to the extent such indemnification 

obligation arose from an event occurring before the expiration or termination of this Agreement. 

To the extent the indeinnifications relate to Developer's obligations that survive the expiration or 

termination of this Agreement, the indemnifications shall survive for the term of the applicable 

obligation plus four ( 4) years. 

6. VESTING AND CITY OBLIGATIONS 
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6.1 Vested Rights. By granting the Approvals, the City has made a policy 

decision that the Project, as described in and as may be modified in accordance with the 

Approvals, is in the best interests of the City and promotes the public health, safety and welfare. 

Accordingly, the City in granting the Approvals and vesting them through this Agreement is 

limiting its future discretion with respect to Later Approvals and Temporary Site Approvals to 

the extent they include elements that were approved as part earlier Approvals. The criteria for 

City review and approval of Later Approvals is set forth in Section 6.3. Consequently, the City 

shall not use its discretionary authority in considering and approving an application for. Later 

Approvals or Temporary Site Approvals to change the policy decisions reflected by the 

Approvals or otherwise to prevent or· to delay development of the Project or the Project Variant 

as set forth in the Approvals. Developer shail have the vested right to develop the Project as set 

forth in this Agreement, including without limitation with the following vested elements: the 

locations and numbers of Buildings proposed, the land uses, height and bulk limits, including the 

maximum density, intensity and gross square footages, the permitted uses, the provisions for 

open ·space, vehicular acpess and parking (including parking ratios), and the Prop. M allocation 

made for the Project on the Effective Date (collectively, the "Vested Elemepts"; provided the 

Existing Uses on the Project Site shall also be included as Vested Elements). The Vested 

Elements are subject to and shall be governed by Applicable Laws. The expiration of any 

building permit or Approval shall not limit the Vested Elements, and Developer shall have the 

right to seek and obt~in subsequent building permits or approvals, including Later Approvals al).d 

Temporary Site Approvals, at any time during the Term, any of which shall be governed by 

Applicable Laws. Each Later Approval and Temporary Site Approval, once granted, shall be 

deemed an Approval for purposes of this Section 6.1. 
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6.2 Existing Standards. The City shall process, consider, and review all Later 

Approvals in accordance with (i) the Approvals, (ii) the San Francisco General Plan, the 

Municipal Code (including the Subdivision Code), and all other applicable City policies, rules 

and regulations, as each of the foregoing is in effect on the Effective Date ("Existing 

Standards"), as the same may be amended or updated in accordance with permitted New City 

Laws as set forth in Section 6.6, and (iii) this Agreement (collectively, "Applicable Laws"). 

6.3 Criteria for Later Approvals. Developer shall be responsible for obtaining 

applicable Later Approvals before the start of construction that requires such approvals. The 

City, in granting the Approvals and vesting the Project through this Agreement, is limiting its 

future discretion with respect to Later Approvals to the extent that they are consistent with the 

Approvals and this Agreement. The City shall not disapprove applications for Later Approval 

based upon an item or element that is consistent the Approvals, and shall consider all such 

applications in accordance with City's customary practice, normal discretion and Applicable 

Laws, subject to the requirements of this Agreement. The City may subject a Later Approval to 

any condition that is necessary to bring the Later Approval into compliance with Applicable 

Laws. For any part of a Later Approval request that has not been previously reviewed or 

considered by the applicable City Agency (such as additional details or plans), the City Agency 

shall exercise its discretion consistent with the Approvals and the Planning Code, and otherwise 

in accordance with the City's customary practice. Nothing in this Agreement shall preclude the 

City from applying New City Laws for any development not within the definition of the 

"Project" or the Temporary Site under this Agreement. 

6.4 Expeditious Processing of Subsequent Approvals. Upon the City's receipt 

from the Developer a completed application (with any required supporting documentation) for 
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one of more Later Approvals, the City shall use reasonable efforts to promptly commence and 

complete all steps necessary to act on such applications· in a timely way and in accordance with 

applicable Laws. 

6.5 Strict Building Code Compliance. Notwithstanding anything in this 

Agreement to the contrary, when considering any application for a Later Approval, the City or 

the applicable City Agency shall apply the applicable provisions, requirements, rules, or 

regulations that are contained in the San Francisco Building Codes, including the Mechanical 

Code, Electrical Code, Green Building Code, Housing Code, Plumbing Code, Fire Code, and the 

Public Works Code and Subdivision Code and other uniform construction codes applicable on a 

City-Wide basis. This shall not be construed to prohibit exceptions, equivalencies, or other 

administrative relief available under such Codes. 

6.6 Denial cifa Later Approval or Temporary Site Approval. Ifthe City denies 

any application for a Later Approval that implements a Building that is part of the Project or a 

Temporary Site Approval for the Temporary Site, the City must specify in writing the reasons for 

such denial and shall suggest modifications required for approval of the application. Any such 

specified modifications shall be consistent with this Agreement, earlier .Approvals, and 

Applicable Laws, and City staff shall approve the application if it is subsequently resubmitted for 

City review and corrects or mitigates, to the City's reasonable satisfaction, the stated reasons for 

the earlier denial in a .manner that is consistent and compliant with this Agreement, earlier 

Approvals and Applicable Laws, and does not include new or additional information or materials 

that give the City a reason to object to the application under the standards set forth in this 

Agreement. 

6.7 New City Laws. All future changes to Existing Standards and any other 
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Laws, plans or policies adopted by the City or adopted by voter initiative after the Effective Date 

("New City Laws") shall apply to the Project, the Project Site, and the Temporary Site except to 

the extent they conflict with this Agreement or the terms and conditions of the Approvals. In the 

event of such a conflict, the terms of this Agreement and the Approvals shall prevail, subject to 

the te1ms of Section 5.8. 

6.7.1 New City Laws shall be deemed to conflict with this 

Agreement and the Approvals if they: 

(a) limit or reduce the density or intensity of the Project or the 

Temporary Site at 2000 Marin, or any part thereof, or otherwise require any reduction in 

the square footage, number, or size of the proposed Buildings or change the location of 

proposed Buildings or change or reduce other improvements from those permitted under 

the Approvals; 

(b) limit or reduce the height, bulk, or mass of the Project, or 

any part thereof, or otherwise require any reduction. in the height, bulk, or mass of 

individual Buildings or other improvements that are part of the Project under the 

Approvals; 

(c) limit, reduce or change the location of vehicular access, or 

the amount or location of parking or loading from that permitted under the Approvals; 

(d) limit any land uses for the Project from that permitted 

under the Approvals or the Existing Uses; 

(e) change or limit the Approvals or Existing Uses; 

(f) materially delay, limit or control the rate, timing, phasing, 

or sequencing of the Project, including the demolition of existing buildings at the Project 
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Site, except as expressly set forth in this Agreement; 

(g) require the issuance of permits or approvals by the City 

other than those required under the Existing Standards, except for permits or approvals 

required on a City-Wide basis, that relate to the construction of improvements, and that 

do not prevent construction of the Project as intended by this Agreement; 

(h) limit or control the availability of public utilities, services 

or facilities, or any privileges or rights to public utilities, services, or facilities for the 

Project; 

(i) impose any regulation or other requirement that controls 

commercial rents or purchase prices charged within the Project or on the Project. Site, 

except as set forth in this Agreement and the Tri-Party Agreement; 

G) materially limit the processing or procuring of applications 

and approvals of Later Approvals that are consistent with Approvals; 

(k) impose new or modified Impact Fees and Exactions on the 

Project (as is expressly prohibited in Section 6.7.2); or 

(I) Reduce the· amount of allowable parking or loading for the 

Projector the Temporary Site. 

6.7.2 . The Developer may, at its sole discretion, elect to have a 

New City Law that conflicts with this Agreement be applied to the Project or the Project 

Site by giving the City written notice of its election to have aNew City Law applied, in 

which case such New City Law shall be deemed to be an Existing Standard; 

6.7.3 Developer shall have the right, from time to time and at any 

time, to file subdivision map applications (including phased final map applications and 

47 

742 



development-specific condominium map or plan applications) with respect to some or all 

of the Project Site, to subdivide, reconfigure or merge parcels within the Project Site as is 

required or may be desirable in order to developer a particular phase of the Project the 

Project or to lease, mortgage or sell all or some portion of it. The specific boundaries of. 

parcels shall be set by Developer and approved by the City during the subdivision 

process. Nothing in this Agreement shall authorizeDeveloper to subdivide or use any of 

the Project Site for purposes of sale, lease or financing in any manner that conflicts with 

the Subdivision Map Act or with the Subdivision Code. Nothing in this Agreement shall 

prevent the City from enacting or adopting changes in the methods and procedures for 

processing subdivision and parcel maps so long as such changes do not conflict with the 

provisions of this Agreement or with the Approvals or Later Approvals. 

6.8 Proposition M Office Allocation. The Project includes up to 2,061,380 

gross square feet ("GSF") of office development proposed to be constructed in three phases: (i) 

Phase 1(a) with up to 1,384,578 GSF of office, (ii) Phase 1(b) with up to 351,895 GSF of office; 

and (iii) Phase 1(c) with up to 324,907 GSF of office. Before the Effective Date, byMotion No. 

_____ (the "Office Allocation Motion"), the Planning Commission adopted findings 

pursuant to Planning Code Section 321(b)(l) that up to 2,061,380 GSF of office development at 

the Project Site contemplated by this Agreement. and the Central SOMA Plan and Design 

Guidelines promotes the public welfare, convenience and necessity, and in doing so it considered 

the criteria in Planning Code Section.32l(b)(3)(A)-(G). Thefindings contained in the Office 

Allocation Motion are incorporated into this Agre.ement. Because the office development 

contemplated by the Project has been found to promote the public welfare, convenience and 

necessity, the determination required under Sect!on 321(b), where applicable, will be deemed to 
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have been made for the entire Project (i.e., up to 2,061,380 GSF of office development 

undertaken consistent with the Project). 

(a) In the Office Allocation Motion, the Planning Commission also 

granted up to 1,384,578 GSF ofProp M office allocation for Phase 1(a). 

(b) Additiomil Prop M allocations for Phase 1 (b) and Phase 1 (c) are 

necessary for completion of the Project and to support the viability of the Associated Public 

Benefits for each respective Phase. An application for the Phase 1 (b) and 1 (c) Prop M allocations 

is on file with the Planning Department under Case No. 2017-0006630FA. If Developer is not 

then in default under this Agreement, the Planning Commission shall consider the Phase 1 (b) office 

allocation at its first regularly scheduled hearing on or after October 17, 2021, unless otherwise 
• 

requested by the Developer. Developer shall notify the Planning Director not less than 60 days in 

advance of the hearing da~e to ensure that the matter is added to the calendar, and Developer has 

the right to make changes to its existing application at any time before such notification date. 

Provided the design of the Phase 1 (b) office building remains consistent with the Office Allocation 

Motion? the Planning Commission shall give priority to the Phase 1 (b) office development under 

Sections 320-325 over all office development proposed elsewhere in the City, subject to the 

existing priorities previously given to (a) the Mission Bay South Project Area; (b) the Transbay 

Transit Tower proposed for development on Lot 001 of Assessor's Block No. 3720; and (c) the 

Treasure Island development project. Notwithstanding the above, no office development project 

can be approved that would cause the then applicable annual limitation contained in Planning Code 

Section 321 to be exceeded, and the Planning Commission shall consider the design of the 

Phase 1(b) office building to confirm that it remains consistent with the Planning Commission's 

findings under Section 321(b)(3)(A)-(G) in the Office Allocation Motion. The requirements for 
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Planning Commission approval described above will apply to Phase 1 (b) except to the extent such 

application would be prohibited by applicable law. 

(c) Developer shall have the greater of the period provided by 

Applicable Laws or three (3) years from the date on which each Prop. M allocation is granted 

under this Agreement to obtain a site perinit for office development for the applicable phase of the 

Project, as may be extended by a Litigation Extension (if any), but otherwise subject to the 

provisions ofPlanning Code Section 321(d)(2). 

6.9 Fees and Exactions. 

6.9.1 Generally. The Project and the Temporary Site shall only be 

subject to the Processing Fees and Impact Fees and Exactions as set forth in this 

Section 6.7, and the City shall not impose any new Processing Fees or Impact Fees and 

Exactions on the development of the Project or the Temporary Site or impose new 

conditions or requirements for the right to develop the Project or the Temporary Site 

(including required contributions of land, public amenities or services) except as set forth 

in this Agreement. The Parties acknowledge that the provisions contained in this 

Section 6.7 are intended to implement the intent of the Parties that Developer have the 

right to develop the Project pursuant to specified and known criteria and rules, and that the 

City receive the benefits which will be conferred as a result of such development without 

abridging the right of the City to act in accordance with its powers, duties and obligations, 

except as specifically provided in this Agreement. 

6.9.2 Impact Fees and Exactions. During the Term, as extended 

by the Litigation Extension (if any), no Impact Fees and Exactions shall apply to the 

Project (or the Project Variant) or components thereof except for (i) those Impact Fees and 
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Exactions specifically set forth on Exhibit P, and (ii) the SFPUC Capacity Charges, as 

expressly set forth below in this Section. The Impact Fees and Exactions and SFPUC 

Capacity Charges shall be calculated and determined at the time payable in accordance 

with the City requirements on that date, and the Parties acknowledge and agree that the 

Impact Fees and Exactions shall be subject to the Planning Department's final 

confirmation mice the applicable final land uses and Gross Floor Area are determined; 

provided, in determining the amount ofthe Impact Fees and Exactions during the Initial 

Term only (as extended by Litigation Extension, if any), the rates will be subject to annual 

escalation in accordance with the methodology currently provided in Planning Code 

Section 409 from the Effective Date to the date that the Applicable Impact Fee and 

Exaction is paid. During the Extension Term (if any), Developer shall be subject to any 

increase or decrease in the fee amount payable and any changes to the methodology of 

calculation (e.g., use of a different index to calculate annual increases), but will not be 

subject to any new types of Impact Fees and Exactions or modification to existing Impact 

Fees and Exactions after the Effective Date. No Impact Fees or Exactions shall apply to 

the use of the-Temporary Site for pre-existing uses or for new spaces constructed for 

flower market tenants. 

6.9.3 Processing Fees. Developer shall pay all Processing Fees 

in effect, on a City-wide basis, at the time that Developer applies for a Later Approval for 

which such Processing Fee is payable in connection with the applicable part of the Project. 

6.10 Changes in Federal or State Laws. 

6.10.1 City's Exceptions. Notwithstanding any provision in this 

Agreement to the contrary, each City Agency having jurisdiction over the Project shall 
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exercise its discretion under this Agreement in a manner that is consistent with the public 

health and safety and shall at all times retain its respective authority to take any action that 

is necessary to protect the physical health and safety of the public (the "Public Health 

and Safety Exception") or reasonably calculated and narrowly drawn to comply with 

applicable changes in Federal or State Law affecting the physical environment (the 

"Federal or State Law Exception"), including the authority to condition or deny a Later 

Approval or to adopt a new Law applicable to the Project so long as such condition or 

denial or new regulation (i)(a) is limited solely to addressing a specific and identifiable 

issue in each case required to protect the physical health and safety of the public, or (b) is 

required to comply with a Federal or State Law and in each case not for independent 

discretionary policy reasons that are inconsistent with the Approvals or this Agreement 

and (ii) is applicable on a City-Wide basis to the same or similarly situated uses and 

applied in an equitable and non-discriminatory manner. Developer retains the right to 

dispute any City reliance on the Public Health and Safety Exception or the Federal or State 

Law Exception. 

6.10.2 Changes in Federal or State Laws. If Federal or State Laws 

issued, enacted, promulgated, adopted, passed, approved, made, implemented, amended, 

or interpreted after the Effective Date have gone into effect and (i) preclude or prevent 

compliance with one or more provisions of the Approvals or this Agreement, or (ii) 

materially and adversely affect Developer's or the City's rights, benefits or obligations 

under this Agreement, then such provisions of this Agreement shall be modified or 

suspended as may be necessary to comply with such Federal or State Law. In such event, 

this Agreement shall be modified only to the extent necessary or required to comply with 
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such Law, subject to the provisions of Section 6.8.4, as applicable. 

6.10.3 Changes to Development Agreement Statute. This 

Agreement has been entered into in reliance upon the provisions of the Development 

Agreement Stauite. No amendment of or addition to the Development Agreement Statute 

which would affect the interpretation or enforceability of this Agreement or increase the 

obligations or diminish the development rights of Developer hereunder, or increase the 

obligations or diminish the b~nefits to the City hereunder shall be applicable to this 

Agreement unless such amendment or addition is specifically required by Law or is . 

mandated by a court of competent jurisdiction. If such amendment or change is 

permissive rather than mandatQry, this Agreement shall not be affected. 

6.10 .4 Effect on Agreement. If any of the modifications, 

amendments or additions described in this Section 6.8 would materially and adversely 

affect the construction, development, use, operation, or occupancy of the Projectas 

currently contemplated by the Approvals, or any material portion thereof, such that the 

Project, or the applicable portion thereof, becomes economically infeasible (a "Law 

Adverse to Developer"), then Developer shall notify the City and propose amendments or 

solutions that would maintain the benefit of the bargain (that is this Agreement) for both 

Parties. If any of the modifications, amendments or additions described in Section 6.8 

would materially and adversely affect or limit the Community Benefits (a "Law Adverse 

to the City"), then the City shall notify Developer and propose amendments or solutions 

that would maintain the benefit of the bargain (that is this Agreement) for both Parties. 

Upon receipt of a notice under this Section 6.8.4, the Parties agree to meet and confer in 

good faith for a period of not less than ninety (90) days in an attempt to resolve the issue. 
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If the Parties cannot resolve the issue in ninety (90) days or such longer period as may be 

agreed to by the Parties, then the Parties shall mutually select a mediator at JAMS in San 

Francisco for nonbinding mediation for a period of not less than thirty (30) days. If the 

Parties remain unable to resolve the issue following such mediation, then (i) Developer 

. shall have the right to terminate this Agreement following a Law Adverse to Developer 

upon not less than thirty (30) days prior notice to the City, and (ii) the City shall have the 

right to terminate this Agreement following a Law Adverse. to the City upon not less than · 

thirty (30) days prior notice to Developer; provided, notwithstanding any such 

termination, Developer shall be required to. complete the Associated Community Benefits 

for each Building completed as set forth in Section 5.1. 

6.11 No Action to Impede Approvals. Except and only as required under 

Section 6.8 the City shall take no action under this Agreement nor impose ariy condition on the 

Project that would conflict with this Agreemenfor the Approvals. An action taken or condition 

imposed shall be deemed to be in conflict with this Agreement or the Approvals ifsuch actions 

or conditions result in the occurrence of one or more of the circumstances identified in 

Section 6.6.1. 

6.12 Estoppel Certificates. Developer may, at any time, and from time to time, 

deliver notice to the Planning Director requesting that the Planning Director certify to Developer, 

a potential Transferee, or a potential lender to Developer, in writing that to the best of the 

Planning Director's knowledge: (i) this Agreement is in full force and effect and a binding 

obligation of the Parties; (ii) this Agreement has not been amended or modified, and 1f so 

amended or modified, identifying the amendments or modifications and stating their date and 

providing a copy or referring to the recording information; (iii) Developer is not in Default in the 
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performance of its obligations under this Agreement, or if in Default, to describe therein the 

· nature and amount of any such Defaults; (iv) the findings ofthe City with respect to the most 

recent annual review performed pursuant to Sectiori 9; (v) the Effective Date of the Agreement; 

and (vi) the names of the Mortgagee that are subject to receiving notices under Section 11.3. 

The Planning Director, acting on behalf of the City, shall execute and return such certificate 

within thirty (30) days following receipt of the request. The City acknowledges that third parties 

with a property interest in the Project Site, such as mortgagee.s, acting in good faith, may rely 

upon such a certificate. 

6.13 Existing, Continuing Uses and Interim Uses. The Parties acknowledge that 

the Existing Uses are lawfully authorized uses and may continue as such uses may be modified 

by the Project, provided that any modification thereof not a component of or contemplated by the 

Project is subject to Planning Code Section 178 and the applicable provisions of Section 6. 

Developer may install interim or temporary uses on the Project Site, which uses must be 

consistent with those uses allowed under the Planning Code and the Central SOMA Plan. 

6.14 Taxes. Nothing in this Agreement limits the City's ability to impose new or 

increased taxes or special assessments, or any equivalent or substitute tax or assessment, 

provided (i) the City shall not institute, on its own initiative, proceedings for any new or 

increased special tax or special assessment for a land-secured financing district (including the 

special taxes under the Mello-Roos Community Facilities Act of 1982 (Government Code§§ 

53311 et seq.) but not including business improvement districts or community benefit districts 

formed by a vote of the affected property owners) that includes the Project Site unless the new 

district is City-Wide or Developer gives its prior written consent to or requests such proceedings, 

and (ii) no such tax or assessment shall be targeted or directed at the Project, including, without 
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limitation, any tax or assessment targeted solely at all or any part of the Project Site. Nothing in 

the foregoing prevents the City from imposing any tax or assessment against the Project Site, or 

any portion thereof, that is enacted in accordance with Law and applies to all similarly-situated 

property on a City-Wide basis. 

7. NO DEVELOPMENT OBLIGATION 

There is no requirement under this Agreement that Developer initiate or complete 

development of the Project, or any portion thereof. There is also no requirement that 

development be initiated or completed within any period of time or in any .particular order, 

subject to the requirement to complete Associated Community Benefits for each Building 

commenced by Developer as set forth in Section 5.1. The development of the Project is subject 

to numerous factors that are not within the control of Developer or the City, such as availability 

of financing, interest rates, access to capital, and similar factors. Except as expressly required by 

this Agreement, the City acknowledges that Developer may develop the Project in such order 

and at such rate and times as Developer deems appropriate within the exercise of its sole and 

subjective business judgment. In Pardee Construction Co. v. City of Camarillo, 37 Cal.3d 465 

(1984), the California Supreme Court ruled that the failure of the parties therein to provide for 

the timing of development resulted in a later adopted initiative restricting the timing of 

development and controlling the parties' agreement. It is the intent of the Parties to avoid such a 

result by acknowledging and providing for the timing of development of the Project in the 

manner set forth herein. The City acknowledges that such a right is consistent with the intent, 

purpose and understanding of the Parties to this Agreement, and that without such a right, 

Developer's development of the Project would be subject to the uncertainties sought to be 

avoided by the Development Agreement Statute, Chapter 56 and this Agreement. 
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8. MUTUAL OBLIGATIONS 

8.1 Notice of Completion, Revocation or Termination. Within thirty (30) days 

after any early revocation or termina~ion of this Agreement (as to all or any part of the Project 

· Site), the Parties agree to execute a written statement acknowledging such revocation or 

termination, signed by the appropriate agents of the City and Developer, and record such 

instrument in the Official Records. In addition, within thirty (30) days after Developer's request, 

when each Phase and all of the Associated Community Benefits tied to that Phase have also been . 

completed, the City and Developer shall execute and record a notice of completion in the form 

attached as Exhibit N for the applicable property. 

8.2 General Cooperation; Agreement to Cooperate. The Parties agree to 

cooperate with one another to expeditiously implement the Project in accordance with the 

Approvals, any Later Approvals, and this Agreement, and to undertake and complete all actions 

or proceedings reasonably necessary or appropriate to ensure that the objectives of this 

Agreement, the Approvals, and any Later Approvals, are implemented. Except for ordinary 

administrative costs of the City, nothing in this Agreement obligates the City to spend any sums 

of money or incur any costs other than City Costs or costs that Develope~ reimburses through the 

payment of Processing Fees. The Parties agree that the Planning Department (in consultation 

with OEWD) will act as the City's lead agency to facilitate coordinated City review of 

applications for the Project. Each City Agency responsible for reviewing any Later Approvals 

shall designate a single employee responsible for working with Developer and the Planning 

Department: (i) to ensure that all such applications to the City are technically sufficient and 

constitute complete applications and (ii).to interface with City staff responsible for reviewing 

any application under this Agreement to facilitate an orderly, efficient approval process that 
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avoids delay and redundancies. 

8.2.1 Developer shall assist and cooperate with the City at 

Developer's own expense in connection with any Third-Party Challenge. The City 

Attorney's Office may use its own legal staff or outside counsel in connection with 

defense of the Third-Party Challenge, at the City Attorney's sole discretion. Developer 

shall reimburse the City for its actual costs in defense of the action or proceeding, 

including but not limited to the time and expenses of the City Attorney's Office (at the 

non-discounted rates then charged by the City Attorney's Office) and any consultants; 

provided, however, Developer shall have the right to monthly invoices for all such costs. 

8.2.2 To the extent that any such action or proceeding challenges . 
or a judgment is entered limiting Developer's right to proceed with the Project or any 

material portion thereof under this Agreement (whether the Project is commenced or not), 

including the City's actions taken pursuant to CEQA, Developer may elect to terminate 

this Agreement. Upon any such termination (or, upon the entry of a judgment terminating 

this Agreement, if earlier), the City and Developer shall jointly seek to have the Third-

Party Challenge dismissed and Developer shall have no obligation to reimburse City 

defense costs that are incurred after the dismissal. Notwithstanding the foregoing, if 

Developer conveys or transfers some but not all of the Project, or a party takes title to 

Foreclosed Property constituting only a portion of the Project (and therefore, there is more 

than one party that assumes obligations of "Developer" under this Agreement), then only 

the Party holding the interest in such portion of the Project shall have the right to 

terminate this Agreement as to such portion ofthe Project and only as to such portion, and 

no temiination of this Agreement by such Party as to such Party's portion of the Project 
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shall effect a termination of this Agreement as to any other portion of the Project. 

8.2.3 The filingof any Third Party Challenge shall not delay or 

stop the development, pr?cessing or construction of the Project or the issuance of Later 

Approvals unless the third party obtains a court order preventing the activity. 

8.3 Good Faith and Fair Dealing. The Parties shall cooperate with each other 

and act in good faith in complying with the provisions of this Agreement and implementing the 

Approvals. 

8.4 Other Necessary Acts. Each Party shall use good faith efforts to take such 

further actions as may be reasonably necessary to carry out this Agreement and the Approvals in 

accordance with the terms of this Agreement.(and subject to all applicable Laws) in order to 

provide and secure to each Party the full and complete enjoyinent of its rights and privileges 

hereun9.er. 

9. PERIODIC REVIEW OF DEVELOPER'S COMPLIANCE 

9.1 Annual Review. Pursuant to Section 65865.1 of the Development 

Agreement Statute and Section 56.17 of the Administrative Code (as of the Effective Date), at 

the beginning of the second week of each January following final adoption of this Agreement 

and for so long as the Agreement is in effect (the "Annual Review Date"), the Planning Director 

shall commence a review to ascertain whether Developer has, in good faith, complied with the 

Agreement. The failure to commence such review in January shall not waive the Planning 

Director's right to do so later in the calendar year. The Planning Director may elect to forego an 

annual review if no significant construction work occurred on the Project Site during that year, or 

if such review is otherwise not deemed necessary. 

9.2 Review Procedure. In conducting the required initial and annual reviews of 
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Developer's compliance with this Agreement, the Planning Director shall follow the process set 

forth in this Section 9 .2. 

9.2.1 Required Information from Developer. Within sixty (60) 

days following request by the Planning Director, Developer shall provide a letter to the 

Planning Director explaining, with appropriate backup documentation (not including any· 

proprietary or confidential information, to the extent any exists), Developer's compliance 

with this Agreement for the preceding calendar year, including, but not limited to, 

compliance with the requirements regarding Community Benefits. The burden of proof, 

by substantial evidence, of compliance is upon Developer. The Planning Director shall 

post a copy of Developer's submittals on the Planiling Department's website. 

9 .2.2 City Report. Within sixty ( 60) days after Developer submits 

such letter, the Planning Director shall review the information submitted by Developer and 

all other available evidence regarding Developer's compliance with this Agreement, and 

shall consult with applicable City Agencies as appropriate. All such available evidence, 

including final staff reports, shall, upon receipt by the City, be made available as soon as 
. . 

possible to Developer. The Planning Director shall notify Developer in writing whether 

Developer has complied with the terms of this Agreement (the "City Report"), and post 

the City Report on the Planning Department's website. If the Planning Director finds 

Developer not in compliance with this Agreement, then the City may pursue available 

rights and remedies in accordance with this Agreement and Chapter 56. The City's failure 

to initiate or to timely complete the annual review shall not be a Default and shall not be 

deemed to be a waiver of the right to do so at a later date. All costs incurred by the City 

under this Section shall be included in the City Costs. 
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9.2.3 Effect on Transferees. If Developer has effected a Transfer 

so that its interest in the Project Site has been divided between Developer and Transferees 

or between or among Transferees, then the annual review hereunder shall be conducted 

separately with respect to Developer and each Transferee, and if appealed, the Planning 

Commission and Board of Supervisors shall make its determinations and take its action 

separately with respect to Developer and each Transferee, as applicable, pursuant to 

Administrative Code Chapter 56. If the Board of Supervisors terminates, modifies or 

takes such other actions as may be specified in Administrative Code Chapter 56 and this 

· Agreement in connection with a determination that Developer or a Transferee has not 

complied with the terms and conditions of this Agreement, such action by the Planning 

Director, Planning Commission, or Board of Supervisors shall be effective only as to the 

Party to whom the determination is made and the portions of the Project Site in which 

such Party has an interest. 

9 .2.4 Default. The rights and powers of the City under this 

Section 9.2 are in addition to, and shall not limit, the rights of the City to terminate or take 

other action under this Agreement on account of the commission by Developer of a 

Default. 

10. ENFORCEMENT OF AGREEMENT; DEFAULT; REMEDIES 

10.1 Enforcement. The only Parties to this Agreement are the City and 

Developer. Except as expressly set forth in this Agreement (for successors, Transferees and 

Mortgagees), this Agreement is not intended, and shall not be construed, to benefit or be 

enforceable by any other person or entity whatsoever. 

10.2 Meet and Confer Process. Before sending a notice of default in accordance 
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with Section 10.3, the Party which may assert that the other Party has failed to perform or fulfill 

its obligations under this Agreement shall first attempt to meet and confer with the other Party to 

discuss the alleged failure and shall permit such Party a reasonable period, but not less than ten 

(10) days, to respond to or cure such alleged failure; provided, however, the meet and confer 

process shall not be required (i) for any failure to pay amounts due and owing under this 

Agreement, or (ii) if a del:;1.y in sending a notice pursuant to Section 10.3 would impair, prejudice 

or otherwise adversely affect a Party or its rights under this Agreement. The Party asserting such 

failure shall request that such meeting and conference occur within three (3) business days 

following the request and if, despite the good faith effotts of the requesting Party, such meeting 

has not occurred within seven (7) business days of such request, then such Party shall be deemed 

to have satisfied the requirements of this S.ection and may proceed in accordance with the 

issuance of a notice of default under Section 10.3. 

10.3 Default. The following shall constitute a "Default" under this Agreement: 

(i) the failure to make any payment within sixty (60) days following notice that such payment 

was not made when due and demand for compliance; and (ii) the failure to perform or fulfill any 

other material term, provision, obligation, or covenant of this Agreement and the continuation of 

such failure for a period of sixty (60) days following notice and demand for compliance. 

Notwithstanding the foregoing, if a failure can be cured but the cure cannot reasonably' be 

completed within sixty (60) days, then it shall not be considered a Default if a cure is 

commenced within said 60-day period and diligently prosecuted to completion thereafter. Any 

notice of default given by a Party shall specify the nature of the alleged failure and, where 

appropriate, the manner in which said failure satisfactorily may be cured (if at all). 

Notwithstanding any other provision in this Agreement to the contrary, if Developer conveys or 
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transfers some but not all of the Project or a party takes title to Foreclosed Property constituting 

only a portion of the Project, and, therefore there is more than one Party that assumes obligations 

of "Developer" under this Agreement, there shall be no cross-default between the separate 

Parties that assumed Developer obligations, provided City shall have the right to withhold Later. 

Approvals for all or any part of the Project Site if Developer fails to fulfill the Flower Market 

Obligations as and when required under this Agreement. Subject to the foregoing, a default by 

one "Developer" shall not be a Default by any other "Developer" that owns or c()ntrols a 

different portion of the Project Site. For purposes of this Section 10, a Party shall include all of 

its Affiliates who have an ownership interest in a portion of the Project Sites, and therefore any 

termination or other remedy against that Party may include the same remedy against all such 

Affiliates. 

10.4 Remedies. 

10.4.1 Specific Performance. Subject to, and as limited by, the 

provisions of Sections 10s.4.3, 10.4.4, and 10.5, in the event of a Default, the remedies 

available to a Party shall include specific performance of this Agreement in addition to 

any other remedy available at law or in equity. 

10.4.2 Termination. Subject to the limitation set forth in Section 

10.4.4, in the event of a Default, the non-defaulting Party may elect to terminate this 

Agreement by sending a notice of termination to the other Party, which notice of 

termination shall state the Default. Any such termination shall be effective upon the date 

set forth in the notice of termination, which shall in no event be earlier than sixty (60) 

days following delivery of the notice. Consistent with Sections 10.3 and 13.3, there are no 

cross-defaults· under this Agreement, and therefore if there is more than one "Developer" 
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(as it relates to different parts of the Project Site), then any termination of this Agreement 

for Default will be limited to the Developer that sent or received the termination notice. 

10.4.3 Limited Damages. The Parti~s have determined that except 

as set forth in this Section 1 0.4.3, (i) monetary damages are generally inappropriate, (ii) it 

would be extremely difficult and impractical to fix or determine the actual damages 

suffered by a Party as a result of a Default hereunder, and (iii) equitable remedies and 

remedies at law, not including damages but including specific performance and 

termination, are particularly appropriate remedies for enforcement of this Agreement. 

Consequently, Developer agrees that the City shall not be liable to Developer for damages 

under this Agreement, and the City agrees that Developer shall not be liable to the City for 

damages under this Agreement, and each covenants not to sue the other for or claim any 

damages under this Agreement and expressly waives its right to recover damages under 

this Agreement, except as follows: (1) either Party shall have the right to recover actual 

damages only (and not consequential, punitive or special damages, each of which is 

hereby expressly waived) for a Party's failure to pay sums to the other Party as and when 

due under this Agreement, (2) the City shall have the right to recover actual damages for 

Developer's failure to make any payment due under any indemnity in this Agreement, 

(3) to the extent a court of competent jurisdiction determines that specific performance is 

not an available remedy with respect to an unperformed Associated Community Benefit, 

the City shall have the right to monetary damages equal to the costs that the City incurs or 

will incur to complete the Associated Community Benefit as determined by the court, 

( 4) either Party shall have the right to recover reasonable attorneys' fees and costs as set 

forth in Section 1 0.6, and (5) the City shall have the right to administrative penalties or 
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liquidated damages if and .only to the extent expressly stated in an Exhibit to this 

Agreement or in the applicable portion of the San Francisco Municipal Code incorporated 

into this Agreement.=For purposes of the foregoing, "actual damages" means the actual 

amount of the sum due and owing under this Agreement, with interest as provided by 

Law, together with such judgment collection activities as may be ordered by the judgment, 

and no additional sums. 

1 0.4.4 City Processing/Certificates of Occupancy. The City shall 

· not be required to process any requests for approval or take other actions under this 

Agreement during any period in which Developer is in Default or Developer has failed to 

pay amounts due to the City under this Agreement; provided, however, if Developer has 

conveyed or transferred some but not all of the Project or a party takes title to Foreclosed 

. . 

Property constituting only a portion of the Project, and, therefore, there is more than one 

party that assumes obligations of "Developer" under this Agreement, then the City shall 

continue to process requests and take other actions as to the other portions of the Project 

so long as the applicable Developer as to those portions is current on payments due the 

City (subject to the Flower Market Obligation provisions described below). The City shall 

have the right to withhold a fmal certificate of occupancy within a Phase until all of the 

Associated Community Benefits tied to that Phase, together with the Flower Market 

Obligations, have been completed or Developer has provided the City with adequate 

security for completion of such Community Benefit (e.g., a bond or letter of credit) as 

approved by the Planning Director in his or her sole discretion (following consultation 

with the City Attorney).· For a Phase to be deemed completed, Developer shall have also 

completed all of the public open spaces and improvements for that Phase as set forth in 
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Exhibit H or in a Later Approval; provided, if the City issues a final certificate of 

occupancy before such items are completed, then Developer shall promptly complete such . 

items following issuance. Notwithstanding anything to the contrary above, the City shall 

have the right to withhold all certificates of occupancy and other Later Approvals Project­

wide (against all Developers) if the Flower Market Obligations have not been satisfied 

when required. If the Payment Option has not been exercised, the Parties intend that the 

Post-Development Subtenants will be moved back to the Project Site first, and agree that 

City can withhold certificates of occupancy and Later Approvals for space at the Project · 

Site until all of the Post-Development Subtenants (not including those who elect to move 

elsewhere) have moved back to the Project Site in accordance with the Flower Market 

Obligations. 

10.5 Time Limits; Waiver; Remedies Cumulative. Failure by a Party to insist 

upon the strict or timely performance of any of the provisions of this Agreement by the other 

Party, irrespective of the length oftime for which such failure continues, shall not constitute a 

waiver of such Party's right to demand strict compliance by such other Party in the future. No 

waiver by a Party of any condition or failure of performance, including a Default, shall be 

effective or binding upon such Party unless made in writing by such Party, and no such waiver 

shall be implied from any omission by a Party to take any action with respect to such failure. No 

express written waiver shall affect any other condition, action or inaction, or cover any other 

·period of time, other than any condition, action or inaction and/or period of time specified in 

such express waiver. One or more written waivers under ariy provision of this Agreement shall 

not be deemed to be a waiver of any subsequent condition, action or inaction, and the 

performance of the same or any other term or provision contained in.this Agreement. Nothing in 
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this Agreement shall limit or waive any other right or remedy available to a Party to seek 

injunctive relief or other expedited judicial and/or administrative relief to prevent irreparable 

harm. 

10.6 Attorneys' Fees. Should legal action be brought by either Party against the 

other for a Default under this Agreement or to enforce any provision herein, the prevailing Party 

in such action shall be entitled to recover its reasonable attorneys' fees and costs. For purposes 

of this Agreement, "reasonable attorneys' fees and costs" means the reasonable fees and 

expenses of counsel to the Party, which may include printing, duplicating and other expenses, air 

freight charges, hiring of experts and consultants, and fees billed for law clerks, paralegals, 

librarians, and others not admitted to the bar but perforining services under the supervision of an 

attorney. The term "reasonable attorneys' fees and costs" shall also include, without 

limitation, all such reasonable fees and expenses incurred with respect to appeals, mediation, 

arbitrations, and bankruptcy proceedings, and whether or not any action is brought with respect 

to the matter for which such fees and costs were incurred. For the purposes of this Agreement, 

the reasonable fees of attorneys of City Attorney's Office shall be based on the fees regularly 

charged by private attorneys with. the equivalent number of years of experience in the subject 

matter area of the Law for which the City Attorney's Office's services were rendered who 

practice in the City of San Francisco in law firms with approximately the same number of 

attorneys as employed by the Office of the City Attorney. 

11. FINANCING; RIGHTS OF MORTGAGEES 

11.1 Developer's Right to Mortgage. Nothing in this Agreement limits the right 

of Developer to mortgage or otherwise encumber all or any portion of the Project Site for the 

benefit of any Mortgagee as security for one or more loans. Developer represents that, as of the 
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Effective Date, there are no Mortgages on the Project Site. 

11.2 Mortgagee Not Obligated to Construct. Notwithstanding any ofthe 

provisions of this Agreement (except as set forth in this Section and Section 11.5), a Mortgagee, 

including any Mortgagee who obtains title to the Project Site or any part thereof as a result of 

foreclosure proceedings, or conveyance or other action in lieu thereof, or other remedial action, 

shall in no way be obligated by the provisions of this Agreement to construct or complete the 

Project or any part thereof or to guarantee such construction or completion. The foregoing 

provisions shall not be applicable to any party who, after a foreclosure, conveyance or other 

action in lieu thereof, or other remedial action, obtains title to some or all of the Project Site from 

or through the Mortgagee, or any other purchaser at a foreclosure sale other than the Mortgagee 

itself, on which certain Associated Community Benefits must be completed as set forth in 

Section 5 .1. Nothing in this Section or any other Section or provision of this Agreement shall be 

deemed or construed to permit or authorize any Mortgagee or any other person or entity to 

devote the Project Site or any part thereof to any uses other than uses consistent with this 

Agreement and the Approvals, and nothing in this Section shall be deemed to give any 

Mortgagee or any other person or entity the right to construct any improvements under this 

Agreement (other than as set forth above for required Community Benefits or as needed to 

conserve or protect improvements or construction already made) unless or until such person or 

entity assumes Developer's obligations under this Agreement. 

11.3 Copy ofNotice of Default and Notice of Failure to Cure to Mortgagee. 

Whenever the City shall deliver any notice or demand to the Developer with respect to any 

breach or default by the Developer in its obligations under this Agreement, the City shall at the 

same time forwaxd a copy of such notice or demand to each Mortgagee having a Mortgage on the 

68 

763 



real property which is the subject of the breach or default who has previously made a written 

request to the City therefor, at the last address of such Mortgagee specified by such Mortgagee in 

. such notice. In addition, if such breach or default remains uncured for the period permitted wi~h 

respect thereto under this Agreement, the City shall deliver a notice of such failure to cure such 

breach or default to each such Mortgagee at such applicable address. A delay or failure by the 

City to provide such notice required by this Section shall extend for the number of days until 

notice is given, the time allowed to the Mortgagee for cure. In accordance with Section 2924b of 

the California Civil Code, the City requests that a copy of any notice of default and a copy of any 

notiCe of sale under any Mortgage be mailed to the City at the address for notices under this 

Agreement. Any Mortgagee relying on the protections set forth in this Article 10 shall send to 

the City a copy of any notice of default and notice of sale. 

11.4 Mortgagee's Option to Cure Defaults. After receiving any notice of failure 

to cure referred to in Section 11.3, each Mortgagee shall have the right, at its option, to 

commence within the same period as the Developer to remedy or cause to be remedied any 

Default, plus an additional period of: (a) thirty (30) days to cure a monetary Default; and 

(b) sixty ( 60) days to cure a non-monetary event of default which is susceptible of cur~ by the 

Mortgagee without obtaining title to the applicable property. If an event of default is not cured 

within the applicable cure period, the City nonetheless shall refrain from exercising any of its 

remedies with respect to the event of default if, within the Mortgagee's applicable cure period: 

(i) the Mortgagee notifies the City that it intends to proceed with due diligence to foreclose the 

Mortgage or otherwise obtain title. to the subject property; an"d (ii) the Mortgagee commences 

foreclosure proceedings within sixty (60) days after giving such notice, provided that such period 

is tolled for any period during which the Mortgagee is prohibited from proceeding with 
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foreclosure proceedings, e.g. due to a bankruptcy filing; and thereafter diligently pursues such 

foreclosure to completion; and (iii) after obtaining title, the Mortgagee diligently proceeds to 

cure those events of default: (A) which are required to be cured by the Mortgagee and are 

susceptible of cure by the Mortgagee, and (B) of which the Mortgagee has been given notice by 

the City. Any such Mortgagee or Transferee of a Mortgagee who shall properly complete the 

improvements relating to the Project Site or applicable part thereof shall be entitled, upon written 

request made to the Agency, to a Certificate of Completion. 

11.5 Mortgagee's Obligations with Respect to the Property. Notwithstanding 

anything to the contrary in this Agreement, no Mortgagee shall have any obligations or other 

liabilities under this Agreement unless and until it acquires title by any method to all or some 

portion of the Project Site (referred to hereafter as "Foreclosed Property"). A Mortgagee that, 

by foreclosure under a Mortgage, acquires title to any Foreclosed Property shall take title subject 

to all of the terms and conditions of this Agreement, to the extent applicable to the Foreclosed 

Property, including any claims for payment or performance of obligations which are due as a 

condition to enjoying the benefits of this Agreement and shall have all of the rights and 

obligations of Developer under this Agreement as to the applicable Foreclosed Property, 

including completion of the Associated Community Benefits under Section 5.1. Upon the 

occurrence and continuation of an uncured default by a Mortgagee or Transferee in the · 

performance of any of the obligations to be performed by such Mortgagee or Transferee pursuant 

to this Agreement, the City shall be afforded all its remedies for such uncured default as 

provided in this Agreement. 

11.6 No Impairment of Mortgage. No default by Developer under this 

Agreement shall invalidate or defeat the lien of any Mortgagee. No foreclosure of any Mortgage 
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or other lien shall defeat, diminish, render invalid or unenforceable or otherwise impair 

Developer's rights or obligations under this Agreement or constitute a default under this 

Agreement. 

11.7 Cured Defaults. Upon the curing of any event of default by any Mortgagee 

within the time provided in this Article 10 the City's right to pursue any remedies with respect to 

· the cured event of default shall terminate. 

12. AMENDMENT; TERMINATION; EXTENSION OF TERM 

12.1 Amendment or Termination. This Agreement may only be amended with 

the mutual written consent of the City and Deye'toper; provided that following a Transfer, the 

City and Developer, or any Transferee, may ainend this Agreement as it affects Developer or the 

Transferee and the portion of the Project Site owned by Developer or the Transferee without 

affecting other portions of the Project Site or other Transferees. Other than upon the expiration 

of the Term and except as provided in Sections 2.2, 8.2.2, 8.4.2, and 12.2, this Agreement may 

only be terminated with the mutual written consent of the Parties. Any amendment to this 

Agreement that does not constitute a Material Change may be agreed to by the Planning Director 

(and, to the extent it affects any rights or obligations of a City department, with the approval of 

that City Department). Any amendment that is a Material Change will require the approval of 

the Planning Director, the Planning Commission and the Board of Supervisors (and, to the extent 

. it affects any rights or obligations of a City department, after consultation with that City 

department). · · 

12.2 Early Termination Rights. Developer shall, upon thirty (30) days prior 

notice to the City, have the right, in its sole and absolute discretion, to terminate this Agreement 

in its entirety at any time if Developer does not Commence Construction on any part of the 
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Project Site by the date which is five (5) years following the Effective Date. Thereafter, the City 

shall, upon sixty (60) days prior notice to Developer, have the right, in its sole and absolute 

discretion, to terminate this Agreement if the Developer has not Commenced Construction; 

provided Developer can prevent any such termination by the City by providing to the City notice, 

within the above sixty ( 60) day period, of Developer's intent to Commence Construction and the 

Developer thereafter Commences Construction within one hundred twenty (120) days following 

delivery of Developer's notice to the City, or, if unable to actually Commence Construction 

within said time period, demonstrates reasonable, good faith and continuing efforts to 

Commence Construction, such as by pursuing all necessary Later Approvals, and thereafter 

promptly Commences Construction upon receipt of the Later Approvals. 

12.3 Termination and Vesting. Any termination under this Agreement shall 

concurrently effect a termination of the Approvals= with respect to the terminated portion of the 

Project Site, except as to any Approval pertaining to a Phase that has Commenced Construction 

. in reliance thereon. In the event of any termination of this Agreement by Developer resulting 

from a Defa11lt by the City and except to the extent prevented by such City Default, Developer's 

obligation to complete the Associated Community Benefits shall continue as to the Phase that 

has Commenced Construction and all relevant and applicable provisions of this Agreement shall 

be deemed to be in effect as such provisions are reasonably necessary in the construction, 

interpretation or enforcement to this Agreement as to any such surviving obligations. The City's 

and Developer's rights and obligations under this Section 12.3 shall survive the termination of 

this Agreement. 

12.4 Amendment Exemptions. No issuance of a Later Approval, or amendment 

of an Approval or Later Approval, shall by itself require an amendment to this Agreement, and 
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no change to the Project that is permitted under the Central SOMA Plan shall by itself require an 

amendment to this Agreement. Upon issuance or approval, any such matter shall be deemed to 

be incorporated automaticaliy into the Project and vested under this Agreement (subject to any 

conditions set forth in the amendment or Later Approval). Notwithstanding the foregoing, if 

there is any direct conflict between the terms of this Agreement and a Later Approval, or 

between this Agreement and any amendment to an Approval or Later Approval, then the Parties 

shall concurrently amend this Agreement (subject to all necessary approvals in accordance with 

this Agreement) in order to enstu:e the terms of this Agreement are consistent with the proposed 

Later Approval or the proposed amendment to an Approval or Later Approval. The Planning 

Department and the Planning Commission, as applicable, shall have the right to approve chang~s 

to the Project (or the Project Variant) as described in the Exhibits in keeping with its customary 

practices and the Central SOMA Plan, and any such changes shall not be deemed to conflict with 

or require an amendment to this Agreement or the Approvals so long as they do not constitute a 

Material Change. If the Parties fail to amend this Agreement as set forth above when required, 

however, then the terms of this Agreement shall prevail over any Later Approval or any 

amendment to an Approval or Later Approval that conflicts with this Agreement. 

12.5 Extension Due to Legal Action or Referendum; Excusable Delay. 

12.5.1 Litigation and Referendum Extension. If any litigation is 

filed challenging the Central SOMA Plan, the Central SOMA Plan FEIR, this Agreement, 

or an Approval having the direct or indirect effect of delaying this Agreement or any 

Approval (including but not limited to any CEQA determinations), including any 

challenge to the validity of this Agreement or any of its provisions, or if the Central 

SOMA Plan, this Agreement, or an Approval is suspended pending the outcome of an 
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electoral vote on a referendum, then the Term of this Agreement and all Approvals shall 

be extended for the number of days equal to the period starting from the commencement 

of the litigation or the suspension (or as to Approvals, the date of the initial grant of such 

. . 
Approval) to the end of such litigation or suspension (a "Litigation Extension"). The 

Parties shall document the start and end of a Litigation Extension in writing within thirty 

(30) days from the applicable dates. 

12.5.2 "Excusable Delay" means the occurrence of an event 

beyond a Party's reasonable control which causes such Party's performance of an 

obligation to be delayed, interrupted or prevented, including, but not limited to: changes. in 

Federal or State Laws; strikes or the substantial interruption of work because of labor 

disputes; inability to obtain materials; freight embargoes; civil commotion, war or acts of 

terrorism; inclement weather, fire, floods, earthquakes, or other acts of God; epidemics or 

quarantine restrictions; litigation; unforeseen site conditions (including archaeological 

. resources or the presence of hazardous materials); or the failure of any governmental 

agency, public utility or communication service provider to issue a permit, authorization, 

consent or approval required to permit construction within the standard or customary time 

period for such issuing authority following Developer's submittal of a complete 

.application for such permit, authorization, consent or approval, together with any required 

materials. Excusable Delay shall not include delays resulting from failure to obtain 

financing or have adequate funds, changes in market conditions, or the rejection of permit, 

authorization or approval requests based upon Developer's failure to satisfy the substantive 

requirements for the permit, authorization or approval request. In the event of Excusable 

Delay, the Parties agree that (i) the time periods for performance of the delayed Party's 
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obligations impacted by the Excusable Delay shall be strictly limited to the period of such 

delay, interruption or prevention and the delayed Party shall, to the extent commercially 

reasonable, act diligently and in good faith to remove the .cause of the Excusable Delay or 

otherwise complete the delayed obligation, and (ii) following the Excusable Delay, a Party 

shall have all rights and remedies available under this Agreement, if the obligation is not 

completed within the time period as extended by the Excusable Delay. If an event which 

may lead to an Excusabl~ Delay occurs, the delayed Party shall notify the other Party in 

writing of such occun:ence as soon as possible after becoming aware that such event may . . 

result in an Excusable Delay, and the manner in which such occurrence is likely to 

substantially interfere with the ability of the delayed Party to perform under this 

Agreement. 

13. TRANSFER OR ASSIGNMENT; RELEASE; CONSTRUCTIVE NOTICE 

13.1 Permitted Transfer of this Agreement. At any time, Developer shall have 

the right to convey, assign or tra~sfer all of its right, title and interest in and to all or part of the 

Project Site (a "Transfer") without the City's consent, provided that it also transfers to such 

party (the "Transferee") all of its interest, rights or obligations under this Agreement with . 

respect to such portion of the Project Site together with any portion required to complete the 

Associated Community Benefit~ for such portionJthe "Transferred Property"). Developer 

shall not, by transfer, separate a portion of the Project Site from the Associated Community 

Benefits tied to that portion of the Project Site without the prior written consent of the Planning 

Director. Notwithstanding anything to the contrary in this Agreement, if Developer Transfers 

one or more parcels such that there are separate Developers within the Project Site, then the 

obligation to perform and complete the Associated Community Benefits for a Building shall be 
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the sole responsibility of the applicable Transferee (i.e., the person or entity that is the Developer 

for the legal parcel on which the Building is located); provided, however, that any ongoing 

obligations (such as open space operation and maintenance) may be transferred to a residential, 

commercial or other management association ("CMA") on commercially reasonable terms so 

long as the CMA has the financial capacity and ability to perform the obligations so transferred. 

13.2 Notice of Transfer. Developer shall provide not less than ten (10) days' 

notice to the City before any proposed Transfer of its interests, rights and obligations under this 

Agreement, together with a copy of the assignment and assumption agreement for that parcel 

(the "Assignment and Assumption Agreement"). The Assignment and Assumption Agreement 

shall be in recordable form, in substantially the form attached as Exhibit M (including the 

indemnifications, the agreement and covenant not to challenge the enforceability of this 

Agreement, and not to sue the City for disputes between Developer and any Transferee) and any 

material changes to the attached form will be subject to the review and approval of the Director · 

of Planning, not to be unreasonably withheld or delayed. The Director of Planning shall use 

good faith efforts to complete such review within thirty (30) days after receipt, with such review 

being limited to confirming the Assignment and Assumption Agreement satisfies the 

requirements of this Agreement. Notwithstanding the foregoing, any Transfer.of Community 

Benefit obligations to a CMA as set forth in Section 13.1 shall not require the transfer ofland or 

any other real property interests to the CMA. 

13.3 Release of Liability. Upon recordation of any Assignment and Assumption 

Agreement (following the City's approval of any material changes thereto if required pursuant to 

Section 13.2 above), the assignor shall be released from any prospective liability or obligation 

under this Agreement related to the Transferred Property, as specified in the Assignment and 
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Assumption Agreement, and the assignee/Transferee shall be deemed to be "Developer" under 

this Agreement with all rights and obligations related thereto with respect to the Transferred 

Property. Notwithstanding anything tp the contrary contained in this Agreement, if a Transferee 

Defaults under this Agreement, such default shall not constitute a Default by Developer or any 

other Transferee with respect to any other portion of the Project Site and shall not entitle the City 

to terminate or modify this Agreement with respect to such other portion of the Project Site, 

except as otherwise provided herein. Additionally, the annual review provided by Section 9 shall 

be conducted separately as to Developer and each Transferee and only as to those obligations 

that Devdoper or such Transferee has under this Agreement. 

13.4 Responsibility for Performance. The City is entitled to enforce each .aud 

every such obligation assumed by each Transferee directly against the Transferee as if the 

Transferee were an original signatory to this Agreement with respect to such obligation. 

Accordingly, in any action by the City against a Transferee to ·enforce an obligation assumed by 

the Transferee, the Transferee shall not assert as a defense against the City's enforcement of 

performance of such obligation that such obligation (i) is attributable to Developer's breach of 

any duty or obligation to the Transferee arising out of the Transfer or the Assignment and 

Assumption Agreement or any other agreement or transaction between Developer and the 

Transferee, or (ii) relates to the period before the Transfer. The foregoing notwithstanding, the 

Parties acknowledge and agree that a failure to complete a Mitigation Measure may, if not 

completed, delay or prevent a different party's ability to start or complete a specific Building or 

improvement under this Agreement if and to the extent the completion of the Mitigation Measure 

is a condition to the other party's tight to proceed, as specifically described in the Mitigation 

Measure, and Developer and all Transferees assume this risk. 
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13;5 Constructive Notice. Every person or entity who· now or hereafter owns or 

acquires any right, title or interest in or to any portion of the Project Site is, and shall be; 

constructively deemed to have consented to every provision contained herein, whether or not any · 

reference to this Agreement is contained in the instrument by which such person acquired an 

interest in the Project Site. Every person or entity who now or hereafter owns or acquires any 

right, title or interest in or to anyportion of the Project Site and undertakes any development 

activities at the Project Site, is, and shall be, constructively deemed to have consented and agreed 

to, and is obligated by all of the terms and conditions of this Agreement (as such terms and 

conditions apply to the Project Site or applicable portion thereof), whether or not any reference 

to this Agreement is contained in the instrument by which such person acquired an interest in the 

Project Site. 

13.6 Rights of Developer. The provisions in this Section 13 shall not be deemed 

to prohibit or otherwise restrict Developer from (i) granting easements or licenses to facilitate 

development of the Project Site; (ii) encumbering the Project Site or any portion of the 

. . . 
improvements thereon by any Mortgage, (iii) granting an occupancy leasehold interest in 

portions of the Project Site, (iv) entering into a joint venture agreement or similar partnership 

agreement to fulfill its obligations under this Agreement, or (v) transferring all or a portion of the 

Project Site pursuant to a foreclosure, conveyance in lieu of foreclosure, or other remedial action 

in connection with a Mortgage; and none of the foregoing shall constitute a Transfer for which 

the City's consent is required. 

14. DEVELOPER REPRESENTATIONS AND WARRANTIES 

14.1 Interest of Developer; Due Organization and Standing. Developer 

represents that it is the fee owner of the Project Site, with the right and authority to enter into this 
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Agreement. Developer is a Delaware limited liability company, duly organized and validly 

existing and in good standing under the Laws of the State of California. Developer has all 

requisite power to own its property and authority to conduct its business as presently conducted. 

Developer represents and warrants that there is no Mortgage, existing lien or encumbrance 

recorded against the Project Site that, upon foreclosure or the exercise of remedies, would permit 

the beneficiary of the Mortgage, lien or encumbrance to eliminate or wipe out the obligations set 

forth in this Agreement that run with applicable land. 

14.2 No Inability to Perform; Valid Execution. Developer represents and 

warrants that it is not a party to any other agreement that would conflict with Developer's 

obligations under this Agreement and it has no knowledge of any inability to perform its 

obligations under this Agreement. The execution and delivery of this Agreement and the 

agreements contemplated hereby by Developer have been duly and validly authorized by all 

necessary action. This Agreement will be a legal, valid and binding obligation of Developer, 

enforceable against Developer in accordance with its terms. 

14.3 Conflict of Interest. Through its execution of this Agreement, Developer 

acknowledges that it is familiar with the provisions of Section 15.103 of the City's Charter, 

Article III, Chapter 2 of the City's Campaign and Governmental Conduct Code, and 

Section 87100 et seq. and Section 1090 et seq. of the California Government Code, and certifies 

. . 
that it does not know of any facts which constitute a violation of said provisions and agrees that 

it will immediately notify the City if it becomes aware of any such fact during the Term. 

14.4 Noti[J.cation ofLimitation.s on Contributions. By executing this 

Agreement, Developer acknowledges its obligations under section 1.126 of the City's Campaign 

and Governmental Conduct Code, which prohibits any person who contracts with, or is seeking a 
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contract with, any department of the City for the rendition of personal services, for the furnishing 

of any material, supplies or equipment, for the sale or lease of any land or building, for a grant, 

loan or loan guarantee, or for a development agreement, from making any campaign contribution 

to (i) a City elected official if the contract must be approved by that official, a board on which 

that official serves, or the board of a state agency on which an appointee of that official serves, 

(ii) a candidate for that City elective office, or (iii) a committee controlled by such elected 

official or a candidate for that office, at any time from the submission of a proposal for the 

contract until the later of either the termination of negotiations for such contract or twelve 

months after the date the City approves the contract. The prohibition on contributions applies to 

each prospective party to the contract; each member of Developer's board of directors; 

Developer's chairperson, chief executive officer, chief financial officer and chief operating 

officer; any person with an ownership interest of more than 10% in Developer; any subcontractor 

listed in the bid or contract; and any committee that is sponsored or controlled by Developer. 

Developer certifies that it has informed each such person of the limitation on contributions 

imposed by Section 1.126 by the time it submitted a proposal for the contract, and has provided 

the names of the persons required to be informed to the City department with whom it is 

contracting. 

14.5 Other Documents. To the current, actual knowledge of and 

, after reasonable inquiry, no document furnished by Developer to the City with ------· 

its application for this Agreement nor this Agreement contains any untrue statement of material 

fact or omits a material fact necessary to make the statements contained therein, or herein, not 

misleading under the circumstances under which any such statement shall have been made. 

14.6 No Bankruptcy. Developer represents and warrants to the City that 
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Developer has neither filed nor is the subject of any filing of a petition under the federal 

bankruptcy law or any federal or state insolvency laws or Laws for composition of indebtedness 

or for the reorganization of debtors, and, to the best of Developer's lmowledge, no such filing is 

threatened. 

15. MISCELLANEOUS PROVISIONS 

15.1 Entire Agreement. This Agreement, including the preamble paragraph, 

Recitals and Exhibits, and the agreements between the Parties specifically referenced in this 

Agreement, constitutes the entire agreement between the Parties with respect to the subject· 

matter contained herein. 

15.2 Incorporation of Exhibits. Except for the Approvals which are listed solely 

for the convenience of the Parties, each Exhibit to this Agreement is incorporated herein and 

made a part hereof as if set forth in full. Each reference to an Exhibit in this Agreement shall 

mean that Exhibit as it may be updated or amended from time to time in accordance with the 

terms of this Agreement. 

15.3 Binding Covenants; Run With the Land. Pursuant to Section 65 868 of the 

Development Agreement Statute, from and after recordation of this Agreement, all of the 

provisions, agreements, rights, powers, standards, terms, covenants and obligations contained in 

this Agreement shall be binding upon the Parties and, subject to the provisions of this 

Agreement, including without limitation Section 13, their respective heirs, successors (by 

merger, consolidation, or otherwise) and assigns, and all persons or entities acquiring the Project 

Site, any lot, parcel or any portion thereof, or any interest therein, whether by sale, operation of 

law, or in any manner whatsoever, and shall inure to the benefit of the Parties and their 

respective heirs, successors (by merger, consolidation or otherwise) and assigns. Subject to the 
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provisions of this Agreement, including without limitation Section 13, all provisions of this 

Agreement shall be enforceable during the Term as equitable servitudes and constitute covenants 

and benefits running with the land pursuant to applicable Law, including but not limited to 

California Civil Code Section 1468. 

15.4 Applicable Law and Venue. This Agreement has been executed and 

delivered in and shall be interpreted, construed, and enforced in accordance with the Laws of the 

State of California. All rights and obligations of the Parties under this Agreement are to be 

performed in the City and County of San Francisco, and the City and County of San Francisco 

shall be the venue for any legal action or proceeding that may be brought, or arise out of, in 

connection with or by reason of this Agreement. 

15.5 Construction of Agreement. The Parties have mutually negotiated the 

terms and conditions of this Agreement and its terms and provisions have been reviewed and 

revised by legal counsel for both the City and Developer. Accordingly, no presumption or rule 

that ambiguities shall be construed against the drafting Party shall apply to the interpretation or 

enforcement of this Agreement. Language in this Agreement shall be construed as a whole and 

in accordance with its true meaning. The captions of the paragraphs and subparagraphs of this 

Agreement are for convenience only and shall not be considered or referred to in resolving 

questions of construction. Each reference in this Agreement to this Agreement or any of the 

Approvals shall be deemed to refer to this Agreement or the Approvals as amended from time to 

time pursuant to the provisions of this Agreement, whether or not the particular reference refers 

to such possible amendment. In the event of a conflict between the provisions of this Agreement 

and Chapter 56, the provisions of this Agreement will govern and control. 
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15.6 Project Is a Privat.e Undertaking; No Joint Venture or Partnership. The 

development proposed to be undertaken by Developer on the Project Site is a private 

. . 
development. The City has no interest in, responsibility for, or duty to third persons concerning 

any of said improvements. Developer shall exercise full dominion and control over the Project 

Site, subject only to the limitations and obligations of Developer contained in this Agreement. 

Nothing contained in this Agreement, or in any document executed in connection with this 

Agreement, shall be construed as creating a joint venture or partnership between the City and 

Developer. Neither Party is acting as the agent of the other Party in any respect hereunder. 

Developer is not a state or governmental actor with respect to any activity conducted by 

Developer hereunder. 

15.7 Recordation. Pursuant to the Development Agreement Statute and Chapter 

56, the Clerk of the Board of Supervisors shall have a copy of this Agreement recorded in the 

Official Records within ten (10) days afterthe Effective Date of this Agreement or any 

amendment thereto, with costs to be borne by Dev~loper. 

15.8 Obligations Not Dischargeable in Bankruptcy. Developer's obligations 

under this Agreement are not dischargeable in bankruptcy. 

15~9 Survival. Following expiration of the Term, this Agreement shall be 

deemed terminated and of n.o further force and effect except for any provision which, by its 

express terms, survive the expiration or termination of this Agreement. 

15.10 Signature in Counterparts. This Agreement may be executed in duplicate 

· counterpart originals, each of which is deemed to be an original, and all ofwhich when taken 

together shall constitute one and the same instrument. 
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15 .11 Notices. Any notice or communication required or authorized by this 

Agreement shall be in writing and may be delivered personally or by registered mail, return 

receipt requested. Notice, whether given by personal delivery or registered mail, shall be 

deemed to have been given and received upon the actual receipt by any of the addressees 

designated below as the person to whom notices are to be sent. Either Party to this Agreement 

may at any time, upon-notice to the other Party, designate any other or additional person or 
l 

address in substitution of the person and address to which such notice or communication shall be . 

given. Such notices or communications shall be given to the Parties at their addresses set forth 

below: 

To City: 

. John Rahaim 
Director ofPlanning 
San Francisco Planning Department 
1650 Mission Street, Suite 400 
San Francisco, California 94102 

with a copy to: 

Dennis J. Herrera, Esq. 
City Attorney 
City Hall, Rooin 234 
1 Dr. Carlton B. Goodlett Place 
San Francisco, CA 94102 
Attn: Real Estate/Finance, Flower Mart Project 

To Developer: 

Kilroy Realty Corporation 
100 First Street, Suite 250 
San Francisco, CA 94105 
Attn: Regional Vice President, SF 

with a copy to: 

Reuben, Junius, & Rose, LLP 
One Bush Street, Suite 600 · 
San Francisco, CA 94104 
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Attn: Daniel Frattin or Tuija Catalano 

15.12 Limitations on Actions. Pursuant to Section 56.19 of the Administrative 

Code, any decision of the Board of Supervisors made pursuant to Chapter 56 shall be final. Any 

court action or proceeding to attack, review, set aside, void, or annul any final decision or 

determination by the Board of Supervisors shall be commenced within ninety (90) days after 

such decision or determination is final and effective. Any court action or proceeding to attack, 

review, set aside, void or annul any final decision by (i) the Planning Director made pursuant to 

Administrative Code Section 56.15( d)(3) or (ii) the Planning Commission pursuant to 

Administrative Code Section56.17(e) shall be commenced within ninety (90) days after said 

decision is final. 

15.13 Severability. Except as is otherwise specifically provided for in this 

Agreement with respect to any Laws which conflict with this Agreement, if any term, provision, 

covenant, or condition of this Agreement is held by a court of competent jurisdiction to be 

invalid, void, or unenforceable, the remaining provisions of this Agreement shall continue in full 

force and effect unless enforcement of the remaining portions of this Agreement would be 

unreasonable or grossly inequitable under all the circumstances or would frustrate the purposes 

of this Agreement. 

15.14 MacBride Principles. The Ci~y urges companies doing business in 

Northern Ireland to move toward resolving employment inequities and encourages them to abide 

by the MacBride Principles as expressed in San Francisco Administrative Code Section 12F .1 et 

seq. The City also urges San Francisco companies to do business with corporations that abide by 

the MacBride Principles. Developer acknowledges that it has read and understands the above 

statement of the City concerning doing business in Northern Ireland. 
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15.15 Tropical Hardwood and Virgin Redwood. The City urges companies not to 

import, purchase, obtain or use for any purpose, any tropical hardwood, tropical hardwood wood 

product, virgin redwood, or virgin redwood wood product, except as expressly permitted by the 

application of Sections 802(b) and 803(b) of the San Francisco Environment Code. 

15.16 Sunshine. Developer understands and agrees that under the City's Sunshine 

Ordinance (Administrative Code, Chapter 67) and the California Public Records Act (California 

Government Code Section 250 et seq.), this Agreement and any and all records, information, and 

materials submitted to the City hereunder are public records subject to public disclosure. To the 

extent that Developer in good faith believes that any financial materials reasonably requested by 

the City constitutes a trade secret or confidential proprietary information protected from 

disclosure under the Sunshine Ordinance and other Laws, Developer shall mark any such 

materials as such. When a City official or employee receives a request for information that has 

been so marked or designated, the City may request further evidence or explanation from 

Developer. If the City determines that the information does not constitute a trade secret or 

proprietary information protected from disclosure, the City shall notify Developer of that 

conclusion and that the information will be released by a specified date in order to provide 

Developer an opportunity to obtain a court order prohibiting disclosure. 

15.17 Non-Liability of City Officials and Others. Notwithstanding anything to 

the contrary in this Agreement, no individual board member, director, commissioner, officer, 

employee, official or agent of City or other City Parties shall be personally liable to Developer, 

its successors and assigns, in the event of any Default by City, or for any amount, which may 

become due to Developer, its successors and assigns, under this Agreement. 
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15.18 No Third Party Beneficiaries .. There are no third party beneficiaries to this 

Agreement. 

IN WITNESS WHEREOF, the Parties hereto have executed this Agreement as ofthe day 

and year first above written. 

·CITY: 

CITY AND COUNTY OF SAN FRANCISCO, 
a municipal corporation 

By:·--~----------------------
JohnRahaim 
Director of Planning 

APproved on , 2019 
Board of Supervisors Ordinance No. __ __ 

APPROVED AND AGREED: 

By: --------------------
Naomi Kelly, City Administrator 

DEVELOPER: 

KR FLOWER MART LLC, a Delaware limited 
liability company 

By: Kilroy Realty, L.P, 
a Delaware limited partnership, 
its Sole Member 

By: . Kilroy Realty Corporation, 
a Maryland corporation, 
its General Partner 

By: 
Name: 
Title: ---------

By: 
Name: --------
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Approved as to form: 

DENNIS l HERRERA, City Attorney 

By: 

Charles Sullivan 
Deputy City Attorney 



Title: 
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CONSENT TO DEVELOPMENT AGREEMENT 
San Francisco Municipal Transportation Agency 

The Municipal Transportation Agency of the City and County of San Francisco 
("SFMTA") has reviewed the Development Agreement (the "Develop·ment Agreement") 
between the City and KR Flower Mart LLC, a Delaware limited liability company 
("Developer") to which this Consent to Development Agreement (this "SFMTA Consent") is 
attached and incorporated. Except as otherwise defined in this SFMTA Consent, initially 
capitalized terms have the meanings given in the Development Agreement. 

By executing this SFMTA Consent, the undersigned confirms that the SFMTA Board of 
Directors, after considering at a duly noticed public hearing the CEQACPE and Addendum, 
including the MMRP, consented to and agrees to be bound by the Development Agreement as it 
relates to matters under the SFMTA's jurisdiction, including the Transportation Demand 
Management Program. · 

CITY AND COUNTY OF SAN FRANCISCO, 
a municipal corporation, acting by and through the 
SAN FRANCISCO MUNICIPAL TRANSPORTATION AGENCY 

By: ~~--~~~~~~---
Edward D. Reiskin, Director of.Transportation 

APPROVED AS TO FORM: 
DENNIS J. HERRERA, City Attorney 

By: __ ~~~~~~~--~ 
Charles Sullivan, Deputy City Attorney 

San Francisco Municipal Transportation Agency Board of Directors 
Resolution No. 
Adopted: ~019 
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·A notary public or other officer completing this certificate verifies only the identity of the individual who signed the 
document to which this certificate is attached, and not the truthfulness, accuracy, or validity of that document. 

State of California 
County of San Francisco 

) 
) 

On , before me, , a Notary Public, 
personally appeared , who proved to rrie on the basis of 
satisfactory evidence to be the person(s) whose name(s) is/are subscribed to the within 
instrument and acknowledged to me that he/she/they executed the same in his/her/their 
authorized capacity(ies), and that by his/her/their signature(s) on the instrument the person(s), or 
the entity upon behalf of which the person(s) acted, executed the instrument. 

I certify under PENALTY OF PERJURY under the laws of the State of California that the 
foregoing paragraph is true and correct. 

WITNESS my hand and official seal. 

Signature 

A notary public or other officer completing this certificate verifies only the identity of the individual who signed the 
document to which this certificate is attached, and not the truthfulness, accuracy, or validitY of that document. 

State of California 
County of San Francisco 

) 
) 

On , before me, , a Notary Public, 
personally appeared , who proved to me on the basis of 
satisfactory evidence to be the person(s) whose name(s) is/are subscribed to the within 
instrument and acknowledged to me that he/she/they executed the same ih his/her/their 
authorized capacity(ies), and that by his/her/their signature(s) on the instrument the person(s), or 
the entity upon behalf of which the person(s) acted, executed the instrument. 

I certify under PENALTY OF PERJURY under the laws of the State of California that the 
foregoing paragraph is true and correct. 

WITNESS my hand and official seaL . 

Signature 
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A notary public or other officer completing this certificate verifies only the identity ofthe individual who signed the 
document to which this certificate is attached, and not the truthfulness, accuracy, or validity of that document. 

State of California 
County of San Francisco 

) 
) 

On , before me, , aN otary Public, 
personally appeared , who proved to me on the basis of 
satisfactory evidence to be the person(s) whose name(s) is/are subscribed to the within 
instrument and acknowledged to me that he/she/they executed the same in his/her/their 
authorized capacity(ies), and·that by his/her/their signature(s) on the instrument the person(s), or 
the entity upon behalf ofwhich the person(s) acted, executed the instrument. 

I certify under PENALTY OF PERJURY under the laws of the State of California that the 
foregoing paragraph is true and correct. 

WITNESS my hand and official seal. 

Signature 

A notary public or other officer completing this certificate verifies only the identity of the individual who signed the 
document to which this certificate is attached, and not the truthfulness, accuracy, or validity of that document. 

State of Califomia 
County of San Francisco 

) 
) 

On , before ine, , a Notary Public, 
personally appeared , who proved to me on the basis of 
satisfactory evidence to be the person(s) whose name(s) is/are subscribed to the within 
instrument and acknowledged to me that he/she/they executed the same in his/her/their 
authorized capacity(ies), and that by his/her/their signature(s) on the instrument the person(s), or 
the entity upon behalf of which the person(s) acted, executed the instrument. 

I certify under PENALTY OF PERJURY under the laws of the State of California that the 
foregoing paragraph is true and correct. 

WITNESS my hand and official seal. 

Signature 
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Kev Components 

• The need: for two scenarios in the DA. 

• The requirements for Kilroy to construct a new permanent 
facility and relocate. the Flower Mart in Scenario B 

~ • Community Benefits and ·Development Impact Fees 
CD 

• Establishing future priority Prop M allocation in 2021 

\: 

SAN ( ;: 
. :'!: 

II FRANCISCO . ~(E -~.-

Office of Economic and Workforce Development 
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ftOWER MARl·AKA. 610-690 BRAN 

(l Office Use: 2~032~ I 65 gsf 

·~:. Other Uses: 

'; PDR/Fiower Mart- 115,000 gsf 

" Retail- 83,459 gsf 

''~ Community .. Benefits: 

'I 

Open Space (145,000 gsf, including 
35,450 gsf POPOS; 8,125 gsf in. 
Market Hai\I; 5,193 gsf Off-Site) 

Retention & Significant Upgrade of 
San Francisco Flower Mart 

" Enhanced Workforce Program 

,, Affordable Housing Land Dedication 
(14:,000 sf) for Gateway Building 

Below Market Rate PDR 

N STREET 

//~··" / .. // .·.······ 

/ . . .. 

9 Child Care (Fee or On-Site of 1 o ,185 
gsf or Combo) 

~ LEED Platinum 

'l'j\l San fnmcisto 
M-- aanrung ,,~~ 



h d n cenarios? 

• Increased density along with proposed road diet could result 
· in challenges for vehicle intensive reality of operating a major 
wholesale flower distribution· business. 

1., 
-

• The Flower mart is made up of over 50 independent, mostly 
~ family owned small business owners who in turn 

accommodate 4,000 small and large businesses across all of 
northern California on a weekly basis. 

,._ 

• Rely on easy circulation and adjacent access to the mart's 
warehouse.· 

SAN ·-:· :-::.· 

•• FRANCISCO 
.'! 

:;;;'. --! 

Office of Economic and Workforce Development 
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FlowerMart Development Agreement - Scenario A 

Flower Vendors Elect to Return to Fifth and Br~nnan 

• 115,000 square feet of on-site affordable PDR space 

• 100,000 square feet of on-sit~ neighborhood serving retail 

• . 15,000~ square foot land dedication for 100°/o Affordable housing 

• 36,000 square feet on-site privately owned public open space 

• 5,000 square feet off-site public open space 

• Enhanced workforce and job training for both PDR & Office 

• 500 bike parking spaces . 

• $5million contribution to Sunnydale Hub project 

• $2million contribution to CSOMA safer & cleaner streets 

• $300,000 contribution toward Cultural District Fund for SOMA Pilipinas. 
filipino Cultural Heritage District 

• $4million in public art (in addition to 1°/o art's fee) 
' ,. 

• $210 million in impact fees including $107 million in jobs housing linkage 
fees, which Will result in the construction of nearly 500 units of 
permanently affordable housing. 

SAN ,'::, /;;-

FRANCISCO ~·} ·. ,.,, 

Office of Economic and Workforce Development 
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SAN 
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Office of Economk and Workforce Development 

1111 . 

cenar1 
lowerMart Election 

·Scenario B is triggered. if the 
Flowermart elects not to return to 
Brannan Street.· The flower vendors 
will have 30· days after DA is fully · 
executed to make the election to . 

" . 

stay or m9ve. 
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FlowerMart Development Agreement - Scenario B 

flower Vendors Elect Alternative Permanent Location 
111 115,000 square feet of off-site affordable PDR space 
111 100,000. square feet of on-site neighborhood serving retail 
111 15,000 square foot land dedication for 100°/o Affordable housing 
11 36,000 square feet on-site privately owned public open space 

II 5,000 square feet off-site public open space 
11 Enhanced workforce and job training for both PDR & Office 
11 500 bike parking spaces 

II $5miHion contribution to the Sunnydale Hub project . 

II $2million contribution to CSOMA safe and clean streets 
11 $300,000 contribution ·toward Cultural District fund for SOMA Pilipinas filipino 

Cultural Heritage District 
111 · $4million public art (in addition to 1 °/o art's fee) 

m $210 million in impact fees including $107 million in jobs housing linkage fees, 
resulting in nearly 500 units of permanently affordable housing. 

111 PLUS: 23,000 square foot on-site affordable childcare facility 

m 1,000 square foot on-site community space 

Ul On-site programming for neighborhood organizations, including job fairs, floral 
shows, farmer's market and other community programs 

SAN 
aaFRANCISCO 

Office of Economic and Workforce Development 
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SAN FRANCISCO FLOWER MART 

BOARD OF SUPERVISORS 
LAND USE AND TRANSPORTATION COMMITTEE HEARING 

DECEMBER 9, 2019 
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San Francisco Flower Mart Project 
PROJECT DESCRIPTION 

PARCEL 

LOT AREA 

E)(JST!NO USES 

PROPOSED USE 

USE DISTRICT 

SPECIAL USE 
DISTRICTS 

HEIGHT I BULK 

OCCUPANCIES 

CONSTRUCTION 
TYPE 

BLOCK3778 
LOT 18, 28, 4, 5, 47, 48 

286,368 SF 
6.57 acres 

Wholesale Flower Market 
+Surface Parking 

Lot 47 (Vocont) 
27,088 sf 

Wholesale Rower Market, Retail, Office, & 
Underground Garage Parking 

CMUO/MUR 

Central SOMA 

270-CS I 160-CS 

A-2 Restaurant+ Bar, A-3 Terraces, A-5 
Bleacher, B Office, 
M Market+ Retail 

Type 1A, Fully sprinklered 
All new construction 

... ,~11] 

The project site is located in San Francisco's South 
of Market (SoMa) District on Assessor's Block 3778, 
which is bounded by Fifth Street to the north, 
Brannan Street to the east, Sixth Street to the 
south, and Bryant Street to the west, and within 
the recently adopted Central SoMa Special Use 
District. 

The San Francisco Flower Mart Project ("Project") 
would include the demolition of all the existing 
buildings on the project site, including the Existing 
Wholesale Flower Market, the surface parking 
lot, and additional vacant buildings. The Project 

would include three new buildings (the Market Hall 
Building, the Blocks Building, and the Gateway 
Building) containing 2,032,165 gross square feet 
of office space, 83,460 gross square feet of retail 
space (including 10,000 rentable square feet of 
flower retail space), and a new wholesale flower 
market consisting of 115,000 rentable square feet 
of flower vendor space plus adjacent at-grade and 
below-grade loading areas ("New Wholesale Flower 
Market"). · The Market Hall Building would front 
Brannan Street and be approximately 148 feet tall. 
The Blocks Building would be north of the Market 
Hall Building and range from approximately 200 to 

MID RISE 
200'-0" {Top of Roof) 
15stories 

236 feet in height. The Gateway Building would 
rise to 200 feet on the corner of Sixth and Brannan 
streets. 

The Project would also include 145,000 square 
feet of public and private open space. Of this, 
31,450 square feet of POPOS is to be provided 
at street level, including 8,125 square feet under 
the Market Hall Building's cantilevered ends. An 
additional 5,200 square feet will be provided off 
site. The remaining open space would indue' 
36,000 square feet of living roof and multip. 
tenant terraces. 

5TH STREET TOWER 
236'-0" {Top Of Roof) 
18stories 

" ~-l;o ~,.;.,:;;.~Q' .s'e 

7"s< "l-/o& 
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ILLUSTRATED SITE PLAN 
Scale: 1" = 80'-0" 

m!iOO!I!XOO 

D 
WHOLESALE 

FLOWER MARKET 
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"North 
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PROJECT VARIANT- PROJECT WITHOUT WHOLESALE FLOWER MART 
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Fiscal & Economic Benefits 

$39.2 million in direct annual tax revenue for the 

City/County of San Francisco, incl.: 

» $29.9 million annual revenue for the General 

Fund 

» $9.3 million annual revenue for non-General 

Fund uses 

_§231.2 million in direct, one-time construction­

~latec:l revenue for the City, incl.: 

» $222 million in fees, incl. $110M for affordable·· 

housing and $49M for transportation 

» $9.2 million in gross receipts and sales tax 

revenue 

$20 million construction of new wholesale flower 

market 

8,050 annual construction~related jobs, with 

economic output totaling $1.5 billion during 

construction period {2020-2023) 

er rt 
Public Benefits 

• $100 million for 115,000 SF affordable PDR (includes interim market) 

• $50 million for 100,000 SF neighborhood-serving.retail & market hall 

• $8 million for 14,000 SF-off-site land dedication to the City for 100% affordable 

housing (up to 100+ units) 

• $5 million donation to the Sunnydale Community Center Project 

• $2 million donation to support the_ SoMa street ()le'aning initiative 

• $5 million for 22,000 SF child care center (or in-liel! fee) 

• $500 million.through enhanced workforce program 

» Local Business Enterprise Utilization Program 

>> Permanent workforce program for local residents 

• $20 million for privC)tely~owned public open space 

. » . Programming of 36,000 SF on-site,· incl. artisan/far.mers markets, floral shows, 

job fairs 

» . 5,000 SF off-site neighborhood public open space 

• $1 million fpr.1,000 SF community room for use by neighborhood organizations 

• $5 million for.500 bike. parking spaces and shower/locker facilities and 30 car-share 

and vanpool spaces 

• $25 million for LEED Platinum cert. and sea level rise safeguards . 

• $4 million in public art 

• $50 million for enhanced deep foundations to b.edrock for public safety during/after 

earthquakes 

• $7 million for diverting rain/wastewater from public treatment systems 



\C 
I 
I 
I 
J, 
If 

~· ' 

/.;1 
;· 

( "' 
'.I 

/ 
/ 

-'-" 

b 

800 

c::::: 
C::J 

t::Q 
C:7 

t::.::] r. 
~ c::. 

r::::::::: 17.-::; 
·:~ c:::; 

c-::~ t;::=.:? 

c-:=< ~ -· ...._..~ ·~ 

\ 
\ 

\ 
I 

<I 

~ w 

~ w 
> 
0 .... 

I 0 w 
n 
0 
~ 
ll. 



REUBEN, JUNIUS & ROSE, LLP 

December 4, 2019 

Delivered Via Email and Messenger 

Land Use & Transportation Committee 
Chair Aaron Peskin (Aaron.Peskin@sfgov.org) 
Supervisor Matt Haney (Matt.Haney@sfgov.org) 
Supervisor Ahsha Safai (Ahsha.Safai@sfgov.org) 
1 Dr. CarltonB. Goodlett Place, Room 244 
San Francisco; Ca 94102-468 

Re: San Francisco Flower Mart Project 
Development Agreement & Planning Code Amendments 
BOS File Nos. 190682 & 190681 

Dear Chair Peskin and Supervisors: 

\ '\Ol/f\ 
~ l'\0~ 

KR Flower Mart, .LLC (the "Project Sponsor;" also Kilroy Realty Corporation or 
"KRC"), proposes a landmark project that would anchor the west end· of Central SoMa with over 
2,000,000 square feet of office, over 80,000 square feet of new neighborhood serving retail, and 
over 35,000 square feet of ground level POPOS. The Project Sponsor has been working with the 
Wholesale Flower Market vendors (the "Vendors") and the City on this Key Site development 
since early 2015. 

Since the beginning of the process, the plan has been to build.a new state-of-the-art 
Wholesale Flower Market as part of the project at 6th and Brannan, where it currently operates. At 
the end oflast year, after working on and solving some additional design concerns, the Vendors 
told KRC that they appreciated all the work but are worried about the larger changes in the 
neighborhood. Their concerns are primarily related to how increased traffic will impact their 
wholesale business, which depends on vendors and customers having easy truck and vehicle access 
to the market. Over the past year, KRC has been working with the Vendors and the City to d~velop 
a 2-variant plan, which provides for projects with and without an on-site Wholesale Flower . 
Market. · 

The 2-variant plan was approved by the Planning Commission on July 28, 2019, and allows 
the Wholesale Flower Market Vendors to decide whether to return to the current site at 6th and 
Brannan, or whether to relocate to a new permanent location elsewhere. Per the most recent · 
discussions with the Vendors, if the Vendors choose to stay; KRC will build a new market on site. 
If they choose to move to an alternate site, KRC will construct a new market at an alternative site. 
The mechanics of this 2-variant plan are detailed in the· Development Agreement before you today, 
which is designed to ensure that the Wholesale Flower Market has a new permanent home in San 

San Francisco Office Oakland Office 
One Bush Street. Suite 600, San Francisco, CA 94104 827 Broadway, 2"" Floor. Oakland, CA 94607 

tel: 415-567-9000 I fax: 415-399-9480 tel: 510-527-5589 . www.reubenlaw.com 

801 



Board of Supervisors 
Land Use & Transportation Committee 
December 4, 2019 
Page2 

·Francisco with guaranteed affordable rent. The related Planning Code and Zoning Map 
amendments further facilitate the construction of the Project at 6th and Brannan, as well as the. 

· potential construction of an interim Wholesale Flower Market at 2000 Marin Street. 

A. Project and Project Variant Descriptions 

The property at 610-69R Brannan .Street consists of Assessor's Block 3778,Lots 1B, 2B, 
· 4, 5, 47 and 48. These lots comprise the 286,368 square foot (6.57 acres) lot (the ':Property" or 
"Project Site") bounded by Fifth Street to the north, Brannan Street to the east, Sixth Street to the 
south, and Bryant Street to the west, and is identified as a Key Site under the Central SoMa Plan 
(also the "Plan"). 

The Project Sponsor proposes to construct three new buildings at the Property (the Blocks, 
Market Hall, and Gateway Buildings), consisting of2,032,165 square feet ofoffice space, 83,459 
square feet of retail space, and a new Wholesale Flower Market (the "Project"). The Project will 
also include 35,450 square feet of ground level on-site POPOS, including a new mid-block 
pedestrian alley linking 5th and 6th Streets. An additional 5,193 square feet of POPOS will be 
provided off site, either. under or adj11cent to the I -80 freeway. · 

The variant to the proposed Project-. which would be constructed only if the Wholesale 
Flower Market vendors opt not to return to the Project Site-is essentially the same, but would 
involve reconfiguring the· ground floor of the Blocks building to replace the Wholesale Floyver 
Market with a 22,690 square. foot childcare facility, a 950 square foot community room, and 
additional office and retail space (the "Project Variant"). The Project Variant would also include 
an additional3,000 square feet of onsite POPOS. 

B. Community Benefits 

. Both the Project and Project Variant would provide substantial public benefits, as outlined 
below and as guaranteed by the City's Code requirements and the Development Agreement: 

l. Construction of a new Wholesale Flower Market. If the Vendors opt to return to 
6th and Brannan, then the Project will include a new, modem, and efficient Wholesale Flower 
Market with sufficient loading and parking, at below market rates, as· set forth in part in the 
Development Agreement and in the Tri-Party Agreement between the Vendors, San Francisco 
Flower Mart LLC ('~SFFM," the master tenant), and<KRC and the Post-Development Lease 
between SFFM and KRC. If the Vendors decide to relocate, then the Project Sponsor will construct 
a permanent off-site facility at an alternative permanent site for the vendors. In both cases, the 
Project would ensure the continued operation· of the . Wholesale· Flower Market within San 
Francisco-keeping this 100+ year old institution and its 275 PDRjobs alive in the City. The 
Project Sponsor will relocate the Vendors to an interim site for the duration of the con.struction of 
the permanent site, and in the event the Vendors choose not to come back to c>ili and Brannan, the 
Project Sponsor may also skip the temporary relocation and instead locate the Vendors directly to 
the permanent off-site facility. · 

REUBEN, JUNIUS & ROSE, LLP vvww.reubenlaw.com · 
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2. Affordable housing site. The· Project Sponsor will purchase and dedicate a 
minimum 14,000-square-foot site to the City for the construction of affordable housing in 
exchange for the Gateway Building bt::ing developed as an office project. The dedicated site would 
be located within the boundaries of the Central SoMa, Eastern SoMa, or Western SoMa Area 
Plans, and would be dedicated prior to receiving the first certificate of occupancy for the Project. 

3. $5 million donation to Sunnydale Hub Project. The Project sponsor will donate 
$5 million to Mercy Housing California, for costs related to the Sunnydale Hub project. 

4. SoMa Pilipinas Cultural District contribution. The Project Sponsor will fund 
and construct an arch, monument, pillar or other physical marker along 6th Street, between 
Brannan and Bryant Streets, which will serve as an identifying gateway to the San Francisco 
Filipinq Cultural Heritage District. The marker would. be based on a design to be developed by 
SoMa :E>ilipinas, with funding allocated from KRC's"Eastern Neighborhoods infrastructure impact 
fee payments. 

5. On-site child care facility. In the Project Variant scenario, KRC will constrJict a 
23;000 square foot substdized child care facility on the ground floor of the Blocks Building along 
5th Street. The child care facility will include 8,300 square feet of dedicated, secure, outdoor play 
space. 

6. Enhanced workforce program. The Project Sponsor will implement an enhanced 
workforce program, including working with the Contract Monitoring Division of the City 
Administrator's Office to implement: (1) a Local Business Enterprise (LBE) Utilization Program 
for design and construction contracts related to the development of the Project; and (2) a perrminent 
workforce program to provide enhanced opportunities for local residents for employment with the 
future tenants of the Project. · 

7. Payment of over $210,000,000 in development impact fees. These fees will go 
to the benefit of city services and affordable housing, including the Transportation Sustainability 
Fee,· the Schools Fee, the Eastern Neighborhoods Infrastructure Impact Fee, the Jobs~ Housing 
Linkage Fee, and the Central SoMa Community Facility· Services Fee; The Project or Project 
Variant will also pay the new Central SoMa Community Facilities District Tax, which will 
contribute to financing transit investments, street and environmental improvements, and 
development and maintenance of parks and recreation centers. · 

8. Dedication of $4,000,000 to public art. The Project· Sponsor will dedicate the 
equivalent of 1% of construction costs to public art. Based on an estimated construction cost of 
$400,000,000, the Project/Project Variant would include $4,000,000 public art. The art program 
has not been finalized but will include a sculptural art piece located near the center of Brannan 
Plaza that will also serve as ·a children's play structure. 

REUBEN, JUNIUS & ROSE,LlP www.reubenlaw.com 
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9. On-site community room. In the Project Variant scenario, the ground floor of the 
Blocks Building would include an approximately 1,000 square foot community room, (located on 
Morris Street behind the Brannan Street lobby of the Blocks Building), available for SoMa 
community groups at low rates. The community room also includes a small amount of office space, 
which would be made available for use by SoMa Pilipinas. 

10. Addition of up to 38,450 sf of on-site at grade POPOS. New POPOS at the 
· Property will include an active mid-block Market Alley which will create a pedestrian connection 
between 5th and 6th Streets. The Market Alley will be linked to Brannan Street via two POPOS 
plazas-the 5th Street Plaza on the east end of the Market Hall and the Brannan Plaza on the west 
end of the Market Hall. The plazas will feature drinking fountains, access to public restro'oms 
within the Market Hall, and moveable furniture. The large flexible spaces are designed to 
accommodate programming including Jarmers markets, concerts, and the SoMa Pilipinas Night 
Market. In addition to the on-site POPOS, 2,778-5,193 square feet of off-site POPOS would be 
provided as public recreation space under or adjacent to the I-80 freeway. 

11. Addition of up to 90,976 square feet of new retail. The Project will provide 
83,459-90,976 square feet of new street-level retail space, including 10,000 square feet dedicated 
to the Flower Market, if the Vendors opt to return to the Project Site. The retail would also inClude 
a Market Hall at the comer of 5th and Brannan Streets that will provide space for up to 20 micro­
retailers. Up to two of those retail stalls (300-500 square feet each) would be set aside for retail 
and entrepreneurship training opportunities for local community groups. 

12. $14 million in streetscape improvements & public infrastructure. With 
frontages 0)1 Brannan, 5th, and 6th Streets, the Project or Project Variant will provide for. 
substantial streetscape improvements on the block. These improvements will include traffic 
signals, transit stop improvements, crosswalks and pedestrian safety treatments, improved parking 
and loading zones, and other streetscape improvements including enhanced lighting,, stormwater 
treatment features, street trees and plantings, and street furniture including new bike parking racks. 

13. Green building measures. The Project will provide a number of green building 
features. It will meet LEED Platinum building standards and provide living roofs throughout the 
project with plant life that will support pollinators. The Project will also take advantage of the 
considerable number ofliving roofs and terraces to develop an integrated stormwater management 
and treatment system. Various energy saving measures are being planned and studied, including 
solar ready roofs, expansion capacity for electric vehicle charging stations, and high efficiency 
MEP systems. Finally, the design team is studying sustainable material options and strategies for 
reducing the impact of the use of materials on the project and improving indoor air quality. 

14. Robust TDM program. TDM measures incorporated into the Project or Project 
Variant will include the addition of up to 410 Class 1 and 86 Class 2 bike parking spaces and for 
the Project Variant, up to 516 Class 1 spaces (at 125% the Code requirement) and 92 Class 2 
spaces. The Project or Project Variant will include up to 18 showers and 103 clothes lockers, an 
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on-site bike repair station, up to 15 car share spaces and 12 vanpool spaces, tailored transportation 
marketing-services, and the provision of delivery supportive amenities and delivery services. 

15. Annual $200,000 street cleaning support. As part of the ·Project or Project 
Variant, KRC will contribute $200,000 a year for 10 years (for a total of $2 million) to support 
street cleaning efforts in SoMa. 

·C. Flower Market Optionality & Development Agreement 

1. 2015 Tri-Party Agreement 

On June 26, 2015, KRC entered into a Tri-Party Agreement (the "TPA") withthe San 
Francisco Flower Mart Tenants Association (the "Tenants") and San Francisco Flower Mart LLC. 
The TPA requires that KRC entitle and construct a 125,000-square-foot new Wholesale Flower 
Market (including 10,000 square feet of accessory retail) at the Property, and relocate the existing 
Tenants to an interim location (the "Interim Site" or "Temporary Site") prior to commencing 
construction on the new Wholesale Flower Market. The TP A establishes ·certain construction 
parameters for both the Interim Wholesale Flower Market and for the permanent new Wholesale 
Flower Market. · · 

Under the TPA, the Interim Site must be able to accommodate 115,000 gross square feet 
of wholesale space, or less, so long as the space is sufficient to accommodate all of the existing. 
Tenants. As part of the TP A, the Tenants and the SFFM pre-approved 2000 Marin Street as a 
potential Interim Site, subject to KRC being able to lease such property in a timely manner. 

2. Tenant Design Discussions 

Towards the end of 2018, the Vendors raised additional concerns about the design and 
functionality of the new Wholesale Flower Market. The Project Sponsor incorporated several 
design changes, which go beyond .the requirements of the TP A. These changes include: 

• Adding tall van parking spaces and redesigning aspects of the basement to 
accommodate those spaces; 

• Adding a pedestrian/cart entrance to the wholesale space on 5th Street; 
• Expanding the at-grade loading dock spaces to accommodate the largest semi-trucks; 
• Reducing the size of building service elements in the upper volume of the Wholesale 

Flower Market space; and 
• Providing additional elevators for service between the basement parking levels and the 

ground floor Wholesale Flower Market space. 

In addition to these changes, the Development Agreement incorporates a design 
requirements that KRC has agreed to include in either an interim Wholesale Flower Market or an 
alternative off-site market if the Vendors opt to relocate permimently: 
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3. Off-Site Flower Market Option 

Late last year, the vendors asked KRC to consider providing funding for the construction 
of a new building off-site,. in lieu of building a new Wholesale Flower Market on the Project Site. 

· They expressed appreciation for the design changes and the preceding years of work, but many of 
the Vendors felt that the new Central SoMa neighborhood, where significant new road diets are 
proposed, along with major office arid residential development, will not be accommodating to their 
wholesale operations, particularly with respect to large truck traffic. 

In response to those concerns, KRC developed the Project Variant described above, which 
does not include a new Wholesale Flower Market at 6th and Brannan. The Planning Commission's 
approval of a 2-variant project provides optionality for the Vendors to decide which choice is best 
for their long-term success. If the Vendors choose to stay at the current site,_KRC will build a new 
Wholesale Flower Market at the Property. If they choose to move, the KRC will build a new 
Wholesale Flower Market at an alternative permanent site. Either way, the Project Sponsor will 
ensure that the Wholesale Flower Market has a new permanent home in San Francisco at the same 
guaranteed aff~rdable rents. . . . ' 

No final decision has been made by the Vendors as to whether they wish to stay at the site. 
· This is why it is key to maintain the optionality of both scenarios. The Development Agreement 
preserves this optionality and establishes the procedure by which the Vendors could opt to 
permanently relocate, as well as the details for the construction of a permanent off-site facility if 
the option is exercised to move to an alternative site. . 

D; Planning Code Text and Zoning Map Amendments 

On June 11, 2109, Supervisor Haney introduced an ordinance for Planning Code Text and · 
Map Amendments to establish the 2000 Marin Street Special Use District and to create additional 
Key Site exceptions for the main Project Site, and amend Special Use District Map No. SU08 for 
the San Francisco Flower Mart Project. 

The 2000 Marin Street SUD would facilitate the construction of an Interim Site for the 
Wholesale Flower Market at 2000 Marin Street, and would · modify the Planning Code 
requirements for demolition of industrial buildings, streetscape improvements, building standards, 
vehicle and bicycle parking, transportation demand management and impact fees for a period of 
six years. 

The Planning Code Text Amendments would also create additional Key Site exceptions 
for the project Site. These amendments would modify the requirements-for POPOS design, off 
street parking, ground floor transparency and fenestration, protected street frontages, PDR floor 
heights, overhead obstructions, off-site open space, parking pricing, residential to non-residential 
ratio, child-care facilities, PDR replacement, PDR and Community Building Space.· 
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E. Outreach & Support 

Since 2014, KRC has been meeting with dozens of critical community, citywide, and 
nonprofit organizations to ensure that those most affected are aware of the Project, when the 
Project would likely start and finish construction, and how the Project would change and benefit 
the neighborhood and the rest of SoMa. Key organizations that were updated on the Pr.oject include 
the SoMa Leadership Council, SoMa Pilipinas, TODCO, United Playaz, the Yerba Buena CBD, 
Y erba Buena Alliance, Rincon Hill Neighborhood Association, the South Beach Rincon Mission 
Bay Neighborhood Association, SF Bicycle Coalition, Walk SF, Livable City, SFHAC, YlMBY 
Action, and more. These conversations ranged from formal presentations to general membership 
to more intimate conversations with ·organizational leadership. 

Over the past five years, KRC has provided these organizations with update emails as key . 
elements of the Project evolved, and regularly offered update presentations .and meetings to make 
sure all questions relating to the Project were answered. In addition, Kilroy has had several 
meetings with adjoining property owners, neighboring businesses, and Homeowners Associations 
to discuss construction planning and the project as a whole. 

F. Conclusion 

Since 2015, the Project Sponsor has been working with the City and the Wholesale Flower 
Market Vendors to develop this landmark Project that would anchor the west end of Central SoMa 
with office, over 80,000 square feet of retail, and over 35,000 square feet of ground level POPOS. · 
The Project will include either a new state-of-the-art Wholesale Flower Market on site, provided 
at affordable rents; or, if the Vendors decide not to return to the current location, the Project 
Sponsor will construct a new Wholesale Flower Market at an alternative permanent location. 

In addition to the new Wholesale Flower Market, the Project (or Project Variant) will 
provide an unparalleled·public benefits package including: $39.2 million in direct annual tax 
revenue, at least $210 million in development impact fees, 8,050 annual construction related jobs 
during the construction period, dedication of an at least 14,000 square foot site for affordable 
housing, $5 million in funding for the Sunnydale Hub project, a 22,690 square foot child care 
center (or payment of the in lieu fee), an enhanced workforce program, $4 million dedicated to 
public art, and LEED Platinum certification. 

Accordingly, we ask that you enable the Project Sponsor to provide this sweeping. public· 
benefits package and recommend that the Board of Supervisors approve the Development 
Agreement and the proposed Planning Code Amendments. 

If you have any questions, please do not hesitate to call me at 415-567-9000. 
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Very truly yours, 

REUBEN, JUNIUS & ROSE, LLP 

7;;;a_, _ _]. ~~ 
Tuija Catalano 

cc: Erica Major, Land Use and Transportation Committee Clerk (erica.major@sfgov.org) 
Anne Taupier, OEWD (anne.taupier@sfgov:org) 
Ken Rich, OEWD (ken.rich@sfgov.org) 
John Rahaim, Planning Director 
Mike Grisso, Project Sponsor 
Alexandra Stoelzle, Project Sponsor 
Daniel Frattin, RJR 
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San Francisco Flower Mart Project 
PRO:JECT DESCRIPTION 

PARCEL 

LOT AREA 

EXISTING USES 

PROPOSED USE 

USE DISTRICT 

SPECIAL USE 
DISTRICTS 

HEIGHT I BULK 

OCCUPANCIES 

CONSTRUCTION 
TYPE 

BLOCK3778 
LOT1B, 28, 4, 5, 47, 48 

286,368 SF 
6.57 acres 

Wholesale Flower Market 
+Surface Parking 

Lot 47 (Vacant) 
27,088 sf 

Wholesale Rower Market, Retail, Office, & 
Underground Garage Parking . 

CMUO/MUR 

Central SOMA 

270-CS / 160-CS 

A-2 Restaurant+ Bar, A-3 Terraces, A-5 
"Bleacher, B Office, 
M Market+ Retail 

Type 1A. Fully sprinklered 
All new construction 

OCXIJ!~ 

The project site is located in San Francisco's South 
of Market (SoMa) District on Assessor's Block 3778, 
which is bounded by Fifth Street to the north, 
Brannan Street to the east, Sixth Street to the 
south, and Bryant Street to the west, ana within 
the recently adopted Central SoMa Special Use 
District. 

The San Francisco Flower Mart Project ("Project") 
would include the demolition of all the existing 
buildings on the project site; including the Existing 
Wholesale Flower Market, the surface parking 
lot, and additional vacant buildings. The Project 

would include three new buildings (the Market Hall 
Building, the Blocks Building, and the Gateway 
Building) containing 2,032,165 gross square feet 
of office space, 83,460 gross square feet of retail 
space (including 10,000. rentable square feet of 
flower retail space), and a new wholesale flower 
market consisting of 115,000 rentable square feet 
of flower-vendor space plus adjacent at-grade and 
below-grade loading areas ("New Wholesale Flower 
Market"). The Market Hall Building would front 
Brannan Street and be approximately 148 feet taiL 
The Blocks Building would be north of the Market 
Hall Building and range from approximately 200 to 

MIDRISE 
200'-0" (Top of Roof) 
15stories 

236 feet in height. The Gateway Building would 
rise to 200 feet on the corner of Sixth and Brqnnan 
streets. 

The Project would also include 145,000 square 
feet of public and private open space. Of this, 
31,450 square feet of POPOS is to be provided 
at street l_evel, including 8,125 square feet under 
the Market Hall Building's cantilevered ends. An 
. additional 5,200 square feet will be provided off 
site. The remaining open space would -include 
36,000 square feet of living roof and multipo 
tenant terraces. 

5TH STREET TOWER 
236'-0" (Top Of Roof) 
18storles 
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DESIGN NARRATIVE 

The San Francisco Flower Mart Project will include 145,000 
square feet of public and private open space. Of this, 
31.450 square feet of POPOS is to be provided at street 
level including 8,125 square feet undei- the Market Hall 
Building's cantilevered ends. An additional 5,200 square 
feet will be provided off site. The remaining opefl space 
would include 36,000 square feet of living roof and multiple 
tenant terraces. 

The street level POPOS has been designed as a diverse 
and activated netwofk of public plazas and passages. The 
intent is to create a series of distinct places throughout 
the site while relating it to the neighborhood fabric and to 
the site programs. The paving pattern will operate on two 
scales: a high~level modified chevron design and a looser 
and more granular human scale patterning of varying unit 
paver materials and colored tiles. The paving concept is 
derived from the patchwork of paving types that make 
up SoMa's streets, overlaid with a dusting of flower petals 
so frequently seen scattered around the ground at the 
current Wholesale Flower Market. Fixed seating and 
planting areas have been carefully planned to define 
gathering and seating spaces both within the plazas and 
along the street frontages, to both engage the urban 
fabric and create comfortable, easily accessible open 
spaces within the site. The plazas are flexibly designed to 
provide for special weekend programming such as farmers 
markets, concerts, and community events. The. project 
sponsor is working with selected artists and art consultants 
to pl<;m a robust art program that will be integrated 
throughout the street level public spaces. 

Roof terraces ore planned across all three of the 
Project's buildings. These terraces will incluc;le 36,000 sf 
of living roofs that will double as part of the storm water 
management system. The remaining terrace spaces 
will include occupiable roof decks to be fit out by future 
tenants. 

OVERAll RENDERING VIEW & DESIGN NARRATIVE 
Scale: NOT TO SCALE 
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PROGRAM: RETAIL 
Scale: 1" = 80'-0" 
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PROGRAM: SAN FRANCISCO WHOLESALE FLOWER MART 
Scale: 1" = 80'-0" 
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Project Summary 

BROSS SQUARE FOOTAGE [GSF] 

ABOVE GRADE 

Wholesale Flower Market (warehouse) 

Wholesale Flower Market (retail) 

Wholesale Flower Market {loading) 

TOTAL FLOWER MART GSF 

Residential 

Retail 

Office 

Lot 47 Vacant 

Other Industrial I PDR 

TOTAL ABOVE GRADE GSF 

AUXILIARY USES BELOW GRADE 

Wholesale Flower Market Parking 

Wholesale Flower Market Trucks 

Wholesale Flower Market Mach/Service 

Other Parking 

Cores + Other Uses 

TOTAL BELOW GRADE GSF 

PROJECT FEATURES 

Dwelling Units 

Hotel Rooms 

Wholesale Rower Market Car Parking Spaces 

Wholesale Flower Market Truck Parking Below Grode 

Other Uses Freight Loading Below Grade 

Other Parking Spaces 

Class 1 Bike Parking sPaces 

Class 2 Bike Parking Spaces 

Disabled Parking Spaces 

Car Shore Spaces 

At~Grade Loading Spaces 

Number of Buildings 

Height of Buifdings 

Number of Stories 

~ 

EXISTING USES EXISTING USES TO BE RETAINED 

141,992 113,036 

4,900 (restaurant) 4,900 

0 0 

146,892 117,936 

0 0 

0 0 

0 0 

27,088 0 

. 18,461 0 

45,549 0 

50,000 50,000 

41,745 41,745 

91,745 91,745 

0 0 

0 0 

144 144 

0 0 

0 0 

105 105 

0 0 

0 0 

10 10 

0 0 

0 0 

12 0 

115.9' to 29'4 

1 + Mezzanine 

NET REQ. ·NET NEW PROVIDED PROJECT TOTALS 

0 113,036 

5,100 10,00b 

20,000 20,000 

25,100 143,036 

0 0 

73,';59 73,459 

2,032,165 2,032,165 

0 0 

0 0 

2,105,624 2 .. 105,624 

28,779 78,779 

48,780 48,780 

4,700 4,700 

247,883 289,628 

. 123,621 123,621 

453,763 545,508 

0 0 

0 0 

6 150 

23 23 

3 3 

619 514 619 

410 410 410 

86 86 86 

31 21 31 

15 15 15 

4 4 

3 3 

85'-105' podium, 160'-200' mid rise, 236' tower 85'-105' podium, 160'-200' midrise,.236' tower 

upto18 upto18 
----
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PROJECT VARIANT: WITHOUT WHOLESALE FLOWER MARKET 

Project Features 

VEHICLE PARI<ING 
Per Zoning Code 

1. Permitted Parking 

Program gfo of a 

Retail 90,976 53,920 1:1SOOgfa 

Office 2,061,380 

3. Gar Share 
632 

1,997,829 1:350Dofa 

Subtotal 

b50 

Subtotal 

Total Auto Parking 
Spaces Provided 

~- Off-Street Loading Spaces Required 
Program gsf ala 

Retail 90,976 53,920 

Office 2,061,380 1,997,829 

Total 

5. Off-Street Loading Spaces Provided 
B-01 Service B.5'x 20' 
Basement 

At-grade Freight 12')(501 

Loading 

Freight 12' x 36' 

Freight (Trash) 12' x 56' 

Spaces 

61 

571 

632 

13 

13 

645 

Loading 
Spaces 

20 

22 

26 

Total Service 26 

Total Freight 

BICYCLE PARI<ING 
Required by Zoning Code 

6. Glass 1 __ Spaces 
Office 1,997,829 ofa 1:5000 ofa 400 

Retail 29,646 ofa 1:7,500 ofa 4 

Eating 24,274ofa 1:7,500 ofa 

Child core 22,690 sf 1:20 children 6 

Subtotal 413 
Total (125%} 516 

7. Glass 2 Spaces 

1,997,829 ofa 
2 + 1,50,000 

42 overS,OOO Office 

Retail 29,646 ofo 1:2,500 ofa 12 

Eating 24,274ofa 1:750 ofa 32 

Child care 22,690 sf 1:20 Children 6 

Subtotal 92 

B. Showers s Lockers Qty. 

Per 
TDM Active-3 

Showers 1:30 Class 1 Spaces 18. 

Lockers 6:30 Class 1 Spaces 103 

RETAIL GROSS FLOOR AREA 
Areas by Type 

Basement Retail 

B-02 

Total 

Market Hall Retail 

Ground Floor 

2nd Floor 

Market Hall Penthouse 

Total 

Blocks Rstail 

Ground Floor 

Total 

Gateway Retail 

Ground Floor 

Total 

Total Project J L_ RetaiiGFA . 
- -

Retail 
Quality 

cafe Restaurant Restaurant SF 
8,020 8,020 

8,020 0 0 0 8t020 

Retail 
QualitX 

Restauran Restaurant cafe SF 
4,860 8,478 20,511 33,849 

12,162 6,488 18,650 

8,404 8,404 

17,022 16,882 6_488 20,511 60,903 

Retail 
Quality 

Rsstaurant Restaurant Cafe SF 
9,928 3,967 1,665 15,560 

9,928 0 3,967. 1.665 15,560 

Quality 
Retail Rsstaurant Restaurant Cafe SF 

6,493 6,493 

6,493 0 0 0 6,493 

41,_46~ I_ _ ~6,882J _ ~~,4:s I_ 22,1761 90,976 
--

~ i;i;9,f;;,r:r!"~~,Q I RGH SlfUDlOS 
SF FLOWER MART 190610 23 
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. Dear Board of Supervisors: 

We're writing to you on behalf of our floral and event community, asking 
. that you act to ensure the continued viability of our San Francisco Flower 

Market. 

We are among the4,000+ customers of the Flower Market- small 
· business owners who employee hundreds of people and generate millions 
of dollars in business here in San Francisco and across Northern · 
California. Every hotel, event company, convention, bride, church, temple 
and restaurant in the city relies on us to provide flo·rals for their events and 
customers, and WE rely solely on the Flower Market as our source for the 
prod~ct we need to service our clients. . . 

The survival of the San Fr~mcisco· Flower Market is absolutely essential to 
the survival of our own businesses - a fact which we cannot stress enough · 

· to you. There is no alternative source for the flowers we need on a daily 
basis, and without th~ Market, our businesses cannot survive. The City and 
County of San Francisco will feel our loss in the lost revenue from our 
sales, the lost jobs; and the failure of our businesses. 

Kilroy understood when they purchased the Flower Market site that the 
deal was contingent on creating a new home for the Market. They stand to 
make millions of dollars on this project, and they should not be allowed to 
do it on. the backs of small business owners here in San Francisco. 

') 

If the plan presented to you today does not provide a stable, guaranteed 
new home for the Flower Market, we urge you to withhold approval of this 
project until such time that. it does. 

Sincerely, 

BADGE# 

J~~J ["' l . 
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[>'<] 
- -- -· ~ Q ... uo,.U m~ l("lYt fill~jO~i[i nl th [\1111 h I . . 
. . . I . ,,Ill UUUtUill~ ~ u,u~ IIWA~ Markel- sm~ll i 
~~~m~~~ ~WUJl Lho emp oyee hundreds of people .and gerierate ~ill ions 
of dqllars in busin·e$S here in San Franci~co and across Northern 

. California. Every hotel, event company, cqnvention, brid~, church, temple 
and restaurant in.the city relies on us to provide florals for their events and 
customers, and .wE rely solely on the Flower Market as our source for the · 
product we need to sery_ice q·ur clients. ·. 

· The survival of the San Franci!;>CO Flower Market is absolutely essential to· 
the survival of our own businesses - a fact which we cannot stress enough · 
to you. There is no alternative source for the flowers we need on a daily 
basis, and without the Market, our businesses cannot survive. The City and 
County of San Francisco will feel our loss in the lost revenue from our 
sales, the lost jobs, and the failure of our businesses. 

Kilroy·und~rstood when they purchased the Flower Market site that the 
deal wa$ contingent on creating a new home for the Market. They stand to 
make millions of dollars on this project,· and they should not be allowed to 
do it on the backs ·of small business OWfl·ers here in San Francisco;.. · 

lf the plan presented to you today does not provide a stable, guaranteed 
new home for the Flqwer Marke~, we urge you to withhold approval of this 
project until s~ch time that it doe~. 

Sincerely, 

·NAME EMAIL BADGE# 

838: "ON Xtf.:l : WO<:I.:l 
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If. I . __ ,.;..__.._._.:___ __ 

bear Board ofSt.i'pefYisors: 

.··We're writing toyciu on behalf of our floral and event community, aSking 
that you act to ensurethe continued viability of our San Francisco Flower 
Market. · 

We are amo~~ th; 1, QOOt n l~tnnlQr@~ tkA rl., ... " ll I I 
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Dear Board of Supervisors: 

We're writing to yo.u on behalf of our floral and event community, asking . 
that you act to ensure the continued viability of our San Francisco· Flower 
Market. 

We are among the 4,000+ customers of the Flower Market- small 
business owners who employee hundreds of people and generate millions 
of dollars in business here in San Francisco and across Northern 
California. Every hotel, event company; convention, bride, church, temple 
and restaurant in the city relies on us to provide florals for their events and 
customers, and WE rely solely on the Flower Market as our source for the 
product we n~ed to serviee our ~lients. 

The survival of the San Francisco Flower Market is absolutely essential to 
the survival of our own businesses - a factwhich we cannot stress enough 
to you. There is no alternative source for the flowers we n.eed on a daily 
basis, and without the Market, our businesses. cannot survive. The City and· 
County of San Francisco will feel our loss in the lost revenue from our 
sales, the lost jobs, and the failure of our businesses. 

Kilroy understood when they purchased the Hower Market site that the 
deal was contingent on creating a new home for the Market. They stand to 
make millions of dollars on this project, and they shoul~ not be allowed to 
do it on the backs of small business owners here in San Francisco. 

If the plan presented to you today does not provide a stable, guaranteed 
new home for the Flower Market, we urge you to withhold approval of this 
project until such time that it does. · 

Sincerely, 

841 
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~~-r ~ ·. ~"~f+;. , l: ~ > .. . 
·· ..... . 

. "'':'·'"' ·. '. :·~ . ·: ·-:-··<~>:::: .. :;·:.:.·:~::?·:~:~;+$j'!f~1~ 
Dear Board of Supe~ors: · ' . . . . . : .;~ 
We're· writing· to you on behalf of our floral and event community

1 
asking ·.. ·· ... ,~ .. :.j 

that you act to ensure the contfnued viability of-our San Frandsco Flow~r ····. . .~ 
. ·Market.. 

We are among the 4 1000+ customers of the Flower Market- small 
business owners who employee hund.reds of people··and.generate millions 
of dollars in business here in San Frandsco and across Northern 
California. Every hotei, event company, convention, bride, church, temple .. 
and· r~staurant in the city relies on us to provide flora Is for their events ai)d · · 
customers, ~nd WE rely solely ci!' the Flower Mar~et as our $OUr.ce for the 

. product we· n'eed to service our client~. 

The surviva't of the San Francisco Flower Market is absolutely ess~ntial· to · . 
· the survival of our own businesses - a fact which we cannot stress enoug·h 

to you. There is no alternative source for the flowers we need on a daily 
basis, .and without the Market, our businesses cannot survive ... The City and ., 
County of San Francisco will feel out loss in the lost revenu.~ {(om our 
sales 1 the rost jobs, and th~ failure of our businesses. · -. ·· 

Kilroy understood when they purchased the Flower Market site that t~e· 
deal was contingent on creating a new home for the Market They stand .to 
make millions of dollars on this proj~ct, and they should not be allowed to 
do it on the backs of small business owners here in San Francisco. 

·. 
If the plan presented to you today. does not proyide a stable, .guarant~ed ·· 
new home for the Fiower Market, we ~rge you to withhold approval of this 
project until such time t?aat it does. · · . 

. .· 

Sincer~ly, 

NAME EMAIL BADGE # . 

~- uJooS> · ~tJz,:t·~ _ 

. : 
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FROM : FAX NO. Dec. 6 2019 !0:40AM Pi 

• r 

Dear Board of Supervisors: 

We're writing to you on behalf of our floral and event community, asking. 
that you act to ensur~ the continued viability of our San Francisco Flower 
Market · · 

We are among the 4,000+ customers of the Flower Market- small 
business owners who employee hundreds of people and gener51te millions 
qf dollars in business here in San Francisco and across Northern · . 
California. Every h9tel, event compan·y,. convention, bride, church, temple 
and restaurant in the city relies on us to provide flora Is for their events ·and 
customers, and WE rely solely on the Flower Market as our source for the·· 
product we need to service our clients. · . . . 

The survival of the San Francisco Flower Market is· absolutely essential to 
the .~urvival of our own businesses - a fact Which we cannot stress enough 
to you. There is no alternative source for the flowers we need on a daily 

:basis, and without the Market, our businesses cannot survive. The City and· 
County of San Francisco will feel our loss in the lost revenue from our . '· .. 
sales, the lost jobs,. and the failure of our businesses. 

Kilroy understood when they· purchased the Flower Market sit~ that the 
deal was contingent on creating a new home for the Market. . They stand to 
make milfions of dollars on this project, and they should not be allowed to 
do it on the backs of small business owners here in San Francisco. 

If the plan presented to you today does not provide a stable, guaranteed 
new home for the Flower Market, we.urge you to withhold approval of ~his 
project until such time that it does. 

Sincerely, 

NAME . EMAIL BADGE#· 

~Y\ekC- \=ilv,~o\ j\'\~t.J~\'1 ~ UJM 1JJt.;;.v 

:. 
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December 9, 2019 

The Honorable Aaron Peskin, Chair 
The Honorable Matt Haney 

The Honorable Ahsha Safai 

Dear Supervisors: 

~ 
~ 

190682 
Received via email 
12/9/19 

On behalf of the Committee on Jobs, a San Francisco association representing many ofthe City's largest 

employers, I write to express our strong support for the SF Flower Mart Central SoMa Project. 

As you know, San Francisco faces a significant shortage of commercial office space, with one of the lowest · 

vacancy rates in the nation, which has also translated into some of the highest prices. This office space crunch 

punishes businesses of all shapes and sizes, including nonprofit organizations, small businesses; · 

manufacturers, and traditional businesses, through high leasing costs that are forcing them to consider moving 

· out o~ an increasingly cost-prohibitive San Francisco office market. 

In addition to providing much-needed new commercial office space at a critical time for San Francisco, the 

Flower Mart project also provides unprecedented economic, housing, community anq employment benefits, 

including: 

• $231 million in impact fees, including $110 million for new affordable housing. 

• $39.2 million in direct annual tax rev!'lnue for the City/County of San Francisco 

• 8,050 annual construction-related jobs, with economic output totaling $1.5 billion during the 

construction period (2020-2023) 

• 14,800 SF off-site land dedication to Mayor's Office of Housing for 100% affordable housing (up to 

100+ units) 

• Enhanced workforce program 

• 100,000 SF neighborhood-serving retail & market hall 

• 36,000 SF on-site privately-owned public open space 

• Build a brand new wholesale flower mart to preserve San Francisco's wholesale flower industry. 

For these and other .reasons, the Committeeon Jobs urges you to support the SF Flower Mart-Development 

Agreement. Thank you for your consideration. 

Sincerely, 

~ 
Chris Wright 
Executive Director. 

235 Montgomery Street, Suite 965 • San Francisco, CA 94104 • telephone 415·956~9-966 • fax 415·956·9.989 
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Ma"or, Erica (BOS) 

om: 
Sent: 
To: 
Cc: 

Subject: 
Attachments: 

Chris Wright <chris@sfjobs.org> 
Monday, December 09, 2019 10:19 AM 
Peskin, Aaron (BOS); Haneystaff (BOS); Safai, Ahsha (BOS) 
Sandoval, Suhagey (BOS); RivamonteMesa, Abigail (BOS); Angulo, Sunny (BOS); Major, 
Erica (BOS) 
CoJ letter in support of the SF Flower Market Central SoMa Project 
coj Letter in support of the SF Flower Market Central SoMa Project.pdf 

This message is from outside the City email system. Do not open links or attachments from untrusted sources. 

December 9, 2019 

The Honorable Aaron Peskin,. Chair 
The Honorable Matt Haney 
The Honorable Ahsha Safai 

Dear Supervisors: 

On behalf of the Committee on Jobs, a San Franciscd association representing many of the City's largest employers, I 
Nrite to express our strong support' for the SF Flower Mart Central SoMa Project. 

As you know, San Francisco faces a significant shortage of commercial office space, with one of the lowest vacancy rates 
in the nation, which has also translated into some ofthe highest prices. This office space crunch punishes busi[lesses of. 
all shapes and sizes, including nonprofit organizations, small businesses, manufacturers, and traditional businesses, 
through high leasing costs that are forcing them to consider moving out of an increasingly cost-prohibitive San Francisco 
office market. 

In addition to providing much-needed new commercial office space at a. critical. time for San Francisco, the Flower Mart 
project also provides unprecedented economic, housing, community and employment benefits, including: 

• $231 million in impact fees, including $110 miilion for new affordable housing. 
• $39.2 million in direct annual tax revenue for the City/County of San Francisco 
• 8,050 annual construction-related jobs, with economic output totaling $1.5 billion during the .construction 

period (2020-2023) 
• 14,800 SF off-site land dedication to Mayor's Office of Housing for 100% affordable housing (up to 100+ units) 
• Enhanced workforce program 
• 100,000 SF neighborhood-serving retail & market hall 
• 36;000 SF on-site privately-owned public open space 
• Build a brand new wholesale flower mart to preserve San Francisco's wholesale flower industry. 

For these and other reasons, the Committee on Jobs urges you to support the SF Flower Mart Development Agreement. 
Thank you for your consideration. 

Sincerely, 

1 
855 



Chris Wright 

Executive Director 

2 
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City Hall 

BOARD of SUPERVISORS 
1 Dr. Carlton B. Goodlett Place, Room 244 

San Francisco 94102-4689 
Tel. No. 554-5184 
Fax No. 554-5163 

TDD/TTY No. 554-5227 

NOTICE OF PUBLIC HI;:ARING 

BOARD OF SUPERVISORS OF THE CITY AND COUNTY OF SAN FRANCISCO 

LAND USE AND TRANSPORTATION COMMITTEE 

NOTICE IS HEREBY GIVEN THAT the Land Use and Transportation Committee will hold a public 
hearing to consider the following proposals and said public hearing will be held as follows, at which ti111e all 
interested parties may attend and be heard: 

Date: 

Time: 

Location: 

Subjects: 

Monday, December 9, 2019 

1:30 p.m. 

Legislative Chamber, Room 250, located at City Hall 
1 Dr. Carlton B. Goodlett Place, San Francisco, CA 

File No.190681. Ordinance amending the Planning Code and Zoning Map to establish 
the 2000 Marin Street Special Use District (Assessor's Parcel Block No. 4346, Lot No. 

· 003), and to create additional Key Site exceptions for the Flower Mart site, located on 
the southern half of the block north of Brannan Street between 5th Street and 6th Street 
(Assessor's Parcel Block No. 3778, Lot Nos. 001 B, 002B, 004, 005, 047, and 048); 
affirming the Planning Department's determination under the California Environmental 
Quality Act; and making findings of consistency with the General Plan, and the eight 
priority policies of Planning Code, Section 1 01.1. 

File No. 190682. Ordinance approving a Development Agreement between the City 
and County of Sari Francisco and KR Flower Mart, LLC, a Delaware limited liability 
company, for the development of an approximately 6.5-acre site located at 5th Street 
and Brannan Street, with various public benefits including a new on-site or off-site 
wholesale flower market; making findings under the California Environmental Quality 
Act, .findings of conformity with the General Plan, and with the eight priority policies of 
Planning Code,· Section 101.1 (b); approving the receipt and expenditure of funds for an 
off-site new wholesale flower market as set forth in the Development Agreement, as 
applicable; approving the development impact fees for the project and waiving certain 
Planning Code fees and requirements for a temporary flower market; confirming 
compliance with or waiving certain provisions of Administrative Code, Chapter 56; and 
ratifying certain actions taken in conneCtion therewith, as defined herein. 

In accordance with Administrative Code, Section 67.7-1, persons who are unable to attend the hearing 
on· this matter may submit written comments to the City prior to the time the hearing begins. These comments 
will b'e made part of the official public records in these matters, and shall be brought to the attention of the 
members of the Committee. Written comments should be addressed to Angela Calvillo, Clerk of the Board, City 
Hall, 1 [)r. Carlton B. Goodlett Place, Room 244, San Francisco, CA 94102. Information relating to these 
matters can be found in the Legislative Research Center at sfgov.legistar.comllegislation. Meeting agenda 
information relating to this matter will be available for public review on Friday, December 6, 2019. 
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BOARD of SUPERVISORS 

Planning Commission 
Attri: Jonas lonin 
1650 Mission Street, Ste. 400 
San Francisco, CA · 94103 

Dear Commissioners: 

June 19, 2019 

. CityHall 
1 Dr. Carlton B. Goodlett Place, Room 244 

San Francisco 94102-4689 
Tel. No. 554-5184 
Fax No. 554-5163 

TDD/TTY No. 554-5227 

On June 11, 2019, Supervisor Haney submitted the following proposed legislation: 

File No. 190681 

Ordinance amending the Planning Code to reference the Polk/Pacific Special Area Design 
Guidelines; affirming the Planning Department's determination under the California 
Environmental Quality Act; adopting findings of public necessity, convenience, and 
welfare under Planning Code, Section 302; and making findings of consistency with the 
General Plan, and the eight priority policies of Planning Code, Section 1 01.1. 

File No. 190682 
Ordinance approving a Development Agreement between the City and County of San 
Francisco and KR Flower Mart, LLC, a Delaware limited liability company, for the 
development of an approximately 6.5-acre site located at 5th Street and Brannan Street, 
with various public benefits including a new on-site or off-site wholesale flower market; 
making findings under the California Environmental Quality Act, findings of conformity 
with the General Pl.an, and with the eight priority policies of Planning Code, Section 
101.1 (b); approving the receipt and expenditure of funds for an off-site new wholesale 
flower market as set forth in th.e Development Agreement, as applicable; approving the 
development impact fees for the project and waiving certain Planning Code fees and 
requirements for a temporary flower market; confirming compliance with or waiving 
certain provisions of Administrative Code, Chapter 56; and ratifying certain actions taken 
in conrtection therewith, as defined herein. 

The proposed ordinances are being transmitted pursuant to Planning Code, Section 302(b), for public· 
hearing and recommendation. The ordinances are pending before the Land Use and Transportation. 
Committee and will be scheduled for hearing upon receipt of your response. 

Angela Calvillo, Clerk of the Board 

cf~~· 
By: Erica Major, Assistant Clerk· 

Land Use and Transportation Committee 

c: John Rahaim, Director 
Scott Sanchez, Acting Deputy Zoning Administrator · 
Corey teague, Zoning Administrator 
Lisa Gibson, Environmental Review Officer 
Devyani Jairi, Deputy Environmental Review Officer 
AnMarie Rodgers, Director of Citywide Planning 
Dan Sider, Director of Executive Programs 
Aaron Starr, Manager of Legislative Affairs 
Joy Navarrete, Environmental Planning 8 58 
Laura Lynch, Environmental Planninq 



Print Form · · I 
Introduction Form 

By a Member ofthe Board of Supervisors or Mayor 

I hereby submit the following item for introduction (select only one): 

~- ..• , ' '-i ·.. i ; 

D U .;\ r: ~~; . [~~F- f~~-l-~l :~; [-; t' .:_/ l ~:.1 (.1 ~~=:. :2·· 
S ;\ ; ·.1 ;: T~: /\ h~ C ~ :; ·:~: 0 

19 Ji JtWe/stairlH 3: l~ B 
.:) .. , . Q or meeting date 
w l' ~-,- -..-..£';___._..__,_ __ --...._~~:"":...........:,_....,.~·:· 

0 
D 
D 
D 

1. For reference to Committee. (An Ordinance, Resolution, Motion or Charter Amendment). 
...:.·.· ' _;. 

2. Request for next printed agenda Without Reference to Committee. 

3. Request for hearing on a subject matter at Committee. 

4. Request for letter beginning :"Supervisor inquiries" 
. . L---------------------------------~ 

0 5. City Attorney Request. 
~------------------~ 0 6. Call File No. from Committee .. 

0 7. Budget Analyst request (attached written motion). 

D 
0 9. Reactivate File No. 

~--------------------~ 

D 10. Topic submitted for Mayoral Appearance before the BOSon 

~ase check the appropriate boxes. The proposed legislation should be forwarded to the following: 

0 Small Business Comi:nission D Youth Commission D Ethics Commission 

1Z1 Planning Commission 0Building Inspection Commission 

Note: For the Imperative Agenda {a resolution not on the printed agenda), use the Imperative Form. 

Sponsor(s): 

I Supervisor Haney 

Subject: 

Development Agreement- KR Flower Mart, LLC- Flower Mart Project- Fifth and Brannan Street 

The text is listed: 

Ordinance approving a Development Agreement between the City and County of San Francisco and KR Flower 
Mart, LLC 

Signature of Sponsoring Supervisor: 

For Clerk's Use Only 
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