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Report (“‘EIR") was required under CEQA. In CREED, the City argued (as here) that its
public health department would develop a remedial action plan after project approval that
would adequately safeguard human health. The Court of Appeal rejected this argument,
holding that an EIR was required, and that the mitigation plan must be set forth in the EIR
and subjected to public review and comment. The Court held, “it can be fairly argued that
the Project may have a significant environmental impact by disturbing contaminated
soils.” 197 Cal. App. 4th at 332. The City could not defer development of the remediation
plan until after Project approval. /d. In other words, the Court of Appeal rejected the
precise practice that the City of San Francisco is advocating for this Project.

In ACE v. Yosemite, 116 Cal.App.4th 629, the court held that an EIR was required
to disclose, analyze, and cleanup existing lead contamination on a site from an old
shooting range. The court stated that CEQA review was required because “lead
contamination could spread at the removal site as well as the site receiving the
salvageable portions....cars driving on lead-contaminated soil could lift lead-contaminated
dust into the air. Students and staff walking through the area could pick up lead
contamination on their shoes and clothing, potentially spreading it throughout the campus
or taking it to their homes.” Id. at 640 (emphasis added). The ACE court expressly
concluded that “the physical removal of the MJC Range has the potential for spreading
lead contamination, which is a direct physical change in the environment.” Id.

The other contamination cases, and CEQA’s legislative history, hold similarly. See
McQueen, 202 Cal.App.3d at 1149 (site contaminated with PCBs could not be exempted
from CEQA review and CEQA analysis was required to propose cleanup plan for public
review and scrutiny); Quail Botanical Gardens Foundation, Inc. v. City of Encinitas (1994)
29 Cal.App.4th 1597, 1599 (petitioners raised, but court did not reach issue of “toxic
contamination on the subdivision property”).

3. Legislative History.

CEQA Section 21084(c), requires that, “No project located on a site which is
included on [the Cortese list] shall be exempted from this division [CEQA].” This section
was added to CEQA in 1991 by AB 869. Excerpts of the legislative history of AB869 is
attached hereto as Exhibit K. The purpose of the amendments was to “ensure that
hazardous waste sites will be considered in the CEQA process” (AA953), because
“[e]xposing people to hazardous materials is generally considered a significant effect
under CEQA.” (AA1062).

The Legislative History makes clear that the intent of AB 869 was to ensure that if
a project is proposed to be built on a contaminated site, then the site shall be cleaned-up
and a mitigation plan developed as part of the CEQA process, prior to construction. The
official Assembly Natural Resources Committee Report states:

“CEQA compliance requires an evaluation and remediation of hazardous waste
contamination at a project site. The intent of the bill is to focus the lead agency on
this issue by requiring that it determine if a site is contained on available lists of
hazardous waste sites.” (AA973; see also AA988, AA1047). The Bill Analysis
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The legislature rejected Gov. Wilson’s argument, and adopted AB 869 over his
veto, requiring site contamination and cleanup to be analyzed as part of the CEQA
review. The Legislative History makes clear that in enacting AB 869, the legislature
intended that if a project is proposed to be built on a site contaminated with hazardous
chemicals, then CEQA review is required to analyze the risks to workers and other
people, and that a cleanup plan must be included as part of the CEQA review before
project construction. The legislature expressly rejected the view that hazardous
contamination was adequately addressed by other laws and agencies, and expressly
required review and mitigation as part of the CEQA process.

The CEQA statute makes clear that a project on a Cortese List site may not be
exempted from CEQA review. The City’s checkered history of botched clean-ups and
potential cover-ups makes clear that a public, transparent CEQA process is required to
ensure that site clean-up is conducted properly. The clean-up plan must be set forth in a
CEQA document for public review. The City may not defer development of a clean-up
plan until after Project approval. (CREED, 197 Cal.App.4th 327, 331-333).3

B. The Project May Not Be Exempted from CEQA Because it will Adversely
Affect an Historic Resource.

The Project will largely destroy the existing building that has existed on the site
since 1914, and which is officially listed as an historic resource. The City contends that
the Project will not adversely affect the historic building, but this is nonsensical. The
entire building will be almost entirely destroyed, except for the fagcade. The City’s own
historical analysis concludes that the roof-trusses are among the most significant historic
elements of the building. Yet, all of those historic roof-trusses will be destroyed and
removed entirely. Clearly, this will have an adverse impact on the elements of the
building that contribute to its historic character.

CEQA section 21084(e), provides, “A project that may cause a substantial adverse
change in the significance of a historical resource, as specified in Section 21084.1, shall
not be exempted from this division...” CEQA defines a “substantial adverse change” as
the physical demolition, destruction, relocation or alteration of the historical resource
or its immediate surroundings such that the significance of the historical resource would
be materially impaired. CEQA goes on to define “materially impaired” as work that

3 It is well-settled that future formulation of mitigation measures is prohibited under CEQA,
because it effectively precludes public input into the development of these measures. CREED,
197 Cal.App.4th at 332; Sundstrom v. Mendocino, 202 Cal.App.3d at 306; Gentry v. Murietta, 36
Cal.App.4th at 1396 (condition requiring applicant to comply with mitigation measures that might
be recommended in future report on Stephens kangaroo rat was improper). As the Court recently
held: “[R]eliance on tentative plans for future mitigation after completion of the CEQA process
significantly undermines CEQA's goals of full disclosure and informed decision making; and[,]
consequently, these mitigation plans have been overturned on judicial review as constituting
improper deferral of environmental assessment.” Comtys. for a Better Env't v. City of Richmond
(2010) 184 Cal.App.4th 70, 92 (deferred formulation of greenhouse gas mitigation measures
improper, particularly where delayed due to agency’s reluctance to make finding early in EIR
process that emissions generated by project would create significant effect on the environment).
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while the remainder of the Project is being reviewed by the public and the Planning
Commission.

Unlawful “piecemealing” could not be clearer or more deliberate in this case. The
original application describes a large and involved project with major construction and
numerous changes to the existing property. The Categorical Exemption admits that over
1,400 cubic yards of soil will have to be removed to expand the Project’s basement
parking area, and also admits that the site is on the Cortese list and will require clean-up.
The City first ignored the CEQA provision prohibiting a CEQA exemption for a project
located on the Cortese list. The City then attempted to remove the site from the Cortese
list, but this was rejected due to the high levels of contamination. Now the City attempts
to simply allow the clean-up to proceed without any public review or CEQA compliance,
regardless of the law, and before the Planning Commission even has a chance to
complete its pending, continued hearing for the Project.

Courts have long ruled that this type of “piecemealing” is unlawful. For example, in
1986, a court invalidated a city’s CEQA document prepared for a proposed mixed-use
development in Orinda, California.® The project had numerous components, one of which
was the demolition of an historic theatre and bank building to make way for new
development. The City unlawfully segmented the project by issuing a permit to demolish
the historic buildings days before Orinda’s Board of Supervisors met to approve the entire
project and certify the CEQA document. According to the court, “no agency may approve
a project subject to CEQA until the entire CEQA process is completed and the overall
project is approved.”® This is because “it is unlawful for an agency to subdivide a single
project into smaller individual subprojects in order to avoid the responsibility of
considering the environmental impact of the project as a whole.”” In other words, when a
project requires multiple agency approvals, as is the case here, all such approvals must
be considered as one project and within a single environmental document before any
aspect of the project may go forward.8

CEQA requires analysis of “the project as a whole,” so that “environmental
considerations do not become submerged by chopping a large project into many little
ones — each with a minimum potential impact on the environment — which cumulatively
may have disastrous consequences.”'? “The CEQA process is intended to be a careful
examination, fully open to the public, of the environmental consequences of a given
project, covering the entire project, from start to finish. . . the purpose of CEQA is not

5 Orinda Assoc. v. Contra Costa County (1986) 182 Cal.App.3d 1145.

61d., at p. 1171.

71d.

8 City of Antioch v. City Council of the City of Pittsburg (1986) 187 Cal.App.3d 1325, 1337-38
(when construction of a project cannot not easily be undone, and when the project would almost
certainly have significant environmental impacts, construction should not be permitted to
commence until such impacts are evaluated in the manner prescribed by CEQA).

® Arviv Ent., Inc. v. South Valley Area Planning Com. (2002) 101 Cal.App.4th 1333, 1341, 1346.
0 Bozung v. LAFCO, 13 Cal.3d 263, 283-84 (1975);
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December 9, 2019, SFDPH posted a Notice of Intent to close local oversight program
case for 1776 Green Street, requesting comments or requests for hearing by January 9,
2020.

The most obvious problem with the proposal to close the Site is that it ignores
entirely the obvious fact that the use of the Site will be changing to residential rather than
commercial use, and additional clean-up is admittedly required for the new use since the
Site fails to meet residential clean-up standards. Furthermore, as discussed below, if
SFDPH takes discretionary action to close the Site, it must first conduct review under the
California Environmental Quality Act (“CEQA”). Pub. Res. Code 21084(c).

B. SITE CLOSURE IS IMPROPER.
1. Legal Requirements.

Pursuant to the Health and Safety Code, site closure is only allowed when “no
further corrective action is required at the site.” Health & Saf. §25299.3. Similarly, the
Water Board’s guidance document entitled, GeoTracker Status Definitions states that a
sites is “Open — Eligible for Closure” only when “Corrective action at the Site has been
determined to be completed.” (Exhibit B). State \Water Board Resolution 92-49 “directs
that water affected by an unauthorized release attain either background water quality or
the best water quality that is reasonable if background water quality cannot be restored.”
The Low-Treat Underground Storage Tank Case Closure Policy (“‘LTUST Policy”) (Exhibit
C) requires that the “Secondary source [of pollution] has been removed to the extent
practicable.” (LTUST Policy, p. 3). Any “alternate level of water quality” must not “exceed
that prescribed in the applicable Basin Plan.” (LTUST Policy, p. 6). “Secondary source” is
defined as:

petroleum-impacted soil or groundwater located at or immediately beneath the
point of release from the primary source. Unless site attributes prevent secondary
source removal (e.g. physical or infrastructural constraints exist whose removal or
relocation would be technically or economically infeasible), petroleum-release sites
are required to undergo secondary source removal to the extent practicable as
described herein. “To the extent practicable” means implementing a cost-effective
corrective action which removes or destroys-in-place the most readily recoverable
fraction of source-area mass. It is expected that most secondary mass removal
efforts will be completed in one year or less. Following removal or destruction of
the secondary source, additional removal or active remedial actions shall not be
required by regulatory agencies unless (1) necessary to abate a demonstrated
threat to human health or (2) the groundwater plume does not meet the definition
of low threat as described in this policy. (LTUST Policy, p. 4).

Pursuant to the Water code, the agency must consider “reasonable maximum
estimates of exposure for both current land use conditions and reasonably foreseeable
future land uses at the site.” Water Code §13304.2(c)(6) (emphasis added). Similarly,
the LTUST Policy requires analysis of site specific conditions “under current and
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e Benzene (soil): 33 ppm (construction worker exposure)

To put this in perspective, the current levels in soil and groundwater exceed state
standards by hundreds of times. The current level of Benzene in groundwater of 380 ppb
exceeds the residential ESL of 0.42 ppb by 904 times. Furthermore, it exceeds even the
commercial of 1.8 ppb ESL by 211 times. The benzene level in soil of 94 ppm at the Site
exceeds the residential ESL of 0.33 ppm by over one hundred times, and also exceeds
the commercial ESL of 1.4 ppm by 67 times. Benzene is a known human carcinogen.

Mr. Hagemann concludes that these levels pose potential risks related to soil vapor
intrusion and construction worker exposure. Soil-vapor intrusion is a process in which the
chemical vapors may enter the new construction above, potentially exposing future
residents.

It appears that the SFDPH has ignored entirely the fact that the Site is proposed to
be converted to residential use. However, the Planning Commission is currently
considering an application for permits to convert the automobile repair shop to a six-unit
residential development. This is clearly “reasonably foreseeable future land use at the
site” within the meaning of Water Code §13304.2(c)(6).

SFDPH'’s own report admits that if the land use changes, (such as to residential
use), then further corrective action may be required. (Id. Section IV). The report states
that additional Site clean-up is required: “The development will require additional site
assessment and a Site Mitigation Plan prior to development.” (Id. Section VII). SFDPH'’s
own report establishes that further corrective action is required for residential use.
Therefore, the City cannot make a finding that “no further corrective action is required at
the site.” Health & Saf. §25299.3. Nor can the City make a finding that when “Corrective
action at the Site has been determined to be completed.” (GeoTracker Status Definitions).

For the foregoing reasons, SF DPH may not make a finding that the Site is eligible
for closure. It should promptly reverse this finding pending full remediation of the Site to
residential standards.

Finally, the LTUST Policy requires a “60 day period to comment” on any proposed
case closure. (LTUST Policy, p.9). SFDPH has provided only a 31-day comment period.
The Notice of Intent to Close Local Oversight of 1776 Green was posted on December 9,
2019, and stated that any comments must be provided on or before January 9, 2020.
This provided only 31 days comment period — including the Christmas/New Year holiday.
This flatly violates the LTUST Policy and deprived the interested public of an adequate
opportunity to review and comment on the decision.

C. CEQA REVIEW IS REQUIRED PRIOR TO SITE CLOSURE.

The California Environmental Quality Act (‘CEQA”) provides that any “project”
located on the State of California’s Cortese List of highly contaminated sites may not be
exempted from CEQA review. CEQA is quite clear, a categorical exemption:
























Project Status Definitions

1. Completed — Case Closed
A closure letter or other formal closure decision document has been issued for the site.

2. Open — Assessment & Interim Remedial Action

An “interim” remedial action is occurring at the site AND additional activities such as site
characterization, investigation, risk evaluation, and/or site conceptual model
development are occurring.

3. Open - Inactive
No regulatory oversight activities are being conducted by the Lead Agency.

4. Open — Remediation

An approved remedy or remedies has/have been selected for the impacted media at the
site and the responsible party (RP) is implementing one or more remedy under an
approved cleanup plan for the site. This includes any ongoing remedy that is either
passive or active, or uses a combination of technologies. For example, a site
implementing only a long term groundwater monitoring program, or a “monitored natural
attenuation” (MNA) remedy without any active groundwater treatment as part of the
remedy, is considered an open case under remediation until site closure is completed.

5. Open — Site Assessment

Site characterization, investigation, risk evaluation, and/or site conceptual model
development are occurring at the site. Examples of site assessment activities include,
but are not limited to, the following: 1) identification of the contaminants and the
investigation of their potential impacts; 2) determination of the threats/impacts to water
quality; 3) evaluation of the risk to humans and ecology; 4) delineation of the nature and
extent of contamination; 5) delineation of the contaminant plume(s); and 6) development
of the Site Conceptual Model.

6. Open — Verification Monitoring (use only for UST, Chapter 16 regulated cases)
Remediation phases are essentially complete and a monitoring/sampling program is
occurring to confirm successful completion of cleanup at the Site. (e.g. No “active”
remediation is considered necessary or no additional “active” remediation is anticipated
as needed. Active remediation system(s) has/have been shut-off and the potential for a
rebound in contaminant concentrations is under evaluation).

7. Open — Reopen Case (available selection only for previously closed cases)
This is not a case status. This field should be selected to record the date that the case
was reopened for further investigation and/or remediation. A case status should
immediately be selected from the list of case status choices after recording this date.

8. Open — Eligible for Closure

Corrective action at the Site has been determined to be completed and any remaining
petroleum constituents from the release are considered to be low threat to Human
Health, Safety, and the Environment. The case in GeoTracker is going through the
process of being closed.
























Sites with Releases That Have Not Affected Groundwater

Sites with soil that does not contain sufficient mobile constituents [leachate, vapors, or light
non-aqueous-phase liquids (LNAPL)] to cause groundwater to exceed the groundwater criteria
in this policy shall be considered low-threat sites for the groundwater medium. Provided the
general criteria and criteria for other media are also met, those sites are eligible for case
closure.

For older releases, the absence of current groundwater impact is often a good indication that
residual concentrations present in the soil are not a source for groundwater pollution.

2. Petroleum Vapor Intrusion to Indoor Air

Exposure to petroleum vapors migrating from soil or groundwater to indoor air may pose
unacceptable human health risks. This policy describes conditions, including bioattenuation
zones, which if met will assure that exposure to petroleum vapors in indoor air will not pose
unacceptable health risks. In many petroleum release cases, potential human exposures to
vapors are mitigated by bioattenuation processes as vapors migrate toward the ground surface.
For the purposes of this section, the term “bioattenuation zone” means an area of soil with
conditions that support biodegradation of petroleum hydrocarbon vapors.

The low-threat vapor-intrusion criteria described below apply to sites where the release
originated and impacted or potentially impacted adjacent parcels when: (1) existing buildings
are occupied or may be reasonably expected to be occupied in the future, or

(2) buildings for human occupancy are reasonably expected to be constructed in the future.
Appendices 1 through 4 (attached) illustrate four potential exposure scenarios and describe
characteristics and criteria associated with each scenario. Petroleum release sites shall satisfy
the media-specific criteria for petroleum vapor intrusion to indoor air and be considered low-
threat for the vapor-intrusion-to-indoor-air pathway if:

a. Site-specific conditions at the release site satisfy all of the characteristics and criteria of
scenarios 1 through 3 as applicable, or all of the characteristics and criteria of
scenario 4 as applicable; or

b. A site-specific risk assessment for the vapor intrusion pathway is conducted and
demonstrates that human health is protected to the satisfaction of the regulatory
agency; or

c. As a result of controlling exposure through the use of mitigation measures or through
the use of institutional or engineering controls, the regulatory agency determines that
petroleum vapors migrating from soil or groundwater will have no significant risk of
adversely affecting human health.

Exception: Exposures to petroleum vapors associated with historical fuel system releases are
comparatively insignificant relative to exposures from small surface spills and fugitive vapor
releases that typically occur at active fueling facilities. Therefore, satisfaction of the media-
specific criteria for petroleum vapor intrusion to indoor air is not required at active commercial
petroleum fueling facilities, except in cases where release characteristics can be reasonably
believed to pose an unacceptable health risk.






Low-Threat Case Closure

Cases that meet the general and media-specific criteria established in this policy pose a low
threat to human health, safety and the environment and satisfy the case-closure requirements
of Health and Safety Code section 25296.10, and case closure is consistent with State Water
Board Resolution 92-49 that requires that cleanup goals and objectives be met within a
reasonable time frame. If the case has been determined by the regulatory agency to meet the
criteria in this policy, the regulatory agency shall notify responsible parties that they are eligible
for case closure and that the following items, if applicable, shall be completed prior to the
issuance of a uniform closure letter specified in Health and Safety Code section 25296.10.
After completion of these items, and unless the regulatory agency revises its determination
based on comments received on the proposed case closure, the regulatory agency shall issue
a uniform closure letter within 30 days from the end of the comment period.

a. Notification Requirements — Municipal and county water districts, water replenishment
districts, special act districts with groundwater management authority, agencies with
authority to issue building permits for land affected by the petroleum release, owners
and occupants of the property impacted by the petroleum release, and the owners and
occupants of all parcels adjacent to the impacted property shall be notified of the
proposed case closure and provided a 60 day period to comment. The regulatory
agency shall consider any comments received when determining if the case should be
closed or if site specific conditions warrant otherwise.

b. Monitoring Well Destruction — All wells and borings installed for the purpose of
investigating, remediating, or monitoring the unauthorized release shall be properly
destroyed prior to case closure unless a property owner certifies that they will keep and
maintain the wells or borings in accordance with applicable local or state requirements.

c. Waste Removal — All waste piles, drums, debris and other investigation or remediation
derived materials shall be removed from the site and properly managed in accordance
with regulatory agency requirements.
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3. The variance is necessary for the preservation and enjoyment of a substantial
property right of the subject property, possessed by other property in the same
class of district;

4. That the granting of such variance will not be materially detrimental to the public
welfare or materially injurious to the property or improvements in the vicinity; and,

5. That the granting of such variance will be in harmony with the general purpose and
intent of this Code and will not adversely affect the Master Plan.

The developer has the burden of showing, based on substantial evidence that it cannot
comply with the Code.*

Given the size of the parcel and existing structure, it is hard to see how the plain
and literal interpretation and enforcement of the Code would “result in practical difficulties,
unnecessary hardships,” or where denial of the variance “would be inconsistent with the
general purpose of the Code.” There does not appear to be anything particularly unusual
about the configuration of the building or parcel justifying a deviation from the law. In fact,
the most extraordinary aspect of the building is its historic character. The developer
should not be granted a variance in order to spoil the only exceptional attribute of 1776
Green Street, especially because this detail was surely obvious at purchase.

The findings clearly cannot be made for the roof deck. The roof deck not only
exceeds height limits, but it also violates the San Francisco Residential Design
Guidelines, which provide: "Articulate the building to minimize impacts on light and
privacy to adjacent properties." (RDGs, page 16). The roof deck will look directly into
adjacent apartment windows and conflicts with the intent of the code.

Nor can the findings be made for the Parking over-supply. Since the developer is
excavating to create additional underground parking, this is not pre-existing parking,
contrary to the staff misrepresentation.

For these reasons, the Zoning Administrator should not grant a variance from the
rear yard set-back requirement, should disallow the construction of the communal roof
deck, and should limit parking to no more than 1.5 parking spaces per unit.

4 See, Orinda Ass’n v. Bd. of Supervisors, 182 Cal.App.3d 1145 (1986) (facts did not justify a variance since
property was not substantially different from other parcels in the same zone).
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As proposed, the Project would not preserve an historic resource in a way that
would respect the character and structure of the building. To the contrary, the Project will
destroy the entire historic building, except for the facade. One need only review the
developer’s own plans for the front fagade to see it would negatively transform and
diminish 1776 Green. Likewise, the proposed Project would not contribute in any way to
affordable housing in the City or encourage economic diversity other than to entice those
wealthy enough to afford a penthouse complete with elevator and private decks.

Finally, the CUA recommendation was based on an incorrect reference. The
HRER was not concerned about the 1933 alteration.® Instead, the HRER found that
adding the pilasters back to the fagcade was not considered necessary restoration to
maintaining 1776 Green'’s historic nature.” So the idea that a CUA authorization would be
based on the 1933 alternation makes no sense. More to the point, there are countless
ways the building could be developed that would not result in such significant alterations
to the building’s interior and front fagcade, and that would not require conditional use
authorization or variances. In short, why would the treatment of the building’s fagade form
the basis of a CUA approval?

It is the developer’s burden to explain why the project cannot comply with existing
law. Likewise, the City must assume the developer examined the Code requirements
before purchasing the property and determined he could enjoy a reasonable return on his
investment without any Code variances or conditional uses. Therefore, the development
should comply with the law so that the City’s broader public policy considerations are
respected and implemented.

C. Hazardous Waste Considerations

The Project Site was used for over 100 years as an automobile repair garage —
from 1914 to 2018. For most of that time, there were few if any environmental laws, and it
was common to dispose of hazardous chemicals simply by dumping them down the drain
or on the ground. The site contains four leaking underground storage tanks (LUSTs).
While the tanks were removed in 2016, soil contamination was left in place. According to
the developer’s own environmental consultant, AllWest Environmental Consultants, “The
subject property currently is listed as an open leaking UST (LUST) case with the
SFDPH and on the SWRCB Geotracker database.” (Phase Il Environmental Site
Assessment (“‘Phase 2 ESA”), p. 3).2 The project site is located on the City’s Maher map
of contaminated sites and the State’s Cortese List of contaminated sites (Geotracker).

8 October 30, 2019 HRER at p.4.
71d.
8 No. 2018-011430PRJ.
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provides a notification that the applicant has completed and complied with
Article 22A.

THoR is concerned about dispersal of heavy metals such as lead, solvents,
asbestos and other airborne hazardous materials during demolition and project
construction. Without proper identification and a City-approved remediation plan, workers,
future residents, and neighbors may be exposed to these chemicals through inhalation
and dermal contact. We strongly urge the City to ensure full oversight over this process.

As discussed below, due to the extreme soil contamination, the Project may not be
exempted from CEQA review. CEQA review is required to ensure that an adequate
clean-up plan is developed and to ensure that clean-up is conducted subject to
enforceable measures to residential standards. No such clean-up plan has been
developed.

E. California Environmental Quality Act (CEQA).

The City contends that the Project is exempt entirely from all CEQA review based
on two separate CEQA exemptions: Class 1 and Class 3. Class 1 is for “Existing
Facilities” exemption, and Class 3 is for “New construction or conversion of small
structures (CEQA Guidelines, Section 15303).” Neither applies on its face. Even if the
exemptions arguably applied, the Project may not be exempted from CEQA because it is
on the Cortese list of contaminated sites, and the Project may adversely affect an historic
resource.

The Class 1 exemption is commonly known as the “pre-existing” facility exemption.
It does not apply on its face. The project involves almost entirely destroying the existing
building and replacing it with an entirely new structure — except for the facade. There will
be no “pre-existing” facility. The exemption is also limited to “small structures” of less
than 10,000 square feet. Since the building is over 12,000 square feet, the exemption
does not apply.

The Class 3 exemption is limited to buildings with a total square footage of less
than 10,000 square feet. Since the Project is over 12,000 square feet, the exemption
does not apply.

The Staff Report asks the Commission to approve the Project in total, including an
exemption under CEQA,° despite evidence that the Project is not eligible for a categorical
exemption. The CEQA statute provides that if a project may cause a substantial adverse

©2018-011430ENV.
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neighbors are not exposed to toxic chemicals during clean-up and excavation. CEQA will
ensure that the clean-up plan is adequate, and enforceable. See, McQueen v. Mid-
Peninsula Board, 202 Cal.App.3d 1136, 1149, (“the known existence of.....hazardous
wastes on property to be acquired is an unusual circumstance threatening the
environment” and the project may not be exempted from CEQA review); Association for a
Cleaner Environment v. Yosemite Comm. College, 110 Cal.App.4th 629 (2004) (presence
of hazardous materials makes CEQA exemption improper).

2. The Project May not be Exempted from CEQA Because it will Adversely
Affect an Historic Resource.

Because the Project involves largely destroying an historic building, the Project
may not be exempted from CEQA review. Pub. Res. Code §21084.1.

It is undisputed that 1776 Green Street is an historic resource.' The building was
constructed in 1914 by owner and builder Sven J. Sterner as an automotive garage in the
Classical Revival style. It is a one-story-over-basement light industrial reinforced concrete
structure with a mezzanine level that occupies the entire lot area. The facade design is an
example of the "station" typology of garage facades, displaying a symmetrical design with
a large arched opening centered beneath a gabled parapet with a molded cornice and
eave returns. The property features rusticated stucco siding throughout the primary
facade with a wide central garage entrance flanked by a secondary garage door at the
east (right) bay. Fenestration within the arched openings features wood casement
windows with divided lites with solid spandrels below. A trio of casement windows sits
above the textured stucco bulkhead on the west (left) bay at the ground floor. Roll-up
metal garage doors span the central and eastern (right) openings. Based on historic
photographs and a limited permit history, the building appears to have retained a high
degree of integrity since a 1933 alteration, which removed pilasters from the central arch
to allow a wider garage opening.'®

The surrounding neighborhood consists of a mix of multi- and single-family homes
constructed between 1890s and 1950s designed in various styles, with a majority
constructed prior to the Great Depression in 1929."® The neighborhood refreshingly lacks
large, new boxy construction projects so prevalent around San Francisco now. Nearby
local landmarks include the Octagon House at 2645 Gough Street and the Burr House at
1772 Vallejo Street, and a majority of the residences on the south side of Green Street
were included in the 1976 survey."”

4 The building is eligible listing in the California Register of Historical Resources, HRER at p. 1 (December
5,2019)

5 December 2018 HRER at p. 1.

1616 1d. at p. 2.

7 December 2018 HRER at p. 2.
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Second, and related, the October 30, 2019 HRER erred by asserting that the
“change of use will not require significant changes to the subject building's character-
defining features, which are primarily on the front facade, and will in some ways enhance
the building's ability to convey its significance through the restoration of specific facade
features.”?? After viewing the developer’s plans, the idea that the proposed changes
would somehow restore the front fagcade’s character-defining features defies credulity.
The developer’s proposal would entirely transform the look and character of the fagade.
Under CEQA, this drastic alteration of an historic resource is a significant impact that
would materially impair the historic significance of the property. The City must prepare a
CEQA document that proposes feasible Project alternatives and mitigation measures to
lessen this impact.

Third, the HRER focused on “rehabilitating” the building, which includes gutting the
interior, removing the historic wood truss system, creating a “penthouse” with an elevator
and roof deck.??® This cannot be what historic preservation experts have in mind when
advocating for protecting our architectural heritage. 1776 Green Street requires careful
preservation and restoration, not heavy handed “rehabilitation” designed to completely
transform its form and appearance into modern luxury apartments inside and out.

Fourth, the HRER found that the developer’s plans did not meet the Secretary of
the Interior's Standards for Rehabilitation.?* The historic analysis focused primarily on the
interior’s existing wood truss system as the most salient character defining feature.?® That
aspect of the property must be preserved. The proposed Project would destroy the
wooden truss system to accommodate five luxury residences. The developer could retain
many aspects of the building’s interior by proposing a single-story use such as one or two
residential units.

Lastly, as mentioned in Section lll, the staff report recommending approval
mischaracterized the HRER’s findings. According to the staff report, the Project “will
feature the restoration of the historic resource’s original fagade, which had been
significantly altered in a 1933 renovation. As such, the Department finds the project to be
necessary, desirable, and compatible with the surrounding neighborhood, and not to be
detrimental to persons or adjacent properties in the vicinity.”?® The HRER made no finding
that reinstalling the pilasters would return the building to its historic significance. Instead,
the HRER asserted that adding the pilasters back would have no affect: “The subject
building's only major alteration was the 1933 removal of the pilasters and widening of the

22 QOctober 30, 2019 HRER at pp. 2-3.

2 QOctober 30, HRER at p. 2.

24 October 30, 2019 HRER at p. 2.

25 October 30, 2019 HRER at p. 3.

26 Executive Summary Conditional Use Authorization at p. 2.
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sultant on the Willco job, Brewer supervised some of the
work at the Willea site.)

Angelo Bellomo, chief of the toxic substances contrei
division in the Los Angeles office of the state health
services department, said his agency also will Investi-
gale these charges because it is a violation of state law
1o haul highly toxic and radioactive materials without
spegifically deseribing the materials on the trip manj

1.

Young also read a statement by Michael T, Marshall
>apac’s superintendent on the job, in which Marshal
said ‘Brewer “directed me to not open any of the liqui
rums that we uncovered, He directed me to ‘just p
hem in the trucks and cover them with dirl." He algo
irected me to not make any waves,”
According to Marshall's statement, 40 to 50 barrels
and drums were taken to the West Covina dump as
"'hidden loads" under these instructions.

Allen Pierre, a retired Army officer with 21 years of
experience in dealing with biological, chemical and
radioactive wastes, testified that he feared radioactive
wastés might be stored in half 8 dozen concrete drums
that were excavaled from the eastern end of the
14.5-acre dump site.

Piefre, who was working as a sub-consultant for
Cal)rans, said his suspicions were aroused because the
barfél looked like those the U.S, Army once used to
bury radioactive wastes at sea.

Pierre said he asked the Calscience representatives
and”Caltrans officials to test the concrete drums for
radioactivily *‘but to no avail,”

Pierre said that many drums and barrels were not
tested before being hauled to the BKK Dump in West
Covina and that all were listed on the trip manifests as
“contaminated soil/oil” without any specifics on the
nature of the suspected contamination.

Brewer, who worked for Calscience, denied the
allegations. He said any drum that contained "a
substantial amount of liquid” was tested before it was
sent Lo West Covina. He said the trip records, which the
committee plans to check, will confirm this.

Heckeroth, the Caltrans regional director, said his
agency will attempt to sort out the conflicting claims
duripg an internal investigation of the handling of the
Willeo job.,

In the meantime, Caltrans has suspended Papac's
contract for “irregularities” the agency has declined to
describe, and all of the consultants who urged that
further testing be done on the wasies have been
dismissed.

Heckeroth said he will look into the conditions that
permitted Caltrans to ignore warnings from Pierre, from
Huntington Beach consulting engineer Kenneth Heki-
mian and from John Amoore, a Berkeley chemist, that
more testing should have been done before the decision
was made to leave roughly a third of the Willco Dump
materlal in place. .

Statiley Dick, the Caltrans engineer in charge of the
job, said, “Our consultant was Calscience and, as far as |
can recall, they didn't suggest additional testing.”

But-the testimony revealed that many Calscicnce
decisions were being made by Brewer, their man on the
site, who is working on a master’s degree in environ-
merital studies and who never has handled a toxic waste
job hefore, although contrary advice was coming from
Pierre and others with advanced degrees and consider-
able experience in such work,

Midway through the hearing Friday, Assemblywom-

an Sally Tanner (D-El Monte) said, “If someone from
the privale sector were " what Caltrans has done in
this case, ure they’d be in jall right_pow" in
““addiiion to paying "{remendous Jines.
“For someone from the state to tell people to act in
this manner is just shocking,” 1'anner added.,
she said the Assembly Committee on Consumer
Protection and Toxic Materials, which she chairs, will
hold hearings on the Willco Dump soon.
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AB 869
project because it is proposed for a hazardous waste site.

COMMENTS

BackgroundLljggé author has introduced this bill to better protect the
crésotrces of scenic highways, to insure that a lead agency uses available
il / information on hazardous waste sites vhen evaluating a project and to clarify
B that highways statutorily included in the scenlc highway system are not
N}\Egrmally designated as scenic highways.

To demonstrate the need for the bill, the author's staff cite an article in
Environmental Monitor (Winter edition, 1991) which argues that CEQA compliance
requires an evaluation and remediation of hazardous waste contamination at a
project site. The intent of the bill is to focus the lead agency on this
issue by requiring that it determine if a site 1s contained on available lists

of hazardous waste sites.

SOURCE: Assembly Member Farr
SUPPORT : None on file

OPPOSITION: California Building Industry Association

Paul Thayer AB 869
445-9367 Page 2
4/22/91:anatres :
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AB 869

3) Requires a lead agency to include relevant information in environmental
documents of specified notices when a project site may be contaminated
with hazardous material.

4) Delete bill's provision which makes a project which may damage scenic
resources within a highway eligible for designation as a scenic highway
ineligible for a categorical exemption from CEQA.

FISCAL_EFFECT

Minor costs to OPR, Potentially significant but unlikely costs for conducting
environmental review of projects previously exempted from CEQA.

COMMENTS

The author has introduced this bill to better protect the resources of scenic
highvays and to insure that a lead agency uses available information on
hazardous waste sites when evaluating a project.

To demonstrate the need for the bill, the author's staff cite an article in
Environmental Monitor (Winter edition, 1991) which argues that CEQA compliance
requires an evaluation and remediation of hazardous waste contamination at a
project site. The intent of the bill is to focus the lead agency on this
issue by requiring that it determine if a gite is contained on available lists
of hazardous waste sites, and to include this information in environmental
documents and specified documents.

Paul Thayer AB B69
445-9367 Page 2
anatres
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