
 
 

June 22, 2020 

 

VIA EMAIL 

 

Land Use and Transportation Committee 

c/o Erica Major  

1 Dr. Carlton B. Goodlett Place       

City Hall, Room 244 

San Francisco, CA 94102 

erica.major@sfgov.org 

 

Re:  Agenda Item #1 – June 22, 2020 Hearing 

BOS File No. 190946 [Administrative Code - Definition of Tourist or Transient Use 

Under Hotel Conversion Ordinance; Amortization Period] 

 

Dear Chairman Peskin and Honorable Members of the Land Use and Transportation Committee: 

 

Our office represents the San Francisco SRO Hotel Coalition, Hotel Des Arts and numerous 

other individual owners of SROs (collectively, “Owners”). The Owners object both substantively 

and procedurally to Board of Supervisors File No. 190946 (the “Ordinance”).  

 

The proposed Ordinance represents a dramatic change to the City’s Hotel Conversion Ordinance. 

It would prohibit weekly room rentals – which have always been lawful and encouraged in San 

Francisco – and take away the Owners’ family businesses without compensation. Worst of all, 

the Ordinance would harm the City’s most vulnerable residents: SRO occupants who cannot 

afford to pay a month’s rent in advance, let alone a security deposit on a monthly lease.  

 

1. The Ordinance would establish an insufficient amortization period  

 

The proposed Ordinance would make the Owners’ longstanding weekly SRO rental businesses 

illegal as of January 1, 2022. This is an extraordinarily short amortization period. It is well-

established in California law that an amortization period must be “reasonable” in light of the 

investment in the use, and its remaining economic life, order to pass constitutional muster. (See 

Tahoe Regional Planning Agency v. King (1991) 233 Cal. App. 3d 1365; United Business Com. 

v. City of San Diego (4th Dist. 1979) 91 Cal. App. 3d 156.) The courts have struck down 

amortization periods of as long as five years as being too short. (La Mesa v. Tweed & Gambrell 

Planing Mill (1956) 146 C.A.2d 762, 770.) 

 

One year is a patently insufficient amortization period; Owners cannot recoup their investments 

within that time. Indeed, the value placed on residential hotel units by the City is hugely 

disproportionate to the likely monetary recovery for SRO owners over a one-year period. The 

Code allows SRO owners to convert residential hotel units to tourist use, but only if they provide 

a “one-for-one replacement.” (Admin. Code, § 41.13.) That is, SRO owners must either build a 



 

 

 

Land Use and Transportation Committee 

June 22, 2020 

Page 2 

 

 

 

 

comparable unit elsewhere, or pay the City or a nonprofit “an amount equal to 80% of the cost of 

construction of an equal number of comparable units.” This amount would be significant in light 

of the extremely high cost of construction in San Francisco – a recent New York Times article, 

citing government data and industry reports, noted that it costs $750,000 to build one unit of 

affordable housing in San Francisco.1 Given Owner would have to pay the City an amount in the 

high six figures per unit to convert residential hotel units, it is astonishing that the City considers 

a one year amortization period to be appropriate for the forced change of use effected by the 

Ordinance. 

 

By contrast, all other lawful nonconforming uses in San Francisco are given at least 5-10 year 

amortization periods. (Planning Code § 184.) In fact, many nonconforming uses are given 20, 30, 

or even 50-year amortization periods. (Planning Code § 185.) This disparate treatment of SRO 

owners, as opposed to other nonconforming uses, violates Owners’ equal protection rights. As 

the California Supreme Court has held, a statute is not constitutional: 

. . . if it confers particular privileges, or imposes peculiar disabilities or 

burdensome conditions in the exercise of a common right, upon a class of 

persons arbitrarily selected from the general body of those who stand in 

precisely the same relation to the subject of the law. 

Martin v. Superior Court (1824) 194 Cal. 93, 100.  

Here, the City has singled out SRO Owners for disparate treatment – both as compared to owners 

of other nonconforming uses, and also as compared to tourist hotel owners. For the cessation of 

any other nonconforming use, owners and operators are afforded a much longer amortization 

period. Similarly, tourist hotel operators who offer weekly rentals will be able to continue doing 

so. The Ordinance arbitrarily imposes a burden on Owners and rides roughshod over their 

constitutional rights.  

 

While the Ordinance contains a hearing procedure to request an exception for a longer 

amortization period, there is no assurance that such extensions will be granted. The Building 

Inspection Commission would be charged with holding hearings to consider whether an 

exception is “reasonable” in light of the “[s]uitability of the investments for residential hotel use” 

and any number of nebulous “other relevant factors.” These criteria are so vague as to be 

impossible to administer in a fair, predictable manner. Indeed, in its response letter the BIC noted 

that “details about the amortization process [are] not clear in the current legislation.” 

 

 
1 Thomas Fuller, Why Does It Cost $750,000 to Build Affordable Housing in San Francisco?, N.Y. TIMES, Feb. 20, 

2020, available at https://nyti.ms/2Vb6kcq.  

https://nyti.ms/2Vb6kcq
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Finally, in order to determine what constitutes a “reasonable” period, the City must weigh “the 

public gain to be derived from a speedy removal of the nonconforming use against the private 

loss that removal of the use would entail”. (Metromedia, Inc. v. City of San Diego (1980) 26 Cal. 

3d 848.) Here, there is no public harm associated with offering SRO units for rental on a weekly 

basis. To the contrary, Owners are providing housing to residents of San Francisco who cannot 

afford to pay rent on a monthly basis, or a month’s rent in advance. Owners also provide weekly 

housing at affordable rates to medical patients and their families, who need to stay near the 

UCSF medical center to access treatment.2 The cessation of this type of use will harm the public 

welfare, as it will result in the displacement of these residents. This factor strongly weighs in 

favor of a longer amortization period.  

2. The Building Inspection Commission lacks the legal authority to hold amortization 

hearings 

 

As discussed above, the proposed Ordinance would charge this Commission with administering 

the amortization exception process for SROs. However, this is a judicial function which the 

Commission is not authorized to exercise.  

 

Under the California Constitution, “The judicial power of this State is vested in the Supreme 

Court, courts of appeal, and superior courts, all of which are courts of record.” (Cal. Const., art. 

VI, § 1.) Assessing damages is a judicial function, and the Ordinance has “set forth no criteria for 

assessing such losses or translating them into” particular extended amortization periods 

corresponding to particular financial losses. (Larson v. City and County of San Francisco (2011) 

192 Cal.App.4th 1263, 1281.) Moreover, the Building Inspection Commission possesses no 

“special competence” (AICCO, Inc. v. Insurance Co. of North America (2001) 90 Cal.App.4th 

579, 594)) or “specialized expertise” (Wise v. Pacific Gas & Electric Co. (2005) 132 

Cal.App.4th 725, 740, as modified (Sept. 19, 2005)) in the subject of amortization or “suitability 

of investments” that would justify primary jurisdiction over the claims at issue. 

 

As the California Supreme Court has held, an administrative agency “may exercise only those 

powers that are reasonably necessary to effectuate the agency’s primary, legitimate regulatory 

purposes.” (McHugh v. Santa Monica Rent Control Bd. (1989) 49 Cal.3d 348, 372; italics 

original.) The Building Inspection Commission’s primary, legitimate regulatory purpose is “the 

provision of safe and sanitary buildings.” (San Francisco Charter, Append. D3.750.) It has 

nothing to do with assessing the financial hardships of private property owners and business 

operators. And while the “commission shall have the power to hold hearings and hear appeals on 

. . . determinations made by the Department of Public Works, Water Department, or Department 

of Building Inspection” (id. at D3.750-4), it has no power to exercise quasi-judicial authority in 

the first instance. The Ordinance would unlawfully charge the Building Inspection Commission 

 
2 See the declarations filed in Superior Court Case No. CPF-17-515656, attached hereto as Exh. A.  
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with holding hearings as the initial trier of fact – rather than reviewing the determinations of its 

subordinate departments. 

 

3. The Board of Supervisors lacks the power to alter the Building Inspection 

Commission’s fundamental authority 

 

The Building Inspection Commission was created in 1994 by Proposition G. In other words, it 

was created directly by the voters via an initiative Charter amendment. The Board of Supervisors 

lacks the authority to override a voter-enacted Charter amendment via a regular ordinance.   

 

The proposed Ordinance would clearly alter the Commission’s fundamental structure, in conflict 

with the Charter. As discussed above, the Ordinance would empower the Commission to hear 

quasi-adjudicative cases in the first instance. But the Charter does not allow it that power. To 

wit, the legislative digest for Proposition G (prominently printed at the top of the Voter 

Information Pamphlet and Sample Ballot for Prop. G3) states clearly, “The Commission could 

reverse, affirm or change certain decisions made by City departments concerning building 

construction projects.” The Ordinance cannot empower it to hear exemption requests in the first 

instance – especially for amortization requests that are clearly unrelated to “building construction 

projects.” 

 

Since the Building Inspection Commission cannot hear SRO Owners’ applications for extensions 

of the patently insufficient one-year amortization period, there would be no procedure for 

Owners to seek and obtain an amortization extension. In other words, the Ordinance constitutes a 

facial taking of private property (the Owners’ lawful businesses) without just compensation. 

 

4. The extension application procedure violates Due Process requirements. 

 

Even if the BIC had jurisdiction to hear extension applications, the proposed hearing process 

raises a number of due process violations.  

 

A property owner’s legal nonconforming use status cannot be terminated without the procedural 

due process of a hearing. (Bauer v. City of San Diego (4th Dist., 1999) 75 Cal. App. 4th 1281.) 

Here, the amortization hearing process must provide an owner with an “opportunity to be heard 

at a meaningful time and in a meaningful manner.” (Brown v. City of Los Angeles (2002) 102 

Cal.App.4th 155, 173.) At a minimum, this requires:  

. . . written notice of the grounds for the [decision]; disclosure of the evidence 

supporting the [decision]; the right to present witnesses and to confront 

adverse witnesses; the right to be represented by counsel; a fair and impartial 

 
3 Available at https://www.ifes.org/sites/default/files/ce02069_0.pdf, p. 107. 

https://www.ifes.org/sites/default/files/ce02069_0.pdf


 

 

 

Land Use and Transportation Committee 

June 22, 2020 

Page 5 

 

 

 

 

decisionmaker; and a written statement from the fact finder listing the 

evidence relied upon and the reasons for the determination made.  

(Brown v. City of Los Angeles (2002) 102 Cal.App.4th 155, 174, citing Burrell  

v. City of Los Angeles (1989) 209 Cal.App.3d 568, 577.)  

 

The Ordinance requires Owners to submit a request to the BIC for an extension to the 

amortization period by December 31, 2020, based on the following factors: 

(1)  The total cost of the hotel owner or operator’s investments to the hotel;  

(2)  The length of time those investments have been in place; 

(3)  Suitability of the investments for residential hotel use; and  

(4)  Any other relevant factors to determining the owner or operator’s 

reasonable return on investments. 

 

As noted above, factors (3) and (4) are vague and uncertain to the point of being unintelligible. It 

is impossible for an SRO owner to know in advance what the criteria mean, or what would be 

needed to satisfy the BIC. The Ordinance fails to “provide sufficiently definite standards of 

application to prevent arbitrary and discriminatory enforcement,” and is therefore 

unconstitutionally vague. (DeLisi v. Lam (1st Dist. 2019) 39 Cal. App. 5th 663.)  

 

This unfairness is compounded by the fact the burden of proof is placed on the SRO owner to 

prove that a longer amortization period is appropriate. (Brown v. City of Los Angeles, supra, 

holding that the police department’s administrative appeals procedure failed to provide adequate 

due process protection, since the procedure placed the burden of proof on the officer challenging 

the decision.) 

 

Further, the Ordinance is silent as to whether an appeal procedure is available from the BIC 

determination. Although the Board of Appeals can hear appeals from BIC penalty decisions, it 

does not have a general appellate review role in relation to the BIC. Absent clear language in the 

Ordinance, it appears there is no right of appeal – rather, an SRO owner would have to go 

straight to court. This fails to satisfy basic due process requirements. The US Supreme Court has 

confirmed that due process requires that “prompt postdeprivation review” be available to a 

person deprived of a property interest. (Mackey v. Montrym (1979) 443 U.S. 1; see also 

Machado v. State Water Resources Control Bd. (2001) 90 Cal.App.4th 720.)  

 

Here, the BIC hearing is not an “appeal” right, but the initial decision regarding the impact of the 

Ordinance on an individual Owner. The nature and extent of property deprivation crystallizes 

when the BIC determines the “reasonable” amortization period for a particular SRO hotel. By 
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providing no prompt administrative appeal process from the BIC decision, the Ordinance does 

not comport with due process requirements.  

 

5. An application for an extension of the amortization period requires an unconstitutional 

invasion of privacy 

 

Even if the Ordinance’s vague criteria could be fairly applied, the Ordinance’s hearing process 

would require an SRO owner to provide (and effectively publicize): 

 

(1)  The total cost of the hotel owner or operator’s investments to the hotel;  

(2)  The length of time those investments have been in place; 

(3)  Suitability of the investments for residential hotel use; and  

(4)  Any other relevant factors to determining the owner or operator’s 

reasonable return on investments. 

 

First, an SRO Owner may not be able to determine the meaning of criteria 3 or 4, given their lack 

of clarity and specificity. And even if he or she could determine the criteria’s meaning, the 

Owner may lack the wherewithal to produce this information.  

 

More fundamentally, the Owners have state and federal constitutional rights to financial privacy. 

(See Cal. Const., art. I, § 1.) Personal financial information comes within the zone of privacy 

protected by the California Constitution. (Valley Bank of Nevada v. Superior Court (1975) 15 

Cal.3d 652, 657.) Importantly, privacy protection is recognized in administrative as well as civil 

proceedings. (Sehlmeyer v. Department of Gen. Services (1993) 17 CA4th 1072, 1079.)  

 

The Ordinance’s extension procedure violates Owners’ rights by compelling them to disclose 

proprietary and sensitive private financial information such as investments, pricing, profitability, 

and potentially non-SRO related income and financial hardships. Should the Building Inspection 

Commission be considering Owners’ medical bills? What about their spouses’ and children’s 

medical bills? And should their right to continue operating their lawful businesses depend on 

such considerations? As a matter of law, the answer must be no. 

 

6. The Ordinance must be reviewed by the Planning Commission 

 

As a zoning ordinance which affects the permitted uses of real property, the proposed Ordinance 

“shall be adopted in the manner set forth in [Government Code] Sections 65854 to 65857, 

inclusive.” (Gov. Code, § 65853.) There are numerous procedures and notice requirements that 

must be followed for the adoption and amendment of zoning ordinances under those sections. 

For example, the Planning Commission must hold a public hearing on the proposed Amendment 

with notice to be given pursuant to Government Code § 65090 “and, if the proposed ordinance or 
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amendment to a zoning ordinance affects the permitted uses of real property, notice shall also be 

given pursuant to Section 65091.” 

Moreover, under local law, the Ordinance must be reviewed by the Planning Commission as 

required by San Francisco Charter Section 4.105: “An ordinance proposed by the Board of 

Supervisors concerning zoning shall be reviewed by the Commission.” Amendments to the Hotel 

Conversion Ordinance have always been considered by the Planning Commission prior to 

enactment. This Ordinance is no exception. Regrettably, we are informed that the Ordinance is 

not slated for a hearing at the Planning Commission as required by law. 

 

The Planning Commission’s authority to review this Ordinance cannot be transferred to the 

Building Inspection Commission. As stated in the legislative digest for Proposition G, “The 

jurisdiction of the Planning Commission . . . would not be affected by this measure [Proposition 

G].” (1994 Voter Information Pamphlet and Sample Ballot, p. 108.) As discussed above, 

Proposition G created the Building Inspection Commission by amending the City Charter. The 

Board of Supervisors cannot abrogate the Planning Commission’s Charter-granted authority via 

its decision to refer the proposed Ordinance to the Building Inspection Commission instead of 

the Planning Commission. The Charter is the City’s ultimate authority. The Charter amendment 

that created the Building Inspection Commission – and the Charter itself – explicitly forbade the 

transference of powers from the Planning Commission to the Building Inspection Commission: 

“Nothing in this chapter shall diminish or alter the jurisdiction of the Planning Department over 

changes of use or occupancy under the Planning Code.” (Charter, Append. D3.750-4.) The 

Ordinance must be referred to the Planning Commission. 

 

7. Proper CEQA review must occur  

 

The proposed Ordinance is a Project that requires proper environmental review pursuant to the 

California Environmental Quality Act, including, inter alia, a new referral to the Planning 

Commission for public hearing. Unless or until all necessary CEQA review and public hearings 

are completed, the proposed Amendment cannot be enacted. 

If a Project’s economic or social effects directly or indirectly lead to adverse physical changes in 

the environment, CEQA requires disclosure, analysis, and mitigation of the resulting physical 

impacts. (Bakersfield Citizens for Local Control v. City of Bakersfield (2004) 124 Cal.App.4th 

1184; California Clean Energy Committee v. City of Woodland (2014) 225 Cal.App.4th 173.) 

Preliminarily, “an agency that proposes project changes . . . must determine whether the previous 

environmental document retains any relevance in light of the proposed changes and, if so, 

whether major revisions to the previous environmental document are nevertheless required due 

to the involvement of new, previously unstudied significant environmental impacts.” (Friends of 

the College of San Mateo Gardens v. San Mateo County Community College Dist. (“FOCSMG “) 

(2016) 1 Cal.5th 937, 944.) 



 

 

 

Land Use and Transportation Committee 

June 22, 2020 

Page 8 

 

 

 

 

The City has failed to complete even an initial study or gather any evidence to the contrary. The 

proposed Ordinance is a new Project requiring new environmental review. The City has never 

conducted or pointed to any environmental study or review of the potentially significant physical 

effects of the proposed Ordinance, including, but not limited to, displacement of weekly SRO 

occupants who would be unable to come up with security and rent deposits for the 30-day 

minimum (apartment-rental length) that would be compelled by the Ordinance. The unstudied, 

but reasonably foreseeable, potential indirect environmental impacts resulting from displacement 

of numerous SRO occupants, who may end up living in other parts of the City (disrupting 

development patterns) and/or homeless and living on the City’s streets and public places, 

include, inter alia, the resultant public trash, human feces and urination, pollution of waterways, 

waters, and City public and private spaces, and the adverse impacts to the displaced human 

beings themselves from lack of water and livable accommodations, exposure, cold, suffering and 

disease. Such reasonably foreseeable adverse environmental impacts of potential displacement 

resulting from the enactment of the proposed Ordinance requires CEQA review. See, e.g., Pub. 

Resources Code, § 21065, CEQA Guidelines, § 15378 [defining “project” as any activity that 

may cause direct or reasonably foreseeable indirect change in the environment]; Muzzy Ranch v. 

Solano County Airport Land Use Commission (2007) 41 Cal.4th 372 [holding development 

displaced by density limits is not too speculative of an impact to require CEQA analysis].   

Because the monthly rental value of the SRO units that would be effectively converted to 

apartments by the proposed Ordinance will in most cases be beyond the means of the very low 

income, disabled, elderly and “transient” users whom the law is purportedly intended to benefit, 

units remaining vacant under the Ordinance will also foreseeably lead to significant reductions in 

the housing stock and increases in physical blight and crime, none of which impacts have been 

analyzed due to the City’s unlawful failure to conduct CEQA review.  

Proper environmental review clearly has not been completed. If the Ordinance is enacted without 

further review in accordance with law, CEQA will be violated. 

PETITIONERS HAVE PREVIOUSLY SUBMITTED FOR THE BOARD’S RECORD 

EVIDENCE AND ARGUMENTS, INCLUDING THE EXTENSIVE BRIEFING FROM THE 

TRIAL AND APPELLATE COURTS IN OPPOSITION TO THE PRIOR SRO 

AMENDMENTS (BOS FILE NOS. 161291, 190049 AND 191258; SUPERIOR COURT CASE 

NO. CPF-17-515656). WE REINCORPORATE THOSE MATERIALS AND ARGUMENTS 

HERE BY REFERENCE AND OFFER TO LODGE HARD COPIES UPON REQUEST.  

The Ordinance is unlawful for a host of reasons, and it will cause serious harm to those who are 

most in need of our City’s protection. We urge you to reject this misconceived proposal.  
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Very truly yours, 
                                                                        
ZACKS, FREEDMAN & PATTERSON, PC 

 

 

 

 

____________________________________ 
Ryan J. Patterson 

 

 

Encl. 
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ARTHUR F. COON (Bar No. 124206) 
1 BRYAN W. WENTER (Bar No. 236257) · 

MILLER STARR REGALIA 
2 A Professional Law Corporation 

1331 N. California Blvd., Fifth Floor 
· 3 Walnut Creek, California 94596

Telephone: 925 935 9400 
4 Facsimile: · 925 933 4126 

Email: arthur.coon@msrlegal.com 
5 bryan.wenter@msrlegal.com 

6 Attorneys for Petitioner and Plaintiff 
SAN FRANCISCO SRO HOTEL COALITION 

ANDREW M. ZACKS (Bar No. 147794) 
8 SCOTTA. FREEDMAN (Bar No. 240872) 

JAMES B. KRAUS (Bar No. 184118) 
9 ZACKS, FREEDMAN & PATTERSON, P.C. 

235 Montgomery Street, Suite 400 
10 San Francisco, CA 94104 

Telephone: 415 956 8100 
11 Facsimile: 415 288 9755 

Email: az@zfplaw.com 
12 scott@zfplaw.com 

13 
james@zfplaw.com 

Attorneys for Petitioners and Plaintiffs 
14 SAN FRANCISCO SRO HOTEL COALITION, 

HOTEL DES ARTS, LLC, and BRENT HAAS 
15 

16 

17 

SUPERIOR COURT OF THE STATE OF CALIFORNIA 

COUNTY OF SAN FRANCISCO 

SAN FRANCISCO SRO HOTEL 
18 COALITION, an unincorporated association, 

HOTEL DES ARTS, LLC, a Delaware limited 
19 liability company, and BRENT HAAS, 

20 

21 v. 

Petitioners and Plaintiffs, 

22 CITY AND COUNTY OF SAN 
FRANCISCO, a public agency, acting by and 

23 through the BOARD OF SUPERVISORS OF 
THE CITY AND COUNTY OF SAN 

24 FRANCISCO; DEPARTMENT OF 
BUILDING INSPECTION OF THE CITY 

25 AND COUNTY OF SAN FRANCISCO; 
EDWIN LEE, in his official capacity as Mayor 

26 of the City and County of San Francisco, and 
DOES 1 through 100, inclusive, 

27 
Res ondents and Defendants. 

28 

SFSR\5404JII09S736.J 

Case No. CPF-17-515656

DECLARATION OF BRENT HAAS IN 
SUPPORT OF PLAINTIFFS' MOTION FOR 
PRELIMINARY INJUNCTION 

(CCP sec. 526] 

Date: June 5, 2017
Time: 2:00 p.m.
Dept: CEQA, room 503
Judge: Hon. Teri L. Jackson

Deel. of Brent Haas ISO Plaintiffs' Mo for Preliminarv Iniunction 
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