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First Amendment to  
Emergency Agreement between the City and County of San Francisco  

and 
1231 Market Street Owner L.P. 

Hotel Whitcomb 
 

THIS FIRST AMENDMENT (this “Amendment”) is made as of May 15, 2020, in San 
Francisco, California, by and between 1231 Market Street Owner L.P. (“Hotel” or “Contractor”), 
and the City and County of San Francisco, a municipal corporation (“City”). 
 
 WHEREAS, City and Hotel have entered into an Emergency Agreement dated April 4, 
2020 (the “Agreement”), for Rooms and Services at the property commonly known as the Hotel 
Whitcomb located at 1231 Market Street, San Francisco, CA 94103; and 
 
 WHEREAS, City and Hotel desire to modify the Agreement on the terms and conditions 
set forth herein to incorporate provisions necessary to be eligible for cost recovery from the Federal 
Emergency Management Agency; and 
 
 WHEREAS, the Federal Emergency Management Agency requires inclusion of the certain 
contract provisions for procurement under exigent or emergency circumstances; 

NOW, THEREFORE, for good and valuable consideration, the receipt and sufficiency of 
which is hereby acknowledged, Hotel and City agree that the Agreement is hereby amended as 
follows: 

1. Defined Terms.  Capitalized terms not defined in this Amendment shall have the 
meaning set forth in the Agreement. 

2. Addition to Article 7.  The following is hereby added to the end of the first 
paragraph of Article 7 and fully incorporated into the Agreement: 

Hotel shall apply for an exemption from the payment of hotel (transient occupancy) taxes 
with respect to Rooms and Services provided under this Agreement using the form available at  
http://www.sftreasurer.org/sites/default/files/2020-04/Hotel Exemption COVID-19 Form Rev 
4.2.2020.pdf. 

3. New Article 15.  The following new Article 15 is hereby added to and fully 
incorporated into the Agreement: 

Article 15 Official Actions Relating to the Emergency; FEMA Assistance 

15.1 Orders of Local, State or Federal Officials.    
City and Hotel mutually acknowledge that local, state, or federal authorities may issue 
official orders related to the COVID-19 epidemic, or take other official actions, subsequent 
to the execution of this Agreement that Parties to this Agreement cannot presently predict.  
City and Hotel mutually acknowledge and agree that this Agreement shall be subject to the 
provisions of any such official action or order (“Official Actions”), as they may be revised 
and updated.  If the provisions of any such Official Actions materially impact the terms of 
this Agreement, the provisions of those Official Actions shall govern.  Hotel shall use 
commercially reasonable efforts to stay updated on the status of the City Health Officer 
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orders by checking the Department of Public Health website (sfdph.org) regularly.  Hotel 
is strongly encouraged to post a copy of relevant Health Officer orders onsite and to provide 
a copy to any member of the public asking for a copy. 

15.2 FEMA Assistance. 

This is an acknowledgement that FEMA financial assistance will be requested by City and 
if provided will be used to fund all or a portion of this Agreement. Hotel shall comply with 
all applicable Federal law, regulations, executive orders, FEMA policies, procedures, and 
directives, including the FEMA Emergency & Exigency Contracts Requirements attached 
hereto as Appendix E and incorporated herein by reference. 

 

4. New Appendix E.  A new Appendix E in the form attached hereto is hereby 
attached to the Agreement and is fully incorporated within the Agreement. 

5. Full Force and Effect.  Except as specifically amended in this Amendment, the 
terms and conditions of the Agreement, as amended by this Amendment, shall remain unchanged 
and in full force and effect.  In the event of any conflict between the terms and conditions of the 
Agreement and the terms and conditions of this Amendment, the terms and conditions of this 
Amendment shall control. 

6. Counterparts.  This Amendment may be executed in two or more counterparts, 
each of which shall be deemed an original, but all of which taken together shall constitute one and 
the same instrument. 
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IN WITNESS WHEREOF, Hotel and City have executed this Amendment as of the date 
first referenced above. 
 
CITY AND COUNTY OF SAN FRANCISCO, 
a municipal corporation 
 
 
 
_____________________________ 
Trent Rhorer 
Executive Director  
Human Services Agency 
 

1231 Market Street Owner L.P., 
a Delaware limited partnership 
 
By: 1231 Market Owner GP LLC, 
a Delaware limited liability company, 
its general partner 

 

_____________________________ 
Benjamin Davison 
Authorized Signatory 
 
City Supplier number: 0000039802 
 

Approved as to Form: 
 
Dennis J. Herrera 
City Attorney 
 
By:  _________________________ 
 David K. Ries 
 Deputy City Attorney 
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APPENDIX E 

FEMA EMERGENCY & EXIGENCY CONTRACTS REQUIREMENTS 
 

1. Precedence of FEMA Requirements.  This contract may be eligible for FEMA funding.  
FEMA requires inclusion of the following contract provisions for procurement under exigent or 
emergency circumstances. In the event of a conflict between this appendix and other provisions 
of the Agreement that address the same or a similar requirement, the provisions that are stricter 
and impose the greater duties upon Hotel shall apply.   
 
2. Work Hours and Safety Standards.   Hotel agrees as follows: 
 
 A. Overtime requirements. No contractor or subcontractor contracting for any part 
of the contract work which may require or involve the employment of laborers or mechanics 
shall require or permit any such laborer or mechanic in any workweek in which he or she is 
employed on such work to work in excess of forty hours in such workweek unless such laborer 
or mechanic receives compensation at a rate not less than one and one-half times the basic rate of 
pay for all hours worked in excess of forty hours in such workweek.  
 
 B. Violation; liability for unpaid wages; liquidated damages. In the event of any 
violation of the clause set forth in paragraph (A) of this section Hotel and any subcontractor 
responsible therefor shall be liable for the unpaid wages. In addition, Hotel and subcontractor(s) 
shall be liable to the United States for liquidated damages. Such liquidated damages shall be 
computed with respect to each individual laborer or mechanic, including watchmen and guards, 
employed in violation of the clause set forth in paragraph (A) of this section, in the sum of $26 
for each calendar day on which such individual was required or permitted to work in excess of 
the standard workweek of forty hours without payment of the overtime wages required by the 
clause set forth in paragraph (A) of this section.  
 
 C. Withholding for unpaid wages and liquidated damages. The City shall upon 
its own action or upon written request of an authorized representative of the Department of 
Labor withhold or cause to be withheld, from any moneys payable on account of work performed 
by Hotel or subcontractor under any such contract or any other Federal contract with the same 
prime contractor, or any other federally-assisted contract subject to the Contract Work Hours and 
Safety Standards Act, which is held by the same prime contractor, such sums as may be 
determined to be necessary to satisfy any liabilities of such contractor or subcontractor for 
unpaid wages and liquidated damages as provided in the clause set forth in paragraph (B) of this 
section.  
 
 D. Subcontracts. Hotel or subcontractor shall insert in any subcontracts the clauses 
set forth in paragraphs (A) through (D) of this section and also a clause requiring the 
subcontractors to include these clauses in any lower tier subcontracts. Hotel shall be responsible 
for compliance by any subcontractor or lower tier subcontractor with the clauses set forth in 
paragraphs (A) through (D) of this section.  
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 E. Exceptions. This Section 2 does not apply to the purchase of supplies or materials 
or articles ordinarily available on the open market, or contracts for transportation or transmission 
of intelligence 
 
3. Clean Air Act.  Hotel agrees as follows:   
 
 A. Hotel agrees to comply with all applicable standards, orders or regulations issued 
pursuant to the Clean Air Act, as amended, 42 U.S.C. § 7401 et seq.  
 
 B. Hotel agrees to report each violation to the City and understands and agrees that 
the City will, in turn, report each violation as required to assure notification to the Federal 
Emergency Management Agency, and the appropriate Environmental Protection Agency 
Regional Office.    
 
 C. Hotel agrees to include these requirements in each subcontract exceeding 
$150,000 financed in whole or in part with Federal assistance provided by FEMA.  
 
4. Federal Water Pollution Act.  Hotel agrees as follows:   
 
 A.  Hotel agrees to comply with all applicable standards, orders, or regulations issued 
pursuant to the Federal Water Pollution Control Act, as amended, 33 U.S.C. 1251 et seq.  
 
 B. Hotel agrees to report each violation to the City and understands and agrees that 
the City will, in turn, report each violation as required to assure notification to the Federal 
Emergency Management Agency, and the appropriate Environmental Protection Agency 
Regional Office.  
 
 C. Hotel agrees to include these requirements in each subcontract exceeding 
$150,000 financed in whole or in part with Federal assistance provided by FEMA.   
 
5. Debarment and Suspension.  Hotel agrees as follows: 
 
 A.   To the extent this contract is a covered transaction for purposes of 2 C.F.R. pt. 
180 and 2 C.F.R. pt. 3000, Hotel is required to verify that none of Hotel’s principals (defined at 2 
C.F.R. § 180.995) or its affiliates (defined at 2 C.F.R. § 180.905) are excluded (defined at 2 
C.F.R. § 180.940) or disqualified (defined at 2 C.F.R. § 180.935).  
 
 B. To the extent this contract is a covered transaction, Hotel must comply with 2 
C.F.R. pt. 180, subpart C and 2 C.F.R. pt. 3000, subpart C, and must include a requirement to 
comply with these regulations in any lower tier covered transaction it enters into.  
 
 C. This certification is a material representation of fact relied upon by the City. If it 
is later determined that Hotel did not comply with 2 C.F.R. pt. 180, subpart C and 2 C.F.R. pt. 
3000, subpart C, in addition to remedies available to the City, the Federal Government may 
pursue available remedies, including but not limited to suspension and/or debarment.  
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 D. Hotel agrees to comply with the requirements of 2 C.F.R. pt. 180, subpart C and 2 
C.F.R. pt. 3000, subpart C throughout the period of any contract that may arise from this offer. 
Hotel further agrees to include a provision requiring such compliance in its lower tier covered 
transactions.   
 
6. Procurement of Recovered Materials  
 
 A.  In the performance of this contract, Hotel shall make maximum use of products 
containing recovered materials that are EPA-designated items unless the product cannot be 
acquired: 

i. Competitively within a timeframe providing for compliance with the contract 
performance schedule; 

ii. Meeting contract performance requirements; or 
iii. At a reasonable price.  

 
 B. Information about this requirement, along with the list of EPA-designated items, 
is available at EPA’s Comprehensive Procurement Guidelines web site, 
https://www.epa.gov/smm/comprehensive- procurement-guideline-cpg-program.  
 
 C.  Hotel also agrees to comply with all other applicable requirements of Section 
6002 of the Solid Waste Disposal Act. 
 
7. Department of Homeland Security Seal, Logo, and Flags.  Hotel shall not use the 
DHS seal(s), logos, crests, or reproductions of flags or likenesses of DHS agency officials 
without specific FEMA pre-approval. 
 
8. Compliance with Federal Law, Regulations, and Executive Orders.  This is an 
acknowledgement that FEMA financial assistance will be used to fund all or a portion of the 
contract. Hotel will comply with all applicable Federal law, regulations, executive orders, FEMA 
policies, procedures, and directives. 
 
9. No Obligation by Federal Government.  The Federal Government is not a party to this 
contract and is not subject to any obligations or liabilities to the City, Hotel, or any other party 
pertaining to any matter resulting from the contract. 
 
10. Program Fraud and False or Fraudulent Statements or Related Acts.  Hotel 
acknowledges that 31 U.S.C. Chap. 38 (Administrative Remedies for False Claims and 
Statements) applies to the Hotel’s actions pertaining to this contract. 
 
11. Byrd Anti-Lobbying Certification. 
 
 A. Hotels who apply or bid for an award of $100,000 or more shall file the required 
certification pursuant to the Byrd Anti-Lobbying Amendment, 31 U.S.C. §1352, as amended. 
Each tier certifies to the tier above that it will not and has not used Federal appropriated funds to 
pay any person or organization for influencing or attempting to influence an officer or employee 
of any agency, a Member of Congress, officer or employee of Congress, or an employee of a 
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Member of Congress in connection with obtaining any Federal contract, grant, or any other 
award covered by 31 U.S.C. § 1352. Each tier shall also disclose any lobbying with non-Federal 
funds that takes place in connection with obtaining any Federal award. Such disclosures are 
forwarded from tier to tier up to the recipient who in turn will forward the certification(s) to the 
awarding agency.   
 
 B. If this contract is for a price of $100,000 or more, Hotel, and its lower tiers, must 
sign and submit to the City the following certification: 
 

APPENDIX A, 44 C.F.R. PART 18 – CERTIFICATION REGARDING LOBBYING 
 

Certification for Contracts, Grants, Loans, and Cooperative Agreements 
 
The undersigned certifies, to the best of his or her knowledge and belief, that: 
 

(1) No Federal appropriated funds have been paid or will be paid, by or on behalf of the 
undersigned, to any person for influencing or attempting to influence an officer or 
employee of an agency, a Member of Congress, an officer or employee of Congress, or 
an employee of a Member of Congress in connection with the awarding of any Federal 
contract, the making of any Federal grant, the making of any Federal loan, the entering 
into of any cooperative agreement, and the extension, continuation, renewal, amendment, 
or modification of any Federal contract, grant, loan, or cooperative agreement. 
 
(2) If any funds other than Federal appropriated funds have been paid or will be paid to 
any person for influencing or attempting to influence an officer or employee of any 
agency, a Member of Congress, an officer or employee of Congress, or an employee of a 
Member of Congress in connection with this Federal contract, grant, loan, or cooperative 
agreement, the undersigned shall complete and submit Standard Form-LLL, “Disclosure 
Form to Report Lobbying,” in accordance with its instructions. 
 
(3) The undersigned shall require that the language of this certification be included in the 
award documents for all subawards at all tiers (including subcontracts, subgrants, and 
contracts under grants, loans, and cooperative agreements) and that all subrecipients shall 
certify and disclose accordingly. 

 
This certification is a material representation of fact upon which reliance was placed when this 
transaction was made or entered into. Submission of this certification is a prerequisite for making 
or entering into this transaction imposed by section 1352, title 31, U.S. Code. Any person who 
fails to file the required certification shall be subject to a civil penalty of not less than $10,000 
and not more than $100,000 for each such failure.  
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1231 Market Street Owner L.P. (“Hotel”) certifies or affirms the truthfulness and accuracy of 
each statement of its certification and disclosure, if any. In addition, Hotel understands and 
agrees that the provisions of 31 U.S.C. Chap. 38, Administrative Remedies for False Claims and 
Statements, apply to this certification and disclosure, if any. 
 
1231 Market Street Owner L.P. 
 
_____________________________________ 
Signature of Hotel’s Authorized Official 

 

Benjamin Davison, Authorized Signatory of its General Partner 
Name and Title of Hotel’s Authorized Official 
 
_____________ 
Date 
 
 
 
 
 
 


