RECEI iVED
BOARD OF SUPERVISOR
Sfu FRAMNCISCO

David Pilpel 2020 PH |t | 55
2151 27th Ave 20 AUG 20
San Francisco CA 94116-1730 BY \-%‘

Angela Calvillo, Clerk of the Board
Board of Supervisors

1 Carlton B Goodlett Pl Ste 244
San Francisco CA 94102-4689

August 20, 2020

Re: MTA DOC COVID-19 Emergency Temporary Street Changes Program
California Environmental Quality Act (CEQA) Appeal

Dear Ms. Calvillo,

I write to appeal a CEQA Statutory Exemption determination, which is attached, made by
the Planning Department on July 15, 2020 (Planning Department Case No. 2020-006458ENV)
regarding the MTA DOC COVID-19 Emergency Temporary Street Changes Program (the
Project), which was supposedly approved by the Municipal Transportation Agency (MTA)
Director of Transportation on July 17, 2020 and posted on the Planning Department website on
July 21, 2020. I have not found any document on the website of the Planning Department, MTA,
or elsewhere to evidence the supposed approval, nor any explanation of the Project beyond what
is described in the attached exemption document.

For example, the exemption document claims that "This program is independent of, and
separate from, the Temporary Emergency Transit Lanes program, Slow Streets program, the
Shared Spaces program, and emergency bike lanes," but it does not explain further the
differences between the various programs, two of which I believe I have already appealed the
CEQA exemptions for (Temporary Emergency Transit Lanes and emergency bike lanes).

The exemption document refers to the MTA Department Operations Center (DOC), the
City's COVID Command Center (CCC) (previously known as the Emergency Operations
Center), CCC Neighborhood Assessments, and the COVID Transportation Advisory Staff
Committee (COVID-TASC) or TASC, without explaining at all what these entities or terms
mean, who comprises, conducts, or serves on them, what they do, or most importantly, how the
public can access them. For example, I was not aware of a COVID-TASC and I do not believe
that meetings of such a committee are open and public. Neither it nor the other entities or terms
mentioned are explained on the website of the Planning Department, MTA, or elsewhere.

My concerns about this exemption determination include the scope of the authority that
would be granted to some invisible group of presumed bureaucrats, with no public scrutiny
whatsoever; whether the exemption determination is a blanket CEQA exemption for subsequent
actions under that authority without additional location-specific environmental review of those
actions; the health impacts and risks, and impacts to emergency vehicle access, that could result
from these actions; whether the Project fits the specific exemption claimed (Guidelines Section



15269(c)); and whether either (or both) of the exceptions to an exemption (cumulative impacts or
unusual circumstances) apply to the Project. I intend to more fully brief these issues and perhaps
others on or before September 18, 2020, understanding that the last day for me to withdraw this
appeal and avoid a hearing would be September 14, 2020, all based on a possible hearing date of
September 29, 2020.

The arrogance and secrecy that the Planning Department and MTA continue to show are
indeed awesome. They make a Cloak of Invisibility in Dungeons and Dragons seem easily
penetrable by comparison. Rather than providing more information right now, and the
opportunity for meaningful public comment and involvement in decisionmaking, both agencies
seem to be doing just the opposite, leading me to contest CEQA exemption determinations
buried deep in complicated databases and websites with very little guidance or help.

I recognize that these are most unusual times we are living in, but I am unwilling to allow
unelected and unnamed bureaucrats to assume more power without any public scrutiny or
sufficient control. There is no provision here for even posting proposed changes with
engineering drawings and narrative explanation, allowing public comment thereon, posting
specific approval actions, or evaluating changes based on actual experience. Nothing. Not even
the basic public comment at MTA Friday morning Traffic Engineering hearings. The proposed
program is rude and contemptuous of public involvement in decisionmaking, so I must reject it.

Very briefly on the law, I understand that statutory exemptions are construed narrowly,
so a project must fit within the statutory language in order to qualify. Here, CEQA itself (Public
Resources Code Section 21080 (b)) states: "This division does not apply to any of the following
activities: ... (4) Specific actions necessary to prevent or mitigate an emergency." CEQA.
Guidelines Section 15269 states: "The following emergency projects are exempt from the
requirements of CEQA. ... (c) Specific actions necessary to prevent or mitigate an emergency.
This does not include long-term projects undertaken for the purpose of preventing or mitigating a
situation that has a low probability of occurrence in the short-term, but this exclusion does not
apply (i) if the anticipated period of time to conduct an environmental review of such a long-term
project would create a risk to public health, safety or welfare, or (ii) if activities (such as fire or
catastrophic risk mitigation or modifications to improve facility integrity) are proposed for
existing facilities in response to an emergency at a similar existing facility."

Nearly six months since the Mayor's February 25, 2020 Proclamation Declaring the
Existence of a Local Emergency, I believe it is arguable whether the local health emergency is
also an emergency under CEQA. Both CEQA itself (Public Resources Code Section 21060.3)
and CEQA Guidelines Section 15359 state, identically: ""Emergency' means a sudden,
unexpected occurrence, involving a clear and imminent danger, demanding immediate action to
prevent or mitigate loss of, or damage to, life, health, property, or essential public services.
'Emergency’ includes such occurrences as fire, flood, earthquake, or other soil or geologic
movements, as well as such occurrences as riot, accident, or sabotage." I believe the current
circumstances are not a "sudden, unexpected occurrence” but instead a "new normal” of ongoing,
albeit extremely difficult, existing conditions. Further, the proposed actions, nearly six months
in, are not an "immediate" response in any real sense. The language cited above includes the
word "necessary." In my view, the proposed actions are not "necessary" but merely convenient.



Finally, even if all the other tests are met, MTA has still made no showing as to how,
exactly, the proposed actions would "prevent or mitigate an emergency,” nor is it clear whether
the burden is on MTA, Planning, the County Health Officer, the Department of Public Health,
the Department of Emergency Management, some other actor, or some combination thereof, to
verify that the proposed actions are indeed "necessary to prevent or mitigate an emergency."

In any event, both MTA and Planning have the burden of showing, with substantial
evidence in the record before an exemption is issued (not after), that the project fits the statutory
exemption claimed, and I believe that they have failed to meet their burden. The only document
available to the public on this project is the two-page exemption document itself. Nothing else.
The public has no access at this time to the Planning Department case file on the Project, which
constitutes the administrative record here, and I suspect it contains very little if anything else.

I am always open to resolving my underlying concerns and withdrawing this appeal if an
acceptable solution can be reached with Planning and MTA. I also reserve the right to amend
this appeal if new information becomes available. Please contact me if you need anything else.

Sincerely,

/s/
David Pilpel

Attachment:
DCP 2020-006458ENV MTA DOC COVID-19 Emergency Temporary Street Changes Program
StatEx 7-15-20 (2 pages)

cc: Lisa Gibson, Environmental Review Officer, Planning Department
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SFMTA Department Operations Center (DOC) COVID-19 Emergency Temporary Street
Changes Program

As a result of the coronavirus (COVID-19) public health emergency, the San Francisco Municipal
Transportation Agency (SFMTA) proposes to create a temporary program for the implementation
of temporary parking, loading, and traffic changes as described below under the Proclamation of
the Mayor Declaring the Existence of a Local Emergency dated February 25, 2020 (COVID-19
Local Emergency Declaration). This program is independent of, and separate from, the
Temporary Emergency Transit Lanes program, Slow Streets program, the Shared Spaces
program, and emergency bike lanes.

SFMTA proposes to create this temporary program within the SFMTA DOC to make temporary
parking/loading and traffic changes as requested by businesses, organizations, other City
departments’ DOCs, and the City’s COVID Command Center (CCC) (previously known as the
Emergency Operations Center), including recommendations from CCC Neighborhood
Assessments. Such temporary parking, loading, and traffic changes include turn restrictions, the
addition, removal, or relocation of parking or loading spaces, lane closures, and part-time or full-
time street closures for up to 90 days, for the reasons listed below. Potential turn restrictions
would be made to facilitate lane closures and part-time or full-time street closures. Lane closures
and part-time or full-time street closures would be subject to review by the COVID Transportation
Advisory Staff Committee (COVID-TASC) or TASC, both of which include representatives from the
San Francisco Fire Department.

These changes are needed in order to designate adequate physical space for the following
purposes:

o to congregate or queue for essential services such as free meals, COVID testing, and social
services

o for emergency vehicle parking such as for paramedics or members of the Sheriff’s office

o to provide security surrounding testing sites and/or critical COVID-19 response buildings

o to designate adequate space for grocery store queuing

o to designate adequate curbside pickup and drop-off spaces for organizations such as the

Marin-SF Food Bank, Meals On Wheels, or restaurants.

To implement these temporary parking, loading, and traffic changes, temporary striping,
signage, and barricades would be placed to indicate that an area has been modified. No
excavation would be required. Typically, the installation would take a day to complete.

San Francisco Municipal Transportation Agency 1 South Van Ness Avenue, 7" Floor San Francisco, CA 94103 SFMTA.com
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This temporary program is necessary to prevent and mitigate a public health emergency. The
proposed program and changes are temporary in nature and will expire, at the latest, 120 days
after the retraction of the City’s COVID-19 Local Emergency Declaration (dated February 25,
2020).

Approval Action:
Director of Transportation Approval

Statutorily Exempt pursuant to CEQA Guidelines Section 15269(c) Emergency Projects

Welotan 7%«1/ 7/15/20

Melinda Hue Date
San Francisco Municipal Transportation Agency

Lawa C W 7/15/20

Laura Lynch i Date
San Francisco Planning Department
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The Planning Department has reviewed and approved a fee waiver under Admin Code Section
31.22 for the CEQA Appeal being filed by David Pilpel with the BOS Clerk’s Office regarding
the MTA DOC COVID-19 Emergency Temporary Street Changes Program.

Please let me know if you have any questions or need additional information.

Thank you.

Thomas DiSanto

Director, Administration

San Francisco Planning Department

PLEASE NOTE MY NEW ADDRESS AND PHONE NUMBER AS OF AUGUST 17:
49 South Van Ness Avenue, Suite 1400, San Francisco, CA 94103

Direct: 628.652.7575

www.sfplanning.org

F is r
Due to COVID-19, San Francisco Planning is not providing any in-person
services, but we are operating remotely. Our staff are available by e-mail, and
the Planning and Historic Preservation Commissions are convening remotely.

The public is encouraged to participate. Find more information on our
services here.



