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From: Charley Goss <charley@sfaa.org>
Sent: Monday, October 5, 2020 1:30 PM
To: Fewer, Sandra (BOS) <sandra.fewer@sfgov.org>; Stefani, Catherine (BOS)
<catherine.stefani@sfgov.org>; Peskin, Aaron (BOS) <aaron.peskin@sfgov.org>; Mar, Gordon (BOS)
<gordon.mar@sfgov.org>; Preston, Dean (BOS) <dean.preston@sfgov.org>; Haney, Matt (BOS)
<matt.haney@sfgov.org>; Yee, Norman (BOS) <norman.yee@sfgov.org>; Mandelman, Rafael (BOS)
<rafael.mandelman@sfgov.org>; Ronen, Hillary <hillary.ronen@sfgov.org>; Walton, Shamann (BOS)
<shamann.walton@sfgov.org>; Safai, Ahsha (BOS) <ahsha.safai@sfgov.org>; Board of Supervisors,
(BOS) <board.of.supervisors@sfgov.org>; Kittler, Sophia (MYR) <sophia.kittler@sfgov.org>; Power,
Andres (MYR) <andres.power@sfgov.org>; Board of Supervisors, (BOS)
<board.of.supervisors@sfgov.org>
Cc: Janan New <janan@sfaa.org>
Subject: File No. 201059 Opposition Letter
This message is from outside the City email system. Do not open links or attachments from untrusted
sources.

Honorable Members of the Board of Supervisors,
Attached please find a letter of opposition from the San Francisco Apartment Association, the San
Francisco Association of Realtors, and the Small Property Owners of San Francisco, regarding File No.
201059, The item will be considered during tomorrow’s full Board of Supervisors meeting.
Best,
Charley Goss
Government and Community Affairs Manager
San Francisco Apartment Association
265 Ivy Street
p.415.255.2288 ext.114
f.415.255.1112
Information and opinions provided by SFAA staff is not legal advice and may not be construed as
such. SFAA staff members are not legal advisors or attorneys. No legal advice is conveyed by this
email or through any telephone conversation between you and SFAA staff. Transmitted information and
opinions are derived from industry customs and practices but are not to be construed or relied upon
as representations of law or legal advice. You should confirm all information and opinions with your
own attorney.

October 5, 2020
VIA EMAIL
San Francisco Board of Supervisors
1 Dr. Carlton B. Goodlett Place
City Hall, Room 244
San Francisco, CA 94102
Board.of.Supervisors@sfgov.org

Re:

Proposed Ordinance Limiting Residential Evictions Through March 31, 2021
Ordinance – File No. 201059

Dear Honorable Members of the San Francisco Board of Supervisors:
We write in opposition to the above referenced proposed Ordinance amending the
Administrative Code to limit residential evictions through March 31, 2021, unless the eviction is
based on the non-payment of rent or is necessary due to violence-related issues or health and
safety issues (the “Ordinance”). The Ordinance violates state law, violates the constitution, and
would likely lead to more evictions if enacted.
On September 1, 2020 the State of California adopted AB 3088 to address the effect of COVID19 on residential tenants and stabilize the chaos created by piecemeal and inconsistent
emergency orders and regulations streaming out of all branches of government at the state and
local level. AB 3088 contains a comprehensive eviction scheme, titled the COVID-19 Tenant
Relief Act (“CTRA”), which alters the unlawful detainer statutes. The CTRA contains language
explicitly intended to occupy the field of laws adopted by “a city, county, or city and county in
response to the COVID-19 pandemic”. (Cal. Code Civ. Proc., §1179.05(a).) Thus, the Ordinance
is directly and expressly preempted by the CTRA.
For instance, Mayor Breed’s April 30, 2020 “12th Supplement” imposed restrictions on
residential evictions similar to those proposed in the Ordinance. She had been extending them, as
needed, every month, including a July 27, 2020 order (extending the 12th supplement through
August 31, 2020) and an August 25, 2020 order (extending it through September 30, 2020).
However, because CTRA retroactively invalidated any “extension, expansion, renewal,
reenactment, or new adoption of a measure” (Ibid) after August 19, 2020, the latter extension
never took effect. The Mayor understands this, and has since extended commercial, but not
residential, eviction protections. This is because CTRA preempts these local laws, whether they
take the form of emergency orders, regular legislation, or “however delineated” they may be
(Cal. Code Civ. Proc., §1179.05(a)(1)).

With respect to owner and relative-move-in evictions specifically the Ordinance violates the
California Elections Code. In enacting Proposition G in 1998, San Francisco voters were asked
“Shall the City impose new restrictions on owner move-in evictions and make permanent the
existing moratorium on owner. move-in evictions of long-term senior, disabled, or
catastrophically ill tenants?”. The voters answered “yes”, and the current version of Section
37.9(a)(8) of the Rent Ordinance took effect. Proposition G thus made permanent the
moratorium for eviction of “protected tenants,” while still authorizing certain San Francisco
property owners to reside in their own dwellings and to evict certain tenants as necessary to do
so for owner and relative occupancy. Because Proposition G was approved by the voters in 1998,
the restrictions furthered by the Ordinance also require approval by San Francisco voters.
In Mobilepark W. Homeowners Assn. v. Escondido Mobilepark W., Escondido voters passed
Proposition K, adopting rent control for mobile home residents. The city of Escondido adopted
an ordinance expanding the group of “tenants” covered by the initiative. However, the California
Court of Appeal invalidated it as an improper amendment to a voter initiative. The court noted
“the constitutional right of the electorate to initiative, ensuring that successful initiatives will not
be undone by subsequent hostile boards of supervisors”. (Mobilepark W. Homeowners Assn. v.
Escondido Mobilepark W. (1995) 35 Cal. App. 4th 32, 41.) The proposed Ordinance would
similarly expand the class of tenants who receive the protections of the Proposition G qualified
moratorium, in violation of the California Elections Code and would amend City law passed by
initiative and without any provision for future legislative amendment. It would therefore violate
the Elections Code.
Finally, while San Francisco voters chose the manner in which homeowners can evict to live in
their property, it is our state and federal constitutions that ultimately dictate the rights of
homeowners to live in property that they own. Even when our Rent Ordinance allowed “some
economically beneficial use of [the] property” (Cwynar v. City & Cty. of San Francisco (2001)
90 Cal. App. 4th 637, 665), it was an unconstitutional taking when it prohibited the right of
owners to occupy and enjoy some of their property. (See attached order granting summary
judgment in Cwynar v. San Francisco, dated April 30, 2003.)
The Ordinance goes even further in violating the constitutional rights of property owners. First,
the City is already bound by the Judgement and Order in Cwynar which requires the City to
permit owner occupancy of all dwellings in a property. The Ordinance allows none. Second, to
the extent that the right to rent (albeit price-controlled rent) cut in the City’s favor in Cwynar’s
takings analysis, both AB 3088 and the now-preempted Ordinance 93-20 make the tenants’ rentpayment obligations a suggestion, not a condition of their continued possession. As the
Ordinance will eliminate a property owner’s ability to enjoy any benefit of San Francisco

property ownership, it constitutes an unconstitutional taking in violation of the state and federal
constitution.
Finally, by eliminating San Francisco landlords’ conventional inroad to occupying their own
property, San Francisco would leave its housing providers with a single option to recover
possession – the state Ellis Act, which requires termination of the tenancies in all housing
accommodations on a parcel. While an owner or relative-move-in eviction are usually limited to
one unit, landlords will now be required to avail themselves of a much blunter instrument that
will increase the number of unnecessary evictions as San Francisco seeks to bar those that are
constitutionally required.
We respectfully urge you to oppose this patently illegal proposal, which will ultimately harm
both landlords and tenants.
Signed,
SAN FRANCISCO APARTMENT ASSOCIATION
/s/ Janan New
By: Janan New
Its: Director

_

SMALL PROPERTY OWNERS OF SAN FRANCISCO
/s/ Noni Richen
By: Noni Richen
Its: President

_

SAN FRANCISCO ASSOCIATION OF REALTORS
/s/ Walt Baczkowski___________________
By: Walt Baczkowski
Its: Chief Executive Officer

Attached: Cwynar order

