
File No.    210548 Committee Item No.    18 
Board Item No.      

COMMITTEE/BOARD OF SUPERVISORS 
AGENDA PACKET CONTENTS LIST 

Committee:    Government Audit and Oversight Date:    June 3, 2021 
Board of Supervisors Meeting:  Date:     

Cmte Board 
Motion 
Resolution 
Ordinance 
Legislative Digest 
Budget and Legislative Analyst Report 
Youth Commission Report 
Introduction Form 
Department/Agency Cover Letter and/or Report 
MOU 
Grant Information Form 
Grant Budget 
Subcontract Budget 
Contract/Agreement 
Form 126 – Ethics Commission 
Award Letter 
Application 
Public Correspondence 

OTHER 

  MTA Board Reso No. 210504-063 – May 4, 2021 
  Arts Commission Minutes – December 6, 2010 

  Central Subway Final SEIS_SEIR Vol 1 Part 1 
  Central Subway Final SEIS_SEIR Vol 1 Part 2 
  Central Subway Final SEIS_SEIR Vol 2 
  Central Subway Final SEIS_SEIR Vol 2 Revisions 
  Central Subway Final SEIS_SEIR Addendum 

Prepared by:    John Carroll Date:    May 28, 2021 
Prepared by:    John Carroll Date:     
Prepared by:    John Carroll Date:     

https://sfgov.legistar.com/View.ashx?M=F&ID=9405748&GUID=5729C9BD-4CB9-41E5-9D42-02BFEA57F996
https://sfgov.legistar.com/View.ashx?M=F&ID=9405749&GUID=8B711445-CBEA-4A10-BE18-2852CE6D7CDB
https://sfgov.legistar.com/View.ashx?M=F&ID=9405750&GUID=C75751F6-22A6-4FE6-96D3-9C6D202B28E6
https://sfgov.legistar.com/View.ashx?M=F&ID=9405751&GUID=43B3DCE4-5DDE-4C99-9CA9-69D14BF94EC7
https://sfgov.legistar.com/View.ashx?M=F&ID=9405752&GUID=A211C9D7-D6E0-43E4-9866-53ED2BA7C512


 
FILE NO.  210548 RESOLUTION NO.  

Supervisor Peskin 
BOARD OF SUPERVISORS  Page 1 

1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

[Contract Modification - Retroactive - Yumei Hou - Central Subway Artwork - Term Extension] 

 

Resolution retroactively approving Contract Modification No. 2 between the Arts 

Commission, the Municipal Transportation Agency and Yumei Hou to extend the term 

of the contract for two years for a total term of March 1, 2011, through 

December 31, 2021, with no increase to the contract amount, to provide designs and 

consult on the fabrication and installation of artwork to be displayed in the Central 

Subway.  

WHEREAS, The San Francisco Municipal Transportation Agency’s (SFMTA) Central 

Subway Project, which is Phase 2 of the Third Street Light Rail Project, is constructing a new 

subway line in San Francisco, which runs approximately 1.6 miles from 4th and Brannan 

Streets, north under Fourth Street to Stockton Street, and north under Stockton Street into 

Chinatown; and 

WHEREAS, On March 1, 2011, the San Francisco Arts Commission and the SFMTA 

approved the Agreement between the City and County of San Francisco and Yumei Hou (Hou 

Contract) to provide design and consult on the fabrication and installation of the artwork for 

the Central Subway Chinatown – Rose Pak Station (CTS) for an amount not to 

exceed $60,500, and a term of March 1, 2011, to December 31, 2018 (seven years and ten 

months); and 

WHEREAS, The Hou Contract was previously amended by Contract Modification 

No. 1, dated November 29, 2018, which extended the term of the contract one year to 

December 31, 2019, due to delays with station construction; and 

WHEREAS, Due to staff error, the term of the Hou inadvertently expired, which the 

parties did not intend, and by these approvals the San Francisco Board of Supervisors 
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Directors affirms said contract continued in full force without interruption, and further approves 

of all actions, expenditures and payments that the SFMTA has made to date in furtherance of 

that contract; and 

WHEREAS, Due to delay to the Central Subway Project construction, the term of the 

Hou Contract must be further extended to December 31, 2021, so that the artist will remain 

available to consult on the fabrication and the installation of their artwork in the Central 

Subway Stations; and 

WHEREAS, Contract Modification No. 2 would retroactively extend the term of the Hou 

Contract to December 31, 2021, to coordinate the installation of the artwork with completion of 

the Central Subway Project construction; the total term of the Hou Contract would exceed the 

ten-year contract term limit set out in Charter, Section 9.118(b), and therefore requires the 

Board of Supervisors’ approval; and 

WHEREAS, The San Francisco Civil Service Commission approved the Hou Contract 

under Civil Service Commission Notice of Action for Contract No. 4062-10/11, dated 

January 3, 2011; and 

WHEREAS, The SFMTA’s Contract Compliance Office has previously determined that 

due to the proprietary nature of the Artists’ Contracts, there are no subcontracting 

opportunities for Small Business Enterprises those contracts; and 

WHEREAS, The Central Subway Final Supplemental Environmental Impact 

Statement/Supplemental Environmental Impact Report (Central Subway SEIS/SEIR) 

evaluated the environmental impacts of the Central Subway Project, including construction of 

the subway stations; on August 7, 2008, the Planning Commission certified the Final SEIR 

(Case No. 1996.281E); on August 19, 2008, the SFMTA Board of Directors approved 

Resolution 08-150 adopting Central Subway Project Alternative 3B as the Locally Preferred 
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Alternative, the California Environmental Quality Act (CEQA) Findings, Statement of 

Overriding Considerations, and the Mitigation Monitoring and Reporting Plan; and 

WHEREAS, The modification of the Hou Contract as described herein comes within the 

scope of the Central Subway SEIS/SEIR; and 

WHEREAS, The Central Subway SEIS/SEIR on file with the Clerk of the Board of 

Supervisors in File No. 210548, which is hereby declared to be a part of this Resolution as if 

set forth fully herein; now, therefore, be it 

RESOLVED, That the Board of Supervisors has reviewed and considered the Central 

Subway Supplemental Environmental Impact Statement/Supplemental Environmental Impact 

Report and record as a whole, and finds that the Central Subway Supplemental 

Environmental Impact Statement/Supplemental Environmental Impact Report is adequate for 

the Board’s use as the decision-making body for the actions taken herein relative to 

construction of the Project, and incorporates the California Environmental Quality Act findings 

by this reference as though set forth in this Resolution; and, be it 

FURTHER RESOLVED, That the Board of Supervisors retroactively approves Contract 

Modification No. 2 to the Agreement between the City and County of San Francisco and 

Yumei Hou (Hou Contract) to design and consult on the fabrication and installation of artwork 

to be displayed in the Central Subway, to extend the term of that contract to 

December 31, 2021, to accord with modified Central Subway Project construction deadlines, 

with no increase to the contract amount; and, be it 

FURTHER RESOLVED, That the Board of Supervisors approves all actions and 

expenditures made by the SFMTA and the Arts Commission concerning the Hou Contract; 

and, be it 
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FURTHER RESOLVED, That the Board of Supervisors authorizes the Director of 

Transportation and the Director of Cultural Affairs, in consultation with the City Attorney, to 

take such action as the Director deems necessary to effect the intent and purposes of this 

Resolution; and, be it 

FURTHER RESOLVED, That within thirty (30) days of the contract being fully executed 

by all parties, the Arts Commission and the Municipal Transportation Agency shall provide the 

final contract modification to the Clerk of the Board for inclusion into the official file. 
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City and County of San Francisco  

Arts Commission 

401 Van Ness Avenue, Suite 325 

San Francisco, California 94102 

 

Second Amendment to Agreement between the  

City and County of San Francisco and Yumei Hou 

 

 

This second Amendment to the Agreement (this “Amendment”), dated for convenience 

as March 12, 2021, in San Francisco, California, by and between Yumei Hou (“Contractor”), and 

the City and County of San Francisco, a municipal corporation (“City”), acting by and through 

its Municipal Transportation Agency (“SFMTA”) and its Arts Commission (“Commission”), for 

the purposes and on the terms and conditions set forth below. 

 

RECITALS 

 

WHEREAS, City and Contractor have entered into the Agreement (as defined below); and 

 

WHEREAS, City and Contractor desire to modify the Agreement on the terms and conditions set 

forth;  

 

NOW, THEREFORE, Contractor and the City agree as follows: 

 

SUMMARY OF SECOND AMENDMENT 

 

 As more particularly described below, this Amendment modifies the Agreement to 

extend the term to December 31, 2021.  The term extension is necessary because the construction 

of the Central Subway Project is delayed, and the Project will require Contractor’s services 

through and for a short period following the completion of construction.  

 

In addition, this Amendment also adds contract requirements mandated by federal procurement 

laws.  

 

SECOND AMENDMENT OF AGREEMENT 

 

The Agreement is modified as follows: 

 

1. Definitions.  The following definitions shall apply to this Amendment: 

 

 1a. Agreement.  The term “Agreement” shall mean the Agreement dated March 1, 

2011 between Contractor and City, and the First Amendment to the Agreement. 

  

 1b.  Contract Monitoring Division. Effective July 28, 2012, with the exception of 

Sections 14B.9(D) and 14B.17(F), all of the duties and functions of the Human Rights 

Commission under Chapter 14B of the Administrative Code (LBE Ordinance) were transferred 
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to the City Administrator, Contract Monitoring Division (“CMD”).  Wherever “Human Rights 

Commission” or “HRC” appears in the Agreement in reference to Chapter 14B of the 

Administrative Code or its implementing Rules and Regulations, it shall be construed to mean 

“Contract Monitoring Division” or “CMD” respectively.  

 

1c. Other Terms.  Terms used and not defined in this Amendment shall have the 

meanings assigned to such terms in the Agreement. 

 

2. Modification to the Agreement.  The Agreement is hereby modified as follows: 

 

 2a. Section 2. Term of the Agreement 

 

 The Term of the Agreement is extended to December 31, 2021. 

 

 Section 2 is hereby deleted and replaced in its entirety to read as follows: 

 

 2. Term of Agreement 

 

 The term of this Agreement shall be from March 1, 2011 to December 31, 2021, unless 

extended by subsequent contract modification pursuant to the contract modification requirements 

in this Agreement.  

3.  Effective Date.  This Amendment shall be effective when fully executed (that is, signed 

by all parties); each of the modifications set forth in Section 2 shall be effective as of December 

31, 2019, without interruption or suspension from that date to the date the parties execute this 

Amendment. 

 

4. Legal Effect.  Except as expressly modified by this Amendment, all of the terms and 

conditions of the Agreement shall remain unchanged and in full force and effect.  

 

 

The remainder of this page has been intentionally left blank. 
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IN WITNESS WHEREOF, Contractor and City have executed this Amendment as of the date 

first referenced above. 

CITY 

Recommended by: 

___________________________________ 

Ralph Remington 

Director of Cultural Affairs 

San Francisco Arts Commission 

APPROVED: 

SAN FRANCISCO MUNICIPAL 

TRANSPORTATION AGENCY 

Jeffrey Tumlin 

Director of Transportation 

Authorized By: 

Municipal Transportation Agency Board of 

Directors 

Resolution No: ___________________ 

Adopted: _______________________ 

Attest: ________________________ 

Secretary, Board of Directors 

Approved as to Form: 

Dennis J. Herrera 

City Attorney 

By:    

________________________________ 

Robert K. Stone 

Deputy City Attorney 
n:\ptc\as2021\1000387\01523893.doc 

CONTRACTOR 

Yumei Hou 

_____________________________________ 

Yumei Hou 

1590 Broadway Street, Apt. 211 S 

San Francisco, CA 94109 

Supplier Number: 0000083325 

210504-063

May 4, 2021
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SAN FRANCISCO 
MUNICIPAL TRANSPORTATION AGENCY 

BOARD OF DIRECTORS 
 

RESOLUTION NO. 210504-063 

 
WHEREAS, The SFMTA’s Central Subway Project, which is Phase 2 of the Third 

Street Light Rail Project, is constructing a new subway line in San Francisco, which runs 
approximately 1.6 miles from 4th and Brannan Streets, north under Fourth Street to Stockton 
Street, and north under Stockton Street into Chinatown; and,  

 
WHEREAS, In 2011, the San Francisco Arts Commission and the SFMTA awarded 

contracts to artists Catherine Wagner, Paramedia, White Light, Tomie Arai, and Yumei Hou to 
design and consult on the fabrication and installation of works of art to be displayed in the 
Central Subway stations (collectively the Artists’ Contracts); and,  

 
WHEREAS, Each of the Artists’ Contracts have been amended several times to address 

various changes in stations designs and to extend the terms of the Artists’ Contracts to conform 
to delays and schedule changes in the Project construction schedule; and,   

 
WHEREAS, Due to staff error, the terms of the contracts with Paramedia and Catherine 

Wagner, respectively, were inadvertently previously extended beyond the ten-year limit 
requiring Board of Supervisors’ approval under Charter 9.118(b), which these contract 
modifications will remedy; and,  

 
WHEREAS, Due to staff error, the terms of contracts with Yumei Hou, White Light, 

and Tomie Arai,  each inadvertently expired, which the parties did not intend, and by these 
approvals the SFMTA Board of Directors affirms said contracts continued in full force without 
interruption, and further approves of all actions, expenditures and payments that the SFMTA 
has made to date in furtherance of those contracts; and, 

 
WHEREAS, Due to delay to the Central Subway Project construction, the terms of each 

of the Artists’ Contracts must be further extended so that the artists will remain available to 
consult on the fabrication and the installation of their respective artworks in the Central Subway 
Stations; and, 

 
WHEREAS, The San Francisco Civil Service Commission approved the Artists’ 

Contracts under Civil Service Commission Notice of Action for Contract No. 4062-10/11, dated 
January 3, 2011; and, 

 
WHEREAS, The SFMTA’s Contract Compliance Office has previously determined that 

due to the proprietary nature of the Artists’ Contracts, there are no subcontracting opportunities 
for Small Business Enterprises those contracts; and, 

 
WHEREAS, The Central Subway Final Supplemental Environmental Impact 

Statement/Supplemental Environmental Impact Report (Central Subway SEIS/SEIR) evaluated 
the environmental impacts of the Central Subway Project, including construction of the subway 
stations; on August 7, 2008, the San Francisco Planning Commission certified the Final SEIR 
(Case No. 1996.281E); on August 19, 2008, the SFMTA Board of Directors approved 
Resolution 08-150 adopting Central Subway Project Alternative 3B as the Locally Preferred 
Alternative, the California Environmental Quality Act (CEQA) Findings, Statement of 
Overriding Considerations, and the Mitigation Monitoring and Reporting Plan; and,  
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WHEREAS, The modification of the Artists’ Contracts as described herein comes 
within the scope of the Central Subway SEIS/SEIR; and,  

 
WHEREAS, The Central Subway SEIS/SEIR is on file with the SFMTA Board of 

Directors and may be found in the records of the Planning Department at https://sfplanning.org/ 
and 49 South Van Ness Avenue, Suite 1400 in San Francisco, and is incorporated herein by 
reference; now therefore, be it 

 
RESOLVED, That the SFMTA Board of Directors has reviewed and considered the 

Central Subway Supplemental Environmental Impact Statement/Supplemental Environmental 
Impact Report and record as a whole, and finds that the Central Subway Supplemental 
Environmental Impact Statement/Supplemental Environmental Impact Report is adequate for 
the Board’s use as the decision-making body for the actions taken herein relative to construction 
of the Project, and incorporates the California Environmental Quality Act findings by this 
reference as though set forth in this Resolution; and be it  

 
FURTHER RESOLVED, That the SFMTA Board of Directors retroactively approves 

Contract Modifications Nos. 3 and 4 and approves Contract Modification No. 5 to the 
Agreement between the City and the County of  San Francisco and Catherine Wagner LLC to 
provide artwork for the Central Subway Project (Wagner Contract) to design and consult on the 
fabrication and installation of artwork to be displayed in the Central Subway, for a total contract 
amount not to exceed amount $328,376, and to extend the term of that contract to December 31, 
2021 to accord with modified Project construction deadlines; and be it 

 
FURTHER RESOLVED, That the SFMTA Board of Directors requests the Board of 

Supervisors to retroactively approve Contract Modifications Nos. 3 and 4 and approve Contract 
Modification No. 5 to the Wagner Contract to extend the term of that contract to December 31, 
2021; and be it 

 
FURTHER RESOLVED, That the SFMTA Board of Directors retroactively approves 

Contract Modification No. 2  and approves Contract Modification No. 3 to the Agreement 
between the City and County of San Francisco and Paramedia, LLC to provide artwork for the 
Central Subway Project (Paramedia Contract) to  design, fabricate and consult on the 
installation of artwork to be displayed in the Central Subway, to extend the term of that contract 
to December 31, 2021, to accord with modified Project construction deadlines, with no increase 
to the contract amount, and be it  

 
FURTHER RESOLVED, That the SFMTA Board of Directors requests the Board of 

Supervisors to approve Contract Modification Nos. 2 and 3 to the Paramedia Contract to extend 
the term of that Contract to December 31, 2021; and be it 

 
FURTHER RESOLVED, That the SFMTA Board of Directors retroactively approves 

Contract Modification No. 4 to the Agreement between the City and the County of  San 
Francisco and White Light Inc. and Werner Klotz Public Art Inc. to  provide artwork for the 
Central Subway Project (White Light Contract),  to design and consult on the  fabrication and 
installation of artwork to be displayed in the Central Subway, to extend the term of that contract 
to December 31, 2021 to accord with modified Project construction deadlines, with no increase 
to the contract amount; and be it 

 
FURTHER RESOLVED, That the SFMTA Board of Directors requests the Board of 

Supervisors to approve Contract Modifications No. 4 to the White Light Contract to extend the 
term of that contract to December 31, 2021; and be it   
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FURTHER RESOLVED, That the SFMTA Board of Directors approves Contract 
Modification No. 3 to the Agreement between the City and the County of  San Francisco and 
Tomie Arai to provide artwork for the Central Subway Project (Arai Contract) to design and 
consult on the  fabrication and installation of artwork to be displayed in the Central Subway, to 
extend the term of that contract to accord with modified Project construction deadlines, with no 
increase to the contract amount; and be it 

 
FURTHER RESOLVED, That the SFMTA Board of Directors requests the Board of 

Supervisors to approve Contract Modification No. 3 to the Arai Contract to the extend the term 
of that Contract to December 31, 2021; and be it 

 
FURTHER RESOLVED, That the SFMTA Board of Directors approves Contract 

Modification No. 2 to the Agreement between the City and County of San Francisco and Yumei 
Hou to provide artwork for the Central Subway Project (Hou Contract) to design and consult on 
the fabrication and installation of artwork to be displayed in the Central Subway, to extend the 
term of that contract to accord with modified Project construction deadlines, with no increase to 
the contract amount; and be it 

 
FURTHER RESOLVED, That the SFMTA Board of Directors requests the Board of 

Supervisors to approve Contract Modification No. 2 to the Hou Contract to the extend the term 
of that Contract to December 31, 2021; and be it 

 
FURTHER RESOLVED, That the SFMTA Board of Directors approves all actions and 

expenditures made by the SFMTA and the Arts Commission concerning the aforesaid contracts; 
and be it  

 
FURTHER RESOLVED, That the SFMTA Board of Directors authorizes the Director 

of Transportation, in consultation with the City Attorney, to take such action as the Director 
deems necessary to effect the intent and purposes of this Resolution. 

 
I certify that the foregoing resolution was adopted by the San Francisco Municipal 
Transportation Agency Board of Directors at its meeting of May 4, 2021. 

 
 
            

Secretary to the Board of Directors 
San Francisco Municipal Transportation Agency 
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City and County of San Francisco 
Arts Commission 

401 Van Ness Avenue, Suite 325 
San Francisco, California 94102 

First Amendment to Agreement between the 
City and County of San Francisco and Yumei Hou 

This First Amendment to the Agreement (this "Amendment"), dated for convenience as 
ofNovember 29, 2018, in San Francisco, California, by and between Carlson Arts LLC 
("Contractor"), and the City and County of San Francisco, a municipal corporation ("City"), 
acting by and through its Municipal Transportation Agency ("SFMTA) and its Arts Commission 
("Commission"), for the purposes and on the terms and conditions set forth below. 

RECITALS 

WHEREAS, City and Contractor have entered into the Agreement (as defined below); and 

WHEREAS, City and Contractor desire to modify the Agreement on the terms and conditions set 
forth; 

NOW, THEREFORE, Contractor and the City agree as follows: 

SUMMARY OF FIRST AMENDMENT 

As more particularly described below, this Amendment modifies the Agreement to extend 
the term one additional year. The term extension is necessary because the construction of the 
Central Subway Project is delayed, and the Project will require Contractor's services through the 
completion of construction. · 

In addition, this Amendment also adds contract requirements mandated by federal procurement 
laws. 

FIRST AMENDMENT OF AGREEMENT 

The Agreement is modified as follows: 

1. Definitions. The following definitions shall apply to this Amendment: 

la. Agreement. The term "Agreement" shall mean the Agreement dated March 1, 2011 
between Contractor and City. and this First Amendment to the Agreement. 

lb. Contract Monitoring Division. Effective July 28, 2012, with the exception of 
Sections 14B.9(D) and 14B.17(F), all of the duties and functions of the Human Rights 
Commission under Chapter 14B of the Administrative Code (LBE Ordinance) were transferred 
to the City Administrator, Contract Monitoring Division ("CMD"). Wherever "Human Rights 
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. eference to Chapter I4B of the 
Commission" or "HRC" appears in the Agreement m r 1 f it shall be construed to mean 
Administrative Code or its implementing Rules an~ Regu a ions, 
"Contract Monitoring Division" or "CMD" respectively. 

. h' Amendment shall have the 
le. Other Terms. Terms used and not defined mt IS 

meanings assigned to such terms in the Agreement. 

· h b modified as follows: 2. Modification to the Agreement. The Agreement IS ere Y 

2a. Section 2. Term of the Agreement 

The Term of the Agreement is extended to December 31, 2019 due to extended date of 

installation of artwork, received from the SFMTA Contractor. 

Section 2 is hereby deleted and replaced in it entirety to read as follows: 

2. Term of Agreement 

The initial term of this Agreement shall be from March 1, 2011 to December 31, 2019, 
unless extended by subsequent contract modification pu.rsuant to the contract modification 
requirements in this Agreement. Notwithstanding the above, this Agreement may be extended 
by mutual written agreement of the parties for a period not to exceed two years beyond the initial 
term, provided that such extension does not create a contract with a total aggregate term of more 
than ten years. 

2b. Section 62. Federal Reqµirements. Such section is hereby amended in its entirety to 
read as follows: 

i. Secti~n j. was originally called "Conservation" and is now called "Energy 
Conservation" 

IL Original Section n. is deleted in its entirety and replaced with the following: 
Section n. Texting While Driving; Distracted Driving. Consistent with 
Executive Order 13513 "Federal Leadership on Reducing Text Messaging While 
Driving", Oct. 1, 2009 (available at http://edocket.access.gpo.gov/2009/E9-
24203.htm) and DOT Order 3902.10 "Text Messaging While Driving", Dec. 30, 
2009, SFMTA encourages Artist to promote policies and initiatives.for employees 
and other personnel that adopt and promote safety policies to decrease crashes by 
?istracted drivers, including policies to ban text messaging while driving, and to 
mclude this provision in each third party subcontract involving the project. 

111. Original Section o. is deleted in its entirety and replaced with the following: o. 

P-550 (8-15) 

Seat Belt Use. In compliance with Executive Order 13043 "Increasing Seat Belt 
Use in the United States", April 16, 1997 23 U.S.C. Section 402 note, the SFMTA 
encourages Artist to adopt and promote on-the-job seat belt use policies and 
programs for its employees and other personnel that operate company owned, 
rented, or personally operated vehicles, and to include this provision in each third 
party subcontract involving the project. 

2 of12 November 29, 2018 
n:\ptc\as2018\1000387\01320467.doc 



IV. Section q. was originally called "Nondiscrimination" and is now called "Civil Rights 
and Nondiscrimination" 

v. Section t. Subcontractor Non-Discrimination Assurances is added: 
t. Subcontractor Non-Discrimination Assurances. Pursuant to 49 C.F.R. 
Section 26.13, the Artist is required to make the following assurance in its 
agreement with SFMTA and to include this assurance in any agreements it makes 
with subcontractors in the performance of this contract: "The Artist or subcontractor 
shall not discriminate on the basis of race, color, national origin, or sex in the 
performance of this contract. The Artist shall carry out applicable requirements of 
49 C.F .R. Part 26 in the award and administration of DOT-assisted contracts. 
Failure by the Artist or subcontractor to carry out these requirements is a material 
breach of this contract, which may result in the termination of this contract or such 
other remedy as SFMTA deems appropriate." 

VI. Original Section u. is deleted and replaced in its entirety with the following: 
The following Sections are Added: 

x. Buy America. If steel, iron, other manufactured products ("materials") (as 
defined in 49 CFR Sections 661.3 and 661.5) are used in the fabrication of the 
Artwork, said materials must be manufactured in the United States in 
accordance with 49 CFR Sections 661.3 and 661.5 and other applicable federal 
regulations. Artist shall .not use materials that do not comply with said 
requirements. Artist shall refund the City all funds received for the Work and 
shall be liable for all costs and damages arising from or related to the 
replacement or refabrication of the Artwork due to noncompliance with Buy 
America requirements. 

y. Incorporation of Ff A Terms. 

(1) The preceding provisions include, in part, certain Standard Terms and 
Conditions required by DOT, whether or not expressly set forth in the 
preceding contract provisions. All contractual provisions required by DOT, as 
set forth in FTA Circular 4220.IF, are hereby incorporated by reference. 
Anything to the contrary herein notwithstanding, all FT A mandated terms shall 
be deemed to control in the event of a conflict with other provisions contained 
in this Agreement. The Artist shall not perform any act, fail to perform any act, 
or refuse to comply with any SFMTA requests which would cause the SFMT A 
to be in violation of the FTA terms and conditions. 

(2) For purposes of applying federal law to this Agreement, the following terms 
have the meanings provided below: 

(a) Approved Project Budget means the most recent statement, approved by the 
FTA, of the costs of the Project, the maximum amount of Federal assistance for 
which the City is currently eligible, the specific tasks (including specified 
contingencies) covered, and the estimated cost of each task. 

P-550 (8-15) 

(b) Contractor means the Artist that is the individual or entity awarded a third party 
contract financed in whole or in part with Federal assistance originally derived 
from FTA. 
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(c) 

(d) 

(e) 

(f) 

(g) 

(h) 

(i) 

G) 

Cooperative Agreement means the instrument by which FTA awards Federal 
assistance to a specific Recipient to support a particular Project or Program, 
and in which FT A takes an active role or retains substantial control. 

Federal Transit Administration (FTA) is an operating administration of the U.S. 
DOT. 

FTA Directive includes any FT A circular, notice, order or guidance providing 
information about FTA's programs, application processing procedures, and 
Project management guidelines. In addition to FTA directives, certain U.S. 
DOT directives also apply to the Project. 

Grant Agreerpent means the instrument by which FTA awards Federal 
assistance to a speCific Recipient to support a particular Project, and in which 
FTA does not take an active role or retain substantial control, in accordance 
with 31U.S.C.§6304. 

Government means the United States of America and any executive department 
or agency thereof. 

Project means the task or set of tasks listed in the Approved Project Budget, and 
any modifications stated in the Conditions to the Grant Agreement or · 
Cooperative Agreement applicable to the Project. In the case of the formula 
assistance program for urbanized areas, for elderly and persons with · 

_ disabilities, and non-urbanized areas, 49 U.S.C. §§ 5307, 5310, and 5311, 
respectively, the term "Project" encompasses both "Program" and "each Project 
within the Program," as the context may require, to effectuate the requirements 
of the Grant Agreement or Cooperative Agreement. 

Recipient means any entity that receives Federal assistance directly from FTA 
to accomplish the Project. The term "Recipient" includes each FTA "Grantee" 
as well as each FT A Recipient of a Cooperative Agreement. For the purposes 
of this Agreement, Recipient is the City. 

Secretary means the U.S. DOT Secretary, including his or her duly authorized 
designee. 

(k) Third Party Contract means a contract or purchase order, including this 
Fabrication Agreement, awarded by the Recipient to a vendor or contractor, 
financed in whole or in part with Federal assistance awarded by FTA. 

· (1) Third Party Subcontract means a subcontract at any tier entered into by 
Contractor or third party subcontractor, financed in whole or in part with 
Federal assistance originally derived from FTA. 

(m) U.S. DOT is the acronym for the U.S. Department of Transportation, including 
its operating administrations. 

z. Federal Changes. Artist shall at all times comply with all applicable FT A 
regulations, policies, procedures and directives, including without limitation 
those listed directly or by reference in the Master Agreement between the City 
and FTA, as they may be amended or promulgated from time to time during 
the term of this contract. Artist's failure to so comply shall constitute a 
material breach of this contract. 

aa. Access to Records. 
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(1) 

(2) 

(3) 

The Artist agrees to provide the C. 
Administrator, the Com troller ity and County of San Francisco, the FTA 
authorize~ representativ~s acces?~neral ~f the Umted States or any of their 
of the Artist which are directl ;. any ook~, documents, papers and records 
making audits examin t' y pe ment to this A~e~ment for the purposes of 

' a ions, excerpts and transcnpttons. 

The Artist agrees to p · t f h .i:-. • • enn1 any o t e 1oregomg parties to reproduce by any 
means whatsoever or to copy excerpts and transcriptions as reasonably needed. 

The Artis~ agrees to maintain all books, records, accounts and reports required 
unde! th~s Agreem~nt .for a pe~iod of not less than three years after the date of 
tennmation or e~piratt?~ of this Agreement, except in-the event of litigation or 
settleme~t of claims ans mg from the performance of this Agreement, in which 
case Artist agrees to maintain same until the City, the FT A Administrator, the 
C.omptroller General, or any of their duly authorized representatives, have 
disposed of all such litigation, appeals, claims or exceptions related thereto. 49 
CFR 18.36(i)(l 1 ). 

bb. No Federal Government Obligations to Artist. 

(1) 

(2) 

The City and Contractor acknowledge and agree that, notwithstanding any 
concurrence by the Federal Government in or approval of the solicitation or 
award of the underlying contract, absent the express written consent h:x t4~ -
Federal Government, the Federal Government is not a party to this contracfand 
shall not be subject to any obligations or liabilities to the City, Contractor, or 
any other party (whether or not a party to that contract) pertaining to .any 
matter resulting from the underlying contract. --:'·.- ~ · ·. · 

The Artist agrees to include the above clause in each subcontract financed in 
whole or in part with Federal assistance provided by FTA. It is further agreed 
that the clause shall not be modified, except to identify the subcontractor who 
will be subject to its provisions. 

3. Effective Date. This Amendment shall be effective when fully executed (that is, signed by 
all parties; each of the modifications set forth in Section 2 shall be effective retroactive to June 1, 
2011. 

4. Legal Effect. Except as expressly modified by this Amendment; aU of the terlns and 
conditions of the Agreement shall remain unchanged and in full force and effect. 

P-550 (8-15) 

The remainder of this page has been intentionally left blank. 

5 ofl2 November 29, 2018 
n:\ptc\as2018\ I 000387\01320467.doc 



IN WITNESS WHEREOF, Contractor and City have executed this Amendment as of the date 

first referenced above. 

CITY 

Recommended by: 

T e aigny 
irector of Cultural Affairs 

San Francisco Arts Commission 

APPROVED: 

SAN FRANCISCO MUNICIPAL 
TRANSPORTATION AGENCY 

~~ 
Director of Transporta~ 
Date: f"'Z~Z:!:) r ~ 

Approved as to Form: 

Dennis J. Herrera 
City Attorney 

By: R<St:~ 
Deputy City Attorney 
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CITY AND COUNTY OF SAN FRANCISCO PROFESSIONAL SERVICES 

Arts Commission 
25 Van Ness Avenue, Suite 345 
San Francisco, California 94102 

AGREEMENT BETWEEN THE CITY AND COUNTY OF SAN FRANCISCO 
AND 

YUMEI HOU TO PROVIDE ARTWORK DESIGNS FOR THE CENTRAL SUBWAY PROJECT 

This Agreement, dated for convenience as March 1, 2011 is made in the City and County of 
San Francisco, State of California, by and between YUMEI HOU, 1590 Broadway Street, Apt. 
2115, San Francisco, CA 94109, hereinafter referred to as "Artisf' and the City and County of 
San Francisco, a municipal corporation, hereinafter referred to as "City," acting by and through 
its Municipal Transportation Agency ("SFMTA") and its Arts Commission ("Commission"), for the 
purposes and on the terms and conditions set forth below. 

I. RECITALS 

A. The City desires that the Artist render professional Designs and related services 
in connection with the design and construction of the Central Subway Project, Step 2 of the 
SFMTA Third Street Light Rail Project ("the Project"). 

B. Funding for the Designs and the Artwork for the Project will be derived from 
Federal Transit Administration ("FTA") grants and other funds granted the SFMTA, which the 
SFMTA provides to the Commission to administer the art program for the Project. 

C. A Request for Qualifications (RFQ) was issued on October 1, 2004 and April 30, 
2008, and City selected Artist as one of six highest qualified scorers pursuant to the RFQ. 

D. Artist represents and warrants that she is qualified to perform and that she 
possesses the requisite experience and resources to render the services required by the City as 
set forth under this Contract. 

E. The City and Artist intend that this Agreement comply with FTA regulations and 
contract regulations. 

F. Approval for said Agreement was obtained from a Civil Service Commission 
Notice of Action for Contract Number 4062-10/11 on January 3, 2011. 

G. The Commission, by Resolution No. 1206-10-338 has authorized the Director of 
Cultural Affairs to enter into an agreement with Artist for the development and implementation of 
a work of art for the Central Subway Chinatown Station under the terms and conditions set out 
herein. 

Now, therefore, in consideration of the preceding statements, the accuracy of which the Parties 
hereby stipulate, the Artist, the SFMTA and Commission, on behalf of City, hereby agree as 
follows: 
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11. SUMMARY OF AGREEMENT 

As more specifically described below, Artist shall produce Designs for Artwork that the City may 
have fabricated by reproducing said Designs onto cut metal panels to be displayed in the 
Chinatown Station of the Central Subway. 

Artist was selected on the basis of proposed designs submitted in response to the 
RFP. Since Artist's submission of her original proposal, the design of the Chinatown Station 
and the location within the Station where the Artwork will be installed and displayed have 
changed. Artist's Designs for the Artwork under this Contract shall be in keeping with her 
original proposal but shall conform to the new design of the Chinatown Station. 

Artist shall produce the Designs and consult in the fabrication and installation of the Artwork in 
seven Steps. In Step One, Artist shall attend a meeting or meetings with Arts Commission staff 
to go over the process for production of the Designs and fabrication of the Artwork. In Step 
Two, Artist shall attend meetings with a consultant contracted by the Commission to reconfigure 
the Artist's proposal into a set of Designs that may be fabricated into Artwork that will fit into the 
new installation Site in the Chinatown Station. In Step Three, Artist shall submit the Designs 
produced under Step Two and shall meet with the Commission to review the Designs. In Step 
Four, the Artist shall submit final revised Designs (if revisions are required) that incorporate 
changes requested by the Commission in Step Three. Artist will be compensated as provided in 
Section 5 upon successful completion of each Step. In Steps Five, Six and Seven, Artist will 
consult with the Commission and SFMTA concerning the fabrication and installation of the 
Artwork. 

Under this Agreement, the Artist licenses the Designs and assigns all rights to the use of the 
Designs to the City, and the Artist shall have no control as to the City's use of the Designs or to 
the finished Artwork. The City in its sole discretion may determine whether to fabricate the 
Designs into a finished Artwork or determine whether or how to display the finished Artwork, if 
fabricated. The Artist shall meet and consult with the City, its Architect and Construction 
Contractor as requested by the City. 

In fabricating the Artwork from the Designs, the City will endeavor to avoid substantive c_hanges 
to the Designs, and will allow the Artist to review and provide timely comments concerning the 
fabrication and installation of the Artwork, to ensure that the Artist's intention and vision for the 
Artwork is realized insofar as the City may deem practicable. If the Artist approves of the 
Artwork as finally fabricated and installed, the City will place appropriate signs at the Site 
attributing the Artwork to the Artist. If the Artist objects to the Artwork as finally fabricated and/or 
installed, the City will at Artist's request not place any signs or other notices or voluntarily 
provide other information to the public attributing the Artwork to the Artist. The City will 
compensate Artist in an amount not to exceed $60,500 for the preparation and delivery of the 
Designs, consultations concerning fabrication and installation of the Artwork, and the license 
and rights pertaining to the Designs and Artwork as provided herein. 

Ill. DEFINITIONS 

Where any word or phrase defined below, or a pronoun used in place thereof, is used in any 
part of this Agreement or the Contract Documents, it shall have the meaning set forth below: 

1. "Agreement" means this written contract document, including all addenda, appendices 
and modifications to said document, whether created now or in the future. 
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2. "Alter" or "Alteration" means, with respect to the Artwork, to change, repair, modify, 
remove, relocate, sell, dispose of, distort, destroy, mutilate, or deface. 

3. "Architect" means the engineering design firm engaged by the SFMTA to design the 
portion of the Central Subway Project in which the Art Work will be incorporated or 
installed. 

4. "Artisf' means: YUMEI HOU. 

5. Artist's Fee means the monies ($60,500) to be paid by the City to the Artist as 
compensation for the Work Artist shall perform and the rights transferred under this 
Agreement. 

6. "Artwork" means the work of art to be fabricated by the City based on the Designs 
provided by Artist under this Agreement. 

7. "Authorization" means an Agreement, properly executed by the Commission and 
certified by the Controller for the specific funding of this Agreement or any modification 
thereof. 

8. "Central Subway Project" (CSP) or "Project" means the planning, design and 
construction of the Central Subway Project, Phase 2 of the SFMTA Third Street Light 
Rail Project. 

9. "City" means the City and County of San Francisco, a municipal corporation. 

10. "Commission" means the San Francisco Arts Commission. 

11. "Committee" means the Visual Arts Committee of the Commission. 

12. "Conceptual Designs" means drawings (in plan and elevation) and/or 3-dimensional 
models, a written description, proposed materials and samples and cost estimates at 30 
percent completion of design. The information provided in Conceptual Designs shall be 
complete enough to fully illustrate the design intent of the Artwork. 

13. "Construction Contractor" means the licensed contractor and its subcontractors selected 
by the City to construct the Central Subway Project or any portion thereof, including 
installation of the Artwork at the Site. 

14. "Construction Manager" or "PMCM" means the Central Subway Partners, a joint venture 
between AECOM USA and EPC Consultants, engaged by the SFMTA to manage the 
design and construction of the Project as the Program Manager/Construction Manager 
consultant. 

15. "Contract Documents" means any work, including but not limited to, Conceptual Designs, 
Design Development Documents and Construction Documents, Shop Drawings, Mock­
ups, models, engineering calculations, approved installation plans, and all material 
samples and product data, project budget, and any and all additional documents and 
submittals produced under this Agreement that the Commission has approved and to 
which the completed Artwork is expected to conform. 

16. "Contract Sum" (or "Total Amounf' of the Contract) means the Artist's Fee. (See Section 
5.) 
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17. "Controller" means the Controller of City. 

18. "Days" means working days of the City and County of San Francisco (unless otherwise 
indicated). The use of the term "days," "working days" or "business days" shall be 
synonymous, whether or not capitalized. 

19. "Department of Transportation" (DOT) means the federal agency Department of 
Transportation. 

20. "Director of Cultural Affairs" means the Director of Cultural Affairs for the Commission. 

21. "Designs" means the conceptual designs, including drawings, specifications, 
descriptions of the finished Artwork on which the City shall base the fabrication of the 
Artwork, which the Artist shall develop in Steps 1 through 4. (See Section 3.) 

22. "Design Development Documents" means the design documents generated by the Artist 
and submitted to the Commission for review, comment and approval during the course 
of the design of the Artwork. The content of Design Development Documents shall be 
determined by the Commission, and may include colored drawings or computer­
generated color images (in plan and elevation) and/or three-dimensional models that 
accurately reflect the Artwork, that describe the size and character of the Artwork with 
respect to its relationship to the Site, including architectural, structural, and mechanical 
systems, materials and other elements as may be appropriate, describe how the Artwork 
will be installed at the Site, mock-ups, final color and materials samples, proposed 
fabrication methods, feasibility studies and final cost estimates at design completion. 

23. "FTA" means the Federal Transit Administration, an agency of the federal Department of 
Transportation. 

24. "Force Majeure" with respect to a delay in or prevention of performance means (a) any 
strike, lockout or other labor or industrial disturbance (whether or not on the part of the 
employees of either Party), civil disturbance, future order claiming jurisdiction, act of the 
public enemy, war, riot, sabotage, blockade, embargo, inability to secure customary 
materials, supplies or labor through ordinary sources by reason of regulation or order of 
any government or regulatory body; (b) any changes in any applicable laws or the 
interpretation thereof; or (c) any flood, washout, explosion, or any other cause beyond 
the reasonable control of the Party from whom performance is required. 

25. "Milestone" or "Step" means a set amount of Work to be accomplished by date(s) 
certain, set out in Section 3 of this Agreement. 

26. "Mock-ups" or "Samples" means physical samples of all or any portion of the Work 
furnished by Fabricator. The purpose of the Mock-ups and Samples is to provide 
physical examples that demonstrate materials or workmanship and establish the 
standards by which the Designs will be judged. 

27. "Party" means a person or entity bound by this Agreement. 

28. "Parties" mean all persons and entities bound by this Agreement. 

29. "Project" means the Third Street Light Rail Project, Phase 2, Central Subway. 

30. "Proposal" means the proposed visual, aesthetic, and artistic intent and design of the 
Artwork incorporated in the Contract Documents approved by the Commission. The 
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most recent design approved by the Commission is incorporated herein by reference, 
and is binding unless or until changes are approved by resolution of the Commission. 
Attached is Artist's Proposal at the time of the Agreement date. Artist's Proposal shall 
be automatically superseded by any Contract Documents that are later approved by the 
Commission. 

31. "Public Work" means a construction project, erection, installation or other element of a 
construction project defined as a public work or S.F. Administrative Code Section 6.1 (I), 
as currently written or as may be amended from time to time. 

32. "Request for Qualifications" (RFQ) means the Request for Qualifications issued by the 
Arts Commission on September 10, 2004 and on April 30, 2008. 

33. "Scope of Services" or "Work" means the services, tasks, and deliverables that the Artist 
will provide to the Arts Commission under this Agreement, as outlined in Appendix B of 
this Agreement. 

34. "SFMT A" means the San Francisco Municipal Transportation Agency, created by under 
Section BA of the City's Charter. 

35. "Site" means the Project location where the Artwork is to be installed, which for this 
Agreement is the Central Subway Chinatown Station located at the corner of Stockton 
and Washington streets. 

36. 'Work" means the work of Artist necessary, incidental or otherwise pertaining to the 
performance of the services and deliverables required under this Agreement. In addition 
to all other services and deliverables required, Work shall include the production of the 
Designs, meetings and consultation related to the designs, fabrication and installation of 
the Artwork. (See Section 3 - Scope of Work.) 

Whenever the words "as directed," "as required," "as permitted," or words of like effect 
are used, it shall be understood as the direction, requirement, or permission of the 
Commission or the SFMTA, as provided herein. The words "sufficient," "necessary," or 
"proper," and the like, mean sufficient, necessary or proper in the judgment of the 
Commission. The words "approval," "acceptable," "satisfactory," or words of like import, 
means approved by, or acceptable to, or satisfactory to the Commission or of the 
SFMTA, as provided herein, unless otherwise indicated by the context. The terms 
"include," "included" or "including" and similar terms shall be deemed to be followed by 
the words "without limitation. 

IV. AGREEMENT 

Special Provisions 

1. Term of the Agreement. 

The term of this Agreement shall be from March 1, 2011 to December 31, 2018, unless 
extended by subsequent contract modification pursuant to the contract modification 
requirements in this Agreement. Notwithstanding the above, this Agreement may be 
extended by mutual written agreement of the Parties for a period not to exceed two 
years beyond the initial term, provided that such extension does not create a contract 
with a total aggregate term of more than nine years. 
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2. Effective Date of Agreement. 

This Agreement shall become effective when the Controller has certified to the 
availability of funds and Artist has been so notified in writing. 

3. Services Artist Agrees to Perform; Procedure for Execution of Work. 

a. General. 

(1) Artist has delivered a Conceptual Proposal for the Artwork ("Proposal") approved 
by the Arts Commission, under its Resolution No. 0802-10-214. The Scope of Work under this 
Agreement includes the development of the Proposal through all phases ("Steps") of design, 
including Conceptual Design, Design Development that meets the SFMTA's construction 
document requirements, and Construction Documents for the fabrication and installation of the 
Artwork, and Final Design of the Artwork. The Artist shall complete the Designs and provide 
related consulting services in seven Steps, as described below and as further described in the 
following sections. 

Step 1 

Step 2 

Step 3 

Step 4 

Step 5 

Step 6 

Step 7 

Participate in coordination meeting with Arts Commission staff. 

Work with Arts Commission's design consultant to reconfigure 
proposal imagery to meet current Station design and Site location. 

Submit design imagery for review by the Commission. 

Make any required revisions to design and resubmit for review by the 
Commission and complete and submit Collection Form (Appendix B). 

Review Artwork fabricator's layout of the artist's design and fabrication 
mock up prior to fabrication of the Artwork in metal. 

Review fabricated panels. 

Review installed Artwork. 

(2) By authorizing the Artist to perform any Step, the Commission is not 
obligated to authorize any subsequent Step or other work. Subject to the limitations 
contained in this Agreement, the Commission may terminate this Agreement at any time. 

(3) Artist shall not commence any work on any Step nor incur any expense in 
anticipation of commencing any Step unless the Commission has given prior written 
authorization and the Controller has certified the availability of funds. Prior to beginning 
each Step, Artist shall obtain the necessary approval of the previous Step. In no event 
shall City be liable for any claims or damages arising from Artist's unauthorized actions. 

(4) The City may terminate the Work at anytime, during or between Steps, with 
or without cause. If the City terminates the Work for convenience (without cause), the 
Artist shall be paid the amount(s) agreed for completed Milestones up to the date of 
termination as provided in Section 15. (Termination tor Convenience). 

(5) The Commission must approve changes to the Proposal at each Step of 
Designs development before the Artist proceeds to the next Step. If the Commission 
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does not accept the Proposal at any design Step, the Artist agrees to rework, amend 
and modify the Designs at no additional cost to the City until it is accepted by the City. 

(6) The Designs shall reflect the requirements of the SFMTA, Architect and 
Commission, as expressed in the Request for Qualifications and as further directed and 
discussed in communications with the Commission, SFMTA and Architect. 

(7) Artist shall attend Project meetings and make presentations to City staff, 
the Architect, Commissions, and other individuals and organizations, as directed by the 
Commission. 

(8) Artist agrees to collaborate closely with Architect through in-person 
meetings and other necessary means of communication to allow the Architect to 
thoroughly integrate the Proposal into CSP architectural and engineering drawings and 
plans throughout all Steps of design of the Artwork. Artist shall coordinate her 
communications with the Architect and the SFMTA through the Arts Commission Project 
Manager. 

(9) Artist shall communicate with the Architect, SFMTA, Construction Manager, 
and Construction Contractor only through the Commission. Artist shall not enter into any 
verbal agreements and /or understandings in conversations or meetings between Artist 
and Architect, SFMTA, Construction Management Team and/or Construction Contractor 
without the knowledge and participation of a Commission representative. 

(10) The Artist shall request to the Arts Commission's representative any 
information and data she may require from the SFMTA or the Architect for her Work. 
The Artist shall identify the timing and priority for which this information and data will be 
required in its request for that information. The Artist shall plan her work to allow 
adequate time for the City to provide the requested information. The Artist shall 
respond promptly, but in no case more than five Days, to any request for information 
from the Arts Commission. 

(11) The Artist shall at all times avoid changes in the Designs that deviate· 
materially from the Artist's Proposal. The Artist shall not Alter any aspect of the Designs 
as approved by the Arts Commission and SFMTA without prior written permission from 
the Art Commission. 

b. Step One - Coordination Meeting with the Commission 

Meet with Arts Commission staff so that Artist is provided with an orientation to the 
current architectural design of Chinatown station including the configuration of the 
Artwork locations and review of scope of work under this Agreement. At this meeting the 
schedule for completing the Designs shall be established. Arts Commission staff shall 
provide the Artist with information about the Artwork fabrication process and structural 
engineering criteria, which shall be taken into consideration during design development. 

c. Steps Two, Three and Four - Design Development 

Artist shall work with a design consultant hired by the Arts Commission to produce 
Design Development Documents reflecting a reconfiguration of the proposal imagery to 
fit the new artwork locations at the Chinatown Station and to meet the fabrication and 
structural criteria related to translating the design into metal artwork for installation at the 
Site. As part of Step 4, Artist shall complete and submit Collections Form (Appendix 8). 
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License to the Designs, as described herein, shall pass to the City upon completion of 
Step 4. 

(1) Design Development Documents and materials shall incorporate the further 
development and refinement of the Proposal. 

(2) Design Development Documents shall include presentation quality 
materials, which shall include colored drawings or computer-generated color images (in 
plan and elevation) that accurately reflect the Designs of the Artwork for the two 
locations where it will be installed at the Site. Design Development Documents shall fix 
and describe the size and character of the Artwork with respect to its relationship to the 
Site, including architectural, structural, mechanical and electrical systems, lighting 
design, materials, color and other elements as may be appropriate. 

d. Steps Five, Six and Seven - Consultation during Fabrication and Installation. 

Artist shall review the artwork design as developed for production by the fabricator prior 
to fabrication into metal. Artist shall review the fabricated Artwork prior to installation 
and shall review the Artwork as installed on Site. 

(1) The Artist's role during fabrication shall be to provide consulting services and to 
comment in writing on all samples, construction mock-ups and shop drawings for 
adherence to the Artist's design intent, and shall provide the Commission with written 
approval prior to the Commission's authorizing the Fabricator to fabricate the Artwork. 
Artist will participate, in conjunction with the Commission and SFMTA, in the resolution 
of all issues and problems that may arise during the fabrication of the Work. Artist shall 
review the completed fabrication and approve, or note any defects, in writing to the 
Commission. 

(2) Shop Drawings and Fabrication Mock Ups. Artist shall review and comment 
on Shop Drawings produced by the Fabricator as needed, but not limited to, interface 
between the Artwork and station elements, all attachment systems and other 
components. Fabricator shall produce a mock up of Artwork for approval by Artist and 
Arts Commission prior to being authorized to fabricate. Approved mock ups shall be the 
standard against which the rest of the work is judged. 

(3) Inspection of Artwork: Artist shall review documentation of the Artwork or the 
actual Artwork during a field inspection to the Fabricator with the Arts Commission's 
Project Manager of fabrication at completion. Artist shall comment on the fabricated 
Artwork following the inspection in writing. 

(4) Provided that City determines, in its sole discretion, to fabricate the Artwork, the 
Artist shall consult with the City and a fabricator selected by the City concerning the 
fabrication and installation of the Artwork. Provided that the City determines in its sole 
discretion to install the Artwork, as directed by the Commission, the Artist shall assist 
and consult with the Commission, the SFMT A and the Construction Contractor as to the 
installation of the Artwork at the Site. 

(5) As directed by the Commission, the Artist shall assist the SFMTA and its design 
consultants and Construction Manager with preparation of drawings, specifications and 
other documents that may be necessary for the preparation of construction contract 
modifications and responses to Requests For Information (RFls) from the Construction 
Contractor. Compensation for the Artist's attendance at meetings, consultation with the 
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Architect, the Construction Contractor, the SFMTA and Commission is included in the 
Artist's Fee. 

e. Presentations to Community Representatives. As directed by the Commission, 
the Artist shall meet with and make presentations to representatives of communities and 
property owners along the alignment that may be affected by the Project and other 
interested Parties. 

f. Artist Is Not A Licensed Contractor. The Parties do not intend that the design and 
fabrication of the Artwork is a Public Work, as the Artwork will be erected, installed and 
incorporated into the Project by the Construction Contractor, not the Artist. Artist's 
responsibilities as to installation of the Artwork shall be limited to consultation with the 
City and the Construction Contractor only. The Artist's provision of consulting services 
during installation does not render this Agreement a public works or construction 
contract subject to Article 6 of San Francisco Administrative Code or to the California 
Public Contract Code. 

g. Time is of the Essence. Time is of the essence in the Artist's performance of the 
Work. Artist agrees to provide all deliverables in accordance with the timelines 
contained herein unless changes to those timelines are approved in writing by the 
Commission. All changes to schedule must be approved by the Commission in writing. 

4. Compensation and Schedule. 

a. Total Amount. 

(1) The Total Amount payable to Artist under this Agreement (the "Contract Sum" or 
"Artist's Fee") for all Work performed by Artist, including but not limited to preparation 
and delivery of the Designs, consultations concerning fabrication and installation of the 
Artwork, and grant of copyright licenses to and transfer of ownership of the Designs, 
shall not exceed Sixty Thousand Five Hundred Dollars ($60,500), unless this Agreement 
is amended as provided herein. Payment of the full Contract Sum is not guaranteed; to 
receive the full Contract Sum the Artist shall fully perform all Work described in this 
Agreement in compliance with the standards of performance described herein. All 
compensation due to Artist for Work performed under this Agreement shall be made in 
accordance with the terms of this Agreement. 

(2) The Contract Sum shall be the full consideration paid by City to the Artist, 
inclusive of profit. The Contract Sum fully recompenses all expenses and costs incurred 
by Artist in performing the services and producing the Designs under this Contract, 
including but not limited to suppliers charges, fees, taxes, permits, insurance, 
transportation to and from meetings, direct labor costs, other direct costs and indirect 
costs for all Work performed under this Agreement. The Contract Sum includes all fees 
and compensation for license of authority and assignment of rights to the City for the 
Designs and for fabrication of the Artwork. 

(3) The Artist's Fee shall be paid in prorated installments when Artist completes 
Milestones to the satisfaction of the Commission, as follows: 

Step 1 $4,500 
Participate in coordination meeting with Arts Commission staff. 

Step 2 $16,000 
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Work with Arts Commission's design consultant to reconfigure proposal imagery 
to meet current Station design and Site location. 

Step 3 $16,000 
Submit design imagery for review and acceptance by the 
Commission. License to the Designs transfers upon acceptance of the 
Designs by the Commission. 

Step 4 $16,000 
Make any required revisions to design and resubmit for review by the 
Commission. Complete and Submit Collections Form (Appendix B) 

Step 5 $4,000 
Review Artwork fabricator's layout of the artist's design prior to fabrication of 
Artwork in metal. 

Step 6 $2,000 
Review fabricated panels. 

Step 7 $2,000 
Review installed Artwork. 

b. Schedule. Artist shall complete Steps 1 through 4 on or before April 30, 2012. 
The City will endeavor to have the accepted Designs fabricated so that Steps 5 and 6 
make be completed on or before October 1, 2013. It is understood that completion of 
Step 7 is dependent upon the Construction Contractor. 

c. Payment Follows Acceptance of Completed Work. No charges shall be 
incurred under this Agreement nor shall any payments become due to Artist until 
deliverables, services, or both, required under this Agreement are received from Artist 
and approved by the Commission as being satisfactory and in accordance with this 
Agreement. City may withhold payment to Artist in any instance in which Artist has 
failed or refused to satisfy any material obligation provided for under this Agreement. 

c. Change in Scope of Services. If the Scope of Services of any Step or other 
portion of the Project is reduced, that reduction shall be memorialized in an amendment 
to the Agreement, and the portion of the Artist's Fee for that Work shall be reduced, as 
negotiated by the Parties, but such reduction shall not be less than the proportional 
value of the reduced Work, as measured by the value of that Work set out above. If the 
Scope of Services is increased, then the Parties will negotiate an appropriate increase to 
the Artist's Fee for the additional services. Any negotiations for changes in the scope of 
services shall be subject to the agreement of the Commission and the Artist. The Artist 
shall do no work in addition to or beyond the scope of the services set forth and 
contemplated by this Agreement unless and until it is authorized to do so by the 
issuance to it of a "Modification of Contract," duly executed and approved. 

d. Prepayment. Unless the SFMTA and Commission give specific written 
authorization, Artist shall not submit invoices and the City shall not pay or otherwise 
reimburse Artist for costs of any kind that the Artist has not actually incurred and paid 
prior to date of invoice. 

e. Payment of Invoices. Compensation shall be made within 45 days that the 
Commission, in its sole discretion, concludes the Milestone or other undisputed portion 
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of Work approved for payment has been performed City shall make payment to Artist at 
the address specified in Section 20 (Notices to the Parties). All amounts paid by City to 
Artist shall be subject to audit by City. 

f. No Interest on Late Payments. In no event shall City be liable for interest or 
late charges for any late payments. 

g. Project Suspension or Termination. 

(1) If the Project is suspended for more than one hundred eighty (180) days 
or abandoned in whole or in part, the Artist shall be compensated for services 
satisfactorily performed prior to receipt of written notice from the City of such suspension 
or abandonment. If the Project is resumed after being suspended for more than one 
hundred eighty (180) days, the Artist's compensation for the remainder of the services to 
be provided for the Project shall be equitably adjusted based on the Artist's 
demonstrated increased costs. 

(2) In the event that the City terminates the Agreement for fault, the City may 
reduce any amount earned or otherwise due the Artist by the sum of any additional costs 
the City has or will incur as a result of the Artist's default. 

h. Final Payment. Final payment of any balance earned by the Artist for Project 
work will be made within ninety (90) days after all of the following: 

(1) Satisfactory completion of all Work required by this Agreement; 

(2) Receipt by SFMTA of the Work not previously delivered; 

(3) Delivery of all equipment/materials purchased specifically for the project 
where SFMTA has.reimbursed the Artist for such costs; 

(4) Such audit and verification as SFMTA may deem necessary; and, 

(5) Execution and delivery by the Artist of a release of all claims against the 
City arising under or by virtue of this Agreement, other than such claims, if any, as may 
be specifically exempted by the Artist from the operation of the release in stated 
amounts to be set forth therein. 

i. Delay. Artist shall not claim and hereby waive damages and additional 
compensation for delay other than an extension of time for the completion of Work. 
Such an extension will be for the period of time City shall consider Artist to have been 
delayed in the completion of Work where such delay was not caused by and could not 
have been reasonably avoided by Artist. 

j. Travel Expenses and Mileage. The City shall not pay Artist's travel expenses, 
including mileage, for travel within fifty (50) miles of the City and County of San 
Francisco to perform Work under this contract. If Artist is directed by the Commission to 
travel further than that distance to perform Work under this contract, the Commission 
shall reimburse Artist her actual costs for said travel. The Commission shall pay Artist 
mileage for automobile travel beyond said 50-mile limit only to the extent and as 
authorized by applicable federal law. 
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5. Guaranteed Maximum Costs. 

The City's obligation hereunder shall not at any time exceed the amount certified by the 
Controller for the purpose and period stated in such certification. 

Except as may be provided by laws governing emergency procedures, officers and 
employees of City are not authorized to request, and City is not required to reimburse 
Artist for, commodities or services beyond the scope of this Agreement unless the 
changed scope is authorized by amendment and approved as required by law. 

Officers and employees of City are not authorized to offer or promise, nor is City 
required to honor, any offered or promised additional funding in excess of the maximum 
amount of funding for which this Agreement is certified without certification of the 
additional amount by the Controller. 

6. Artist Invoices. 

The Commission shall provide the Artist with a form invoice that Artist shall use to 
request payment. ·City shall make payment to the Artist at the address listed for notices 
in this Agreement. All amounts paid by City to Artist shall be subject to audit by City 
and other agencies with jurisdiction over the Project and Project funding. 

7. Payment Does Not Imply Acceptance of Work; Approval and Final Acceptance. 

a. Payment Does Not Imply Acceptance of Work. The issuance of any payment for 
Milestone(s), other progress payment or final payment by the City or the receipt thereof 
by the Artist shall in no way lessen the liability of the Artist to correct unsatisfactory Work 
or materials, although the unsatisfactory nature of such Work may or may not have been 
apparent or detected at the time such payment was made. Work that does not conform 
to the requirements of this Agreement may be rejected by City and in such case must be 
replaced or performed again by Artist without delay. 

b. Correction of Errors. Upon notice from Commission, the Artist shall, without 
additional compensation, correct or revise any errors, omissions, or other deficiencies in 
the Designs, Proposal and other deliverables or services; and, in the event of any 
deficiencies in such Designs, Proposals, or other deliverables or services resulting from 
the Artist's professional negligence, whether or not said deficiencies have been brought 
to the attention of the Commission, the Artist shall indemnify and reimburse the City for 
the cost of the corrective remedial work (including, without limitation, design, demolition, 
and construction) necessary to correct any such deficiencies and the consequences of 
such deficiencies caused by said professional negligence. 

c. Approval and Final Acceptance. 

(1) Approval. The granting or withholding of any approval by the Commission 
shall be determined by the Commission in its sole and reasonable discretion. However, 
the Commission shall approve all deliverables if they conform to plans or Contract 
Documents previously approved by the Commission. If the Commission withholds 
approval of any deliverables or Step, in addition to other rights or remedies available to 
the Commission under the Agreement or applicable law, the Commission shall have the 
right to terminate this Agreement immediately and shall have no further obligations 
under this Agreement. 
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(2) Final Acceptance. Artist shall advise the Commission in writing when Artist 
...... h~s completed all obligations, services and deliverables under this Agreement and all 

modifications. The Commission promptly shall send a Notice of Response identifying in 
writing any obligations, services or deliverables that Artist has not satisfactorily met, any 
defects in Artist's performance, and the requirements for Artist to cure any such default. 
Artist shall have 20 days from dispatch of the Notice of Response to cure any defects in 
Artist's performance identified in the Commission's Notice of Response. The Artwork 
shall not be finally accepted by City unless the Commission has issued a resolution of 
Final Acceptance. City shall make a good faith effort to make a determination as to Final 
Acceptance promptly. 

(3) Civic Art Collection. Upon Final Acceptance, the Commission shall 
accession the Artwork into the Civic Art Collection. 

8. Persons Performing the Work. 

Except to the extent that the Commission directs Artist to work with a consultant 
contracted by the Commission, Work under this Agreement is personal and shall be 
performed only by the Artist. Artist shall not subcontract the Work. Artist shall not 
employ other persons to perform the Work. 

9. Independent Contractor; Payment of Taxes and Other Expenses. 

a. Independent Contractor. Artist shall be deemed at all times to be an independent 
contractor and is wholly responsible for the manner in which Artist performs the services 
and Work under this Agreement. Artist is liable for the acts and omissions of herself, 
and any employees and agents of Artist. Nothing in this Agreement shall be construed 
as creating an employment or agency relationship between City and Artist. 

Any terms in this Agreement referring to direction from City or the Commission shall be 
construed as providing for direction as to policy and the result of Artist's work only, and 
not as to the means by which such a result is obtained. 

b. Payment of Taxes and Other Expenses. Should City, in its discretion, or a 
relevant taxing authority such as the Internal Revenue Service or the State Employment 
Development Division, or both, determine that Artist is an employee for purposes of 
collection of any employment taxes, the amounts payable under this Agreement shall be 
reduced by amounts equal to both the employee and employer portions of the tax due 
(and offsetting any credits for amounts already paid by Artist which can be applied 
against this liability). City shall then forward those amounts to the relevant taxing 
authority. 

Should a relevant taxing authority determine a liability for past services performed by 
Artist for City, upon notification of such fact by City, Artist shall promptly remit such 
amount due or arrange with City to have the amount due withheld from future payments 
to Artist under this Agreement (again, offsetting any credits for amounts already paid by 
Artist which can be applied against this liability). 

A determination of employment status pursuant to the preceding two paragraphs shall 
be solely for the purposes of the particular tax in question, and for all other purposes of 
this Agreement, Artist shall not be considered an employee of City. Notwithstanding the 
foregoing, should any court, arbitrator, or administrative authority determine that Artist is 
an employee for any other purpose, then Artist agrees to a reduction in City's financial 
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liability so that City's total expenses under this Agreement are not greater than they 
would have been had the court, arbitrator, or administrative authority determined that 
Artist was not an employee. 

1 O. Insurance. 

a. Required Insurance. Without in any way limiting Artist's liability pursuant to Section 
11, the "Liability and Indemnification" section of this Agreement, Artist shall maintain, or 
cause to be maintained, in force insurance in the following amounts and coverages. 
Artist shall obtain such insurance prior to commencing work on Step One (see Section 
3). Except for required insurance under claims-made form (see Section 1 O (c) (2), Artist 
shall maintain all required insurance continuously from the time originally specified, 
throughout the Term of this Agreement until Final Acceptance of the Work by resolution 
of the Arts Commission. The Director of Cultural Affairs, with the approval of the City's 
Risk Manager, may authorize in writing the release of an interest in such insurance at an 
earlier date. 

(1) If Artist has any employee(s) during the Term of this Agreement , Artist 
shall retain Workers Compensation Insurance for such period(s), in statutory 
amounts with Employers' Liability Limits not less than $1,000,000 each accident, injury 
or illness. Artist shall obtain such insurance prior to engaging any person as an 
employee. To the extent Artist warrants, in writing, that Artist is not an employer and has 
no employees as defined by the California Labor Code Sections 3351-3351.1, Artist 
need not provide to the City proof of Workers Compensation insurance. 

(2) If the Artist drives, Artist shall retain during the Term of this Agreement, 
Automobile Liability Insurance: If Artist is an individual, Personal Automobile Liability 
Insurance with limits not less than $100,000/$300,000 each occurrence. Artist shall 
obtain such insurance prior to certification of this Agreement. 

b. Required Policy Language. 

(1) Commercial General Liability and Commercial Automobile Liability 
Insurance shall be endorsed to provide: 

(a) Endorse the policy to name as Additional Insured the City and County 
of San Francisco, its Officers, Agents, and Employees; 

(b) State that such policies are primary insurance to any other insurance 
available to the Additional Insureds, with respect to any claims arising out of this 
Agreement, and that insurance applies separately to each insured against whom 
claim is made or suit is brought, but the inclusion of more than one insured shall 
not operate to increase the insurer's limits. 

(c) Regarding Workers' Compensation, Artist hereby agrees to waive 
subrogation which any insurer of Artist may acquire from Artist by virtue of the 
payment of any loss. Artist agrees to obtain any endorsement that may be 
necessary to effect this waiver of subrogation. The Workers' Compensation 
policy shall be endorsed with a waiver of subrogation in favor of the City for all 
work performed by the Artist, its employees, agents and subcontractors. This 
provision 1 Ob.1.c shall apply only if and to the extent Artist engages during the 
Term of this Agreement. 
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(2) All policies shall provide thirty days' advance written notice to the City of 
reduction or nonrenewal of coverages or cancellation of coverages for any reason. 
Notices shall be sent to the following address: 

and to 

Jennifer Loworn, Project Manager 
San Francisco Arts Commission 
25 Van Ness Avenue, Suite 345 
San Francisco, CA 94102 

Shahnam Farhangi, Contracts Manager 
SFMT A Capital Projects and Construction Division 
1 South Van Ness, 3rd floor 
San Francisco, CA 94103 

c. Miscellaneous Insurance Requirements. 

(1) All insurance policies required under this Agreement shall be issued by 
insurance companies reasonably acceptable to City and authorized to do business in the 
State of California. Before commencing any operations under this Agreement, Artist 
shall do the following: (a) furnish to City certificates of insurance, and additional insured 
policy endorsements with insurers with ratings comparable to A-, VIII or higher, and that 
are satisfactory to City, in form evidencing all coverages set forth above, and (b) furnish 
complete copies of policies promptly upon City request. 

(2) Should any of the required insurance be provided under a claims-made 
form, Artist shall maintain such coverage continuously throughout the term of this 
Agreement and, without lapse, for a period of four years beyond the expiration of this 
Agreement, to the effect that, should occurrences during the contract term give rise to 
claims made after expiration of the Agreement, such claims shall be covered by such 
claims-made policies. This tail coverage requirement may be waived by the City's Risk 
Manager in writing where appropriate. 

(3) Should any of the required insurance be provided under a form of coverage 
that includes a general annual aggregate limit or provides that claims investigation or 
legal defense costs be included in such general annual aggregate limit, such general 
annual aggregate limit shall be double the occurrence or claims limits specified above. 

(4) Should any required insurance lapse during the term of this Agreement, 
requests for payments originating after such lapse shall not be processed until City 
receives satisfactory evidence of reinstated coverage as required by this Agreement, 
effective as of the lapse date. If insurance is not reinstated, City may, at its sole option, 
terminate this Agreement effective on the date of such lapse of insurance. 

(5) Approval of the insurance by City shall not relieve or decrease the liability of 
Artist hereunder. 

(6) In the event of loss or damage and where· any insurance proceeds are paid 
to City, the Commission shall make a determination, in its sole discretion, as to whether 
the Work shall be restored, reconstructed or abandoned. If the Commission determines 
that Artist shall restore or reconstruct the Work, all insurance proceeds received by City 
shall be paid to Artist to the extent the proceeds are used for such restoration or re­
construction. 
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(7) If a subcontractor will be used to complete any portion of this agreement, 
the Artist shall ensure that the subcontractor shall provide all necessary insurance and 
shall name the City and County of San Francisco, its officers, agents and employees 
and the Artist listed as additional insureds. 

11. Liability and Indemnification. 

A. Except as specifically otherwise provided in this Agreement, the City's liability to 
Artist shall be limited to the Artist's Fee or to the amounts stated in this 
Agreement for to be paid for Work within a Step that has been completed to the 
satisfaction of the Commission, whichever is less. Except as specifically 
otherwise provided in this Agreement, Artist's liability to the City shall be limited 
to amount received in payment for the Work. 

B. Liability for damages to third parties under this Agreement shall be apportioned 
according to principles of comparative fault as provided under California law. A 
Party shall indemnify the other Party to the extent of its respective liability. A 
Party shall be solely liable for damages to third parties arising or related directly 
or indirectly to that Party's own negligence. The Parties' liability to third parties 
under this Agreement shall be several only, not joint. Artist's liability shall be 
determined in conformance with her status as an independent contractor; the 
City shall not direct or have any responsibility for the activities of the Artist in 
performing the Work under this Contract. 

C. As required by San Francisco Administrative Code section 21.21 (Infringement 
Indemnity), Artist shall indemnify and hold City harmless from all loss and liability, 
including attorneys' fees, court costs and all other litigation expenses for any 
infringement of the patent rights, copyright, trade secret or any other proprietary 
right or trademark, and all other intellectual property claims of any person or 
persons in consequence of the use by City, or any of its officers or agents, of 
articles or services to be supplied in the performance of this Agreement. 

12. Incidental and Consequential Damages. 

Neither Party shall be responsible for incidental and consequential damages resulting in 
whole or in part from the acts or omissions or delay of the other Party (regardless of 
whether any claim is based on contract or tort) for any special, consequential, indirect or 
incidental damages (including, but not limited to, lost profits) arising out of or in 
connection with this Agreement or the Work performed in connection with this 
Agreement. 

13. Artist's Incapacity. 

Should Artist die, become ill, injured or otherwise incapacitated (collectively, 
"incapacitated") such that Artist is unable to work for any period exceeding 30 days 
(whether consecutive or non-consecutive), any delay arising out of such incapacity will 
be allowed by City whenever it is practicable to do so, considering the facts and 
circumstances of the Work, the Project, the Architect, the Construction Contractor and 
the SFMTA. City may require Artist to provide medical certification of any claimed 
incapacity. In the event Artist is incapacitated such that Artist is unable to work for a 
period exceeding a total of 30 days (whether consecutive or non-consecutive), City may, 
at its option, undertake to complete and install the Work in Artist's absence, so long as 
the final Artwork is substantially similar to that designed by Artist. If City undertakes to 
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complete the Work, City shall give due consideration to Artist's suggestions and the 
Artist may disclaim authorship of the Work. If City exercises its option to implement the 
Artwork in Artist's absence, any compensation paid or payable to Artist shall be reduced 
by the costs and expenditures of City in completion and installation of the Work. In case 
of incapacity exceeding 30 days, the following person shall be Artist's representative vis­
a-vis the City for purposes of this Section 13 (Timely Provision of Services; Damages for 
Delayed Performance; Liquidated Damages): Zhen Jun Zhao, 1331 Stockton Street, 
#442, San Francisco, CA 94133, (415) 601-6062, Artwhois@gmail.com_ unless 
otherwise directed in writing by the Artist. 

14. Artist's Default; Remedies. 

a. Events of Default. Each of the following shall constitute an event of default ("Event 
of Def a ult") under this Agreement: 

(1) Artist fails or refuses to perform or observe any term, covenant or condition 
contained in any of the following Sections of this Agreement: 

10. Insurance 
18. Subcontracting and Assignment Prohibited 
21. Warranty of Title 
30. Submitting False Claims; Monetary Penalties 
32. Taxes 
38. Drug-Free Workplace Policy 
53. Compliance with Laws 
56. Protection of Private Information 
57. Graffiti Removal 

(2) Artist's failure or refusal to perform or do any act required of Artist in this 
Agreement, including unexcused failure to meet the delivery deadlines or to conform the 
Work to the Contract Documents approved by the Commission; 

(3) Artist (a) is generally not paying its debts as they become due, (b) files, or 
consents by answer or otherwise to the filing against it of, a petition for relief or 
reorganization or arrangement or any other petition in bankruptcy or for liquidation or to 
take advantage of any bankruptcy, insolvency or other debtors' relief law of any 
jurisdiction, (c) makes an assignment for the benefit of its creditors, (d) consents to the 
appointment of a custodian, receiver, trustee or other officer with similar powers of Artist 
or of any substantial part of Artist's property or (e) takes action for the purpose of any of 
the foregoing; 

(4) A court or government authority enters an order (a) appointing a custodian, 
receiver, trustee or other officer with similar powers with respect to Artist or with respect 
to any substantial part of Artist's property, (b) constituting an order for relief or approving 
a petition for relief or reorganization or arrangement or any other petition in bankruptcy 
or for liquidation or to take advantage of any bankruptcy, insolvency or other debtors' 
relief law of any jurisdiction or (c) ordering the dissolution, winding-up or liquidation of 
Artist; 

b. Termination in the Case of Default. On or after any event of Artist default, City 
shall have the right to exercise its legal and equitable remedies. City's remedies include 
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the right to terminate this Agreement upon written notice to Artist (setting forth with 
specificity the basis for the Commission's termination), or to seek specific performance 
of all or any part of this Agreement. Upon termination by the Commission, this 
Agreement shall be of no further force or effect. The date of termination shall be 5 
calendar days from the Commission's dispatch of notice of termination, unless a later 
termination date is specified in the notice of termination. The Commission may rescind 
the notice of termination or extend the date for termination, but no rescission or 
extension is valid unless it is in writing and approved by resolution of the Commission. 

c. Opportunity to Cure. In its sole discretion, the Commission may give Artist a grace 
period and opportunity to cure any default. Such grace period may be up to 35 Days 
after dispatch of written notice from the Commission setting forth the nature of the 
default and the requirements to cure. 

d. No Obligation to Pay. Except as specifically provided in this Agreement, City shall 
have absolutely no payment or other obligations to Artist for any work or service 
completed, begun or contemplated by Artist subsequent to termination of this Agreement 
for any reason. 

e. Remedies are Cumulative. These remedies are in addition to all other remedies 
available to either Party under this Agreement or under applicable federal, state or local 
laws should the other Party fail to comply with the terms of this Agreement. 

15. Termination for Convenience. 

a. City shall have the option, in its sole discretion, to terminate this Agreement, at any 
time during the term hereof, for convenience and without cause. City shall exercise this 
option by giving Artist written notice of termination. The notice shall specify the date on 
which termination shall become effective. As described below in subsection c., City shall 
pay Artist for services rendered prior to the date of termination. 

b. Upon receipt of the notice, Artist shall commence and perform, with diligence, all 
actions necessary on the part of Artist to effect the termination of this Agreement on the 
date specified by City and to minimize the liability of Artist and City to third Parties as a 
result of termination. All such actions shall be subject to the prior approval of City. Such 
actions shall include, without limitation: 

( 1) Halting the performance of all services and other work under this 
Agreement on the date(s) and in the manner specified by City. 

(2) Not placing any further orders or subcontracts for materials, services, 
equipment or other items. 

(3) Terminating all existing orders and subcontracts. 

(4) At City's direction, assigning to City any or all of Artist's right, title, and 
interest under the orders and subcontracts terminated. Upon such assignment, City 
shall have the right, in its sole discretion, to settle or pay any or all claims arising out of 
the termination of such orders and subcontracts. 

(5) Subject to City's approval, settling all outstanding liabilities and all claims 
arising out of the termination of orders and subcontracts. 
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(6) Completing performance of any services or work that City designates to be 
completed prior to the date of termination specified by City. 

(7) Taking such action as may be necessary, or as the City may direct, for the 
protection and preservation of any property related to this Agreement which is in the 
possession of Artist and in which City has or may acquire an interest. 

c. Within 30 Days after the specified termination date, Artist shall submit to City an 
invoice, which shall set forth each of the following as a separate line item: 

(1) The reasonable cost to Artist, without profit, for all services and other work 
City directed Artist to perform prior to the specified termination date, for which services 
or work City has not already tendered payment. Reasonable costs may include a 
reasonable allowance for actual overhead, not to exceed a total of 10% of Artist's direct 
costs for services or other work. Any overhead allowance shall be separately itemized. 
Artist may also recover the reasonable cost of preparing the invoice. 

(2) A reasonable allowance for profit on the cost of the services and other work 
described in the immediately preceding subsection (1 ), provided that Artist can establish, 
to the satisfaction of City, that Artist would have made a profit had all services and other 
work under this Agreement been completed, and provided further, that the profit allowed 
shall in no event exceed 5 percent of such cost. 

(3) The reasonable cost to Artist of handling material or equipment returned to 
the vendor, delivered to the City or otherwise disposed of as directed by the City. 

(4) A deduction for the cost of materials to be retained by Artist, amounts 
realized from the sale of materials and not otherwise recovered by or credited to City, 
and any other appropriate credits to City against the cost of the services or other work. 

d. In no event shall City be liable for costs incurred by Artist or any of its subcontractors 
after the termination date specified by City, except for those costs specifically 
enumerated and described in the immediately preceding subsection (c). Such non­
recoverable costs include, but are not limited to, anticipated profits on this Agreement, 
post-termination employee salaries, post-termination administrative expenses, post­
termination overhead or unabsorbed overhead, attorneys' fees or other costs relating to 
the prosecution of a claim or lawsuit, prejudgment interest, or any other expense which 
is not reasonable or authorized under such subsection (c). 

e. In arriving at the amount due to Artist under this Section, City may deduct: (1) all 
payments previously made by City for work or other services covered by Artist's final 
invoice; (2) any claim which City may have against Artist in connection with this 
Agreement; (3) any invoiced costs or expenses excluded pursuant to the immediately 
preceding subsection (d); and (4) in instances in which, in the opinion of the City, the 
cost of any service or other work performed under this Agreement is excessively high 
due to costs incurred to remedy or replace defective or rejected services or other work, 
the difference between the invoiced amount and City's estimate of the reasonable cost 
of performing the invoiced services or other work in compliance with the requirements of 
this Agreement. 

f. City's payment obligation under this Section shall survive termination of this 
Agreement. 

16. Rights and Duties Upon Termination or Expiration. 
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If the Commission terminates this Agreement for any reason, City shall be automatically 
vested with title to any Work produced under this Agreement up to the date of 
termination. Artist shall deliver any such Work to City in the manner, at the times, and to 
the extent directed by City. If termination is due to the default of Artist, City may, at its 
option, require Artist to refund to City any interim payments received under the 
Agreement; in such case, City may transfer title to the Work to Artist. This Section and 
the following sections shall survive termination or expiration of this Agreement: 

7. Payment Does Not Imply Acceptance of Work; Approval and Final 
Acceptance 

9. Independent Contractor; Payment of Taxes and Other Expenses 
10. Insurance 
11. Liability and Indemnification 
12. Incidental and Consequential Damages 
17. Artist's Availability 
20. License of Copyright and Ownership of the Designs 
21. Artist's Warranties 
22. Artist's Moral Rights; City's Ownership Rights 
23. Intellectual Property and Publicity Rights 
27. Audit and Inspection of Records; Reports 
30. Submitting False Claims; Monetary Penalties 
31. Disallowance, Disputed Amounts, and Debarment 
32. Taxes 
48. Modification of Agreement 
49. Administrative Remedy for Agreement Interpretation 
50. Agreement Made in California; Venue 
51. Construction of Agreement 
52. Entire Agreement 
55. Severability 
56. Protection of Private Information 
57. Graffiti Removal 

Subject to the immediately preceding sentence, upon termination of this Agreement prior 
to expiration of the term specified in Section 2, this Agreement shall terminate and be of 
no further force or effect. Artist shall transfer title to City, and deliver in the manner, at 
the times, and to the extent, if any, directed by City, any work in progress, completed 
work, supplies, equipment, and other materials produced as a part of, or acquired in 
connection with the performance of this Agreement, and any completed or partially 
completed work which, if this Agreement had been completed, would have been 
required to be furnished to City. This subsection shall survive termination of this 
Agreement. 

17. Artist's Availability. 

Artist shall be available to meet in San Francisco with the Architect, SFMTA and 
Commission staff, and others as the SFMTA and the Commission may require to ensure 
the completion of the Designs and the fabrication and installation of the Artwork. 
Compensation for attendance at such meetings is included in the Artist's Fee. 

18. Subcontracting and Assignment Prohibited 
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The Work to be performed under this Agreement is unique and personal. Artist shall 
keep the Work under Artist's control and shall not assign or subcontract the Work, in 
whole or in part. Neither Party shall, on the basis of this Agreement, contract on behalf 
of or in the name of the other Party. An agreement made in violation of this provision 
shall confer no rights on any Party and shall be null and void. 
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19. Notices to the Parties; Department Liaison. 

a. Notices. Unless otherwise indicated elsewhere in this Agreement, all written 
communications sent by the Parties may be by U.S. mail or by fax, and shall be 
addressed as follows: 

To Commission: 

To Artist: 

Jennifer Lovvorn 
Public Art Project Manager 
San Francisco Arts Commission 
25 Van Ness Avenue, Suite 345 
San Francisco, CA 94102 
Attn: Jennifer Lovvorn 
Phone: ( 415) 252-4637 
Fax: (415) 252-2595 
Email: Jennifer.Lovvorn@sfgov.org 

Yumei Hou 
1590 Broadway Street, Apt. 2115 
San Francisco, CA 94109 
Phone: 415-203-7452 
Email: Papercutlady@Yahoo.Com 

Any notice of default shall be sent by registered mail. 

Any change in the designation of the person or address to which submittals, requests, 
notices and reports shall be delivered is effective when the other Party has received 
written notice of the change. 

b. Department Liaison. In performing the services provided for in this Agreement, 
Artist's liaison with the Arts Commission will be Jennifer Lovvorn, or other person, 
designated by the Commission as Public Art Project Manager for the Central Subway 
Project. 

Ownership Of Designs And Artwork 

20. License of Copyright and Ownership of the Designs. 

a. Title Transfer. As provided in this Agreement, and except in the case of termination 
of this Agreement prior to the conclusion of Step 3, title to the Designs shall transfer 
from Artist to City upon the Commission's Final Acceptance of the Designs at the 
Conclusion of Step 3. Title transfer shall be self-executing upon Commission's Final 
Acceptance of the Designs at Step 3. Artist will cooperate in providing to City any 
title transfer documents, and other documents as the City may request or require 
during or after the Term of this Agreement. 

b. Copyright and License of the Designs; Reproduction of Designs. Artist retains 
the copyright to the Designs and the artistic ideas presented in those Designs. In 
consideration of the compensation paid under this Agreement, Artist grants to the 
City an irrevocable, unlimited, nonexclusive license to use the Designs to fabricate 
the Artwork and to use the Designs for any other purpose that the City deems 
appropriate, including but not limited to reproduction of the Designs without limitation 
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in promotional and informational materials, pamphlets, tangible objects, and two and 
three dimensional reproductions of the Artwork. The City shall provide appropriate 
attribution to the Artist in any reproduction of the Designs or Artwork. 

c. Documents and Designs. Conceptual Designs, Design Development Documents, 
Construction Documents, Samples, Mock-ups and all other documents prepared and 
submitted by Artist or by the Consultant to the Commission in collaboration with the 
Artist to the Commission pursuant to this Agreement shall belong to the City. Artist 
may retain originals of such documents and items and provide copies to City. 

d. Changes. In fabricating the Artwork from the Designs, the City will avoid substantive 
changes to the Designs, and will allow the Artist to review and provide timely 
comments concerning the fabrication and installation of the Artwork to ensure that 
the Artist's intention and vision for the Artwork is realized insofar as the City may 
deem practicable. But the City shall have the right to use the Designs and fabricated 
Artwork as it sees fit. 

e. Attribution. If the Artist approves of the Artwork as finally fabricated and installed, 
the City shall provide appropriate signs at the Site attributing the Artwork to the Artist. 
If the Artist objects to the Artwork as finally fabricated and/or installed, the City shall 
at Artist's request not place any signs or other notices or voluntarily provide other 
information to the public attributing the Artwork to the Artist. 

21. Warranty of Title 

Artist represents and warrants that Artist is the sole author of the Designs and that Artist 
is the sole owner of any and all copyrights pertaining to the Designs. Artist further 
represents that the Designs are free and clear of any liens and that there are no 
outstanding disputes in connection with property rights, intellectual property rights or any 
other rights in the Designs. 

22. Artist's Moral Rights; City's Ownership Rights. 

a. The Commission, having expended considerable public funds to commission the 
Designs and (if the fabricated) the Artwork, and pursuant to its Charter responsibilities, 
intends to display the Designs as realized by the fabricated Artwork at the Site as 
originally envisioned by Artist and to maintain the Artwork in good condition. Public 
artworks commissioned by the Commission are sometimes integrated into a site such 
that they become an integral, permanent and site-specific part of the building's 
architecture or landscaped environment and removal of the Artwork would result in 
significant changes to the Artwork and the building's architecture. City, however, shall 
preserve complete authority to operate and manage City property as it deems to be in 
the public's interest. Therefore, City retains the absolute right to Alter the Artwork in 
City's sole judgment. For example, City may Alter the Artwork to eliminate hazards, to 
comply with the ADA, to otherwise aid City in the management of its property and affairs, 
or to remedy neglect or accident. If, during or after the term of this Agreement, City finds 
the Site to be inappropriate, City has the right to install the Artwork at an alternate 
location that City chooses in its sole discretion or not install the Artwork at all. If the 
Artwork is free-standing such that it can be removed without significant damage to the 
Artwork or the Site, and if the Commission authorizes the removal of the Artwork, the 
Commission shall take reasonable precautions to minimize Alteration of the Artwork 
during removal. 
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b. With respect to the Artwork produced under this Agreement, and in consideration of 
the procedures and remedies specified in this Agreement, Artist waives any and all 
claims, arising at any time and under any circumstances, against City, its officers, 
agents, employees, successors and assigns, arising under the federal Visual Artists 
Rights Act (17 U.S.C. §§106A and 113(d)), the California Art Preservation Act (Cal. Civil 
Code §§987 et seq.), and any other local, state, federal or international laws that convey 
rights of the same nature as those conveyed under 17 U.S.C. §106A, Cal. Civil Code 
§§987 et seq., or any other type of moral right protecting the integrity of works of art. If 
the Designs (and if fabricated) and the Artwork is incorporated into a building such that 
the Artwork cannot be removed from the building without Alteration of the Artwork, Artist 
waives any and all such claims against any future owners of the Site, and its agents, 
officers and employees, for Alteration of the Artwork. 

c. If City intends to take any action with respect to the Site or the Artwork that would 
Alter the Artwork, other than routine cleaning and maintenance, the following procedures 
shall apply: 

(1) Notice. Where time permits, Commission shall make reasonable good faith 
efforts to notify Artist at least 20 calendar days prior to authorizing any Alteration of the 
Artwork, at the last phone number or address provided by Artist to the Commission's 
Collections Manager. Where time does not permit prior to Alteration of the Artwork - for 
example, in cases of public hazard, accident or unauthorized Alteration - Commission 
shall notify Artist within 30 calendar days after such Alteration. 

(2) Consultation. After receiving such notice, Artist shall consult with City to 
determine whether the Artwork can be restored or relocated, and to attempt to come to a 
mutually agreeable plan for disposition of the Artwork. Such consultation shall be 
without charge by Artist unless otherwise specifically agreed in writing. If City intends to 
remove the Artwork, Artist shall consult regarding methods to minimize or repair any 
Alteration to the Artwork caused by such removal and the potential costs of such 
removal. 

(3) Restoration. If the Artwork is Altered, with or without prior notice to Artist, 
and City intends to maintain the Artwork on display, City will make a reasonable good 
faith effort to engage Artist in the restoration of the Artwork and to compensate Artist for 
Artist's time and efforts at fair market value, which may be the subject of a future 
Agreement between Artist and City. However, City has no obligation under this 
Agreement to restore the Artwork to its original condition, to compensate Artist for any 
restoration work, or to maintain the Artwork on display. If Artist fails or refuses to 
negotiate with City in good faith with respect to any restoration, City may contract with 
any other qualified art conservator or artist for such restoration. During Artist's lifetime, 
City shall make best efforts not to display or deaccession only a portion of the Artwork 
without Artist's consent. 

(4) Remedies. If City breaches any of its obligations under this Section, Artist's 
remedies shall be limited as follows: If City inadvertently fails to provide a required prior 
notice of Alteration, City will provide notice as soon as it discovers the omission, and 
before Alteration of the Artwork if that remains possible. If City Alters the Artwork 
without providing Artist a required prior notice of Alteration, Artist shall be given the first 
right of refusal to restore the Artwork at the same location and City shall make 
reasonable efforts to provide funding for the restoration to the extent such restoration is 
practicable. If City funds cannot be made available after reasonable efforts are made to 
secure such funding, Artist may, but is not obligated to, restore the Artwork at Artist's 
expense. If Artist elects not to restore the Artwork, City may retain another artist or 
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conservator to restore it, or may Alter the Artwork in any manner, at City's sole 
discretion. 

d. If City Alters the Artwork without Artist's consent in a manner that is prejudicial to 
Artist's reputation, Artist retains the right to disclaim authorship of the Artwork in 
accordance with California Civil Code §987(d) and 17 U.S.C. §106A{a)(2) and the City 
shall discontinue authorization to the Artist. 

e. Except as provided in this Agreement, with respect to third Parties who are not 
officers, employees, agents, successors or assigns of City, Artist retains Artist's moral 
rights in the Artwork, as established in the Visual Artists Rights Act (17 U.S.C. §§106A 
and 113(d)), the California Art Preservation Act (Cal. Civil Code §§987 and 989), or any 
other local, state, federal or international moral rights laws that protect the integrity of 
works of art. Accordingly, nothing herein shall prevent Artist from pursuing a claim for 
Alteration of the Artwork against a third Party who is not an officer, employee, agent, 
successor or assign of City. City has no obligation to pursue claims against third Parties 
to remedy or prevent Alteration of the Artwork. However, as owner of the Artwork, City 
may pursue claims against third Parties for damages or to restore the Artwork if the 
Artwork has been Altered without City's authorization. 

23. Intellectual Property and Publicity Rights. 

a. Copyright. Subject to usage rights and licenses granted to City hereunder, Artist 
shall retain all copyrights to the Designs. 

b. City's Intellectual Property License. To the extent that Artist retains any rights to 
the Designs or to the Artwork, Artist grants to City, and to City's agents, authorized 
contractors and assigns, an unlimited, non-exclusive and irrevocable license to do the 
following with respect to the Designs, the Artwork fabricated from the Designs, and any 
other original works of authorship created under this Agreement, whether in whole or in 
part, in all media (including electronic and digital) throughout the universe: 

(1) Implementation, Use and Display. City may use and display the Designs 
and the Artwork fabricated from the Designs . To the extent the Designs involves design 
elements that are incorporated by City into the design of the Site, City may implement 
such elements at the Site. 

(2) Reproduction and Distribution. City may make and distribute, and authorize 
the making, display and distribution of, photographs and other two-dimensional 
reproductions of the Designs and of the Artwork fabricated from the Designs. City may 
use such reproductions for any City-related purpose, including advertising, educational 
and promotional materials, brochures, books, flyers, postcards, print, broadcast, film, 
electronic and multimedia publicity, gifts for the Commission benefactors, documentation 
of City's Civic Art Collection, and catalogues or similar publications. City shall ensure 
that such reproductions are made in a professional and tasteful manner, in the sole and 
reasonable judgment of the Commission. The proceeds from the sale of any such 
reproductions shall be used to maintain and support City's Civic Art Collection or for any 
other public purposes that City deems appropriate. The license granted hereunder does 
not include the right to create 3-dimensional reproductions on items such as tote-bags, 
T-shirts, coffee mugs and similar merchandise. Such reproductions may only be created 
pursuant to separate license agreements with Artist. 

(3) Public Records Requests. Any documents provided by Artist to City are 
public records and City may authorize third Parties to review and reproduce such 
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documents pursuant to public records laws, including the San Francisco Sunshine 
Ordinance and California Public Records Act. 

c. Third Party Infringement. The Commission is not responsible for any third Party 
infringement of Artist's copyright and not responsible for protecting the intellectual 
property rights of Artist. 

d. Credit. Artist hereby agrees that all formal references to the Designs or the Artwork 
and any reproductions of the Designs or the Artwork in any form shall include the 
following credit: "Artist Yumei Hou; Collection of the City and County of San Francisco, 
San Francisco Arts Commission." City shall credit Artist for the Artwork upon publication 
of any two dimensional reproductions of the Artwork. 

e. Publicity. City shall have the right to use Artist's name, likeness, and biographical 
information, in connection with the display or reproduction and distribution of the Designs 
and the Artwork including all advertising and promotional materials regarding City or the 
Commission. Artist shall be reasonably available to attend any inauguration or 
presentation ceremonies relating to the public dedication of the Artwork. 

f. Trademark. In the event that City's use of the Design creates trademark, service 
mark or trade dress rights in connection with the Design, City shall have an exclusive 
and irrevocable right in such trademark, service mark, or trade dress. 

g. Unique. Artist warrants that the Designs and the resulting Artwork as expressed in 
the Proposal that the Commission may accept at the Conclusion of Step 4 (see Section 
3) is an edition of one, and that neither Artist nor Artist's agents will execute or authorize 
another to execute another work of the same or substantially similar image, design, 
dimensions and materials as the Artwork. Artist may create works that utilize or 
incorporate various individual art elements that comprise the Artwork, so long as the 
work utilizing or incorporating such individual elements (1) does not consist 
predominantly of such elements (2) is not the same or substantially similar in image, 
design, dimensions and materials as the Artwork, and (3) is not displayed in an 
environment that is the same or substantially similar to the environment in which the 
Artwork is to be displayed at the Site. This warranty shall continue in effect for a period 
consisting of the life of Artist plus 70 years or for the duration of the Artwork's copyright 
protected status, whichever is longer, and shall be binding on Artist and Artist's heirs and 
assigns. In the case where Artist Team is comprised of two or more individual persons 
or a group of people, the measuring life shall be the life of the last surviving individual 
person comprising Artist Team. Recognizing that City has no adequate remedy at law 
for Artist's violation of this warranty, Artist agrees that, in the event Artist breaches this 
warranty, City shall be entitled to enjoin Artist's breach. Nothing hereunder shall be 
construed to constrain Artist from creating posters, note cards, or other reproductions of 
the Artwork with appropriate credit to the Commission. 

h. Resale Royalty. If City sells the Artwork as a fixture to real property, and if the 
resale value of the Artwork is not itemized separately from the value of the real property, 
the Parties agree that the resale price of the Artwork shall be presumed to be less than 
the purchase price paid by City under this Agreement. Thus, City has no obligation to 
pay resale royalties pursuant to California Civil Code §986 or any other law requiring the 
payment of resale royalties. If City sells the Artwork as an individual piece, separate 
from or itemized as part of a real property transaction, City shall pay to Artist a resale 
royalty to the extent required by law, based upon the sale price of the Artwork. 

Yumei Hou - Central Subway Project Artwork Design Agreement 9-13-11 Page 26 

n .. ptc'as201111000387\00725234 



24. Maintenance of Artwork. 

The City shall be responsible for ongoing maintenance of the Artwork only as provided 
herein. Although City strives to maintain the Civic Art Collection in good repair and 
condition, City is not required by this Agreement to maintain the Artwork to any particular 
standard. City may determine to allow the Artwork to deteriorate in accordance with the 
Artwork's temporary life span, if deemed appropriate by City or if City lacks sufficient 
funds for required maintenance and/or conservation. If the Artwork suffers deterioration, 
City shall have sole discretion to determine whether to remove the Artwork from display 
as a result of deterioration, whether to replace any portion of the Artwork or translate any 
component into new media, or whether to maintain the Artwork on display despite its 
deteriorated condition. 

The anticipated life span of the Artwork is twenty five (25) years from the date of final 
acceptance by the Commission. After that time, the Commission in its sole discretion 
may re-evaluate the Artwork to determine if it retains its identity as a work of art and, if 
not, whether to take appropriate action, including the possibility of destroying the 
Artwork. If the Commission determines that, through decay, vandalism or other forces, 
the Artwork has lost its integrity to the point where it should be destroyed, the 
Commission shall first offer the Artwork to Artist tree of charge. 

General Provisions 

25. Certification of Funds; Budget and Fiscal Provisions; Termination in the Event of 
Non- Appropriation. 

This Agreement is subject to the budget and fiscal provisions of City's Charter. Charges 
will accrue only after prior written authorization certified by the Controller. City's 
obligation under this Agreement shall not at any time exceed the amount certified for the 
purpose and period stated in such certification. 

This Agreement will terminate without penalty, liability or expense of any kind to City at 
the end of any fiscal year if funds are not appropriated for the next succeeding fiscal 
year. If funds are appropriated for a portion of the fiscal year, this Agreement will 
terminate, without penalty, liability or expense of any kind at the end of the term for 
which funds are appropriated. 

City has no obligation to make appropriations for this Agreement in lieu of appropriations 
for new or other agreements. City budget decisions are subject to the discretion of the 
Mayor and the Board of Supervisors. The Controller is not authorized to make payments 
on any contract for which funds have not been certified as available in the budget or by 
supplemental appropriation. Artist's assumption of risk of possible non-appropriation is 
part of the consideration for this Agreement. 

THIS SECTION 25 CONTROLS AGAINST ANY AND ALL OTHER PROVISIONS OF 
THIS AGREEMENT. 
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26. Non-waiver of Rights. 

The omission by either Party at any time to enforce any default or right reserved to it, or 
to require performance of any of the terms, covenants, or provisions thereof by the other 
Party at the time designated, shall not be a waiver of any such default or right to which 
the Party is entitled, nor shall it in any way affect the right of the Party to enforce such 
provisions thereafter. 

27. Audit and Inspection of Records; Reports. 

a. Audit and Inspection of Records. Artist agrees to maintain and make available to 
City, during regular business hours, accurate books and accounting records relating to 
its work under this Agreement. Artist will permit City to audit, examine and make 
excerpts and transcripts from such books and records, and to make audits of all 
invoices, materials, payrolls, records or personnel and other data related to all other 
matters covered by this Agreement, whether funded in whole or in part under this 
Agreement. Artist shall maintain such data and records in an accessible location and 
condition for a period of not less than five years after final payment under this 
Agreement or until after final audit has been resolved, whichever is later. The State of 
California or any federal agency having an interest in the subject matter of this 
Agreement shall have the same rights conferred upon City by this Section. 

b. Records. Artist shall submit written reports as requested by the Commission. The 
Commission shall determine the format for the content of such reports. The timely 
submission of all reports is a necessary and material term and condition of this 
Agreement. The reports, including any copies, shall be submitted on recycled paper and 
printed on double-sided pages to the maximum extent possible. 

28. Conflict of Interest. 

Through its execution of this Agreement, Artist acknowledges that it is familiar with the 
provision of Section 15.103 of the City's Charter, Article Ill, Chapter 2 of City's Campaign 
and Governmental Conduct Code, and Section 87100 et seq. and Section 1090 et seq. 
of the Government Code of the State of California, and certifies that it does not know of 
any facts which constitutes a violation of said provisions and agrees that it will 
immediately notify the City if it becomes aware of any such fact during the term of this 
Agreement. 

29. Left blank by agreement of Parties. 

30. Submitting False Claims; Monetary Penalties. 

Pursuant to San Francisco Administrative Code sections 6.80 to 6.83 and 21.35, and 
pursuant to applicable federal law, any contractor (including Artist), subcontractor or 
consultant who submits a false claim shall be liable to the City for the statutory penalties 
set forth in those ordinances and statutes, including but not limited to statutory fines, 
treble damages, costs and attorneys fees. The text of Sections 6.80 to 6.83 and 21.35, 
along with the entire San Francisco Administrative Code are available on the web at 
http://www.municode.com/Library/clientCodePage.aspx?clientlD=4201. Artist or any 
contractor, subcontractor or consultant will be deemed to have submitted a false claim to 
the City if the contractor, subcontractor or consultant: (a) knowingly presents or causes 
to be presented to an officer or employee of the City a false claim or request for payment 
or approval; (b) knowingly makes, uses, or causes to be made or used a false record or 
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statement to get a false claim paid or approved by the City; (c) conspires to defraud the 
City by getting a false claim allowed or paid by the City; (d) knowingly makes, uses, or 
causes to be made or used a false record or statement to conceal, avoid, or decrease an 
obligation to pay or transmit money or property to the City; or (e) is a beneficiary of an 
inadvertent submission of a false claim to the City, subsequently discovers the falsity of 
the claim, and fails to disclose the false claim to the City within a reasonable time after 
discovery of the false claim. Artist agrees that remedies under local law are cumulative 
and in addition to the remedies and penalties provided for false claims under federal law. 

31. Disallowance, Disputed Amounts, and Debarment. 

a. If Artist claims or receives payment from City for a service, reimbursement for which 
is later disallowed by the State of California or United States Government, Artist shall 
promptly refund the disallowed amount to City upon City's request. At its option, City 
may offset the amount disallowed from any payment due or to become due to Artist 
under this Agreement or any other agreement between the Artist and the City. 

b. Any Compensation or reimbursement received by Artist under this Agreement does 
not constitute a final decision or waiver of decision by the City as to whether said 
payment meets the terms and requirements of this Agreement. If following audit or other 
review, the City determines that the Artist and/or subconsultants are not entitled to 
certain compensation requested or received, the City shall notify the Artist stating the 
reasons therefore. 

c. Acceptance of the Artwork, or any portion of the Work under this Agreement, will not 
Alter Artist's or a subconsultant's obligations to return any funds due the City as a result 
of later refunds, corrections, or other transactions, nor Alter the SFMTA or its funding 
agencies' rights to disallow or otherwise not recognize costs on the basis a later audit or 
other review. The City may reasonably withhold payment to the Artist pending 
resolution, in an amount equal to questioned, disputed or disapproved amounts, or for 
work. not satisfactorily completed or delivered as required by this Agreement or for 
amounts incurred by the City in connection with the Artist's negligent errors or 
omissions. Payments for other amounts due on the same or other invoice· shall not be 
unreasonably withheld or delayed. 

d. By executing this Agreement, Artist certifies that Artist is not suspended, debarred or 
otherwise excluded from participation in federal assistance programs. Artist 
acknowledges that this certification of eligibility to receive federal funds is a material term 
of the Agreement. 

32. Taxes. 

a. Except as specifically provided herein, any taxes levied upon the Agreement, the 
transaction, or the equipment or services delivered under this Agreement, including 
possessory interest taxes and California sales and use taxes, shall be paid by Artist. To 
the extent allowed by law, the costs to Artist of sales, use, and possessory interest taxes 
arising out of the Work performed under this Agreement are Reimbursable Expenses. 

b. Artist recognizes and understands that this Agreement may create a "possessory 
interest" for property tax purposes. Generally, such a possessory interest is not created 
unless the Agreement entitles the Artist to possession, occupancy, or use of City 
property for private gain. Only agencies with jurisdiction over tax matters have the 
authority to determine if a possessory interest has been created; the Commission and 

Yumei Hou - Central Subway Project Artwork Design Agreement 9-13-11 Page 29 

n:'ptclas2011\ 1000387\00725234 



SFMTA have no authority to make such determination. If a taxing authority determines 
that a possessory interest is created, then the following shall apply: 

(1) Artist, on behalf of himself and any permitted successors and assigns, 
recognizes and understands that Artist, and any permitted successors and assigns, may 
be subject to real property tax assessments on the possessory interest; 

(2) Artist, on behalf of himself and any permitted successors and assigns, 
recognizes and understands that the creation, extension, renewal, or assignment of this 
Agreement may result in a "change in ownership" for purposes of real property taxes, 
and therefore may result in a revaluation of any possessory interest created by this 
Agreement. Artist accordingly agrees on behalf of herself and its permitted successors 
and assigns to report on behalf of City to the County Assessor the information required 
by Revenue and Taxation Code section 480.5, as amended from time to time, and any 
successor provision. 

(3) Artist, on behalf of himself and any permitted successors and assigns, 
recognizes and understands that other events also may cause a change of ownership of 
the possessory interest and result in the revaluation of the possessory interest (see, e.g., 
Rev. & Tax. Code section 64, as amended from time to time). Artist accordingly agrees 
on behalf of herself and its permitted successors and assigns to report any change in 
ownership to the County Assessor, the State Board of Equalization or other public 
agency as required by law. 

(4) Artist further agrees to provide such other information as may be requested 
by City to enable City to comply with any reporting requirements for possessory interests 
that are imposed by applicable law. 

(5) The Commission and the SFMTA consider Artist's presence on SFMTA property 
while performing Work under this Contract to be necessary to the Work and a 
convenience to the Project. Taxes for any possessory interest created by the Artist's 
presence on SFMTA property will be considered a Reimbursable Expense. 

33. Earned Income Credit {EiC) Forms. 

THIS SECTION 33 SHALL ONLY APPLY IF ARTIST HAS EMPLOYEES DURING THE TERM 
OF THIS AGREEMENT. 

Administrative Code section 120 requires that employers provide their employees with 
IRS Form W-5 (The Earned Income Credit Advance Payment Certificate) and the IRS 
EiC Schedule, as set forth below. Employers can locate these forms at the IRS Office, 
on the Internet, or anywhere that Federal Tax Forms can be found. 

Artist shall provide EiC Forms to each Eligible Employee at each of the following times: 
(i) within thirty days following the date on which this Agreement becomes effective 
(unless Artist has already provided such EiC Forms at least once during the calendar 
year in which such effective date falls); (ii) promptly after any Eligible Employee is hired 
by Artist; and (iii) annually between January 1 and January 31 of each calendar year 
during the term of this Agreement. 

Failure to comply with any requirement contained in subparagraph (a) of this Section 
shall constitute a material breach by Artist of the terms of this Agreement. If, within thirty 
days after Artist receives written notice of such a breach, Artist fails to cure such breach 
or, if such breach cannot reasonably be cured within such period of thirty days, Artist 
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fails to commence efforts to cure within such period or thereafter fails to diligently pursue 
such cure to completion, City may pursue any rights or remedies available under this 
Agreement or under applicable law. 

Any Subcontract entered into by Artist shall require the subcontractor to comply, as to 
the subcontractor's Eligible Employees, with each of the terms of this section. 

Capitalized terms used in this Section and not defined in this Agreement shall have the 
meanings assigned to such terms in Section 120 of the San Francisco Administrative 
Code. 

34. Small Business Enterprise Program. 

THIS SECTION 34 SHALL ONLY APPLY IF ARTIST HAS EMPLOYEES DURING THE TERM 
OF THIS AGREEMENT. 

a. General. The City is committed to a Small Business Enterprise Program ("SBE 
Program") for the participation of SBEs in contracting opportunities. An SBE is a for­
profit, small business concern with a three (3) year average gross revenue not 
exceeding Twelve Million Dollars ($12,000,000) and is certified under any of the 
following programs: the State of California's Small Business Program ("State Program"), 
the City and County of San Francisco's LBE Program ("City Program"), or the California 
Unified Certification Program ("Federal DBE Program"). 

b. Compliance with SBE Program. Artist shall comply with the SBE provisions 
contained in the attached Attachment G, which are incorporated by reference as though 
fully set forth herein, including, but not limited to, achieving and maintaining the SBE 
goal set for the total dollar amount awarded for the services to be performed under this 
Agreement. Failure of Artist to comply with any of these requirements shall be deemed 
a material breach of this Agreement. 

c. Artist must also comply with all applicable federal regulations regarding 
Disadvantaged Business Enterprise (DBE) participation, as set out in Title 49, Part 26 of 
the Code of Federal Regulations (49 C.F.R. Part 26), with respect to DBEs performing 
work under this Agreement. More information on federal DBE requirements can be 
found on the internet at: http://www.fta.dot.gov/library/admin/BPPM/ch?.html. 

35. Nondiscrimination; Penalties. 

SECTIONS 35b, 35c, and 35e SHALL ONLY APPLY IF ARTIST HAS EMPLOYEES DURING 
THE TERM OF THIS AGREEMENT. 

a. Artist Shall Not Discriminate. In the performance of this Agreement, Artist agrees 
not to discriminate on the basis of the fact or perception of a person's race, color, creed, 
religion, national origin, ancestry, age, sex, sexual orientation, gender identity, domestic 
partner status, marital status, disability or Acquired Immune Deficiency Syndrome or HIV 
status (AIDS/HIV status) against any employee of, any City employee working with, or 
applicant for employment with Artist, in any of Artist's operations within the United 
States, or against any person seeking accommodations, advantages, facilities, 
privileges, services, or membership in all business, social, or other establishments or 
organizations operated by Artist. 

b. Subcontracts. Artist shall incorporate by reference in all subcontracts the 
provisions of §12B.2(a), 12B.2(c)-(k), and 12C.3 of the San Francisco Administrative 
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Code and shall require all subcontractors to comply with such provisions. Artist's failure 
to comply with the obligations in this subsection shall constitute a material breach of this 
Agreement. 

c. Nondiscrimination in Benefits. Artist does not as of the date of this Agreement 
and will not during the term of this Agreement, in any of its operations in San Francisco, 
on real property owned by San Francisco, or where work is being performed for City 
elsewhere in the United States, discriminate in the provision of bereavement leave, 
family medical leave, health benefits, membership or membership discounts, moving 
expenses, pension and retirement benefits or travel benefits, as well as any benefits 
other than the benefits specified above, between employees with domestic partners and 
employees with spouses, and/or between the domestic partners and spouses of such 
employees, where the domestic partnership has been registered with a governmental 
entity pursuant to state or local law authorizing such registration, subject to the 
conditions set forth in §12B.2(b) of the San Francisco Administrative Code. 

d. Condition to Contract. As a condition to this Agreement, Artist shall execute the 
"Chapter 12B Declaration: Nondiscrimination in Contracts and Benefits" form (Form 
HRC-12B-101) with supporting documentation and secure the approval of the form by 
the HRC. 

e. Incorporation of Administrative Code Provisions by Reference. The provisions 
of Chapters 12B and 12C of the San Francisco Administrative Code are incorporated in 
this Section by reference and made a part of this Agreement as though fully set forth 
herein. Artist shall comply fully with and be bound by all of the provisions that apply to 
this Agreement under such Chapters, including but not limited to the remedies provided 
in such Chapters. Without limiting the foregoing, Artist understands that pursuant to 
§§128:2(h) and 12C.3(g) of the Administrative Code, a penalty of $50 for each person 
for each calendar day during which such person was discriminated against in violation of 
the provisions of this Agreement may be assessed against Artist and/or deducted from 
any payments due Artist. 

36. MacBride Principles-Northern Ireland. 

Pursuant to San Francisco Administrative Code §12.F.5, City urges companies doing 
business in Northern Ireland to move towards resolving employment inequities, and 
encourages such companies to abide by the MacBride Principles. City urges San 
Francisco companies to do business with corporations that abide by the MacBride 
Principles. By signing below, Artist acknowledges and agrees that Artist Team has read 
and understood this section. 

37. Tropical Hardwood and Virgin Redwood Ban. 

Artist shall not import, purchase, obtain, or use for any purpose, any tropical hardwood, 
tropical hardwood wood product, virgin redwood or virgin redwood wood product in the 
performance of this Agreement. 

38. Drug-Free Workplace Policy. 

Artist acknowledges that pursuant to the Federal Drug-Free Workplace Act of 1989, the 
unlawful manufacture, distribution, dispensation, possession, or use of a controlled 
substance is prohibited on City premises. Artist agrees that any violation of this 
prohibition by Artist, its employees, agents or assigns will be deemed a material breach 
of this Agreement. 
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39. Resource Conservation. 

Chapter 5 of the San Francisco Environment Code ("Resource Conservation") is 
incorporated herein by reference. Failure by Artist to comply with any of the applicable 
requirements of Chapter s·will be deemed a material breach of contract. 

40. Compliance with Americans with Disabilities Act. 

Artist acknowledges that, pursuant to the ADA, programs, services and other activities 
provided by a public entity to the public, whether directly or through Artist, shall be 
accessible to the disabled public. Artist shall provide the services specified in this 
Agreement in a manner that complies with the ADA. Artist shall not discriminate against 
disabled persons in the provision of services, benefits or activities provided under this 
Agreement and further agrees that any violation of this prohibition on the part of Artist, its 
employees, agents or assigns will constitute a material breach of this Agreement. 

Artist shall cooperate with City and allow City to take reasonable steps to ensure that the 
Artwork is accessible to the disabled, with respect to the elimination of both architectural 
and programmatic barriers. Such cooperation shall include assisting with modifications 
to the Artwork, or preparing or authorizing tactile models, reproductions, or other 
materials necessary to provide access to the Artwork. If requested by City, Artist shall 
engage a consultant, as part of the project Budget, to review the Artwork for compliance 
with the ADA. 

41. Sunshine Ordinance. 

Pursuant to San Francisco Administrative Code §67.24(e), contracts, Artist's bids, 
responses to solicitations and all other records of communications between City and 
persons or firms seeking contracts, shall be open to inspection immediately after a 
contract has been awarded. Nothing in this provision requires the disclosure of a private 
person's or organization's net worth or other proprietary financial data submitted for 
qualification for a contract or other benefit until and unless that person or organization is 
awarded the contract or benefit. Information provided which is covered by this 
paragraph will be made available by City to the public upon request. 

42. Public Access to Meetings and Records. 

If the Artist receives a cumulative total per year of at least $250,000 in City funds or City­
administered funds and is a non-profit organization as defined in Chapter 12L of the San 
Francisco Administrative Code, Artist shall comply with and be bound by all the 
applicable provisions of that Chapter. By executing this Agreement, the Artist agrees to 
open its meetings and records to the public in the manner set forth in §§ 12L.4 and 12L.5 
of the Administrative Code. Artist further agrees to make-good faith efforts to promote 
community membership on its Board of Directors in the manner set forth in §12L.6 of the 
Administrative Code. The Artist acknowledges that its material failure to comply with any 
of the provisions of this paragraph shall constitute a material breach of this Agreement. 
The Artist further acknowledges that such material breach of the Agreement shall be 
grounds for the City to terminate and/or not renew the Agreement, partially or in its 
entirety. 

43. Limitations on Contributions. 

Through execution of this Agreement, Artist acknowledges that it is familiar with section 
1.126 of the City's Campaign and Governmental Conduct Code, which prohibits any 
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person who contracts with the City for the rendition of personal services, for the 
furnishing of any material, supplies or equipment, for the sale or lease of any land or 
building, or for a grant, loan or loan guarantee, from making any campaign contribution 
to (1) an individual holding a City elective office if the contract must be approved by the 
individual, a board on which that individual serves, or the board of a state agency on 
which an appointee of that individual serves, (2) a candidate for the office held by such 
individual, or (3) a committee controlled by such individual, at any time from the 
commencement of negotiations for the contract until the later of either the termination of 
negotiations for such contract or six months after the date the contract is approved. 
Artist acknowledges that the foregoing restriction applies only if the contract or a 
combination or series of contracts approved by the same individual or board in a fiscal 
year have a total anticipated or actual value of $50,000 or more. Artist further 
acknowledges that the prohibition on contributions applies to each prospective Party to 
the contract; each member of Artist's board of directors; Artist's chairperson, chief 
executive officer, chief financial officer and chief operating officer; any person with an 
ownership interest of more than 20 percent in Artist; any subcontractor listed in the bid or 
contract; and any committee that is sponsored or controlled by Artist. Additionally, Artist 
acknowledges that Artist must inform each of the persons described in the preceding 
sentence of the prohibitions contained in Section 1.126. Artist further agrees to provide 
to City the names of each person, entity or committee described above. 

44. Requiring Minimum Compensation for Employees. 

THIS SECTION 44 SHALL ONLY APPLY IF ARTIST HAS EMPLOYEES DURING THE TERM 
OF THIS AGREEMENT. 

a. Artist agrees to comply fully with and be bound by all of the provisions of the 
Minimum Compensation Ordinance (MCO), as set forth in San Francisco Administrative 
Code Chapter 12P (Chapter 12P), including the remedies provided, and implementing 
guidelines and rules. The provisions of Sections 12P.5 and 12P.5.1 of Chapter 12P are 
incorporated herein by reference and made a part of this Agreement as though fully set 
forth. The text of the MCO is available on the web at www.sfgov.org/olse/mco. A partial 
listing of some of Artist's obligations under the MCO is set forth in this Section. Artist is 
required to comply with all the provisions of the MCO, irrespective of the listing of 
obligations in this Section. 

b. The MCO requires Artist to pay Artist's employees a minimum hourly gross 
compensation wage rate and to provide minimum compensated and uncompensated 
time off. The minimum wage rate may change from year to year and Artist is obligated 
to keep informed of the then-current requirements. Any subcontract entered into by 
Artist shall require the subcontractor to comply with the requirements of the MCO and 
shall contain contractual obligations substantially the same as those set forth in this 
Section. It is Artist's obligation to ensure ttiat any subcontractors of any tier under this 
Agreement comply with the requirements of the MCO. If any subcontractor under this 
Agreement fails to comply, City may pursue any of the remedies set forth in this Section 
against Artist. 

c. Artist shall not take adverse action or otherwise discriminate against an employee or 
other person for the exercise or attempted exercise of rights under the MCO. Such 
actions, if taken within 90 days of the exercise or attempted exercise of such rights, will 
be rebuttably presumed to be retaliation prohibited by the MCO. 
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d. Artist shall maintain employee and payroll records as required by the MCO. If Artist 
fails to do so, it shall be presumed that the Artist paid no more than the minimum wage 
required under State law. 

e. The City is authorized to inspect Artist's job sites and conduct interviews with 
employees and conduct audits of Artist 

f. Artist's commitment to provide the Minimum Compensation is a material element of 
the City's consideration for this Agreement. The City in its sole discretion shall 
determine whether such a breach has occurred. The City and the public will suffer 
actual damage that will be impractical or extremely difficult to determine if the Artist fails 
to comply with these requirements. Artist agrees that the sums set forth in Section 
12P.6.1 of the MCO as liquidated damages are not a penalty, but are reasonable 
estimates of the loss that the City and the public will incur for Artist's noncompliance. 
The procedures governing the assessment of liquidated damages shall be those set 
forth in Section 12P .6.2 of Chapter 12P. 

g. Artist understands and agrees that if it fails to comply with the requirements of the 
MCO, the City shall have the right to pursue any rights or remedies available under 
Chapter 12P (including liquidated damages), under the terms of the contract, and under 

·applicable law. If, within 30 days after receiving written notice of a breach of this 
Agreement for violating the MCO, Artist fails to cure such breach or, if such breach 
cannot reasonably be cured within such period of 30 days, Artist fails to commence 
efforts to cure within such period, or thereafter fails diligently to pursue such cure to 
completion, the City shall have the right to pursue any rights or remedies available under 
applicable law, including those set forth in Section 12P.6(c) of Chapter 12P. Each of 
these remedies shall be exercisable individually or in combination with any other rights 
or remedies available to the City. 

h. Artist represents and warrants that it is not an entity that was set up, or is being 
used, for the purpose of evading the intent of the MCO. 

i. If Artist is exempt from the MCO when this Agreement is executed because the 
cumulative amount of agreements with this department for the fiscal year is less than 
$25,000, but Artist later enters into an agreement or agreements that cause contractor to 
exceed that amount in a fiscal year, Artist shall thereafter be required to comply with the 
MCO under this Agreement. This obligation arises on the effective date of the 
agreement that causes the cumulative amount of agreements between the Artist and this 
department to exceed $25,000 in the fiscal year. 

45. Requiring Health Benefits for Covered Employees. 

THIS SECTION 45 SHALL ONLY APPLY IF ARTIST HAS EMPLOYEES DURING THE TERM 
OF THIS AGREEMENT. 

Unless exempt, Artist agrees to comply fully with and be bound by all of the provisions of 
the Health Care Accountability Ordinance (HCAO), as set forth in San Francisco 
Administrative Code Chapter 120, including the remedies provided, and implementing 
regulations, as the same may be amended from time to time. The provisions of section 
120.5.1 of Chapter 120 are incorporated by reference and made a part of this 
Agreement as though fully set forth herein. The text of the HCAO is available on the 
web at www.sfgov.org/olse. Capitalized terms used in this Section and not defined in 
this Agreement shall have the meanings assigned to such terms in Chapter 120. 
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a. For each Covered Employee, Artist shall provide the appropriate health benefit set 
forth in Section 120.3 of the HCAO. If Artist chooses to offer the health plan option, 
such health plan shall meet the minimum standards set forth by the San Francisco 
Health Commission. 

b. Notwithstanding the above, if the Artist is a small business as defined in 
Section 12Q.3(e) of the HCAO, it shall have no obligation to comply with part (a) above. 

c. Artist's failure to comply with the HCAO shall constitute a material breach of this 
agreement. City shall notify Artist if such a breach has occurred. If, within 30 days after 
receiving City's written notice of a breach of this Agreement for violating the HCAO, 
Artist fails to cure such breach or, if such breach cannot reasonably be cured within such 
period of 30 days, Artist fails to commence efforts to cure within such period, or 
thereafter fails diligently to pursue such cure to completion, City shall have the right to 
pursue the remedies set forth in 120.5.1 and 12Q.5(f)(1-6). Each of these remedies 
shall be exercisable individually or in combination with any other rights or remedies 
available to City. 

d. Any Subcontract entered into by Artist shall require the Subcontractor to comply with 
the requirements of the HCAO and shall contain contractual obligations substantially the 
same as those set forth in this Section. Artist shall notify City's Office of Contract 
Administration when it enters into such a Subcontract and shall certify to the Office of 
Contract Administration that it has notified the Subcontractor of the obligations under the 
HCAO and has imposed the requirements of the HCAO on Subcontractor through the 
Subcontract. Each Artist shall be responsible for its Subcontractors' compliance with 
this Chapter. If a Subcontractor fails to comply, the City may pursue the remedies set 
forth in this Section against Artist based on the Subcontractor's failure to comply, 
provided that City has first provided Artist with notice and an opportunity to obtain a cure 
of the violation. 

e. Artist shall not discharge, reduce in compensation, or otherwise discriminate against 
any employee for notifying City with regard to Artist's noncompliance or anticipated 
noncompliance with the requirements of the HCAO, for opposing any practice proscribed 
by the HCAO, for participating in proceedings related to the HCAO, or for seeking to 
assert or enforce any rights under the HCAO by any lawful means. 

f. Artist represents and warrants that it is not an entity that was set up, or is being 
used, for the purpose of evading the intent of the HCAO. 

g. Artist shall maintain employee and payroll records in compliance with the California 
Labor Code and Industrial Welfare Commission orders, including the number of hours 
each employee has worked on the City Contract. 

h. Artist shall keep herself informed of the current requirements of the HCAO. 

i. Artist shall provide reports to the City in accordance with any reporting standards 
promulgated by the City under the HCAO, including reports on Subcontractors and 
Subtenants, as applicable. 

j. Artist shall provide City with access to records pertaining to compliance with HCAO 
after receiving a written request from City to do so and being provided at least ten 
business days to respond. 
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k. Artist shall allow City to inspect Artist's job sites and have access to Artist's 
employees in order to monitor and determine compliance with HCAO. 

I. City may conduct random audits of Artist to ascertain its compliance with HCAO. 
Artist agrees to cooperate with City when it conducts such audits. 

m. If Artist is exempt from the HCAO when this Agreement is executed because its 
amount is less than $25,000 ($50,000 for nonprofits), but Artist later enters into an 
agreement or agreements that cause Artist's aggregate amount of all agreements with 
City to reach $75,000, all the agreements shall be thereafter subject to the HCAO. This 
obligation arises on the effective date of the agreement that causes the cumulative 
amount of agreements between Artist and the City to be equal to or greater than 
$75,000 in the fiscal year. 

46. Prohibition on Political Activity with City Funds. 

In accordance with San Francisco Administrative Code Chapter 12.G, Artist may not 
participate in, support, or attempt to influence any political campaign for a candidate or 
for a ballot measure (collectively, "Political Activity") in the performance of the services 
provided under this Agreement. Artist agrees to comply with San Francisco 
Administrative Code Chapter 12.G and any implementing rules and regulations 
promulgated by the City's Controller. The terms and provisions of Chapter 12.G are 
incorporated herein by this reference. In the event Artist violates the provisions of this 
section, the City may, in addition to any other rights or remedies available hereunder, 
(i) terminate this Agreement, and (ii) prohibit Artist from bidding on or receiving any new 
City contract for a period of two (2) years. The Controller will not consider Artist's use of 
profit as a violation of this section. 

47. Preservative-treated Wood Containing Arsenic. 

Artist may not purchase preservative-treated wood products containing arsenic in the 
performance of this Agreement unless an exemption from the requirements of Chapter 
13 of the San Francisco Environment Code is obtained from the Department of 
Environment under Section 1304 of the Code. The term "preservative-treated wood 
containing arsenic" means wood treated with a preservative that contains arsenic, 
elemental arsenic, or an arsenic copper combination, including, but not limited to, 
chromated copper arsenate preservative, ammoniacal copper zinc arsenate 
preservative, or ammoniacal copper arsenate preservative. Artist may purchase 
preservative-treated wood products on the list of environmentally preferable Alternatives 
prepared and adopted by the Department of the Environment. This provision does not 
preclude Artist from purchasing preservative-treated wood containing arsenic for 
saltwater immersion. The term "saltwater immersion" means a pressure-treated wood 
that is used for construction purposes or facilities that are partially or totally immersed in 
saltwater. 

48. Modification of Agreement. 

a. Except as provided herein, this Agreement may not be modified, nor may compliance 
with any of its terms be waived, except by written instrument executed and approved in 
the same manner as this Agreement. 

b. Artist shall cooperate with the Arts Commission and the SFMTA's Office of Contract 
Compliance to submit to the OCC any amendment, modification, supplement or change 
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order that would result in a cumulative increase of the original amount of this Agreement 
by more than 20%. 

c. The Commission and Artist, by written agreement signed by both Parties, may 
clarify provisions of Appendix A ("Artists Proposal") and/or Appendix B ("Services to be 
Provided by Artist), by further outlining, correcting, clarifying and refining the substance 
of each of the Steps of the Work as to the date(s) of deliverables (including modifying or 
changing the order of the due date(s) for deliverables), the costs associated with each 
Step and the Performance and Payment Schedule. Such changes shall be kept on file 
at the Commission. Such clarifications shall not Alter the total maximum term or 
maximum compensation allowed in Section 2 (Term of the Agreement) and section 5 
(Compensation), respectively. 

49. Administrative Remedy for Agreement Interpretation. 

Should any question arise as to the meaning and intent of this Agreement, the question 
shall, prior to any other action or resort to any other legal remedy, be referred to Director 
of Cultural Affairs of the Commission who shall decide the true meaning and intent of the 
Agreement. 

50. Agreement Made in California; Venue. 

The formation, interpretation and performance of this Agreement shall be governed by 
the laws of the State of California. Venue for all litigation relative to the formation, 
interpretation and performance of this Agreement shall be in San Francisco. 

51. Construction of Agreement. 

a. The statements recited in Part I and the definitions of words and phrases set out in 
Part II are incorporated into this Agreement by reference. Should any part of the 
Summary of Agreement in Part II conflict with a more specific provision of the Agreement 
as set out in Part IV, the more specific provision of Part IV shall govern. 

b. All paragraph captions are for reference only and shall not be considered in 
construing this Agreement. 

c. This Agreement is the product of negotiations between the City and the Artist, each of 
which has opportunity to consult with legal counsel of its choosing as to the terms and 
conditions set out herein. No statute or rule of construction or interpretation that would 
require that an ambiguity in this Agreement be construed against the drafter shall apply 
to this Agreement, but the Agreement shall be construed to implement the intent of the 
Parties. 

d. The services and Work that Artist shall provide and perform for the Project are 
described in this Agreement, the RFP, and the Proposal. All requirements of the RFP 
and the representations made in the Artist's Proposal that are not in conflict with 
provisions of this Contract are hereby incorporated by reference and made an integral 
part of the contract as though fully set forth herein. With respect to any conflict or 
ambiguity between this Agreement and the RFP or the Proposal, this Agreement shall 
control except where the RFP or the Proposal refers to services not otherwise 
mentioned in this Agreement, in which case and to such extent the RFP shall control. 
The Proposal shall control only where an issue or subject is not addressed in either the 
RFP or this Agreement. A modification to the Agreement shall control over all other 
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documents. In case of conflict among modifications to the Agreement, the latest 
modification shall have precedence over any earlier modification. 

52. Entire Agreement. 

This Contract and the documents incorporated by reference herein sets forth and 
memorializes the entire agreement between the Parties, and supersedes all other oral or 
written understandings or provisions. In the course of negotiating this Agreement, certain 
provisions have been translated into written Chinese or have been discussed orally 
between the Parties through a translator, but those written and verbal translations are 
not part of this Agreement. This Contract may be modified only as provided in Section 48 
(Modification of Agreement). 

53. Compliance with Laws. 

Artist shall keep herself fully informed of the City's Charter, codes, ordinances and 
regulations of the City and of all state, and federal laws in any manner affecting the 
performance of this Agreement, and shall at all times comply with such local codes, 
ordinances, and regulations and all applicable laws as they may be amended from time 
to time. 

54. Services Provided by Attorneys. 

Artist shall not engage any law firm or attorney to provide services to the Central 
Subway Project. Attorneys fees and other legal costs incurred by the Artist arising from 
legal services provided to the Artist in negotiating or performing this Agreement shall not 
be separately compensated or reimbursed, but are inclusive to the Artist's Fee. 

55. Severability. 

Should the application of any provision of this Agreement to any particular facts or 
circumstances be found by a court of competent jurisdiction to be invalid or 
unenforceable, then (a) the validity of other provisions of this Agreement shall not be 
affected or impaired thereby, and (b) such provision shall be enforced to the maximum 
extent possible so as to effect the intent of the Parties and shall be reformed without 
further action by the Parties to the extent necessary to make such provision valid and 
enforceable. 

56. Protection of Private Information. 

Artist has read and agrees to the terms set forth in San Francisco Administrative Code 
Sections 12M.2, "Nondisclosure of Private Information," and 12M.3, "Enforcement'' of 
Administrative Code Chapter 12M, "Protection of Private Information," which are 
incorporated herein as if fully set forth. Artist agrees that any failure of Contactor to 
comply with the requirements of Section 12M.2 of this Chapter shall be a material 
breach of the Contract. In such an event, in addition to any other remedies available to it 
under equity or law, the City may terminate the Contract, bring a false claim action 
against the Artist pursuant to Chapter 6 or Chapter 21 of the Administrative Code, or 
debar the Artist. 
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57. Graffiti Removal. 

Graffiti is detrimental to the health, safety and welfare of the community in that it 
promotes a perception in the community that the laws protecting public and private 
property can be disregarded with impunity. This perception fosters a sense of disrespect 
of the law that results in an increase in crime; degrades the community and leads to 
urban blight; is detrimental to property values, business opportunities and the enjoyment 
of life; is inconsistent with the City's property maintenance goals and aesthetic 
standards; and results in additional graffiti and in other properties becoming the target of 
graffiti unless it is quickly removed from public and private property. Graffiti results in 
visual pollution and is a public nuisance. Graffiti shall be abated as quickly as possible to 
avoid detrimental impacts on the City and County and its residents, and to prevent the 
further spread of graffiti. 

Artist shall remove all graffiti from any real property owned or leased by Artist in the City 
and County of San Francisco within forty eight (48) hours of the earlier of Artist's (a) 
discovery or notification of the graffiti or (b) receipt of notification of the graffiti from the 
Department of Public Works. This section is not intended to require Artist to breach any 
lease or other agreement that it may have concerning its use of the real property. The 
term "graffiti" means any inscription, word, figure, marking or design that is affixed, 
marked, etched, scratched, drawn or painted on any building, structure, fixture or other 
improvement, whether permanent or temporary, including by way of example only and 
without limitation, signs, banners, billboards and fencing surrounding construction sites, 
whether public or private, without the consent of the owner of the property or the owner's 
authorized agent, and which is visible from the public right-of-way. "Graffiti" shall not 
include: (1) any sign or banner that is authorized by, and in compliance with, the 
applicable requirements of the San Francisco Public Works Code, the San Francisco 
Planning Code or the San Francisco Building Code; or (2) any mural or other painting or 
marking on the property that is protected as a work of fine art under the California Art 
Preservation Act (California Civil Code Sections 987 et seq.) or as a work of visual art 
under the Federal Visual Artists Rights Act of 1990 (17 U.S.C. §§ 101 et seq.). Any 
failure of Artist to comply with this section of this Agreement shall constitute an Event of 
Default of this Agreement. 

58. Food Service Waste Reduction Requirements. 

Artist agrees to comply fully with and be bound by all of the provisions of the Food 
Service Waste Reduction Ordinance, as set forth in San Francisco Environment Code 
Chapter 16, including the remedies provided, and implementing guidelines and rules. 
The provisions of Chapter 16 are incorporated herein by reference and made a part of 
this Agreement as though fully set forth. This provision is a material term of this 
Agreement. By entering into this Agreement, Artist agrees that if it breaches this 
provision, City will suffer actual damages that will be impractical or extremely difficult to 
determine; further, Artist agrees that the sum of one hundred dollars ($100) liquidated 
damages for the first breach, two hundred dollars ($200) liquidated damages for the 
second breach in the same year, and five hundred dollars ($500) liquidated damages for 
subsequent breaches in the same year is reasonable estimate of the damage that City 
will incur based on the violation, established in light of the circumstances existing at the 
time this Agreement was made. Such amount shall not be considered a penalty, but 
rather agreed monetary damages sustained by City because of Artist's failure to comply 
with this provision. 
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59. Dispute Resolution Procedure. 

If agreed to by both Parties, disputes may be resolved through an Alternative dispute 
resolution process, such as mediation. 

60. Federal Requirements. 

a. Federal Contract Requirements and Applicable Law. The provisions set out this 
Section 63 are required by federal law. If there is any conflict between said provisions or 
any federal law, regulation or requirement, including such limitations and requirements 
as the FTA may impose, such federal requirements, terms and conditions shall take 
precedence over any terms and conditions set out in this Agreement. The City and 
County of San Francisco is a chartered City and County with home rule powers under 
the Constitution of the State of California. The terms of this Agreement are governed by 
California Law and the ordinances and Charter of the City and County of San Francisco. 
Except as expressly provided for in this Agreement, the Federal Acquisition Regulations 
(FAR) shall not apply to this Agreement, except as to provide guidance as to accounting 
and auditing standards, including but not limited to calculation of compensable costs and 
overhead. 

b. Incorporation of Federal Transit Administration (FTA) Terms. 

(1) All contractual provisions required by DOT, as set forth in FTA Circular 
4220.1 F, (http://www.fta.dot.gov/laws/circulars/leg_reg_8641.html), as amended and the 
Master Grant Agreement (http://www.fta.dot.gov/documents/15-Master.pdf), are hereby 
incorporated by reference. Anything to the contrary herein notwithstanding, all FT A 
mandated terms shall be deemed to control in the event of a conflict with other 
provisions contained in this Agreement. The Artist shall not perform any act, fail to 
perform any act, or refuse to comply with any City request that would cause the City to 
be in violation of the FTA terms and conditions. 

(2) The FT A Master Agreement obligates SFMTA to incorporate certain 
provisions into this Agreement and any lower tier subcontracts at any level and to take 
appropriate measures to ensure that Artist and its lower tier subcontractors at any level 
comply with certain applicable requirements set forth in the Master Agreement. The FTA 
Master Agreement is hereby incorporated by reference into this Agreement, and Artist 
shall comply with all such requirements. 

(3) Copies of the FTA Master Agreement are available from the Commission. 

c. Applicability of Federal Grant Contract. 

(1) This procurement may be subject to one or more financial assistance 
contracts between SFMTA and the U.S. Department of Transportation, which 
incorporate the current FTA Master Agreement and Circular 4220.1 Fas amended. U.S. 
Department of Transportation's level of financial assistance may be between zero and 
eighty percent (0-80%). The Artist is required to comply with all terms and conditions 
prescribed for third Party contracts in these documents. 

(2) Federal laws, regulations, policies and administrative practices may be 
modified or codified after the date this Agreement is established and may apply to this 
Agreement. To assure compliance with changing federal requirements, Contract Award 
indicates that the Artist agrees to accept all changed requirements that apply to this 
Agreement. 
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d. Federal Funding Limitation. Artist understands that funds to pay for Artist's 
performance under this Agreement are anticipated to be made available from the United 
States Department of Transportation through the Federal Transit Administration (FTA). 
All funds must be approved and administered by FTA. The City's obligation hereunder is 
payable from funds that are appropriated and allocated by FT A for the performance of 
this Agreement. If funds are not allocated, or ultimately are disapproved by FT A, the 
City may terminate or suspend Artist's services without penalty. The Commission shall 
notify Artist promptly in writing of the non-allocation, delay, or disapproval of funding. 

e. No Federal Government Obligation to Third Parties. Artist agrees that, absent 
the Federal Government's express written consent, the Federal Government shall not be 
subject to any obligations or liabilities to any subrecipient, any third Party contractor, or 
any other person not a Party to the Grant Agreement in connection with this Project. 
Notwithstanding any concurrence provided by the Federal Government in or approval of 
any solicitation, subagreement, or third Party contract, the Federal Government 
continues to have no obligations or liabilities to any Party, including a subrecipient or 
third Party contractor. 

f. Federal Lobbying Restrictions. 

(1) This Agreement is subject to Section 319, Public Law 101-121 (31 U.S.C. 
§1352) and U.S. DOT regulations "New Restrictions on Lobbying," 49 C.F.R. Part 20, 
which prohibits Federal funds from being expended to influence or to attempt to 
influence an officer or employee of any agency, members of Congress, an office or 
employee of Congress or an employee of any Member of Congress in connection with 
the awarding of any federally funded contract, the making of any Federal grant or loan, 
or entering into any cooperative agreement and the extension, continuation, renewal, 
amendment, or modification of any Federal contract, grant, loan, or cooperative 
agreement. Consultants and Subcontractors at any time who apply or bid for an award 
of $100,000 or more shall file the certification required by 49 C.F.R. Part 20, "New 
Restrictions on Lobbying." Each tier certifies to the tier above that it will not and has not 
used Federal appropriated funds to pay any person or organization for influencing or 
attempting to influence an officer or employee of any agency, a member of Congress, 
officer or employee of Congress, or any employee of a member of Congress in 
connection with obtaining any Federal contract, grant or any other award covered by 31 
U.S.C. 1352. Each tier shall also disclose the name of any registrant under the 
Lobbying Disclosure Act of 1995 who has made lobbying contacts on its behalf with non­
Federal funds with respect to that Federal contract, grant or award covered by 31 U.S.C. 
1352. Such disclosures are forwarded from tier to tier up to the recipient. The Artist 
shall submit the "Certification Regarding Lobbying" included in this document. The 
Artist's signature on this certification shall certify that: a) it has not engaged in the 
prohibited activity and b) the language of the certification shall be included in all lower 
tier subcontracts, which exceed $100,000, and that all such subcontractors shall certify 
and disclose accordingly. SFMTA is responsible for keeping the certification form of the 
Artist, who is in turn responsible for keeping the certification forms of subcontractors. 
Further, by executing the Agreement, the Artist agrees to comply with these laws and 
regulations. 

(2) If the Artist has engaged in any lobbying activities to influence or attempt to 
influence the awarding of this Agreement, the Artist must disclose these activities. In 
such a case, the Artist shall complete Standard Form SF-LLL, "Disclosure of Lobbying 
Activities". SFMT A must also receive all disclosure forms. 
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(3) The Artist and any subcontractors shall file a disclosure form at the end of 
each calendar quarter in which there occurs any event that requires disclosure or that 
materially affects the accuracy of a previously filed disclosure form. An event that 
materially affects the accuracy of the information reported includes: 

(a) A cumulative increase of $25,000 or more in the amount paid or 
expected to be paid for influencing or attempting to influence this federally funded 
Agreement; or 

(b) A change in the person(s) influencing or attempting to influence this 
federally funded Agreement; or 

(c) A change in the officer(s), employee(s) or member contracted to 
influence or attempt to influence this federally funded Agreement. 

g. Lobbying Certification and Disclosure. Pursuant to 49 C.F.R. Part 20 (which is by 
this reference incorporated herein), the Artist shall execute and return the Certification 
Regarding Lobbying by Artist form set forth in Attachment H with the execution of this 
agreement. 

h. Certification Regarding Debarment, Suspension And Other Responsibility 
Matters. 

(1) Pursuant to Executive Order 12549 and 12689, "Debarment and 
Suspension," 31 USC§ 6101 and federal regulations in 49 C.F.R. 29, entities and 
individuals who are debarred or suspended by the federal government are excluded 
from obtaining federal assistance funds under this Contract. To assure that such entities 
and individuals are not involved as participants on this FT A-financed contract, if the 
contract exceeds $25,000 each Artist shall complete and submit, as part of its Proposal, 
the certification form, contained in these documents. The inability of Artist to provide a 
certification will not necessarily result in denial of consideration for contract award. 
Artist that is unable to provide a certification must submit a complete explanation 
attached to the certification form. Failure to submit a certification or explanation may 
disqualify the Artist from participation under this Contract. SFMTA, in conjunction with 
FTA, will consider the certification or explanation in det.ermining contract award. No 
contract will be awarded to a potential third-Party contractor submitting a conditioned 
debarment or suspension certification, unless approved by the FT A. 

(2) The certification is a material representation of fact upon which reliance is 
placed in determination of award of contract. If at any time the Artist learns that its 
certification was erroneous when submitted or has become erroneous by reason of 
changed circumstances, it shall immediately provide written notice to SFMTA. If it is 
later determined that the Artist knowingly rendered an erroneous certification, or failed to 
notify SFMT A immediately of circumstances which made the original certification no 
longer valid, SFMTA may disqualify the Artist. If it is later determined that the Artist 
knowingly rendered an erroneous certification, or failed to notify SFMTA immediately of 
circumstances which made the original certification no longer valid, SFMTA may 
terminate the contract, in addition to other remedies available including FTA suspension 
and/or debarment. 

(3) Further, the Artist shall not knowingly enter into any subcontract with an 
entity or person who is proposed for debarment under 48 C.F.R. Part 9, Subpart 9.4, 
debarred, suspended, or who has been declared ineligible from obtaining federal 
assistance funds. As such, the Artist shall require all subcontractors seeking 

Yumei Hou - Central Subway Project Artwork Design Agreement 9-13-11 Page 43 

n: ·ptc\as2011\1000387\00725234 



subcontracts to complete and submit the same certification form contained in these 
documents before entering into any agreement with said subcontractor. 

i. Exclusionary Or Discriminatory Specifications. Apart from inconsistent 
requirements imposed by Federal statute or regulations, the Artist agrees that it will 
comply with the requirement of 49 U.S.C. § 5323{h)(2) by refraining from using any 
Federal assistance awarded by FTA to support procurements using exclusionary or 
discriminatory specifications. 

j. Conservation. The Artist shall recognize mandatory standards and policies relating 
to energy efficiency that are contained in the State Energy Action plan issued in 
compliance with the Energy Policy and Conservation Act (42 USC Section 6321 et seq.). 

k. Clean Water. The Artist agrees to comply with all applicable standards, orders or 
regulations issued pursuant to the Federal Water Pollution Control Act, as amended, 33 
U.S.C. 1251 et seq. The Artist agrees to report each violation to the City and 
understands and agrees that the City will, in turn, report each violation as required to 
assure notification to FTA and the appropriate EPA Regional Office. The Artist also 
agrees to include these requirements in each subcontract exceeding $100,000 financed 
in whole or in part with Federal assistance provided by FT A. 

I. Clean Air. The Artist agrees to comply with all applicable standards, orders or 
regulations issued pursuant to the Clean Air Act, as amended, 42 U.S.C. §.§ 7401 et 
seq. The Artist agrees to report each violation to the City and understands and agrees 
that the Purchaser will, in turn, report each violation as required to assure notification to 
FTA and the appropriate EPA Regional Office. The Artist also agrees to include these 
requirements in each subcontract exceeding $100,000 financed in whole or in part with 
Federal assistance provided by FT A. 

m. Fly America. International air transportation of any persons involved in or property 
acquired for the Project must be provided by U.S. flag air carriers to the extent service 
by these carriers is available, as required by the International Air Transportation Fair 
Competitive Practices Act of 1974, as amended, 49 U.S.C. 40118, in accordance with 
U.S. GAO regulations, "Uniform Standards and Procedures for Transportation 
Transactions," 4 C.F.R. Part 52, and U.S. GAO Guidelines for Implementation of the "Fly 
America Act" B-138942, 1981 U.S. Comp. Gen. LEXIS 2166. March 31, 1981. 

n. Seismic Safety. The Artist agrees that any new building or addition to an existing 
building will be designed and constructed in accordance with the standards for Seismic 
Safety required in Department of Transportation Seismic Safety Regulations 49 C.F.R. 
Part 41 and will certify to compliance to the extent required by the regulation. The Artist 
also agrees to ensure that all work performed under this Contract including work 
performed by a subcontractor is in compliance with the standards required by the 
Seismic Safety Regulations and the certification of compliance issued on the project. 

o. National Intelligent Transportation Systems Consultanture and Standards. The 
Artist agrees to conform, to the extent applicable, to the National Intelligent 
Transportation Systems (ITS) Consultanture and Standards as required by Section 
5206(e) of TEA-21, 23 U.S.C. § 502-, and with FTA Notice, "Federal Transit 
Administration National ITS Consultanture Policy on Transit Projects" 66 Fed. Reg. 1455 
et seq., January 8, 2001, and other subsequent Federal directives that may be issued. 

p. Electronic and Information Technology. When providing reports or other 
information to the SFMTA, or to the Federal Transit Administration (FTA), among others, 

Yumei Hou - Central Subway Project Artwork Design Agreement 9-13-11 Page 44 

n:1ptclas2011I1000387100725234 



on behalf of the SFMTA, the Artist agrees to prepare such reports or information using 
electronic or information technology capable of assuring that the reports or information 
delivered will meet the applicable accessibility standards of Section 508 of the 
Rehabilitation Act of 1973, as amended, 29 U.S.C. § 794d, and U.S. ATBCB regulations, 
"Electronic and Information Technology Accessibility Standards," 36 C.F.R. Part 1194. 

q. Nondiscrimination. In addition to the provisions prohibiting discrimination set out in 
Sections 10.4 and 24.1, above, the Artist shall ensure compliance by it and its 
subcontractors with all requirements imposed by Title VI of the Civil Rights Act of 1964 
(42 USC 2000d), federal Executive Order No. 11246, regulations 'of the U. S. 
Department of Labor issued thereunder, the regulations of the federal Department of 
Transportation issued thereunder, and the Americans with Disabilities Act, as they may 
be amended from time to time. Accordingly, during the performance of this Agreement, 
the Artist, for herself, her assignees, and successors in interest (hereinafter referred to 
as the "Artist"), agrees as follows: 

(1) The Artist shall comply with the Regulations relative to nondiscrimination in 
federally-assisted programs of the Department of Transportation (hereinafter "DOT"), 
Title 49, Code of Federal Regulations, Part 21 ("Nondiscrimination in Federally-Assisted 
Programs of the Dept. of Transportation"), as they may be amended from time to time 
(hereinafter referred to as the Regulations), which are herein incorporated by reference 
and made a part of this Agreement. 

(2) In all solicitations either by competitive bidding or negotiation made by the 
Artist for work to be performed under a subcontract, including procurements of materials 
or leases of equipment, each potential subcontractor or supplier shall be notified by the 
Artist of the Artist's obligations under this Agreement and the Regulations relative to 
nondiscrimination on the grounds of race, religion, creed, sex, sexual orientation, 
disability, age, or nationality. 

(3) The Artist shall provide all information and reports required by the 
Regulations or directives issued pursuant thereto, and shall permit access to its books, 
records, accounts, other sources of information, and its facilities as may be determined 
by SFMTA or FT A to be pertinent to ascertain compliance with such regulations, orders, 
and instructions. Where any information is required of a contractor or subcontractor that 
is in the exclusive possession of another who fails or refuses to furnish this information, 
the Artist shall so certify to SFMTA, or FTA, as appropriate, and shall set forth what 
efforts it has made to obtain the information. 

(4) In the event of the Artist's noncompliance with the nondiscrimination 
provisions of this Agreement, SFMT A shall impose such contract sanctions as it or FTA 
may determine to be appropriate, including, but not limited to: 

(a) . Requiring the Artist to take remedial action to bring the Artist into 
compliance; 

(b) Withholding of payments to the Artist under the Agreement until the 
Artist complies; and/or 

(c) Cancellation, termination, or suspension of the Agreement, in whole 
or in part. 

(5) The Artist shall include the provisions of these Subsections 62.17.1 to 
62.17.4 in every subcontract, including procurements of materials and leases of 
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equipment, unless exempt by the Regulations, or directives issued pursuant thereto. 
The Artist shall take such action with respect to any subcontract or procurement as 
SFMTA or FTA may direct as a means of enforcing such provisions including sanctions 
for noncompliance; provided, however, that, in the event the Artist becomes involved in, 
or is threatened with, litigation with a subcontractor or supplier as a result of such 
direction, the Artist may request SFMTA to enter into such litigation to protect the 
interests of SFMTA and, in addition, the Artist may request the United States to enter 
into such litigation to protect the interest of the United States. 

r. Title VI Compliance. During the performance of this Agreement, Artist, for herself, 
her assignees, and its successors in interest agrees as follows: 

(1) Compliance with Regulations: Artist shall comply with the Regulations 
relative to nondiscrimination in federally-assisted programs of the Department of 
Transportation (hereinafter, "DOT") Title 49, Code of Federal Regulations, Part 21, as 
they may be amended from time to time (hereinafter referred to as the Regulations), 
which are herein incorporated by reference and made part of this Agreement. 

(2) Nondiscrimination: Artist, with regard to the work performed by it during the 
Agreement, shall not discriminate on the grounds of race, religion, color, sex, age, or 
national origin in the selection and retention of subcontractors, including procurement of 
materials and leases of equipment. Artist shall not participate either directly or indirectly 
in the discrimination prohibited by 21.5 of the Regulations, including employment 
practices when the Agreement covers a program set forth in Appendix B of the 
Regulations. 

(3) Solicitations for Subcontracts, Including Procurements of Materials and 
Equipment: In all solicitations either by competitive bidding or negotiation made by Artist 
for work to be performed under a subcontract, including procurements of materials or 
leases of equipment, each potential subcontractor or supplier shall be notified by Artist of 
Artist's obligations under this Agreement and the Regulations relative to 
nondiscrimination on the grounds of race, religion, color, sex, age, or national origin. 

(4) Information and Reports: Artist shall provide all information and reports 
required by the Regulations or directives issued pursuant thereto, and shall permit 
access to its books, records, accounts, other sources of information, and its facilities as 
may be determined by SFMT A or the FTA to be pertinent to ascertain compliance with 
such Regulations, orders, and instructions. Where any information required of Artist is in 
the exclusive possession of another who fails or refuses to furnish this information, Artist 
shall so certify to SFMT A, or the FTA as appropriate, and shall set forth what efforts it 
has made to obtain the information. 

(5) Sanctions for Noncompliance: In the event of Artist's noncompliance with 
the nondiscrimination provisions of this Agreement, SFMT A shall impose such contract 
sanctions as it or the FTA may determine to be appropriate, including, but not limited to: 

(a) Withholding of payments to Artist under the Agreement until Artist 
complies, and/or, 

(b) Cancellation, termination or suspension of the Agreement, in whole or 
in part. 

(6) Incorporation of Provisions: Artist shall include the provisions of Subsection 
62.18.1 through 62.18.5 of this Section in every subcontract, including procurements of 
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materials and leases of equipment, unless exempt by the Regulations, or directives 
issued pursuant thereto. Artist shall take such action with respect to any subcontract or 
procurement as SFMTA or the FTA may direct as a means of enforcing such provisions 
including sanctions for noncompliance: Provided, however, that, in the event Artist 
becomes involved in, or is threatened with, litigation with a subcontractor or supplier as a 
result of such direction, Artist may request SFMTA to enter into such litigation to protect 
the interests of SFMTA, and, in addition, Artist may request the United States to enter 
into such litigation to protect the interests of the United States. 

s. Requirements of Americans with Disabilities Act. The Artist is required to comply 
with all applicable requirements of the Americans with Disabilities Act of 1990 (ADA), 42 
USC §§ 12101, et seq.; Section 504 of the Rehabilitation Act of 1973, as amended, 29 
USC§ 794; and 49 USC§ 5301 (d), and the following regulations and any amendments 
thereto: 

(1) U.S. Department of Transportation regulations, "Transportation Services for 
Individuals with Disabilities (ADA)," 49 C.F.R. Part 37; 

(2) U.S. Department of Transportation regulations, "Nondiscrimination on the 
Basis of Disability in Programs or Activities Receiving Federal Financial Assistance," 49 
C.F.R. Part 27; 

(3) U.S. Department of Justice (DOJ) regulations, "Nondiscrimination on the 
Basis of Disability in State and Local Government Services," 28 C.F.R. Part 35; 

(4) DOJ regulations, "Nondiscrimination on the Basis of Disability by Public 
Accommodations and in Commercial Facilities," 28 C.F.R. Part 36; 

(5) U.S. General Services Administration regulations, "Accommodations for the 
Physically Handicapped," 41 C.F.R. Subpart 101-19; 

(6) U.S. Equal Employment Opportunity Commission (EEOC) "Regulations to 
Implement the Equal Employment Provisions of the Americans with Disabilities Act," 29 
C.F.R. Part 1630; 

(7) U.S. Federal Communications Commission regulations, 
"Telecommunications Relay Services and Related Customer Premises Equipment for 
Persons with Disabilities," 47 C.F.R. Part 64, Subpart F; and 

(8) FTA regulations, "Transportation for Elderly and Handicapped Persons," 49 
C.F.R. Part 609. 

(9) Any implementing requirements that the FT A may issue. 

t. Recycled Products. To the extent practicable and economically feasible, the Artist 
agrees to provide a competitive preference for recycled products to be used in the 
Project pursuant to the U.S. Environmental Protection Agency Guidelines at 40 C.F.R. 
Parts 247, implementing Section 6002 of the Resource Conservation and Recovery Act, 
as amended, 42 USC § 6962. If possible, the Artist shall use both sides of paper sheets 
for copying and printing and shall use recycled/recyclable products wherever practical at 
the fulfillment of this Agreement. 
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u. Privacy. 

(1) Should the Artist, or any of its subcontractors, or their employees 
administer any system of records on behalf of the federal government, the Privacy Act of 
1974, 5 USC § 552a, imposes restrictions on the Party administering the system of 
records. 

(2) For purposes of the Privacy Act, when the Agreement involves the 
operation of a system of records on individuals to accomplish a government function, 
SFMTA and any Consultants, third-Party contractors, subcontractors, and their 
employees involved therein are considered to be government employees with respect to 
the government function. The requirements of the Act, including the civil and criminal 
penalties for violations of the Act, apply to those individuals involved. Failure to comply 
with the terms of the Act or this provision of this Agreement will make this Agreement 
subject to termination. 

(3) The Artist agrees to include this clause in all subcontracts awarded under 
this Agreement that require the design, development, or operation of a system of records 
on individuals subject to the Act. 

v. False or Fraudulent Statements and Claims. 

(1) The Artist recognizes that the requirements of the Program Fraud Civil 
Remedies Act of 1986, as amended, 49 U.S.C. §§ 3801 et seq. and U.S. DOT 
regulations, "Program Fraud Civil Remedies," 49 C.F.R. Part 31, apply to its actions 
pertaining to this Project. Accordingly, by signing this Agreement, the Artist certifies or 
affirms the truthfulness and accuracy of any statement it has made, it makes, or it may 
make pertaining to the covered Grant Agreement, Cooperative agreement, Contract or 
Project. In addition to other penalties that may be applicable, the Artist acknowledges 
that if it makes a false, fictitious, or fraudulent claim, statement, submission, or 
certification, the Federal Government reserves the right to impose the penalties of the 
Program Fraud Civil Remedies Act of 1986, as amended, on the Artist, to the extent the 
Federal Government deems appropriate. 

(2) The Artist also acknowledges that it if makes a false, fictitious, or fraudulent 
claim, statement, submission, or certification to the Federal Government in connection 
with an urbanized area formula project financed with Federal assistance authorized by 
49 U.S.C. § 5307, the Government reserves the right to impose on the Artist the 
penalties of 18 U.S.C. § 1001, 31 USC§§ 3801, et seq., and 49 U.S.C. § 5307(n)(1 ), to 
the extent the Federal Government deems appropriate. 

(3) The Artist agrees to include the above two clauses in each subcontract 
financed in whole or in part with Federal assistance provided by FT A. It is further agreed 
that the clauses shall not be modified, except to identify the subcontractor who will be 
subject to the provisions. 

w. Drug-Free Workplace Policy. ·Artist acknowledges that pursuant to the Federal 
Drug-Free Workplace Act of 1989, 41 U.S.C. 702, the unlawful manufacture, distribution, 
dispensation, possession, or use of a controlled substance is prohibited on City 
premises. Artist agrees that any violation of this prohibition by Artist, its employees, 
agents or assigns will be deemed a material breach of this Agreement. 
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61. Included Appendices. 

The Appendices listed below are incorporated to the Agreement by reference. 

A: Artist's Proposal 
B: Civic Art Collection Forms 

IN WITNESS WHEREOF, the Parties hereto have executed this Agreement on the day 
first mentioned above. 

CITY 

APPROVED: 

APPROVED 

SAN FRANCISCO MUNICIPAL 
TRANSPORTATION AGENCY 

E~~ 
Director of Tr~orta~n 
Date: /&·~ ( L 

Approved as to Form: 

Dennis J. Herrera 
City Attorney 

By ~~ 
Deputy City Attorney 

ARTIST 

By signing this Agreement, I certify that I 
comply with the requirements of the 
Minimum Compensation Ordinance, which 
entitle Covered Employees to certain 
minimum hourly wages and compensated 
and uncompensated time off. 

I have read and understood paragraph 35, 
the City's statement urging companies 
doing business in Northern Ireland to move 
towards resolving employment inequities, 
encouraging compliance with the MacBride 
Principles, and urging San Francisco 
companies to do business with corporations 
that abide by the MacBride Principles. 

Yumei Hou 
90 Broadway Street, Apt. 2115 
San Francisco, CA 94109 
City vendor number: 83325 

Yumei Hou - Central Subway Project Artwork Design Agreement 9-13-11 Page 49 

n:iptclas201111000387\00725234 



ARTIST COLLECTIONS FORM 

Return to: 

Please print or type answers 
to be completed before final payment 

Civic Art Collection Program 
San Francisco Arts Commission 

25 Van Ness Ave., Suite 240 
San Francisco, CA 94102 

Appendix A 

CENTRAL SUBWAY CHINATOWN STATION 
LANDMARK ARTWORK 

ARTIST YUMEI HOU 

CONCEPTUAL ARTWORK PROPOSAL 
Proposal approved by Arts Commission Resolution 0802-10-214 on August 10, 2010, to be 

developed under this Agreement and subject to ongoing revisions, reviews and approvals by 
the Commission and the SFMTA. 

YANG GE DANCE OF NORTHEAST CHINA 

The Artist, an accomplished traditional paper cut artist will create paper cuts by hand to be enlarged 
and reproduced by a fabricator contracted by the City in a permanent material, such as painted laser 
cut metal, for permanent installation on one large wall of the Chinatown Station. The paper cuts will 
depict numerous images of Yang Ge, a Sprout Dance, which is a spontaneous outdoor folk dance 
traditional to the northeastern provinces of China where the artist grew up. This form of Yang Ge 
Dance is typically a group dance, involving people of all ages, and both men and women. The 
costumes are varied and colorful, the movement is vigorous and lively. The dance typically celebrates 
happy occasions such as Chinese New Year, graduation, elderly birthdays, grand openings of 
businesses, and so on. Participants join the formation voluntarily, and can involve as few or as many 
people as wish to join in. Yang Ge dance is very popular in China, with each community developing its 
own unique variations. 

The artwork mural will represent some of the more popular Yang Ge dances, such as the well-known 
folk tale of the Monkey King, the tale of the White Snake, the story of the Four Monsters, as well as 
depictions of daily life. 

Conceptual Proposal Display Board Image 



ARTIST COLLECTIONS FORM Please print or type answers 
to be completed before final payment 

I. ARTIST BIOGRAPHY 

Artist Surname: 

Return to: 
Civic Art Collection Program 

San Francisco Arts Commission 
25 Van Ness Ave., Suite 240 

San Francisco, CA 94102 

Appendix B 
CIVIC ART COLLECTION FORMS 

Given Name: 

Birth Date: I Birth Place: 

Ethnicity: (optional) 

Contact Information: (current address, phone number and e-mail) 

Attach Artist Resume: (curriculum vitae or resume) 

II. 

III. OBJECT INFORMATION 

Title of Artwork: 

Object Description: (describe the artwork and the components that comprise the complete installation) 

Installation Location: 

I Sex: 

In the interest of history, as well as for future conservation and restoration, should that become 

necessary, please complete the attached Technical and Maintenance Record Sheet. Describe 

all materials used to create this work of art, providing trade names wherever possible. 
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Please print or type answers 
Return to: 

Civic Art Collection Program 
San Francisco Arts Commission 
25 Van Ness Avenue, Suite 240 

San Francisco, CA 94102 
Exhibition History: (list all exhibitions by title, date and museum/gallery name) 

ARTIST INTENT 

to be completed before final payment 

Statement of Intent: (provide any information about the subject of the work, sources of inspiration, ideas expressed in it or historical 

value relating to the work. You may attach a separate sheet.) 

Artist Signature and Date certifies that the information provided is accurate and complete: 

Attach photographic documentation of the fabrication and completed artwork for the archive. Digital 
images on disk are preferred. 
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SAN FRANCISCO 
MUNICIPAL TRANSPORTATION AGENCY 

BOARD OF DIRECTORS 
 

RESOLUTION NO. 210504-063 

 
WHEREAS, The SFMTA’s Central Subway Project, which is Phase 2 of the Third 

Street Light Rail Project, is constructing a new subway line in San Francisco, which runs 
approximately 1.6 miles from 4th and Brannan Streets, north under Fourth Street to Stockton 
Street, and north under Stockton Street into Chinatown; and,  

 
WHEREAS, In 2011, the San Francisco Arts Commission and the SFMTA awarded 

contracts to artists Catherine Wagner, Paramedia, White Light, Tomie Arai, and Yumei Hou to 
design and consult on the fabrication and installation of works of art to be displayed in the 
Central Subway stations (collectively the Artists’ Contracts); and,  

 
WHEREAS, Each of the Artists’ Contracts have been amended several times to address 

various changes in stations designs and to extend the terms of the Artists’ Contracts to conform 
to delays and schedule changes in the Project construction schedule; and,   

 
WHEREAS, Due to staff error, the terms of the contracts with Paramedia and Catherine 

Wagner, respectively, were inadvertently previously extended beyond the ten-year limit 
requiring Board of Supervisors’ approval under Charter 9.118(b), which these contract 
modifications will remedy; and,  

 
WHEREAS, Due to staff error, the terms of contracts with Yumei Hou, White Light, 

and Tomie Arai,  each inadvertently expired, which the parties did not intend, and by these 
approvals the SFMTA Board of Directors affirms said contracts continued in full force without 
interruption, and further approves of all actions, expenditures and payments that the SFMTA 
has made to date in furtherance of those contracts; and, 

 
WHEREAS, Due to delay to the Central Subway Project construction, the terms of each 

of the Artists’ Contracts must be further extended so that the artists will remain available to 
consult on the fabrication and the installation of their respective artworks in the Central Subway 
Stations; and, 

 
WHEREAS, The San Francisco Civil Service Commission approved the Artists’ 

Contracts under Civil Service Commission Notice of Action for Contract No. 4062-10/11, dated 
January 3, 2011; and, 

 
WHEREAS, The SFMTA’s Contract Compliance Office has previously determined that 

due to the proprietary nature of the Artists’ Contracts, there are no subcontracting opportunities 
for Small Business Enterprises those contracts; and, 

 
WHEREAS, The Central Subway Final Supplemental Environmental Impact 

Statement/Supplemental Environmental Impact Report (Central Subway SEIS/SEIR) evaluated 
the environmental impacts of the Central Subway Project, including construction of the subway 
stations; on August 7, 2008, the San Francisco Planning Commission certified the Final SEIR 
(Case No. 1996.281E); on August 19, 2008, the SFMTA Board of Directors approved 
Resolution 08-150 adopting Central Subway Project Alternative 3B as the Locally Preferred 
Alternative, the California Environmental Quality Act (CEQA) Findings, Statement of 
Overriding Considerations, and the Mitigation Monitoring and Reporting Plan; and,  

 



 

 

WHEREAS, The modification of the Artists’ Contracts as described herein comes 
within the scope of the Central Subway SEIS/SEIR; and,  

 
WHEREAS, The Central Subway SEIS/SEIR is on file with the SFMTA Board of 

Directors and may be found in the records of the Planning Department at https://sfplanning.org/ 
and 49 South Van Ness Avenue, Suite 1400 in San Francisco, and is incorporated herein by 
reference; now therefore, be it 

 
RESOLVED, That the SFMTA Board of Directors has reviewed and considered the 

Central Subway Supplemental Environmental Impact Statement/Supplemental Environmental 
Impact Report and record as a whole, and finds that the Central Subway Supplemental 
Environmental Impact Statement/Supplemental Environmental Impact Report is adequate for 
the Board’s use as the decision-making body for the actions taken herein relative to construction 
of the Project, and incorporates the California Environmental Quality Act findings by this 
reference as though set forth in this Resolution; and be it  

 
FURTHER RESOLVED, That the SFMTA Board of Directors retroactively approves 

Contract Modifications Nos. 3 and 4 and approves Contract Modification No. 5 to the 
Agreement between the City and the County of  San Francisco and Catherine Wagner LLC to 
provide artwork for the Central Subway Project (Wagner Contract) to design and consult on the 
fabrication and installation of artwork to be displayed in the Central Subway, for a total contract 
amount not to exceed amount $328,376, and to extend the term of that contract to December 31, 
2021 to accord with modified Project construction deadlines; and be it 

 
FURTHER RESOLVED, That the SFMTA Board of Directors requests the Board of 

Supervisors to retroactively approve Contract Modifications Nos. 3 and 4 and approve Contract 
Modification No. 5 to the Wagner Contract to extend the term of that contract to December 31, 
2021; and be it 

 
FURTHER RESOLVED, That the SFMTA Board of Directors retroactively approves 

Contract Modification No. 2  and approves Contract Modification No. 3 to the Agreement 
between the City and County of San Francisco and Paramedia, LLC to provide artwork for the 
Central Subway Project (Paramedia Contract) to  design, fabricate and consult on the 
installation of artwork to be displayed in the Central Subway, to extend the term of that contract 
to December 31, 2021, to accord with modified Project construction deadlines, with no increase 
to the contract amount, and be it  

 
FURTHER RESOLVED, That the SFMTA Board of Directors requests the Board of 

Supervisors to approve Contract Modification Nos. 2 and 3 to the Paramedia Contract to extend 
the term of that Contract to December 31, 2021; and be it 

 
FURTHER RESOLVED, That the SFMTA Board of Directors retroactively approves 

Contract Modification No. 4 to the Agreement between the City and the County of  San 
Francisco and White Light Inc. and Werner Klotz Public Art Inc. to  provide artwork for the 
Central Subway Project (White Light Contract),  to design and consult on the  fabrication and 
installation of artwork to be displayed in the Central Subway, to extend the term of that contract 
to December 31, 2021 to accord with modified Project construction deadlines, with no increase 
to the contract amount; and be it 

 
FURTHER RESOLVED, That the SFMTA Board of Directors requests the Board of 

Supervisors to approve Contract Modifications No. 4 to the White Light Contract to extend the 
term of that contract to December 31, 2021; and be it   

 



 

 

FURTHER RESOLVED, That the SFMTA Board of Directors approves Contract 
Modification No. 3 to the Agreement between the City and the County of  San Francisco and 
Tomie Arai to provide artwork for the Central Subway Project (Arai Contract) to design and 
consult on the  fabrication and installation of artwork to be displayed in the Central Subway, to 
extend the term of that contract to accord with modified Project construction deadlines, with no 
increase to the contract amount; and be it 

 
FURTHER RESOLVED, That the SFMTA Board of Directors requests the Board of 

Supervisors to approve Contract Modification No. 3 to the Arai Contract to the extend the term 
of that Contract to December 31, 2021; and be it 

 
FURTHER RESOLVED, That the SFMTA Board of Directors approves Contract 

Modification No. 2 to the Agreement between the City and County of San Francisco and Yumei 
Hou to provide artwork for the Central Subway Project (Hou Contract) to design and consult on 
the fabrication and installation of artwork to be displayed in the Central Subway, to extend the 
term of that contract to accord with modified Project construction deadlines, with no increase to 
the contract amount; and be it 

 
FURTHER RESOLVED, That the SFMTA Board of Directors requests the Board of 

Supervisors to approve Contract Modification No. 2 to the Hou Contract to the extend the term 
of that Contract to December 31, 2021; and be it 

 
FURTHER RESOLVED, That the SFMTA Board of Directors approves all actions and 

expenditures made by the SFMTA and the Arts Commission concerning the aforesaid contracts; 
and be it  

 
FURTHER RESOLVED, That the SFMTA Board of Directors authorizes the Director 

of Transportation, in consultation with the City Attorney, to take such action as the Director 
deems necessary to effect the intent and purposes of this Resolution. 

 
I certify that the foregoing resolution was adopted by the San Francisco Municipal 
Transportation Agency Board of Directors at its meeting of May 4, 2021. 

 
 
            

Secretary to the Board of Directors 
San Francisco Municipal Transportation Agency 



December 6, 2010

MEETING OF THE FULL ARTS COMMISSION
Monday, December 6, 2010

3:00 p.m.

City Hall Room 416

Minutes

President Johnston called the meeting to order at 3:07 p.m.

1. Roll Call

Commissioners Present

P.J. Johnston, President

JD Beltran, Vice President

John Calloway

Gregory Chew

Amy Chuang

Lorraine García-Nakata

Barbara Sklar

Cass Calder Smith

Kimberlee Stryker

Ron Miguel, ex officio

Commissioners Absent

Mark Breitenberg

Leo Chow

Maya Draisin

Sherene Melania

Jessica Silverman

Sherri Young

2. Approval of Minutes

This item was withdrawn.

3. President’s Report

President Johnston announced that the Mayor hoped to appoint someone to fill Commissioner Draisin’s seat before she left for New York after her seven years

of service. President Johnston added that while there has been a lot of transition in the Commission over the past few years, the departing members have not

always been properly acknowledged. He hoped to hold a reception in January or February to say goodbye to Commissioner Draisin and to other former

Commissioners and staff who are available, to thank them for their service.

President Johnston distributed the Commission’s 2011 meeting schedule, noting that the Community Arts, Education and Grants Committee meetings were

now set for 3:00 p.m. instead of 3:30 p.m. He noted that a few meetings had been changed to accommodate holidays, and he announced that the next

meeting of the full Commission would be on Monday, January 10 instead of January 3. The Civic Design Review Committee meeting will be held immediately

following, at 4:30 p.m. on January 10. Since staff will be out of the office on furlough during the week between Christmas and New Year’s Day, this allows more

time for posting and distribution of the agendas.

Besides, he thought, there may be a lot going on at City Hall on January 3, with the transition of the Board of Supervisors and the Mayor. He reminded everyone

that Commissioners serve at the pleasure of the Mayor, and that there could be changes with any incoming Mayor, although perhaps not immediately.

President Johnston said that, unfortunately, the Commission would again have to consider budget cuts, and that the Mayor issued a directive to all departments

to prepare for cuts in the 2011-2012 budget, which already has a large deficit projected. He reminded Commissioners that the Commission will discuss and

adopt a budget for the department in January and February, and he predicted some cuts, hopefully not devastating ones.

President Johnston reported that he has discussed with Mr. Cancel and with Commission Secretary Sharon Page Ritchie a proposal to distribute agendas and

supporting documents to Commissioners electronically unless they specifically request paper copies. He noted that with fifteen Commissioners and five

Committees, a lot of paper is used to print documents, with the associated cost and time for printing, assembly and delivery. He said that it took awhile for him

to come to support the idea, and he appreciates the convenience of reading hard copies anywhere. He expressed concern that an e-mail message might not

get as much attention as a large envelope full of documents. He added that, of course, Commissioners could still request paper copies, and he asked

Commissioners for their opinions, and whether they had experience with other commissions or boards distributing documents electronically.
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Vice President Beltran said that she did most of her reading online, and that she liked paper. She thought it was important to have reference copies at the

meetings, for Commissioners and for the public. Commissioner Stryker thought the proposal was a good idea. Commissioner Chew wanted to keep the option

of paper for those who prefer it. Commissioner García-Nakata agreed, and said she thought the real question was how important it was that people reviewed

the documents, arguing that reading online was not as good. She requested hard copies, and said that since her work as a publisher requires so much time on

the computer, she wouldn’t be able to read Commission documents online, too. She added that she archives all the material, and prefers paper. She pointed

out that receiving a message that the documents are posted online isn’t the same as actually reading the documents.

Commissioner Sklar said that she feels like she’s drowning in paper, and would be happy to know that the documents are on her computer for her to read at

her convenience. She agreed that it was a good idea economically to reduce the distribution of paper documents.

President Johnston asked Ms. Ritchie to poll Commissioners on how they wish to receive the documents. He reiterated that these are still public documents,

and will continue to be posted and made available for review.

4. Director’s Report

Mr. Cancel acknowledged the amount of work Ms. Ritchie does on behalf of the Commission and the agency, keeping communications flowing. He described it

as a phenomenal amount of work, and called for a round of applause to thank her. President Johnston mentioned the occasional initiatives like the Arts Task

Force which sometimes add to the workload.

Mr. Cancel added that Ms. Ritchie has received a lot of help from Geneviève Massé, the Arts Commission’s Canadian intern, who has worked pro bono for the

last eighteen months. He announced that her internship was over and the agency was losing her. He said that she had totally endeared herself to everyone on

the staff and on the Commission, and she sent her regrets, having hoped to come and say goodbye to the Commission at today’s meeting. Mr. Cancel

explained that the staff was struggling to find a way to backfill all the many ways she had been supporting the agency, and asked the Commission’s indulgence

over the next several weeks, as communications might be a little slower.

Mr. Cancel reported that the Commission has done very well over the last several months, with the Mayor’s budget holding the Arts Commission harmless, a

major victory, but short-lived. He said that department heads have received new budget instructions, almost as bad as last year’s. He said that the budget gap,

some $380 million, is substantially lower than last year’s nearly $500 million. Mr. Cancel explained that all departments are called on to find cuts of 10% and a

10% contingency for the next fiscal year. He said that the Mayor has called for a proposal for a 2.5% cut for the current fiscal year by December 21, with a

proposal by the end of January for the remaining 7.5% plus the 10% for the next fiscal year. Mr. Cancel distributed a spreadsheet with a draft proposal for this

cut.

He explained that in late September and early October, the Mayor’s office was very concerned about the first quarter report and asked all departments to set

aside a reserve; for the Arts Commission, the amount was $194,000. At that time, Mr. Cancel proposed taking the reserve from Cultural Equity Grants (“CEG”)

and the Cultural Centers; with 60% of the cut from CEG and 40% of the cut from the Cultural Centers. The current request from the Mayor’s Budget Office

allows the agency to reduce the reserve, and he requested guidance from the Commission on the policy implications of this direction. He reviewed the specific

amounts involved for grants and for each of the Centers. He added that he was not suggesting that the entire 10% contingency cut come from CEG and the

Cultural Centers, but said that a lot of discussion was needed. He also expected to make a vigorous argument that the Arts Commission should be exempted

from that 10% cut, and he requested direction from the Commission.

President Johnston said that he would not propose that all of the 10% contingency come from CEG and the Cultural Centers. He did agree with the direction of

the first 2.5%; although he was not happy to see cuts, he noted that the amount was less than had been reserved. He requested options with other choices for

cuts for the next 7.5%. He noted that by “permanent” cuts, the Mayor’s office generally means staff cuts. In response to President Johnston’s question, Mr.

Cancel confirmed that all the cuts being requested are from the General Fund. President Johnston noted that because of the various funding sources, it is

difficult to make cuts in any other areas and achieve the result called for by the Mayor’s Budget office, and that anything funded by the General Fund is a target.

Commissioner García-Nakata said that expectations of what staff can accomplish with reductions must be realistic, and she urged the Commission and the

agency not to lose track of that. She asked about the use of the term “reserve” in this context. Mr. Cancel said that it was money that had to be set aside and

could not be spent until it was approved by the Mayor’s Budget office; President Johnston thought that perhaps “on reserve” was a better way to think of it.

Commissioner Calloway asked why the cut should be split 60/40 rather than 50/50 between CEG and the Centers. Mr. Cancel said that grants were for events

yet to take place, and in that way somewhat discretionary. Cultural Center funding goes directly into salaries and core operational expenses, he explained.

Therefore, he thought CEG could better absorb the greater share of cuts. Commissioner Calloway pointed out to his colleagues that he has visited all the

Centers, and that one in particular, the Mission Cultural Center for Latino Arts, has had high turnover. He said that the cuts affect the Centers’ staff morale, and

how long they stay in their jobs.

President Johnston acknowledged that the Commission will delve further into this question, and he predicted an intense meeting in February. By then, he

thought, the leadership issues will have been settled, and the City’s new leadership will be looking closely at the budget. He thought Mr. Cancel’s proposal for

the initial 2.5% cut made sense, and promised a close look at the fuller picture in the coming months. Citing his long experience with the Cultural Centers, he

knew how disruptive cuts to their budgets can be. Conversely, he said, taking all of the cuts from CEG would bring protests from other members of the

community that the Commission was unfairly protecting the Centers. He affirmed the need for all parties to be considered, adding that all are in this together.

He added that Mr. Cancel did present the good news that the cut was less than the 10% reserve called for earlier.

Mr. Cancel said that between now and January 10, he would be working remotely with staff to come up with various scenarios to meet the fiscal year 2012 cut

and the contingency. He said it would be important to lay out the options for the Commission at its January meeting to prevent a repeat of last year’s

unhappiness and concern about the timing of the budget submission. While the new Mayor will have been in office for only a few weeks, and may wish to

change the schedule, Mr. Cancel affirmed that he intended to submit his proposals to the Commission in January. He predicted intense discussion of the

budget at the Executive Committee’s January meeting, and thought the full Commission would likely have to adopt the budget at its February meeting.

Whatever changes or disruptions might be created by the mayoral transition, he thought the expectations for the departments would be, if anything, more

rigorous.
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Turning to a lighter matter, Mr. Cancel referred Commissioners to the flyer before them on the launch of the ARTery, set for Thursday, December 9. He

explained that three artists had been commissioned to create light installations on Market Street, that staff have engaged a number of partner organizations on

the street, and that the Mayor will attend the launch event. Mr. Cancel explained that San Francisco artist Jim Campbell has created an artwork with images

projected on the American Conservatory Theatre’s storefront opposite United Nations Plaza at 1119 Market Street. Diagonally across the street, from inside

the Art Institute, artist Paul Notzold has an interesting collaborative installation, projecting text from the WritersCorps poets onto the huge blank wall of the Hotel

Renoir. Mr. Cancel said that the images and text would change every night of the six months the piece will be in place; it was important that the novelty of the

works not wear off. The third installation, by artist Theo Watson, is also interactive. He explained that a camera capture station is installed near the Warfield

Theater. Passersby can be photographed and see their image projected on the furniture and carpet store above the Luggage Store Gallery. Mr. Cancel

explained that the launch will feature music, and that the Philippine Parol Festival has graciously agreed to bring their handmade lanterns as part of the

festivities. Community Arts and Education Program Director Judy Nemzoff added that the event will incorporate a variety of lights, including light sticks and a

glow-in-the-dark car from Burning Man. Three nearby galleries are holding openings that evening. Ms. Nemzoff said that if it is raining, the festivities will be held

inside Hospitality House.

Director of Programs Jill Manton reported that the Civic Design Review Program hosted a presentation for a variety of City staff showcasing creativity in public

architecture. Dutch architect Caroline Bos spoke as part of Dutch Design Week. Staff and the Committee hoped to do more events for City architecture and

design staff, perhaps with some of the sister cities. She added that after her recent trip there, officials in Gothenburg, Sweden, have expressed interest in

pursuing a contractual relationship with the Arts Commission to help promote cultural diversity. She noted that San Francisco’s efforts in this regard are

recognized worldwide.

Mr. Cancel reported that he had been asked to prepare a document for the new Mayor’s transition binder. The document summarizes the mission, goals,

strategic plan and achievements of the Arts Commission. He thought there were many good things for the Commission to be proud of, and he offered to

circulate the document to the Commissioners.

Mr. Cancel announced the tenth anniversary of Community Arts and Education Program Manager Robynn Takayama, and he praised her as a valuable resource

for the agency. President Johnston echoed that, noting that she had stepped in to address publicity on six news stories in the past week while Public Art

Program Manager Kate Patterson was on vacation.

Mr. Cancel announced that San Francisco Chronicle reporter Jessica Kwong wrote an article on graffiti on monuments, which started a news cycle on the

issue. Mr. Cancel then had several news conferences and interviews on the subject, highlighting the agency’s several innovative approaches, including ArtCare

and the partnership with the Department of Public Works.

Ms. Manton reported on the City’s Capital Planning Committee, whose meetings she has been attending on behalf of the Arts Commission. She said that she

has learned that the committee not only participates in the annual budget, but it also addresses capital needs that arise during the year. She explained that she

has an emergency meeting set regarding repairs to the Bayview Opera House wall, and will bring up the graffiti remediation for public artworks and monuments

now that they have attracted so much public attention. She thought this meeting was well-timed, and would seek emergency funding or funding folded into the

FY2012 budget.

Finally, Mr. Cancel asked Street Artists Program Director Howard Lazar to mention the street artists. Mr. Lazar reminded everyone that this is the key selling

season for street artists, and he urged people to visit them in Justin Herman Plaza, Union Square, and Fisherman’s Wharf. He added that the Board of

Supervisors has approved 65 extra spaces for the holiday season in perpetuity, and finally, he observed that there have been more tourists recently, which is

good for business.

President Johnston noted that Mr. Cancel has been in the press a lot recently, and he expressed mixed feelings about the graffiti stories. President Johnston

thought that print stories were valuable, but feared that television stories unfortunately tended to give vandals the exposure they sought. He congratulated Mr.

Cancel and staff on making lemonade out of lemons in this case, and hoped that other City agencies felt the need to step up to help solve the problem.

5. Consent Calendar

Items one, two, five and seven of the consent calendar were withdrawn. The remaining items were adopted as follows.

RESOLUTION NO. 1206-10-324:

Approval: RESOLVED, that this Commission does hereby adopt the following items on the Consent Calendar and their related Resolutions:

Approval of Committee Minutes

1. RESOLUTION NO. 1206-10-325: Motion to approve the Community Arts, Education, and Grants Committee Meeting Minutes of November 9, 2010.

2. RESOLUTION NO. 1206-10-326: Motion to approve the Street Artists Committee Meeting Minutes of November 10, 2010.

3. RESOLUTION NO. 1206-10-327: Motion to approve the Visual Arts Committee Meeting Minutes of November 17, 2010.

Community Arts, Education, and Grants Committee Recommendations (November 9, 2010)

4. RESOLUTION NO. 1206-10-328: Motion to approve the following individuals as grants application review panelists for Cultural Equity Grants:

Lenora Lee, choreographer and dancer

Shefali Shah, environmental justice educator and instructor of traditional dance

Kevin Simmonds, writer and musician
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5. RESOLUTION NO. 1206-10-329: Motion to approve recommendations to award sixteen grants totaling $330,175 in the Cultural Equity Initiative Level

One grants to the following organizations, and to authorize the Director of Cultural Affairs to enter into grant agreements with each for the amounts

listed:

3rd I South Asian Independent Film Festival, $23,750

509 Cultural Center/Luggage Store, $23,750

Asian Improv aRts, $21,250

Au Co Vietnamese Cultural Center, $21,250

Bayview Hunters Point Center for Arts and Technology (BAYCAT), $23,750

Chinese Historical Society of America, $19,000

Chitresh Das Dance Company, $21,250

Cuba Caribe, $17,600

Femina Potens, $21,250

Galeria de La Raza, $21,250

GenRyu Arts, $21,250

Hyphen Magazine, $15,725

La Pocha Nostra, $20,000

Loco Bloco Drum and Dance Ensemble, $20,000

San Francisco Gay Men’s Chorus, $17,850

Zaccho Dance Theatre, $21,250

6. RESOLUTION NO. 1206-10-330: Motion to approve recommendations to award forty-two grants totaling $385,800 in the Individual Artist Commissions

grants to the following individuals, and to authorize the Director of Cultural Affairs to enter into grant agreements with each for the amounts listed:

Ali Liebgott, $10,000

Allan deSouza, $9,000

Anhvu Buchanan, $10,000

Annie Sprinkle, $10,000

Austin Chu, $9,000

Chrissy Anderson-Zavala, $8,550

D. Scot Miller, $8,550

Debbie Yee, $9,000

Elissa Perry, $8,000

Genny Lim, $10,000

Imin Yeh, $10,000

Jason Jagel, $10,000

Jason Roberts Dobrin, $7,600

Jay Rosenblatt, $9,000

Jenni Olson, $8,000

Jeremy Sanders, $9,000

John Jota Leaños, $10,000

Josef Norris, $9,000

Kevin Simmonds, $10,000

Laurie Coyle, $8,550

Lenore Chinn, $9,000

Lynn Marie Kirby, $9,000

Matt Borruso, $9,000

Melinda Stone, $9,500

Michael Namkung, $10,000

Michelle Tea, $8,000

Monica Peck, $8,000

Nara Denning, $10,000

Nona Caspers, $9,000

Pamela Z, $10,000

Rafael Landea, $9,000

Ramekon O’Arwisters, $9,000

Richard D’Elia, $9,000

Sam Green, $9,000

Sarah Fran Wisby, $9,000

Sergio de la Torre, $10,000

Stacy Jackson, $9,000

Su-Chen Hung, $9,000

Susan Stryker, $9,500

Suzanne Husky, $10,000

Tina Takemoto, $10,000

Valerie Soe, $8,500

Street Artists Committee Recommendations (November 11, 2010)

7. RESOLUTION NO. 1206-10-331: Motion to approve re-issuance of former certificate number (#373) to street artist David Brancato (currently #5345).

Civic Design Review Committee Recommendations (November 15, 2010)
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8. RESOLUTION NO. 1206-10-332: Motion to approve Phase 3 of the Cayuga Clubhouse and Playground.

9. RESOLUTION NO. 1206-10-333: Motion to approve Phase 2 of the Palega Playground Renovation on the contingency that the landscaping is revised

with consideration to where the artwork will be located, the shape of the skylight is modified, and the building is painted white.

Visual Arts Committee Recommendations (November 17, 2010)

10. RESOLUTION NO. 1206-10-334: Motion to approve the following arts professionals as potential panelists for the 2011 Prequalified Artist Pool

selection panel:

Lucinda Barnes, Chief Curator, Berkeley Art Museum

Jennifer Easton, Public Art Project Manager, San Jose Public Art Program

Steven Huss, Cultural Arts Programs Coordinator, City of Oakland

Mark Johnson, Director, San Francisco State Gallery

Carrie Lederer, Director, Bedford Gallery

Ellen Oh, Director, Kearny Street Workshop

Mary Rubin, Public Art Project Manager, San Jose Public Art Program

Dara Solomon, Contemporary Jewish Museum

Stephanie Syjuco, artist

Maysoun Wazwaz, Exhibitions Program Manager, Southern Exposure

Dominic Willsdon, Director of Education, San Francisco Museum of Modern Art

11. RESOLUTION NO. 1206-10-335: Motion to authorize the Director of Cultural Affairs to modify the agreement with Nancy Blum to increase the

agreement by $309,904 for a total contract amount not to exceed $330,404 for design, fabrication and transportation of artwork for General Hospital

Acute Care Unit: Floor 5.

12. RESOLUTION NO. 1206-10-336: Motion to approve the temporary installation of Kate Raudenbush’s sculpture Future’s Past, at Patricia’s Green in

Hayes Valley.

13. RESOLUTION NO. 1206-10-337: Motion to approve the temporary installation of Frame by Robert Glass in Lafayette Square Park.

14. RESOLUTION NO. 1206-10-338: Motion to amend Resolution Number 0802-10-214, which authorizes the Director of Cultural Affairs to enter into a

separate Design Development contract with artist Yumei Hou and artist Tomie Arai to each create artworks for the Central Subway Chinatown Station for

an amount not to exceed $25,000, to now include the complete scope of work as originally contemplated under the Request For Proposals to include

design development and consultation during fabrication and installation and to also increase the total contract not-to-exceed amount for each artist’s

contract to $400,000.

15. RESOLUTION NO. 1206-10-339: Motion to amend Resolution Number 0802-10-215, which authorizes the Director of Cultural Affairs to enter into a

separate Design Development contract with the artist team of Jim Campbell and Werner Klotz and artist Erwin Redl to each create an artwork for the

Central Subway Union Square/Market Street Station for an amount not to exceed $25,000 for each contract, to now include the complete scope of work

as originally contemplated under the Request For Proposals for Jim Campbell and Werner Klotz’ contract to include Design Development and

Consultation during Fabrication and Installation, and to include the complete scope of work as originally contemplated under the Request For Proposals

for Erwin Redl’s contract to include design development, fabrication and consultation during installation, and to increase the total not-to-exceed amount

for Jim Campbell and Werner Klotz’ contract to $400,000 and to increase the total not-to-exceed amount for Erwin Redl’s contract to $700,000.

16. RESOLUTION NO. 1206-10-340: Motion to amend Resolution Number 0802-10-216, which authorizes the Director of Cultural Affairs to enter into a

separate design development contract with artist Tom Otterness and artist Catherine Wagner to each create an artwork for the Central Subway

Moscone Station for an amount not to exceed $25,000 for each contract, to now include the complete scope of work as originally contemplated under

the Request For Proposals the scope of work for Tom Otterness’ contract to include Design Development, Fabrication of Molds, Consultation during

Fabrication and Installation of Sculptures, and to now include the complete scope of work as originally contemplated in the Request For Proposals for

Catherine Wagner’s contract to include Design Development and Consultation during Fabrication and Installation, and to increase the total not-to-

exceed amount for Tom Otterness’ contract to $600,000 and Catherine Wagner’s contract to $400,000.

17. RESOLUTION NO. 1206-10-341: Motion to approve the revised design of the artwork, Valencia Street Posts by artist Michael Arcega, consisting of

four wood utility posts each topped with a steel, aluminum and copper Victorian-inspired sculpture with an enamel finish, located along Valencia Street

between 16th and 19th Streets.

18. RESOLUTION NO. 1206-10-342: Motion to accept into the Civic Art Collection an artwork titled Valencia Street Posts, by artist Michael Arcega,

consisting of four 10-foot-high wood utility posts each topped with a Victorian-inspired ornamental crown of steel, aluminum and copper, each

approximately four feet high by two feet by two feet, installed on Valencia Street between 16th and 19th Streets.

19. RESOLUTION NO. 1206-10-343: Motion to approve the conceptual design of an artwork by Primitivo Suarez-Wolfe for the Market and Church Street

location associated with the Church and Duboce Streetscape Improvement Project.

20. RESOLUTION NO. 1206-10-344: Motion to approve Conceptual Design Phase deliverables by Moto Ohtake for artwork for Fulton Playground.

21. RESOLUTION NO. 1206-10-345: Motion to approve the Design Development Phase deliverables by Anna Valentina Murch for the General Hospital

Acute Care Unit Plaza Artwork project.
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22. RESOLUTION NO. 1206-10-346: Motion for the Director of Cultural Affairs to enter into a contractual relationship with Mr. Daniel Nevers for an

honorarium in the amount of $1,200 for the research, development and production of a newly commissioned artwork for the SFAC Gallery’s 155 Grove

Street installation space.

23. RESOLUTION NO. 1206-10-347: Motion for the Director of Cultural Affairs to approve an honorarium in the amount of $800 per artist for the following

artists: Ms. Lindsey White, Ms. Kristina Lewis, Ms. Jasmin Lim, Mr. Matthew Kennedy, Mr. Brion Nuda Rosch and Mr. Chris Sollars for the research,

development and production of newly commissioned artworks for the San Francisco Arts Commission Gallery’s exhibition Isn’t It Obvious?

24. RESOLUTION NO. 1206-10-348: Motion to approve an honorarium of $3,500 to Ms. Justine Topfer for curatorial services on the exhibition Sister City

Biennial.

25. RESOLUTION NO. 1206-10-349: Motion to approve art program parameters for Public Safety Building.

Executive Committee Recommendations (November 22, 2010)

26. RESOLUTION NO. 1206-10-350: Motion to authorize the Director of Cultural Affairs to transfer the $3,000 administrative fee received from the San

Francisco Redevelopment Agency for Arts Commission services performed for the Sixth Street Artwalk to the Friends of the San Francisco Arts

Commission account at Intersection for the Arts.

27. RESOLUTION NO. 1206-10-351: Motion to authorize the Director of Cultural Affairs to expend $125,000 from the Market Street–Public Artwork

account to support light installations by artists Jim Campbell, Paul Notzold and Theo Watson for the ARTery’s “Lights on Market,” the signature design

element for the National Endowment for the Arts Mayors’ Institute on City Design award.

28. RESOLUTION NO. 1206-10-352: Motion to establish the “Innovations in Strengthening the Arts” Grants Program which will support research,

knowledge-building activities, and capacity-building and technology-based initiatives that strengthen San Francisco’s arts community.

6. Committee Reports and Committee Matters

1. Executive Committee—P.J. Johnston, Chair

1. President Johnston reported that Mr. Cancel discussed the budget, and the Committee approved the items already discussed. He reported that

the Committee took a closer look at the proposed study assessing the strengths, weaknesses and effectiveness of the grants program. He said

that none of the Committee disagreed about the importance of the study, but they expressed concern about spending money now. A member

questioned whether this money could instead be spent on grants, but staff explained that funding for the assessment is from a separate source

and could not add to the grants pool. Ultimately, the Committee agreed that it would be money well spent and approved the proposal.

President Johnston said that the Executive Committee may have to take a second look at items approved by other Committees in light of the

budget constraints. He added that he tries to ensure that the Executive Committee includes a member, ideally the Chair, of each of the other

Committees.

2. Civic Design Review Committee—Cass Calder Smith, Chair

1. Commissioner Smith reported that the Committee had met, with few projects and none of them controversial. He reported that the Committee

had approved a playground at the Cayuga Recreation Center. President Johnston commented that he liked this small park near BART, where the

gardener had long cared for a group of unique wooden sculptures.

Commissioner Smith reported that the Committee had also reviewed some water treatment plants and recommended a few small changes.

3. Community Arts, Education and Grants Committee—Maya Draisin, Chair

1. In the absence of Commissioner Draisin, Commissioner Calloway reported that the African American Art and Culture Complex presented its

2009-2010 report. He noted that this Center, like the others, made big improvements over the last year, adding that he is the Committee’s

“ambassador” for this Center. He reported that the Center is very well used, with great depth and breadth of programs, and a lot going on all the

time. He reported that they are trying to get bingo back into the lineup for the community’s elders.

Commissioner Calloway reported that the Committee’s meetings will now be held at 3:00 rather than 3:30, as President Johnston announced

earlier.

Commissioner Calloway presented the following motion.

2. RESOLUTION NO. 1206-10-353: Motion to approve the following individuals as grants application review panelists for Cultural Equity Grants:

April Kim, Program Director, Oakland Asian Cultural Center

Joti Singh, Choreographer and Artistic Director, Duniya Drum and Dance Company

Raelle Myrick-Hodges, Artistic Director, Brava for Women in the Arts
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4. Street Artists Committee—Gregory Chew, Chair

1. Commissioner Chew thanked Street Artists Program Associate Alyssa Licouris for a great job on the Committee’s minutes. He reiterated Mr.

Lazar’s encouragement to patronize the artists, and he presented the following motions

2. RESOLUTION NO. 1206-10-354: Motion to approve requests by former certificate-holders for priority issuance of certificate with waiver of re-

screening of wares: Eric Anrigo, Virginia Travers, Jess Zepeda, Kenneth Negran, Sonia Davis.

3. RESOLUTION NO. 1206-10-355: Motion to approve request by applicant for waiver of 15-day requirement for obtaining a certificate: Brandon

Robinson.

5. Visual Arts Committee—Lorraine García-Nakata, Chair

1. Commissioner García-Nakata reported that the Committee, as always, had a busy meeting. She reported that the big Central Subway project is

moving forward. She said that the Committee approved several design development contracts, noting that the public art projects are moving

briskly in order to keep up with the overall subway project. She reported that the Committee reviewed a smaller project on Valencia Street, and

was interested to follow its evolution into a very handsome artwork. She noted that the Committee also approved motions related to the Church

and Duboce streetscape, and reviewed two playgrounds presented by Public Art Project Manager Jennifer Lovvorn, as well as General

Hospital’s Acute Care Plaza, and some exciting exhibitions planned for the Gallery.

Commissioner García-Nakata also reported that the Committee discussed the new Public Safety building, and possible police and fire

memorials. President Johnston explained that this building is essentially a second Hall of Justice, a huge project located south of Market on

Third Street near the bridge. Commissioner García-Nakata added that security and a sense of welcoming were both important for the building.

President Johnston noted that Commissioner Miguel was already familiar with the project, since it had come before the Planning Commission,

and that public art would be an important component of the building, as it is at General Hospital. He added that he would like staff to present the

General Hospital project to the full Commission soon.

Commissioner Sklar asked about the status of the Veterans War Memorial project. Mr. Cancel reported that the selection panel reviewed

proposals submitted in response to a public call, and chose three semifinalists. Those three will present their final designs in the spring.

President Johnston added that he had sat on that panel, which reviewed proposals from 34 teams, each consisting of an artist and an architect.

He noted that one of the three teams included former Commissioner Andrea Cochran. He thought that the panel was looking for a magnificent

memorial, totally unique to San Francisco. He compared the process to the Harvey Milk bust, in that the War Memorial Board chose to work with

the Arts Commission because of the expertise of staff. Mr. Cancel added that the three final proposals will be presented to the public for

comments.

Commissioner García-Nakata thanked staff and Commissioners for their hard work.

7. Public Comment

There was no other public comment.

8. New Business

There was no new business.

9. Reports and Announcements

There were no other reports or announcements.

10. Adjournment

President Johnston noted that this was the last meeting of the year, and he wished everyone happy holidays and a happy new year.

There being no further business, the meeting was adjourned at 4:20 p.m.

12/22/10 spr
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May 7, 2021 
 
The Honorable Members of the Board of Supervisors  
City and County of San Francisco 
1 Dr. Carlton Goodlett Place, Room 244 
San Francisco, CA  94102 
 
Honorable Members of the Board of Supervisors: 
 
The San Francisco Municipal Transportation Agency (SFMTA) and the San Francisco Arts Commission 
(SFAC) request that the San Francisco Board of Supervisors approve modifications to the contracts 
with artists Catherine Wagner, Paramedia, White Light, Tomie Arai, and Yumei Hou to provide 
design and consult on the fabrication and installation of artwork to be displayed in the Central 
Subway, to extend the terms of those contracts to December 31, 2021 due to delays to Project 
construction, and to approve (retroactively where appropriate) contract modifications that extend 
the term of those contracts beyond the ten-year term limit under Charter section 9.118, without 
increasing the contract amounts; and, to request the Board of Supervisors to approve the contract 
modifications. 
 
Background: 
 
The SFAC has delegated authority to contract for artwork to be included in City construction 
projects, and the SFMTA has approval authority over its expenditures for federally funded 
capital projects.   
 
The SFAC issued a Request for Qualifications (RFQ) on October 1, 2004 and April 30, 2008 for 
proposals for artwork to be displayed in the Central Subway.  The Arts Commission selected 
Catherine Wagner, Paramedia, White Light, Tomie Arai and Yumei Hou as the highest qualified 
scorers pursuant to the RFQ.   The Arts Commission then negotiated contracts with each of 
these artists. In 2011, the SFAC and the SFMTA awarded contracts to artists Catherine Wagner, 
Paramedia, White Light, Tomie Arai and Yumei Hou to design and consult on the fabrication and 
installation of works of art to be displayed in the Central Subway (collectively the Artists’ 
Contracts).  The San Francisco Civil Service Commission approved the Artists’ Contracts under 
Civil Service Commission Notice of Action for Contract No. 4062-10/11, dated January 3, 2011. 
 
Each of the Artists’ Contracts previously was amended several times to address various changes 
in station designs and to extend the terms of the Artists’ Contracts to conform to delays and 
changes in the Central Subway Project construction schedule.  
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Due to staff error, the terms of the contracts with Paramedia and Catherine Wagner, 
respectively, were inadvertently previously extended beyond the ten-year contract term limit 
set out in Charter section 9.118(b); the proposed modifications to those contracts will remedy 
those errors. (Staff may have calculated the term of the extended contracts using effective 
dates on which the City’s Controller certified the funds for the contract or the dates on which 
the City issued notice to proceed.)  Also, the contracts with White Light, Yumei Hou and Tomie 
Arai inadvertently expired, which the parties to those respective contracts did not intend; the 
proposed modifications to those contracts will remedy those errors.  Staff regrets the errors 
and will take steps to more closely manage the Artists’ Contracts. 
 
Alternatives Considered: 
 
The San Francisco Board of Supervisors could decide not to modify the Artists’ Contracts, but 
doing so risks improper installation of artwork for which the City has paid a total of 
approximately $5,183,324.  Tomie Arai’s artwork (the large signature pieces for the Chinatown 
Station) has not been completed, and likely will remain unfinished if the Arai Contract is not 
extended. 
 
Funding Impact/Budget: 
 
The modifications of the Artists’ Contracts only extend the terms of those contracts, they do 
not increase the contract amounts of those agreements, and will not increase the total Project 
cost.   
 
Funding Sources: 
 
The Central Subway Project is funded with Federal Transit Administration (FTA) New Starts, 
Federal Congestion Management & Air Quality (CMAQ), State Transportation Bond Proposition 
1A and 1B, State Regional Improvement Program, State Transportation Congestion Relief 
Program (TCRP), Prop K Half-Cent Local Sales Tax funds and other local funds.   
 
SFMTA Board Action: 
 
On May 4, 2021, the SFMTA Board of Directors approved resolutions authorizing the Director of 
Transportation to execute the Amendments to the contracts with artists Catherine Wagner, 
Paramedia, White Light, Tomie Arai, and Yumei Hou, subject to approval by the Board of 
Supervisors. 
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Recommendation: 
 
The SFMTA and the SFAC recommend that the San Francisco Board of Supervisors adopt the 
resolutions approving the Amendments to the contracts with artists Catherine Wagner, 
Paramedia, White Light, Tomie Arai, and Yumei Hou. 
 
Thank you for your consideration of this proposed amendment.  Should you have any questions 
or require more information, please do not hesitate to contact me at any time. 
 
Sincerely, 
 
 
 
Jeffrey Tumlin       Ralph Remington 
Director of Transportation     Director of Cultural Affairs 
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San Francisco Ethics Commission 
25 Van Ness Avenue, Suite 220, San Francisco, CA 94102 
Phone: 415.252.3100 . Fax: 415.252.3112 
ethics.commission@sfgov.org . www.sfethics.org  

Received On: 
 
File #: 
 
Bid/RFP #: 

 

SAN FRANCISCO ETHICS COMMISSION – SFEC Form 126(f)4 v.12.7.18  1 

Notification of Contract Approval 
SFEC Form 126(f)4 

(S.F. Campaign and Governmental Conduct Code § 1.126(f)4) 
A Public Document 

 

Each City elective officer who approves a contract that has a total anticipated or actual value of $100,000 or 
more must file this form with the Ethics Commission within five business days of approval by: (a) the City elective 
officer, (b) any board on which the City elective officer serves, or (c) the board of any state agency on which an 
appointee of the City elective officer serves.  For more information, see: https://sfethics.org/compliance/city-
officers/contract-approval-city-officers 

 

1. FILING INFORMATION 
TYPE OF FILING DATE OF ORIGINAL FILING (for amendment only) 

\FilingType\ \OriginalFilingDate\ 

AMENDMENT DESCRIPTION – Explain reason for amendment 

\AmendmentDescription\ 

 

2. CITY ELECTIVE OFFICE OR BOARD 
OFFICE OR BOARD NAME OF CITY ELECTIVE OFFICER 

\ElectiveOfficerOffice\ \ElectiveOfficerName\ 

 

3. FILER’S CONTACT  
NAME OF FILER’S CONTACT TELEPHONE NUMBER 

\FilerContactName\ \FilerContactTelephone\ 

FULL DEPARTMENT NAME  EMAIL 

\FilerContactDepartmentName\ \FilerContactEmail\ 

 

4. CONTRACTING DEPARTMENT CONTACT 
NAME OF DEPARTMENTAL CONTACT DEPARTMENT CONTACT TELEPHONE NUMBER 

\DepartmentContactName\ \DepartmentContactTelephone\ 

FULL DEPARTMENT NAME DEPARTMENT CONTACT EMAIL 

\DepartmentContactDepartmentName\ \DepartmentContactEmail\ 
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Arts Commission
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Clerk of the Board of Supervisors

Angela Calvillo

Mary Chou 415-252-2233

Original

Board.of.Supervisors@sfgov.org

210548

Members
Board of Supervisors

mary.chou@sfgov.org

Incomplete - Pending Signature
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5. CONTRACTOR 
NAME OF CONTRACTOR 

\ContractorName\ 

TELEPHONE NUMBER 

\ContractorTelephone\ 

STREET ADDRESS (including City, State and Zip Code) 

\ContractorAddress\ 

EMAIL 

\ContractorEmail\ 

 
6. CONTRACT 
DATE CONTRACT WAS APPROVED BY THE CITY ELECTIVE OFFICER(S) 

\ContractDate\ 

ORIGINAL BID/RFP NUMBER 

\BidRfpNumber\ 

FILE NUMBER (If applicable) 

\FileNumber\ 

DESCRIPTION OF AMOUNT OF CONTRACT 

\DescriptionOfAmount\ 

NATURE OF THE CONTRACT (Please describe) 
 

\NatureofContract\ 

 
7. COMMENTS 

\Comments\ 

 
8. CONTRACT APPROVAL 

This contract was approved by: 

 THE CITY ELECTIVE OFFICER(S) IDENTIFIED ON THIS FORM 

\CityOfficer\ 

 A BOARD ON WHICH THE CITY ELECTIVE OFFICER(S) SERVES   
 

\BoardName\ 

 THE BOARD OF A STATE AGENCY ON WHICH AN APPOINTEE OF THE CITY ELECTIVE OFFICER(S) IDENTIFIED ON THIS FORM SITS 
 

\BoardStateAgency\ 
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To provide design and consultation on the fabrication and installation of the artwork for 
the Central Subway Chinatown Station (CTS)

Yumei Hou

210548

papercutlady16@gmail.com

X

$60,500

415-203-7452

1590 Broadway Street, Apt. 211 S, SF, CA 94109

Incomplete - Pending Signature
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9. AFFILIATES AND SUBCONTRACTORS 

List the names of (A) members of the contractor’s board of directors; (B) the contractor’s principal officers, including chief 
executive officer, chief financial officer, chief operating officer, or other persons with similar titles; (C) any individual or entity 
who has an ownership interest of 10 percent or more in the contractor; and (D) any subcontractor listed in the bid or 
contract. 

# LAST NAME/ENTITY/SUBCONTRACTOR FIRST NAME TYPE 

1 \PartyLastName1\ \PartyFirstName1\ \PartyType1\ 

2 \PartyLastName2\ \PartyFirstName2\ \PartyType2\ 

3 \PartyLastName3\ \PartyFirstName3\ \PartyType3\ 

4 \PartyLastName4\ \PartyFirstName4\ \PartyType4\ 

5 \PartyLastName5\ \PartyFirstName5\ \PartyType5\ 

6 \PartyLastName6\ \PartyFirstName6\ \PartyType6\ 

7 \PartyLastName7\ \PartyFirstName7\ \PartyType7\ 

8 \PartyLastName8\ \PartyFirstName8\ \PartyType8\ 

9 \PartyLastName9\ \PartyFirstName9\ \PartyType9\ 

10 \PartyLastName10\ \PartyFirstName10\ \PartyType10\ 

11 \PartyLastName11\ \PartyFirstName11\ \PartyType11\ 

12 \PartyLastName12\ \PartyFirstName12\ \PartyType12\ 

13 \PartyLastName13\ \PartyFirstName13\ \PartyType13\ 

14 \PartyLastName14\ \PartyFirstName14\ \PartyType14\ 

15 \PartyLastName15\ \PartyFirstName15\ \PartyType15\ 

16 \PartyLastName16\ \PartyFirstName16\ \PartyType16\ 

17 \PartyLastName17\ \PartyFirstName17\ \PartyType17\ 

18 \PartyLastName18\ \PartyFirstName18\ \PartyType18\ 

19 \PartyLastName19\ \PartyFirstName19\ \PartyType19\ 
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9. AFFILIATES AND SUBCONTRACTORS 

List the names of (A) members of the contractor’s board of directors; (B) the contractor’s principal officers, including chief 
executive officer, chief financial officer, chief operating officer, or other persons with similar titles; (C) any individual or entity 
who has an ownership interest of 10 percent or more in the contractor; and (D) any subcontractor listed in the bid or 
contract. 

# LAST NAME/ENTITY/SUBCONTRACTOR FIRST NAME TYPE 

20 \PartyLastName20\ \PartyFirstName20\ \PartyType20\ 

21 \PartyLastName21\ \PartyFirstName21\ \PartyType21\ 

22 \PartyLastName22\ \PartyFirstName22\ \PartyType22\ 

23 \PartyLastName23\ \PartyFirstName23\ \PartyType23\ 

24 \PartyLastName24\ \PartyFirstName24\ \PartyType24\ 

25 \PartyLastName25\ \PartyFirstName25\ \PartyType25\ 

26 \PartyLastName26\ \PartyFirstName26\ \PartyType26\ 

27 \PartyLastName27\ \PartyFirstName27\ \PartyType27\ 

28 \PartyLastName28\ \PartyFirstName28\ \PartyType28\ 

29 \PartyLastName29\ \PartyFirstName29\ \PartyType29\ 

30 \PartyLastName30\ \PartyFirstName30\ \PartyType30\ 

31 \PartyLastName31\ \PartyFirstName31\ \PartyType31\ 

32 \PartyLastName32\ \PartyFirstName32\ \PartyType32\ 

33 \PartyLastName33\ \PartyFirstName33\ \PartyType33\ 

34 \PartyLastName34\ \PartyFirstName34\ \PartyType34\ 

35 \PartyLastName35\ \PartyFirstName35\ \PartyType35\ 

36 \PartyLastName36\ \PartyFirstName36\ \PartyType36\ 

37 \PartyLastName37\ \PartyFirstName37\ \PartyType37\ 

38 \PartyLastName38\ \PartyFirstName38\ \PartyType38\ 
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9. AFFILIATES AND SUBCONTRACTORS 

List the names of (A) members of the contractor’s board of directors; (B) the contractor’s principal officers, including chief 
executive officer, chief financial officer, chief operating officer, or other persons with similar titles; (C) any individual or entity 
who has an ownership interest of 10 percent or more in the contractor; and (D) any subcontractor listed in the bid or 
contract. 

# LAST NAME/ENTITY/SUBCONTRACTOR FIRST NAME TYPE 

39 \PartyLastName39\ \PartyFirstName39\ \PartyType39\ 

40 \PartyLastName40\ \PartyFirstName40\ \PartyType40\ 

41 \PartyLastName41\ \PartyFirstName41\ \PartyType41\ 

42 \PartyLastName42\ \PartyFirstName42\ \PartyType42\ 

43 \PartyLastName43\ \PartyFirstName43\ \PartyType43\ 

44 \PartyLastName44\ \PartyFirstName44\ \PartyType44\ 

45 \PartyLastName45\ \PartyFirstName45\ \PartyType45\ 

46 \PartyLastName46\ \PartyFirstName46\ \PartyType46\ 

47 \PartyLastName47\ \PartyFirstName47\ \PartyType47\ 

48 \PartyLastName48\ \PartyFirstName48\ \PartyType48\ 

49 \PartyLastName49\ \PartyFirstName49\ \PartyType49\ 

50 \PartyLastName50\ \PartyFirstName50\ \PartyType50\ 

 Check this box if you need to include additional names. Please submit a separate form with complete information.  
Select “Supplemental” for filing type. 

 
10. VERIFICATION 

I have used all reasonable diligence in preparing this statement. I have reviewed this statement and to the best of my 
knowledge the information I have provided here is true and complete.  
 
I certify under penalty of perjury under the laws of the State of California that the foregoing is true and correct. 

SIGNATURE OF CITY ELECTIVE OFFICER OR BOARD SECRETARY OR 
CLERK 

DATE SIGNED 

 

\Signature\ 

 

\DateSigned\ 
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