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August 25, 2021 


Via email: bos.legislation@sfgov.org 
 
San Francisco Board of Supervisors 
Angela Calvillo 
Clerk of the Board 
City Hall 
1 Dr. Carlton B. Goodlett Place, Room 244 
San Francisco, CA 94102-4689 


Re: California Housing Law Protections Relating to the 450-474 O’Farrell 
Street/532 Jones Street Project Application 


Dear Board of Supervisors, 


Holland & Knight LLP1 has been retained to represent Fifth Church of Christ, Scientist (the 
“Applicant”) to ensure its rights under the California housing laws for the project proposed at 
450-474 O’Farrell Street/532 Jones Street.  The project includes “316 group housing units (632 
beds), 172,323 square feet of residential use, including amenities and common areas, 4,900 
square feet of open space, 6,023 square feet of restaurant/retail space, and 9,924 square feet for 
religious institution use (i.e., replacement of the existing church)” (the “Project”).  (Addendum 2 
to Environmental Impact Report (“Addendum 2”), June 23, 2021, at 3.)  The Project’s case 
number is 2013.1535EIA-02. 


As outlined in our letter to the Planning Commission (“Commission”) dated June 21, 2021 
(“June 21, 2021 Letter”), the Project is subject to protections from several of California’s 
housing laws, including the Permit Streamlining Act, Housing Accountability Act and SB 330 
(the “Housing Crisis Act of 2019”, all of which the Legislature has enacted to ensure the timely 
construction of housing to combat California’s housing crisis.   


                                                 
1 The Applicant is also represented by David Cincotta as well as Storzer & Associates, P.C. in connection with the 
Religious Land Use Act and Institutionalized Persons Act.  
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Summary of June 21, 2021 Letter.  The following summarizes the main points in the June 21, 
2021 Letter:  


 The entitlements and exceptions currently sought were already approved for the 
previously approved project.  The only land use related modification from the original 
approval requested for the revised Project is for a change to group housing with 316 
group housing rooms.  The Project is consistent with the standards for group housing in 
the RC-4 zoning district and all other applicable standards.  


 The application was deemed complete on February 28, 2020 under the Permit 
Streamlining Act, based on our understanding that the Planning Department issued Plan 
Check Letter No. 1 more than 30 days after the Applicant’s submittal, exceeding the 30 
day window for completeness review of the Project. The City did not identify any project 
inconsistencies with objective standards as of April 28, 2020 and so the Project was 
deemed consistent with objective standards on that date under the Housing 
Accountability Act.  


 As stated in the YIMBY Law Letter, “the Conditional Use Authorization currently being 
considered certainly falls well within the bounds of the General Plan.  Even expanding 
our view to the project’s previous approvals, including specific items within the Planned 
Unit Development, nothing proposed or adopted is sufficiently outside the scope of the 
city’s general plan to warrant the assessment that the project is not protected by the 
Housing Accountability Act.” As such, the Project does not involve any legislative 
amendments and, therefore, the Housing Accountability Act applies to the Project 
(limiting the ability to deny or reduce the Project density) as does the SB 330, including 
the five hearing maximum.  


 The environmental review has been unnecessarily delayed.  There is no substantial 
change to the revised Project that warranted preparation of a second Addendum and no 
new environmental impacts.  The proposed modifications currently include and have 
always included approximately 300 group housing rooms, acknowledged by the City to 
represent for planning purposes approximately 600 beds. 


The complete June 21, 2021 Letter is included as Attachment 1.   


We applaud the Planning Commission for its approval of the Project at the June 24, 2021 
hearing. After multiple hearings over the last several months, extensive outreach by the Church 
and the development team, the Commission incorporated several requested design improvements 
from the community and the Commission to improve the earlier Conditional Use Approval and 
refine the permitted group housing.  


Summary of Responses to Appeal Letter 


After receipt of the July 21, 2021 appeal letter filed by the Tenderloin Housing Clinic and Pacific 
Bay Inn, Inc. (“July 21, 2021 Appeal Letter”) we wish to address certain additional points, as 
summarized below.  
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 The Appeal Letter challenges previous actions that were not part of the June 24, 2021 
action by the Planning Commission. Specifically, the appeal is based on objections to 
alleged construction impacts and the authorization for group housing at this site. Nothing 
however in the action of the Planning Commission affects the previously approved site 
plan and associated construction impacts, and group housing is a permitted use in this 
zoning district, requiring no Planning Commission approval 


 The Housing Accountability Act and five hearing maximum under SB 330 five hearing 
maximum still apply in the context of an appeal.   


 The potential impacts raised in the Appeal Letter were adequately reviewed in the 
Environmental Impact Report (“EIR”) and, where appropriate, addressed with specific 
mitigation measures. Any challenge to the EIR or the associated mitigation measures had 
to have been filed within 30 days of the December 2018 Notice of Determination. 


 Procedural issues regarding hearing date underscore the delayed processing that has 
characterized processing of this Project.  


The following provides additional detail.  


I.  Background 


Our June 21, 2021 Letter to Planning Commission (Attachment 1), included an in depth 
summary in Section I of the relevant background regarding (A) Project processing, (B) 
application completeness, (C) environmental review, and (D) hearing history.  Rather than repeat 
again, here we reference pages 3-7 in Attachment 1 for relevant background. 


II.   The Appeal Does Not Address the June 24, 2021 Planning Commission Action 
 
The appeal is based on items that were not at issue in the recent action of the Planning 
Commission. Despite multiple community meetings and public hearings prior to the original 
Conditional Use Approval and the opportunity to appeal the original approval, the current appeal 
is focused on construction impacts associated with actions evaluated and approved in the prior 
approval, and zoning decisions decided in decision unrelated to this Project. The July 21, 2021 
Appeal Letter states that the appeal is based on the following reasons: 
 


(1) Lack of Due Consideration, Disclosure or Analysis of the Health, Safety and Welfare 
of the Tenderloin Community and the Adjacent Pacific Bay Inn. The Project did not 
adequately disclose significant construction and operational impacts to the community. 
 
(2) The Project Is Not Compatible with the Tenderloin Community. The Tenderloin 
Community deems the revised Project to be out-of-place and undesirable as the 
neighborhood is already saturated with market rate group housing. 
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(3) Lack of Community Outreach and Dialogue. Forge, the new project sponsor, failed to 
engage neighbors and community stakeholders concerning the design, format and 
impacts of the Project. 


 
As summarized in our June 21, 2021 Letter the original approvals included the following:  


 
 
Accordingly, claims about construction activities and potential impacts from the approved site 
plan and relate to the original approvals and extensive environmental review.   
 
The action before the Planning Commission was limited to proposed modification of conditions 
in the Conditional Use Approval. The substance of the Planning Commission action concerned 
modification of four (4) conditions from the original approval and addition of a condition of 
approval addressing the standards for group housing cooking facilities. The conditions that were 
modified concerned Parking for Affordable Units (#24), Car Share (#25), Bicycle Parking (#26), 
and the Inclusionary Affordable Housing Program (#32). The Planning Commission eliminated 
the Car Share and Parking for Affordable Unit conditions because they were no longer 
applicable, increased the number for Bicycle Parking, and clarified the application of the 
Inclusionary Affordable Housing Program. In accordance with Planning Code Section 303(e), 
the public hearing and notice procedures of Section 306 were appropriately followed for 
processing the modifications. 
 
None of the reasons stated as the basis for the appeal concern the items modified by the Planning 
Commission action. The appeal is based on objections to alleged construction impacts and the 
authorization for group housing at this site. Nothing however in the action of the Planning 
Commission affects the previously approved site plan and associated construction impacts, 
and group housing is a permitted use in this zoning district, requiring no Planning 
Commission approval. Given the reasons stated for the appeal, the real target of the appeal is the 
prior site plan approval and earlier Planning Code amendments that designated group housing as 
a permitted use. The time for appealing those decisions has passed. The only appropriate 
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decision on this unsupported appeal of the modification of the Conditional Use approval is to 
deny the appeal. 


III. Housing Protections Apply in the Context of an Appeal  


Section II of the June 21, 2021 Letter, specifically pages 7-11, identified the applicable 
protections under the California housing laws.  In short, the application was deemed complete on 
February 28, 2020 under the Permit Streamlining Act, based on our understanding that the 
Planning Department issued Plan Check Letter No. 1 more than 30 days after the Applicant’s 
submittal, exceeding the 30-day window for completeness review of the Project. The City did not 
identify any project inconsistencies with objective standards as of April 28, 2020 and so the 
Project was deemed consistent with objective standards on that date under the Housing 
Accountability Act. As stated in the YIMBY Law Letter, “the Conditional Use Authorization 
currently being considered certainly falls well within the bounds of the General Plan.  Even 
expanding our view to the project’s previous approvals, including specific items within the 
Planned Unit Development, nothing proposed or adopted is sufficiently outside the scope of the 
city’s general plan to warrant the assessment that the project is not protected by the Housing 
Accountability Act.” As such, the Project does not involve any legislative amendments and, 
therefore, the Housing Accountability Act applies to the Project as does the five hearing limit 
under SB 330.   


Both laws apply equally in the context of an appeal.  The Housing Accountability Act limits an 
agency’s discretion to deny or reduce the density of a project. (Govt. Code 65589.5).  There is no 
exception where an appeal has been filed so it follows that an agency’s obligations under the 
Housing Accountability Act remain when an appeal has been filed.   


Similarly, the five hearing maximum under SB 330 remains steadfast as there is no exception for 
an appeal.  As this is a new and cutting edge area of the law, we recognize it has not yet been 
addressed by the courts.  That said, language in Government Code Section 65905.5(a) is resolute 
in stating that an city and county “shall not conduct more than five hearings….in connection with 
the approval of that housing development project” and that the “city and county shall consider 
and either approve or disapprove the application at any of the five hearings allowed under this 
section consistent with the applicable timelines under the Permit Streamlining Act.”  Moreover, 
the definition of a hearing in Government Code Section 65905.5(b)(2) includes “any public 
hearing, workshop, or similar meeting conducted by the city or county with respect to the 
housing development project.”  The only exemption from the definition of a hearing is where 
there is a legislative approval or a timely appeal of the “approval or disapproval of a legislative 
approval.”  The proposed Project entitlements include only quasi-judicial approvals and no 
legislative approvals. Accordingly, an appeal hearing is not exempt from the five hearing 
maximum.  We noted in our June 21, 2021 Letter that eight hearings have been held (or six if not 
counting the hearings purportedly continued by the Applicant).  As such, the five hearing 
maximum has already been exceeded.  


A plain reading of the five hearing maximum could be read and interpreted by the courts to 
require an agency to deny an appeal without holding a new hearing.  While we do not necessarily 
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recommend such an action, we feel it important to recognize that, given the severity of the 
housing crisis and legislative and judicial trends, it is quite possible that courts will find that 
appeal hearings beyond five hearings are improper. With that legal background in mind, we 
continue to urge an outcome that is consistent with the significant legal trends on housing 
projects.  


IV.  The Appeal Raises Issues Evaluated in the EIR and Untimely CEQA challenges 


The potential impacts raised in the Appeal Letter were adequately reviewed in the Environmental 
Impact Report (“EIR”) and, where appropriate, addressed with specific mitigation measures. 
This Appeal identifies no new or different environmental impacts that those evaluated in the 
EIR. In particular, the potential environmental impacts detailed by the Pacific Bay Inn in the 
Appeal were all adequately reviewed in the EIR. Those potential impacts were addressed and 
specific mitigation measures responding to the potential impacts to adjacent buildings, including 
vibration monitoring and a management plan, were incorporated into the final EIR approved on 
November 13, 2018.  The Church and its Project Sponsor partner have agreed to implement 
those mitigation measures. These mitigation measures have been consistently incorporated in all 
Addenda describing the group housing proposal, including documents prepared for and approved 
by the Commission on June 21.  


The Pacific Bay Inn did not challenge or appeal the EIR evaluation or the mitigation measures 
incorporated into the Final EIR. The Notice of Determination (“NOD”) for the project approval 
was published on December 18, 2018 and any challenge under the California Environmental 
Quality Act (“CEQA”) to the EIR and those mitigation measures had to have been filed within 
30 days of the NOD. More significantly, it should be noted that, in addition to arranging to 
implement the mitigation measures, under the current proposal withdraws the development’s 
foundation significantly further away from the Pacific Bay Inn. Consequently, the current 
proposal incorporating group housing has less potential for impacting the Pacific Bay Inn.  


Furthermore, as stated by Planning Department staff at the Planning Commission Hearing on 
June 21, 2021, the custom and practice of resolving any structural design issues for foundational 
issues of adjacent buildings is  through mitigation measures, review and conditions by the 
Department of Building Inspection, and  written agreement between the property owners (based 
on consultation with engineers). The first draft of such an agreement for this process has already 
been delivered to the representatives of the Pacific Bay Inn.  


All of the potential impacts raised in the appeal were evaluated and addressed in the EIR that 
was certified in 2018. No appeal and no CEQA challenge was filed to the prior approval or the 
EIR from 2018. Finally, the City ultimately prepared two Addendums to the EIR and concluded 
that not further environmental review was required for the current proposal. The Addendum 
made the following finding: 


The revised project would not result in new or different environmental impacts, 
substantially increase the severity of the previously identified environmental 
impacts or require new mitigation measures. In addition, no new information has 
emerged that would materially change the analyses or conclusions set forth in 
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the initial study and EIR. Therefore, the revised project would not change the 
analyses or conclusions in the initial study and EIR for the previous project. 


Second Addendum to Environmental Impact Report, p. 11.  


V. Procedural issues regarding Appeal Hearing date underscore delayed processing 


The Applicant continues to suffer delays in processing for this Project and as a result significant 
costs. The City Planning Code clearly requires that the Board of Supervisors or Clerk of the 
Board set a hearing on an appeal for a date not more than 30 or 40 days after the filing of the 
appeal. (Planning Code 308.1(c)) The Board must decide the appeal within 30 or 40 days of that 
hearing, unless the full membership of the Board is not available. (Id.) In that instance, the Board 
may continue the hearing for decision on the appeal to a date when the full Board is available, 
but not more than 90 days after the hearing on the appeal. (Id.) Despite the mandate in the 
Planning Code to set the hearing on the appeal to a date not more than 30 or 40 days after the 
filing of the appeal, the City has proposed to delay the hearing on appeal for more than 70 
days. In response to the July 21st filing of appeal, Supervisor Matt Haney’s Chief of Staff 
requested that the parties agree to delay the hearing on appeal until October 12, 2021. This 
request ignores the Planning Code requirements and continues the pattern of delay that already 
places the City in conflict with state law.  This request also reflects the continuing disregard for 
the impact of delay on Applicant, even while relying on Applicant’s continued cooperation and 
accommodation. 


Applicant appreciates that the Board does not meet in August and that both Rosh Hashanah and 
the labor day holiday fall during the first week in September. Under these circumstances the 
Board must therefore make some appropriate arrangements. Nevertheless, in light of the limited 
scope of the Planning Commission action and the numerous delays in processing these 
modifications to the Conditional Use approval, proposing to set the hearing on the appeal to 
October represents another unreasonable delay. 


This Appeal can and should be resolved without further unnecessary delay. As noted in prior 
correspondence, the Church has experienced significant damages as a result of the continuing 
delays. 


Sincerely yours, 


HOLLAND & KNIGHT, LLP 


 


Letitia Moore 


CC:    David Murray, Fifth Church of Christ, Scientist (david.murray08@gmail.com) 
 Ela Strong, Fifth Church of Christ, Scientist (ela@elastrong.com)  
 David Cincotta, Law Office of David Cincotta (davidc@dpclawoffices.com)  
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 Robin Pick, Storzer Law (pick@storzerlaw.com)  
 Roman Storzer, Storzer Law (storzer@storzerlaw.com) 
 
 
Attachment 1 – June 21, 2021 Letter to Planning Commission   
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Attachment 1  
June 21, 2021 Letter to Planning Commission  
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August 25, 2021 

Via email: bos.legislation@sfgov.org 
 
San Francisco Board of Supervisors 
Angela Calvillo 
Clerk of the Board 
City Hall 
1 Dr. Carlton B. Goodlett Place, Room 244 
San Francisco, CA 94102-4689 

Re: California Housing Law Protections Relating to the 450-474 O’Farrell 
Street/532 Jones Street Project Application 

Dear Board of Supervisors, 

Holland & Knight LLP1 has been retained to represent Fifth Church of Christ, Scientist (the 
“Applicant”) to ensure its rights under the California housing laws for the project proposed at 
450-474 O’Farrell Street/532 Jones Street.  The project includes “316 group housing units (632 
beds), 172,323 square feet of residential use, including amenities and common areas, 4,900 
square feet of open space, 6,023 square feet of restaurant/retail space, and 9,924 square feet for 
religious institution use (i.e., replacement of the existing church)” (the “Project”).  (Addendum 2 
to Environmental Impact Report (“Addendum 2”), June 23, 2021, at 3.)  The Project’s case 
number is 2013.1535EIA-02. 

As outlined in our letter to the Planning Commission (“Commission”) dated June 21, 2021 
(“June 21, 2021 Letter”), the Project is subject to protections from several of California’s 
housing laws, including the Permit Streamlining Act, Housing Accountability Act and SB 330 
(the “Housing Crisis Act of 2019”, all of which the Legislature has enacted to ensure the timely 
construction of housing to combat California’s housing crisis.   

                                                 
1 The Applicant is also represented by David Cincotta as well as Storzer & Associates, P.C. in connection with the 
Religious Land Use Act and Institutionalized Persons Act.  
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Summary of June 21, 2021 Letter.  The following summarizes the main points in the June 21, 
2021 Letter:  

 The entitlements and exceptions currently sought were already approved for the 
previously approved project.  The only land use related modification from the original 
approval requested for the revised Project is for a change to group housing with 316 
group housing rooms.  The Project is consistent with the standards for group housing in 
the RC-4 zoning district and all other applicable standards.  

 The application was deemed complete on February 28, 2020 under the Permit 
Streamlining Act, based on our understanding that the Planning Department issued Plan 
Check Letter No. 1 more than 30 days after the Applicant’s submittal, exceeding the 30 
day window for completeness review of the Project. The City did not identify any project 
inconsistencies with objective standards as of April 28, 2020 and so the Project was 
deemed consistent with objective standards on that date under the Housing 
Accountability Act.  

 As stated in the YIMBY Law Letter, “the Conditional Use Authorization currently being 
considered certainly falls well within the bounds of the General Plan.  Even expanding 
our view to the project’s previous approvals, including specific items within the Planned 
Unit Development, nothing proposed or adopted is sufficiently outside the scope of the 
city’s general plan to warrant the assessment that the project is not protected by the 
Housing Accountability Act.” As such, the Project does not involve any legislative 
amendments and, therefore, the Housing Accountability Act applies to the Project 
(limiting the ability to deny or reduce the Project density) as does the SB 330, including 
the five hearing maximum.  

 The environmental review has been unnecessarily delayed.  There is no substantial 
change to the revised Project that warranted preparation of a second Addendum and no 
new environmental impacts.  The proposed modifications currently include and have 
always included approximately 300 group housing rooms, acknowledged by the City to 
represent for planning purposes approximately 600 beds. 

The complete June 21, 2021 Letter is included as Attachment 1.   

We applaud the Planning Commission for its approval of the Project at the June 24, 2021 
hearing. After multiple hearings over the last several months, extensive outreach by the Church 
and the development team, the Commission incorporated several requested design improvements 
from the community and the Commission to improve the earlier Conditional Use Approval and 
refine the permitted group housing.  

Summary of Responses to Appeal Letter 

After receipt of the July 21, 2021 appeal letter filed by the Tenderloin Housing Clinic and Pacific 
Bay Inn, Inc. (“July 21, 2021 Appeal Letter”) we wish to address certain additional points, as 
summarized below.  
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 The Appeal Letter challenges previous actions that were not part of the June 24, 2021 
action by the Planning Commission. Specifically, the appeal is based on objections to 
alleged construction impacts and the authorization for group housing at this site. Nothing 
however in the action of the Planning Commission affects the previously approved site 
plan and associated construction impacts, and group housing is a permitted use in this 
zoning district, requiring no Planning Commission approval 

 The Housing Accountability Act and five hearing maximum under SB 330 five hearing 
maximum still apply in the context of an appeal.   

 The potential impacts raised in the Appeal Letter were adequately reviewed in the 
Environmental Impact Report (“EIR”) and, where appropriate, addressed with specific 
mitigation measures. Any challenge to the EIR or the associated mitigation measures had 
to have been filed within 30 days of the December 2018 Notice of Determination. 

 Procedural issues regarding hearing date underscore the delayed processing that has 
characterized processing of this Project.  

The following provides additional detail.  

I.  Background 

Our June 21, 2021 Letter to Planning Commission (Attachment 1), included an in depth 
summary in Section I of the relevant background regarding (A) Project processing, (B) 
application completeness, (C) environmental review, and (D) hearing history.  Rather than repeat 
again, here we reference pages 3-7 in Attachment 1 for relevant background. 

II.   The Appeal Does Not Address the June 24, 2021 Planning Commission Action 
 
The appeal is based on items that were not at issue in the recent action of the Planning 
Commission. Despite multiple community meetings and public hearings prior to the original 
Conditional Use Approval and the opportunity to appeal the original approval, the current appeal 
is focused on construction impacts associated with actions evaluated and approved in the prior 
approval, and zoning decisions decided in decision unrelated to this Project. The July 21, 2021 
Appeal Letter states that the appeal is based on the following reasons: 
 

(1) Lack of Due Consideration, Disclosure or Analysis of the Health, Safety and Welfare 
of the Tenderloin Community and the Adjacent Pacific Bay Inn. The Project did not 
adequately disclose significant construction and operational impacts to the community. 
 
(2) The Project Is Not Compatible with the Tenderloin Community. The Tenderloin 
Community deems the revised Project to be out-of-place and undesirable as the 
neighborhood is already saturated with market rate group housing. 
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(3) Lack of Community Outreach and Dialogue. Forge, the new project sponsor, failed to 
engage neighbors and community stakeholders concerning the design, format and 
impacts of the Project. 

 
As summarized in our June 21, 2021 Letter the original approvals included the following:  

 
 
Accordingly, claims about construction activities and potential impacts from the approved site 
plan and relate to the original approvals and extensive environmental review.   
 
The action before the Planning Commission was limited to proposed modification of conditions 
in the Conditional Use Approval. The substance of the Planning Commission action concerned 
modification of four (4) conditions from the original approval and addition of a condition of 
approval addressing the standards for group housing cooking facilities. The conditions that were 
modified concerned Parking for Affordable Units (#24), Car Share (#25), Bicycle Parking (#26), 
and the Inclusionary Affordable Housing Program (#32). The Planning Commission eliminated 
the Car Share and Parking for Affordable Unit conditions because they were no longer 
applicable, increased the number for Bicycle Parking, and clarified the application of the 
Inclusionary Affordable Housing Program. In accordance with Planning Code Section 303(e), 
the public hearing and notice procedures of Section 306 were appropriately followed for 
processing the modifications. 
 
None of the reasons stated as the basis for the appeal concern the items modified by the Planning 
Commission action. The appeal is based on objections to alleged construction impacts and the 
authorization for group housing at this site. Nothing however in the action of the Planning 
Commission affects the previously approved site plan and associated construction impacts, 
and group housing is a permitted use in this zoning district, requiring no Planning 
Commission approval. Given the reasons stated for the appeal, the real target of the appeal is the 
prior site plan approval and earlier Planning Code amendments that designated group housing as 
a permitted use. The time for appealing those decisions has passed. The only appropriate 
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decision on this unsupported appeal of the modification of the Conditional Use approval is to 
deny the appeal. 

III. Housing Protections Apply in the Context of an Appeal  

Section II of the June 21, 2021 Letter, specifically pages 7-11, identified the applicable 
protections under the California housing laws.  In short, the application was deemed complete on 
February 28, 2020 under the Permit Streamlining Act, based on our understanding that the 
Planning Department issued Plan Check Letter No. 1 more than 30 days after the Applicant’s 
submittal, exceeding the 30-day window for completeness review of the Project. The City did not 
identify any project inconsistencies with objective standards as of April 28, 2020 and so the 
Project was deemed consistent with objective standards on that date under the Housing 
Accountability Act. As stated in the YIMBY Law Letter, “the Conditional Use Authorization 
currently being considered certainly falls well within the bounds of the General Plan.  Even 
expanding our view to the project’s previous approvals, including specific items within the 
Planned Unit Development, nothing proposed or adopted is sufficiently outside the scope of the 
city’s general plan to warrant the assessment that the project is not protected by the Housing 
Accountability Act.” As such, the Project does not involve any legislative amendments and, 
therefore, the Housing Accountability Act applies to the Project as does the five hearing limit 
under SB 330.   

Both laws apply equally in the context of an appeal.  The Housing Accountability Act limits an 
agency’s discretion to deny or reduce the density of a project. (Govt. Code 65589.5).  There is no 
exception where an appeal has been filed so it follows that an agency’s obligations under the 
Housing Accountability Act remain when an appeal has been filed.   

Similarly, the five hearing maximum under SB 330 remains steadfast as there is no exception for 
an appeal.  As this is a new and cutting edge area of the law, we recognize it has not yet been 
addressed by the courts.  That said, language in Government Code Section 65905.5(a) is resolute 
in stating that an city and county “shall not conduct more than five hearings….in connection with 
the approval of that housing development project” and that the “city and county shall consider 
and either approve or disapprove the application at any of the five hearings allowed under this 
section consistent with the applicable timelines under the Permit Streamlining Act.”  Moreover, 
the definition of a hearing in Government Code Section 65905.5(b)(2) includes “any public 
hearing, workshop, or similar meeting conducted by the city or county with respect to the 
housing development project.”  The only exemption from the definition of a hearing is where 
there is a legislative approval or a timely appeal of the “approval or disapproval of a legislative 
approval.”  The proposed Project entitlements include only quasi-judicial approvals and no 
legislative approvals. Accordingly, an appeal hearing is not exempt from the five hearing 
maximum.  We noted in our June 21, 2021 Letter that eight hearings have been held (or six if not 
counting the hearings purportedly continued by the Applicant).  As such, the five hearing 
maximum has already been exceeded.  

A plain reading of the five hearing maximum could be read and interpreted by the courts to 
require an agency to deny an appeal without holding a new hearing.  While we do not necessarily 
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recommend such an action, we feel it important to recognize that, given the severity of the 
housing crisis and legislative and judicial trends, it is quite possible that courts will find that 
appeal hearings beyond five hearings are improper. With that legal background in mind, we 
continue to urge an outcome that is consistent with the significant legal trends on housing 
projects.  

IV.  The Appeal Raises Issues Evaluated in the EIR and Untimely CEQA challenges 

The potential impacts raised in the Appeal Letter were adequately reviewed in the Environmental 
Impact Report (“EIR”) and, where appropriate, addressed with specific mitigation measures. 
This Appeal identifies no new or different environmental impacts that those evaluated in the 
EIR. In particular, the potential environmental impacts detailed by the Pacific Bay Inn in the 
Appeal were all adequately reviewed in the EIR. Those potential impacts were addressed and 
specific mitigation measures responding to the potential impacts to adjacent buildings, including 
vibration monitoring and a management plan, were incorporated into the final EIR approved on 
November 13, 2018.  The Church and its Project Sponsor partner have agreed to implement 
those mitigation measures. These mitigation measures have been consistently incorporated in all 
Addenda describing the group housing proposal, including documents prepared for and approved 
by the Commission on June 21.  

The Pacific Bay Inn did not challenge or appeal the EIR evaluation or the mitigation measures 
incorporated into the Final EIR. The Notice of Determination (“NOD”) for the project approval 
was published on December 18, 2018 and any challenge under the California Environmental 
Quality Act (“CEQA”) to the EIR and those mitigation measures had to have been filed within 
30 days of the NOD. More significantly, it should be noted that, in addition to arranging to 
implement the mitigation measures, under the current proposal withdraws the development’s 
foundation significantly further away from the Pacific Bay Inn. Consequently, the current 
proposal incorporating group housing has less potential for impacting the Pacific Bay Inn.  

Furthermore, as stated by Planning Department staff at the Planning Commission Hearing on 
June 21, 2021, the custom and practice of resolving any structural design issues for foundational 
issues of adjacent buildings is  through mitigation measures, review and conditions by the 
Department of Building Inspection, and  written agreement between the property owners (based 
on consultation with engineers). The first draft of such an agreement for this process has already 
been delivered to the representatives of the Pacific Bay Inn.  

All of the potential impacts raised in the appeal were evaluated and addressed in the EIR that 
was certified in 2018. No appeal and no CEQA challenge was filed to the prior approval or the 
EIR from 2018. Finally, the City ultimately prepared two Addendums to the EIR and concluded 
that not further environmental review was required for the current proposal. The Addendum 
made the following finding: 

The revised project would not result in new or different environmental impacts, 
substantially increase the severity of the previously identified environmental 
impacts or require new mitigation measures. In addition, no new information has 
emerged that would materially change the analyses or conclusions set forth in 
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the initial study and EIR. Therefore, the revised project would not change the 
analyses or conclusions in the initial study and EIR for the previous project. 

Second Addendum to Environmental Impact Report, p. 11.  

V. Procedural issues regarding Appeal Hearing date underscore delayed processing 

The Applicant continues to suffer delays in processing for this Project and as a result significant 
costs. The City Planning Code clearly requires that the Board of Supervisors or Clerk of the 
Board set a hearing on an appeal for a date not more than 30 or 40 days after the filing of the 
appeal. (Planning Code 308.1(c)) The Board must decide the appeal within 30 or 40 days of that 
hearing, unless the full membership of the Board is not available. (Id.) In that instance, the Board 
may continue the hearing for decision on the appeal to a date when the full Board is available, 
but not more than 90 days after the hearing on the appeal. (Id.) Despite the mandate in the 
Planning Code to set the hearing on the appeal to a date not more than 30 or 40 days after the 
filing of the appeal, the City has proposed to delay the hearing on appeal for more than 70 
days. In response to the July 21st filing of appeal, Supervisor Matt Haney’s Chief of Staff 
requested that the parties agree to delay the hearing on appeal until October 12, 2021. This 
request ignores the Planning Code requirements and continues the pattern of delay that already 
places the City in conflict with state law.  This request also reflects the continuing disregard for 
the impact of delay on Applicant, even while relying on Applicant’s continued cooperation and 
accommodation. 

Applicant appreciates that the Board does not meet in August and that both Rosh Hashanah and 
the labor day holiday fall during the first week in September. Under these circumstances the 
Board must therefore make some appropriate arrangements. Nevertheless, in light of the limited 
scope of the Planning Commission action and the numerous delays in processing these 
modifications to the Conditional Use approval, proposing to set the hearing on the appeal to 
October represents another unreasonable delay. 

This Appeal can and should be resolved without further unnecessary delay. As noted in prior 
correspondence, the Church has experienced significant damages as a result of the continuing 
delays. 

Sincerely yours, 

HOLLAND & KNIGHT, LLP 

 

Letitia Moore 

CC:    David Murray, Fifth Church of Christ, Scientist (david.murray08@gmail.com) 
 Ela Strong, Fifth Church of Christ, Scientist (ela@elastrong.com)  
 David Cincotta, Law Office of David Cincotta (davidc@dpclawoffices.com)  
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 Robin Pick, Storzer Law (pick@storzerlaw.com)  
 Roman Storzer, Storzer Law (storzer@storzerlaw.com) 
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